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forms of foreign domination.”® It primarily guarantees to people
the right to establish their own government and pursue their cul-
tural development without external interference.”* Yet external
pressure for human rights compliance has nothing to do with colo-
nial domination, imperialism and the other evils against which
self-determination was conceived. An analysis of the purposive di-
mension of self-determination, therefore, provides no support for
the relativist doctrine.

As to the nonintervention principle, there is broad support today
for the proposition that discussing human rights does not amount
to “intervention” within the meaning of article 2(7) of the U.N.
Charter,” unless one takes the position—discarded at the begin-
ning of this study—that human rights are not part of international
law.?® For the relativist, the nonintervention principle and internal
self-determination have identical content. Saying that people may
choose whatever government they want is the same as saying that
other states may not intervene to criticize human rights viola-
tions.”” Thus, mutatis mutandi, the same arguments marshalled in
the previous paragraphs apply.®

In sum, under international law, all individuals, regardless of
their state of origin, residence, and cultural environment, are enti-
tled to fundamental human rights. International law does not re-
lieve governments of the obligation to respect these rights simply
because a particular right is inconsistent with local traditions.

73. See supra note 50.

74. See generally M. Pomerance, supra note 49, at 9-28. The Declaration of Colonial Inde-
pendence, supra note 52, emphasizes decolonization and independence, which suggests an
“externalist” approach to self-determination.

75. See generally R. Higgins, The Development of International Law Through the Politi-
cal Organs of the United Nations 118 (1963); Gilmour, The Meaning of “Intervene” Within
Article 2(7) of the United Nations Charter-—An Historical Perspective, 16 Int'l & Comp. L.
Q. 330 (1967).

76. Contra Watson, Autointerpretation, Competence and the Continuing Validity of Arti-
cle 2(7) of the U.N. Charter, 71 Am. J. Int’l L. 60 (1977). Whether international law sup-
ports military intervention to protect human rights under certain circumstances is a far
more difficult problem. It is the subject of extensive discussion in my forthcoming S.J.D.
dissertation, “Humanitarian Intervention in International Law.”

77. See Cassese, supra note 55, at 85-86.

78. See supra notes 47-74 and accompanying text. The Argentine military junta used the
principle of nonintervention as its main defense against human rights criticisms. The
U.S.S.R. also frequently invokes it. Schreman, Gorbachev Meets the Press: A Bantering
Style and an Echo of Krushchev, N.Y. Times, Oct. 5, 1985, at 4, col. 2.
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III. CurturaL RELATIVISM AND MORAL PHILOSOPHY

This part of the paper addresses the philosophical status of cul-
tural relativism. After outlining the link between human rights law
and moral philosophy, I draw a distinction between several types
of relativism. Ultimately, I reject relativism on the grounds that it
violates formal and substantive constraints of moral discourse.

A. Moral Philosophy and Human Rights Law

The law of human rights borrows its language from moral philos-
ophy. From its inception at the end of World War II, the modern
international law of human rights has been indissolubly linked
with the moral concerns prompted by the Nazi horrors. The states-
men who drafted the U.N. Charter were motivated in part by the
moral imperative to restore human dignity and give it legal status,
and indeed that moral concern permeates the subsequent develop-
ment of human rights law.”®

At the same time, the framers of the Charter also worried about
problems of conflict avoidance, peace, security, and maintaining
the balance of power. Paradoxically, while national sovereignty
continues to be strongly asserted both inside and outside the con-
fines of the United Nations, human rights law has developed im-
pressively.®® Indeed, reconciling national sovereignty and the inter-
national law of human rights remains one of the central challenges
of our times.®* Despite serious problems of enforcement, the dyna-
mism. of human rights groups throughout the world and the pres-
sure exerted on delinquent governments by democratic nations has
achieved remarkable results, demonstrating that the belief in
human rights is not a mere illusion created by scholars, but an ef-
fective and living tool for political reform.5?

79. See Sohn, supra note 2, at 9-14.

80. See Vincent-Daviss, Human Rights Law Research Guides, supra note 2.

81. Cf. Delbrueck, International Protection of Human Rights and State Sovereignty, 57
Ind. L. J. 567 (1982) (*“[T]he sovereign states not only are creating the international norms
for the protection of human rights, but also are determining the process of their implemen-
tation—or nonimplementation—according to their sovereign will. Seen from this perspec-
tive, state sovereignty and the international protection of human rights appear to be
incompatible.”).

82. Sometimes the importance of the pressure exerted by democratic governments is erro-
neously downplayed. I can personally attest that President Carter’s human rights policy
saved thousands of lives in Argentina. Human rights organizations also play a significant
role, despite justified criticisms of occasional one-sidedness. See generally Weissbrodt, Strat-
egies for the Selection and Pursuit of International Human Rights Objectives, 8 Yale J.
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Another reason for focusing on moral philosophy is that the con-
cern for human rights did not grow from a desire to force govern-
ments to comply with the law “as it is.” The world regards human
rights violations as a moral wrong of the most serious nature, and
presumably continues to condemn such practices even though
technically the accused government has not violated any unambig-
uous positive international obligation. Given the intimate historical
and conceptual connection between international human rights law
and morality and the current emphasis of some writers on relativ-
ism as a supposed basis of the contemporary world order,® it is
important to examine the conclusions about cultural relativism
that can be gleaned from moral philosophy.8

B. Descriptive, Metaethical, and Normative Relativism

To analyze the moral status of relativism, several types of rela-
tivism must be carefully distinguished.®® First, different societies
have different perceptions of right and wrong. This asser-
tion—which may be called “descriptive” relativism—finds support
among anthropologists who consider themselves relativists.®® Al-
though descriptive relativism has been challenged,® its validity
may be conceded for the purposes of the present analysis.

The second type of relativism, “metaethical” relativism, asserts
that it is impossible to discover moral truth. Metaethical relativism
may take the form of a thesis about the meaning of moral terms.?®
The relativist can adopt either some version of emotivism®® or a

World Pub. Ord. 62 (1981).

83. See generally E. McWhinney, supra note 5. While McWhinney’s conception of relativ-
ism is broader, it encompasses the one treated here.

84. The relevance of moral inquiry to international law depends, of course, upon one’s
particular theory of the relation between law and morality. However, if the relativist con-
cedes that his theory is not supported by independent moral reasoning, he must conclude
that cultural relativism, although technically legal, is immoral, and he is therefore logically
committed to the reform of international law in the sense of eliminating the relativist
defense.

85. See Brandt, Ethical Relativism, in 3 Encyclopedia of Philosophy 75 (P. Edwards ed.
1967).

86. See, e.g., M. Herskovits, supra note 6, at 61-78.

87. The debate centers on whether fundamental diversities of ethical views exist in differ-
ent societies. See Brandt, supra note 85, at 75.

88. Id. at 75.

89. Emotivism holds that moral propositions are no more than interjections or emotive
utterances. See generally, A. Ayer, Language, Truth and Logic (1946); C.L. Stevenson, Eth-
ics and Language (1944).
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straight nihilist position.®® A milder version of metaethical relativ-
ism contends that there is no valid method for moral reason-
ing—that is, no method that would have, on moral matters, the
same persuasive force as scientific method.?*

Finally, “normative” relativism asserts that persons, depending
on their cultural attachments, ought to do different things and
have different rights.®? This is the version of relativism equivalent
to the one discussed in Part II of this study.?® It should be clear
that descriptive and metaethical relativism do not logically entail
normative relativism. Descriptive relativism operates at a different
logical level than its normative counterpart. The anthropologist or
descriptive relativist says that different cultures in fact have differ-
ent conceptions of morality. The normative relativist asserts that
individuals of different cultures have different rights, and that
they ought to do or to abstain from doing different things. It is
therefore perfectly possible for the descriptive relativist to concede
that different societies have different social practices and conflic-
ting views about morality and yet consider some practices or views
morally preferable to others.®*

The relationship between metaethical and normative relativism
is more complex, but the two theories are still logically distinguish-
able. The metaethical relativist doubts the possibility of demon-
strating the correctness of any particular moral principle. As a
matter of moral decision, he may reject normative relativism while
denying that any moral principle or system is demonstrably cor-
rect. To create a framework within which to make moral judg-
ments, the metaethical relativist nevertheless has an option: he
may subscribe to the “reflective equilibrium” method suggested by
John Rawls.?®* Rawls devised a framework within which to make

90. Nihilism, in this context, holds that moral terms lack any meaning whatscever.

91. Brandt, supra note 85, at 76.

92. See E. Westermarck, supra note 6, ch. 5; Benedict, Anthropology and the Abnormal,
10 J. Gen. Psych. 59 (1934). Even “relativism” is too charitable a name for this theory,
which may properly be called “moral positivism.” See the brilliant critique in 2 K. Popper,
supra note 70, ch. 12, 392-96.

93. See supra text accompanying notes 10-13.

94. See Douglas, Morality and Culture, 93 Ethics 786 (1983) (“Two conversations are run-
ning parallel, one the philosophers’, about the rational formulation of ethics, one the anthro-
pologists’, about the interaction between moral ideas and social institutions. The conversa-
tions, as they are set at the present time, will never converge.”).

95. J. Rawls, supra note 15, at 48-51. Of course, the acceptance of reflective equilibrium
as a plausible description of moral methodology is completely independent from (a) the
acceptance of Rawls’ contractarian justification for principles of social justice; (b) the ac-
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meaningful moral judgments without encountering the problem of
demonstration. He suggests that moral conclusions may be reached
by checking one’s moral intuitions against one’s moral principles
with the crucial proviso that both be subject to modification.”® At
the very least, Rawls demonstrates that it is unnecessary to have
an infallible method of discovering moral truth in order to speak
about the rights all people should enjoy.

C. Critique of Normative Relativism

As a moral theory, normative relativism cannot withstand scru-
tiny.?” First, its straightforward formulation reflects a fundamental
incoherence. It affirms at the same time that (a) there are no uni-
versal moral principles; (b) one ought to act in accordance with the
principles of one’s own group; and (c), (b) is a universal moral
principle.®® David Lyons demonstrated that the typical anthropolo-
gists’ version of relativism (“an act is right if, and only if, it ac-
cords with the norms of the agent’s group”) does not validate con-
flicting moral judgments, because each group is regarded as a
separate moral realm.?® Consequently, the incoherence attached to
normative relativism springs from the fact that the very assertion
of universal relativism is self-contradictory, not from the fact that
it validates conflicting substantive moral judgments. If it is true
that no universal moral principles exist, then the relativist engages
in self-contradiction by stating the universality of the relativist
principle.’®® As Bernard Williams observed, this is a “logically un-

ceptance of the principles themselves; or (c) the acceptance of his solution to the priority
problem. For Rawls’ view that “undeveloped” societies may fail to observe human rights in
certain situations, see infra note 109,

96. J. Rawls, supra note 15, at 48.

97. Bernard Williams calls relativism “the anthropologists’ heresy, possibly the most ab-
surd view to have been advanced even in moral philosophy.” B. Williams, Morality: An
Introduction to Ethics 20 (1972).

98. Id. at 20-21; Lyons, Ethical Relativism and the Problem of Incoherence, 86 Ethics
107, 109 (1975-76).

99. Lyons, supra note 98, at 109.

100. This problem resembles the one exhibited by ideologism, the theory that everything
is ideology, which for some mysterious reason does not apply to itself. This paper will not
deal with Gilbert Harman’s narrower version of moral relativism because Harman intended
for his version to apply only to “inner” judgments, i.e., judgments that someone who had
already settled upon a moral code ought or ought not to have acted in a certain way. His
theory does not apply to the judgment that a given institution is unjust, which is most
relevant for the purposes of this paper. Harman, Moral Relativism Defended, 84 Phil. Rev.
3, 4 (1975). See the critique of Harman’s theory by Copp, Harman on Internalism, Relativ-
ism and Logical Form, 92 Ethics 227 (1981-82).
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happy attachment of a nonrelative morality of toleration or nonin-
terference to a view of morality as relative.”°!

However, this objection over the incoherence of normative rela-
tivism is not decisive. Normative relativism can be reformulated to
avoid the threat of incoherence as follows: (a) there are no univer-
sal moral principles, save one; (b) one ought to act in accordance
with the principles of one’s own group; and (c) the only universal
moral principle is (b).1°? Yet, if the normative relativist is also a
metaethical relativist, he cannot justify why (b) is a universal
moral principle. If the relativist has a method of discovering uni-
versal moral principles—for example, Rawls’ “reflective equilib-
rium” or the utilitarian principle—then it is difficult to see why
the only principle yielded by such method would be (b) above.
Thus, this new version of relativism avoids inconsistency, but it is
epistemologically weak.

A second problem with normative relativism is that it overlooks
an important feature of moral discourse, its universalizability.*®®
Independently of substantive morals, when we talk about right and
wrong or rights and duties, and act accordingly, we are logically
committed to “act in accordance with the generic rights of [our]
recipients as well as of [our]selves,” on pain of self-contradic-
tion.'** This not only means that we cannot make exceptions in our
own favor, but also that individuals must be treated as equally en-
titled to basic rights regardless of contingent factors such as their
cultural surroundings. The requirement of universalizability may
be thought of as having a logical nature,!°® or alternatively, as be-

101. B. Williams, supra note 97, at 21. See also a profound criticism of relativism in B.
Williams, Ethics and the Limits of Philosophy, ch. 9 (1985).

102. I am grateful to David Kaye for demonstrating this point to me.

103. The requirement of universalizability is usually traced to IV L Kant, Critique of
Practical Reason § 436 (L. Beck trans. 1949). It has been revived in recent philosopical
literature, mainly by A. Gewirth, Reason and Morality (1978) and M. Singer, Generalization
in Ethics (1961).

104. A. Gewirth, Human Rights: Essays on Justification and Application 52, 128-41
(1982).

105. See id. at 89; IV L. Kant, supra note 103, § 436 (“All maxims have. . . a form, which
consists in universality; and in this respect the formula of the moral imperative requires
that the maxims be chosen as though they should hold as universal laws of nature.”); M.
Singer, supra note 103, at 34 (“The generalization principle . . . is involved in or presup-
posed by every genuine moral judgment, for it is an essential part of . . . distinctively moral
terms.”); Frankena, The Concept of Morality, 63 J. Phil. 688, 695-36 (1966). Professor
D’Amato makes a convincing linguistic case against relativism, showing that when we ordi-
narily refer to some conduct as “moral,” we usually mean that it is universally valid. Con-
versely, when we are prepared to be tolerant about some conduct (for example, sexual hab-
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ing a requirement of moral plausibility.’°® If the first approach is
correct, the relativist simply refuses to engage in meaningful moral
discourse. Under the second approach, the relativist endorses the
highly implausible position that in moral matters we can pass
judgments containing proper names, and that consequently we
may make exceptions in our own favor.'%?

The relativist has two responses to the universalizability argu-
ment. First, the relativist may argue that belonging to different
communities is a morally relevant circumstance.’®® Universal-
izability, he would argue, is not violated when individuals are situ-
ated in different factual conditions. To say that if A ought to do X
in circumstances C, then B also ought to do X in circumstances C,
presupposes a similarity of circumstances. If such circumstances
vary substantially, that is, if cultural traditions, creeds, and prac-
tices differ, then we would not violate the universalizability re-
quirement by holding that individuals who belong to different cul-
tures ought to have different basic rights.’®® Sometimes relativists
articulate this position in the form of an attack on the assertion of
the existence of abstract rights, as opposed to the assertion of con-
crete rights and duties in materially defined social conditions.!°

its), we regard such conduct as “mores” or “custom,” and not as “morality in the stronger
sense.” D’Amato, Lon Fuller and Substantive Natural Law, 26 Am. J. Juris. 202, 204 (1981).
106. See, e.g., J. Rawls, supra note 15, at 132 (principles apply to everyone by virtue of
their being moral persons).
107. See J. Hospers, Human Conduct 276-77, 285 (1972).
108. See the elementary but excellent discussion in id. at 283-90.
109. John Rawls asserts that in societies which have not attained certain minimal mate-
rial conditions, individuals may be denied human rights. J. Rawls, supra note 15, at 151-52.
This seems a surprising statement in the context of Rawls’ impressive defense of the
“rights” conception of justice. As Brian Barry put it:
Why this should be so is not at all clear to me. Is there anything in the material
condition of, say, a group of nomadic Bedouin eking a bare subsistence from the
desert or a population of poor peasant cultivators which prevents them from
being able to use personal liberty?

B. Barry, supra note 15, at 77.

In his most recent article, Rawls expressly refused to deal with the issue of whether his
theory “can be extended to a general political conception for different kinds of societies
existing under different historical and social conditions.” Rawls, Justice as Fairness: Politi-
cal not Metaphysical, 14 Phil. & Pub. Aff. 223, 225 (1985). It would be unfair, however, to
charge Rawls with yielding to relativism, since he expressly avoids “prejudging one way or
the other.” Id.

110. See Tushnet, An Essay on Rights, 62 Tex. L. Rev. 1363, 1364-65 (1984) (“It does not
advance understanding to speak of rights in the abstract. It matters only that some specific
right is or is not recognized in some specific social setting. . . . In this way rights become
identified with particular cultures and are relativized.”). Tushnet’s article astonishes in sev-
eral regards. For example, he states that “[t]he use of rights in contemporary discourse
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Such arguments are flawed, however, because the fact that one
belongs to a particular social group or community is not a morally
relevant circumstance. The place of birth and cultural environment
of an individual are not related to his moral worth or to his entitle-
ment to human rights. An individual cannot be held responsible
for being born in one society rather than in another, for one “de-
serves” neither one’s cultural environment nor one’s place of birth.
There is nothing, for example, in the nature of a Third World wo-
man that makes her less eligible for the enjoyment of human rights
(though she may, of course, consensually waive her rights) than a
woman in a Western democracy.!*! If the initial conditions are not
morally distinguishable, the requirement of universalizability fully
applies to statements about individual rights, even where the
agents are immersed in different cultural environments.

The relativist’s first objection to universalizability also confuses
the circumstances in which one learns moral concepts with the
meaning of those concepts.’*® A person who learns a moral concept
(such as that of “wrong”) by applying it in fact situations peculiar
to his culture, is perfectly able to apply that concept to a set of
facts he has never encountered before. As Bernard Williams said in
his most recent work:

The fact that people can and must react when they are
confronted with another culture, and do so by applying
their existing notions—also by reflecting on them—seems
to show that the ethical thought of a given culture can
always stretch beyond its boundaries. Even if there is no
way in which divergent ethical beliefs can be brought to
converge by independent inquiry or rational argument,

impedes advances by progressive social forces.” Id. at 1364. Such criticism, of course, as-
sumes that it is morally desirable for the “progressive social forces” (whatever that means)
to dictate conducts and impose ends and conceptions of moral excellence on other individu-
als (i.e., on those who presumably would be accused of militating in the ranks of the “regres-
sive social forces”). John Rawls artfully responded to this assertion in an oft-quoted sen-
tence: “Each person possesses an inviolability founded on justice that even the welfare of
society as a whole cannot override.” J. Rawls, supra note 15, at 3. This is what I mean by
“rights” in the “abstract.” See also infra text accompanying notes 116-17.

111. One must be careful not to overstate this exception. Dictators typically assert that
they represent the peaple or that they have their support. Even if a particular dictator
enjoys popular support, however, such support does not entitle him to oppress dissenters
who have not consented to his rule. The majoritarian principle is thus useless when assess-
ing human rights violations. See the discussion in J. Rawls, supra note 15, at 356-62.

112. See R. Trigg, Reason and Commitment 20 (1973).



892 VIRGINIA JOURNAL OF INTERNATIONAL LAw [Vol. 26:4

this fact will not imply relativism. Each outlook may still
be making claims it intends to apply to the whole world,
not just to that part of it which is its ‘own world.”**?

By claiming that moral judgments only have meaning within par-
ticular cultures, the relativist underestimates the ability of the
human intellect to confront, in a moral sense, new situations.

The relativist’s second objection to universalizability has a logi-
cal nature. As noted above, the relativist may contend that (a) his
only principle is that culture determines human rights; and (b), (a)
is universal.}’* The relativist thus universalizes a principle. But the
requirement of universalizability applies to substantive moral
statements, which (a) is not. The principle that culture determines
human rights is a principle of renvoi; that is, it refers us to differ-
ent normative systems in order to determine the rights of individu-
als. The principle does not establish rules governing the rights of
any particular individual. Universalizability requires that if we
make a statement about the right of X to freedom of thought, we
are committed to grant that right to Y under similar, morally rele-
vant circumstances. Because the relativist principle does not ad-
dress issues of substantive morality in this respect, it is not suscep-
tible to being universalized in the same way. The violation of
universalizability becomes apparent when one translates the rela-
tivist principle into substantive moral statements (i.e., X, who lives
in culture C1, has the right R; while Y, who lives in culture C2,
does not have the right R). In other words, the relativist principle
may be regarded as metamoral, even where it is asserted as the
basis of normative morality.*!®

Third, normative relativism runs counter to the principle that
persons have moral worth gua persons and must be treated as ends
in themselves, not as functions of the ends of others—a non-trivial
version of the Kantian principle of autonomy.'*® This principle of
moral worth forbids the imposition upon individuals of cultural

113. B. Williams, supra note 101, at 159.

114. See supra text accompanying note 102,

115. The characterization of relativism as metamoral differs from the assertion of
metaethical relativism. This part of the paper deals with normative relativism, which does
not need support from metaethical skepticism. See supra notes 88-97 and accompanying
text. But normative relativism is still not strictly a substantive moral theory. It only tells us
where to look for the norms that determine individual rights.

116. See Ping-Cheung Lo, A Critical Reevaluation of the Alleged “Empty Formalism” of
Kantian Ethics, 91 Ethics 181, 182 (1980-81). See also Schachter, supra note 71, at 849,
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standards that impair human rights. Even if relativists could show
that authoritarian practices are somehow required by a commu-
nity—a claim which in many cases remains to be proven—they
would still fail to explain why individuals should surrender their
basic rights to the ends of the community. If women in Moslem
countries are discriminated against, it is not enough to say that a
tradition, no matter how old and venerable, requires such discrimi-
nation.’? The only defense consistent with the principle of auton-
omy would be a showing that each subjugated woman consented to
waive her rights. However, because of the mysticial and holistic as-
sumptions underlying relativism, presumably the relativist would
not regard such a test as relevant or necessary.

Quite apart from the moral implausibility of normative relativ-
ism, it is worth noting the extreme conservatism of the doctrine.*!®
Normative relativism tells us that if a particular society has always
had authoritarian practices, it is morally defensible that it con-
tinue to have them. It works as a typical argument of authority: it
has always been like this, this is our culture, so we need not under-
take any changes.''® In the final analysis, normative relativism thus
conceived amounts to the worst form of moral and legal positivism:

117. For examples see supra note 10.

118. A similar point is made by Amy Gutman in her response to modern critics of liber-
alism. Gutman, Communitarian Critics of Liberalism, 14 Phil. & Pub. Aff. 308, 309 (1985).
As the text demonstrates, anti-liberal theories that emphasize the priority of communal val-
ues are necessarily relativist.

119. Tushnet asserts that his radical critique of rights “is a Schumpeterian act of creative
destruction that may help us to build societies that transcend the failures of capitalism.”
Tushnet, supra note 110, at 1363. Tushnet later expressed this idea in relativistic terms:
“The critique of rights takes a strong relativist position: it insists that rights-talk is mean-
ingful only when placed within a full social and legal context.” Id. at 1394. Thus, relativism
to Tushnet is a basic assumption of radical politics, an essential underpinning of left-wing
scholarship and politics. Yet nothing is farther from the truth. Relativism is tantamount to
moral positivism and to “legalism,” two of the most reactionary doctrines in the history of
ideas. Tushnet himself seems to realize this. He tells us that “to say that some specific right
is (or ought to be) recognized in a specific culture is to say that the culture is what it is,
ought to recognize what its deepest commitments are, or ought to be transformed into some
other culture.” Id. at 1365. Thus, for Tushnet the only way to talk about rights is to de-
scribe rights as they are recognized by this or that culture. Those are the only existing
rights. True, he accepts that we can say that this culture “ought to be transformed into
some other culture.” He thus avoids the charge of moral positivism. But because he has
been precluded from even talking about rights in the abstract, he loses the best and most
effective philosophical tool for criticizing positive law: the idea that individuals have rights
independent of contingent cultural standards. Thus, when criticizing a particular culture, a
Tushnet-type relativist may not rely on the proposition that individuals are entitled to some
other social arrangement or that their rights have been violated.
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it asserts that the rules enacted by the group are necessarily cor-
rect as a matter of critical morality.'?° If there is a particularly un-
fit domain for arguments of authority, it is surely that of human
rights.

Admittedly, the force of the moral critique of relativism articu-
lated here depends on the intuitive acceptance of certain moral
premises. The relativist can successfully resist the attack by re-
jecting metaethical relativism so as to avoid logical incoherence,
denying that universalizability is an ingredient of moral judg-
ments, and rejecting the principle of autonomy. But this is a high
price to pay. Normative relativism would then be a poor and im-
plausible moral doctrine, and it is doubtful that many relativists,
upon careful reflection, would accept the harsh implications. Fur-
thermore, cultural relativism as defined in the first part of this ar-
ticle expressly or impliedly assumes the validity of normative rela-
tivism. Not only does positive international law fail to provide any
basis for the relativist doctrine, but the underlying philosophical
structure of relativism also reveals profound flaws.

IV. Two By-Probucts oF RELATIVISM: ELITISM AND CONSPIRACY

In this Part I will briefly consider two doctrines closely associ-
ated with relativism. The first theory asserts that one can appro-
priately honor human rights in certain societies, usually the most
sophisticated ones, but not in others, on account, for example, of
the latter’s insufficient economic development. This doctrine,
which can be called “elitism,” necessarily follows from relativism.
The second theory states that the law of human rights results from
a conspiracy of the West to perpetuate imperialism. The “conspir-
acy theory,” by contrast, does not follow inevitably from, and is
not required by, cultural relativism.

A. The Elitist Theory of Human Rights

During the dark years of the military dictatorship in Argentina,
one commonly heard many well-intentioned commentators ex-
claiming: “It is really a shame! Argentina, a country that springs

120. See supra note 92. This indictment only attacks what Professor Carlos Nino has
called “ideological positivism,” the theory that the norms of a group are necessarily correct
as a matter of critical morality. C. Nino, Introduccion al Analisis del Derecho 32-35 (1980).
This paper is not concerned with the more fertile concept of “methodological positivism,”
the theory of the separation between law and morality defended by H.L.A. Hart and others.
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from Western tradition, cannot be excused for not respecting
human rights.” The statement implies that countries that do not
spring from a Western tradition may somehow be excused from
complying with the international law of human rights. This elitist
theory of human rights holds that human rights are good for the
West but not for much of the non-Western world.*** Surprisingly,
the elitist theory of human rights is very popular in the democratic
West, not only in conservative circles but also, and even more
often, among liberal and radical groups.’?? The right-wing version
of elitism embodies the position, closely associated with colonial-
ism, that backward peoples cannot govern themselves and that de-
mocracy only works for superior cultures.'?® The left-wing version,
often articulated by liberals who stand for civil rights in Western
countries but support leftist dictatorships abroad, reflects a belief
that we should be tolerant of and respect the cultural identity and
political self-determination of Third World countries (although, of
course, it is seldom the people who choose to have dictators; more
often the dictators decide for them).'**

The position of relativist scholars who are human rights advo-
cates illustrates an eloquent example of concealed elitism.*?* Such
persons find themselves in an impossible dilemma. On the one
hand they are anxious to articulate an international human rights
standard, while on the other they wish to respect the autonomy of
individual cultures. The result is a vague warning against “ethno-
centrism,”*?¢ and well-intentioned proposals that are deferential to
tyrannical governments and insufficiently concerned with human
suffering. Because the consequence of either version of elitism is
that certain national or ethnic groups are somehow less entitled
than others to the enjoyment of human rights, the theory is funda-
mentally immoral and replete with racist overtones.

121. I am indebted to Professor Guido Pincione from the University of Buenes Aires for
our stimulating discussions on this point.

122. See, e.g., Pollis, supra note 13, at 22-23; Tushnet, supra note 110, at 1394.

123. Relativism influenced the British colonial administrators. See B. Williams, supra
note 97, at 20.

124. See supra notes 67-72 and accompanying text.
125. See, e.g., Pollis, supra note 13, at 22-23.

126. Id. McWhinney’s work is another example of this paradox. See E. McWhinney, supra
note 5, at 209 (“eurocentrism”).
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B. The Conspiracy Theory of Human Rights

The final aspect of relativism to be discussed is what Karl Pop-
per might describe as “the conspiracy theory of human rights.”'%?
This theory asserts that human rights are a Macchiavelian creation
of the West calculated to impair the economic development of the
Third World. Starting from the Marxist assumption that civil and
political rights are “formal” bourgeois freedoms that serve only the
interests of the capitalists,’?® the conspiracy theory holds that
human rights serve the same purpose in the international arena. It
sees them as instruments of domination because they are indissol-
ubly tied to the right to property, and because in the field of inter-
national economic relations, the human rights movement fosters
free and unrestricted trade which seriously hurts the economies of
Third World nations. Furthermore, proponents of the conspiracy
theory charge that human rights advocacy amounts to moral impe-
rialism.'?* In short, “the effect, if not the design, of such an exclu-
sive political preoccupation [is] to leave the door open to the most
ruthless and predatory economic forces in international society.”?3°

The conspiracy theory, however, fails to justify the link between
the support for human rights and support for particular property
rights or trade policies—a fundamental flaw. The argument made
in this paper does not presuppose or imply any position in this
regard. Moreover, to claim that civil and political rights must be
suppressed as a necessary condition for the improvement of Third
World economies grossly distorts the facts. As Louis Henkin put it:

[H]ow many hungry are fed, how much industry is built,
by massacre, torture, and detention, by unfair trials and
other unjustices, by abuse of minorities, by denials of
-freedoms of conscience, by suppression of political associ-
ation and expression??®

The contention that the West imposed human rights on the
world and that “poor peoples” do not care about freedom is clearly

127. 2 K. Popper, supra note 70, at 94.

128. See, e.g., Marx, On the Jewish Question, in The Marx-Engels Reader 42 (2d ed.
Tucker 1978).

129. For an account of the Marxist critique, see Murphy, supra note 20, at 438-42,

130. E. McWhinney, supra note 5, at 211. Cf. Tushnet, supra note 110, at 1398 (the fact
of unnecessary human suffering alone is enough to support the critique of “rights” theory).

131. L. Henkin, The Rights of Man Today 130 (1978).
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a myth.!®? First, it contradicts the plain fact that a growing aware-
ness exists in the Third World about the need for reinforcing the
respect for human rights.’®® Second, even if, gratia argumentandi,
some Western plot created human rights philosophy, that fact
alone would not necessarily undermine its moral value. Conspiracy
theories (such as vulgar Marxism, “ideologism,” and Critical Legal
Studies) assert that the true explanation of a phenomenon consists
of discovering the groups of people or hidden interests which are
interested in the occurence of the phenomenon and which have
plotted to bring it about.?® To be sure, conspiracies do occur. As
Popper conclusively showed, however, the fact that conspiracies
rarely succeed ultimately disproves the conspiracy theory. Social
life is too complex and the unforeseen consequences of social ac-
tion too many to support conspiracy as the explanation of every
social phenomenon.!®® Institutions originally designed for a certain
purpose often turn against their creators. Thus, even if the law of
human rights was originally conceived as an ideological tool against
communism, today human rights have achieved a universal scope
and inspire the struggle against all types of oppression.!*® In other
words, the circumstances surrounding the origins of human rights
principles are irrelevant to their intrinsic value and cannot detract
from their beneficial features.

V. ConcrLusion

The human rights movement has resisted the relativist attack by
emphasizing that social institutions, including international law,

132. 1d.

133. Cf. the statement by the All Africa Council of Churches/World Council of Churches
(1976), cited by Haile, supra note 17, at 584 (describing the system of checks and balances
that prevented gross abuses of human and civil rights in traditional African societies); the
statement by the Arab Lawyers’ Union at their meeting of December, 1983, reprinted in 9
Hum. Rts. Internet Rep. 564 (1984) (“The basis of the legitimacy of any regime or system of
government is related to its effective observance of human rights, particularly those set
forth in the Universal Declaration.”). See also Nickel, supra note 48, at 45 (human rights
appeal to many peoples, not just to Westerners).

134. 2 K. Popper, supra note 70, at 94.

135. Id. at 95.

136. South Africa is a case in point. Maybe in 1948 the framers of the Universal Declara-
‘tion on Human Rights did not intend for it to apply to the black majority in South Africa.
Maybe they thought that democracy “among whites” was enough to comply with the Decla-
ration. The international community has subsequently rejected that interpretation, however,
and today the law and philosophy of human rights are the main bases for the claims for
freedom by the black majority.
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are created by and for the individual. Consequently, as far as
rights are concerned, governments serve as but the agents of the
people. International norms aim to protect individuals, not govern-
ments, by creating concrete limits on how human beings may be
treated.?®?

I have suggested that cultural relativism is not, and ought not to
be, the answer to human rights concerns. Supported neither by in-
ternational law nor by independent moral analysis, cultural relativ-
ism exhibits strong discriminatory overtones and is to a large ex-
tent mistaken in its factual assumptions.

I also demonstrated that regardless of its historical origins, the
international law of human rights cannot mean one thing to the
West and another to the Third World. International human rights
law embodies the imperfect yet inspired response of the interna-
tional community to a growing awareness of the uniqueness of the
human being and the unity of the human race. It also represents
an eloquent body of norms condemning the effects of organized so-
cietal oppression on individuals. Fortunately, the Third World is
now starting to play a role in the process of universalizing human
rights. The significance of its new role will increase when governing
elites cease to use authoritarian traditions as a shield against legiti-
mate demands for basic human rights.

137. For example, the purpose of the prohibition of the use of force, U.N. Charter, article
2, para. 4, is to spare humanity from the horrors of war—to prevent human suffering. Al-
though the Charter articulates the rule as an inter-governmental prohibition, its humanita.
rian underpinnings should be kept in mind. Governments are thus made responsible for the
maintenance of peace as agents of humanity, not merely for their own benefit.
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