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trial system. First, retaining the dominant practice of witnesses
testify one-at-a-time is desirable for several reasons: (1) witnesses
often take time away from other productive enterprises to testify,
making it undesirable to keep them in court for longer than is
necessary; and (2) parties must pay some witnesses, such as experts,
in exchange for their time in court.254 Thus, requiring witnesses to
wait in court throughout a trial's duration substantially increases
costs, and may deter parties from taking cases to trial. And finally, it
may be harder for jurors to assess witness credibility if witnesses
give piecemeal testimony scattered throughout the trial. The fact
that a witness testified in an inconsistent manner might become less
salient, for instance, if their testimony was spaced out during trial.
Even in the world of our thought experiment, we would want to
adopt a system in which witnesses testify one-at-a-time.

Once we have determined that witnesses testify in isolation, an
antecedent question presents itself: How should the sequence of
witness testimony be determined? The common law court system,
which gives each party a block of time to call witnesses in whatever
order they prefer, would be an unlikely choice if we were not already
accustomed to it.255 As discussed in the previous section, this may
create systematic advantages for one party based on presentation
order.256 In some scenarios, this advantage might go to the party
who presents witnesses second; for example, if evidence is copious
and confusing, and the fact-finder decides the case immediately, the
last party to present witnesses will gain a perceptible advantage due
to recency effects.257 In typical trials, however, the effects of short-

254. Note that when cases are tried based on paper or electronic records, this
consideration is irrelevant. Judges regularly decide summary judgment motions and
"paper trials" on submissions presented in narrative sequence, without one-by-one

witness contributions. Rather, a party's written submission tells a story based on

citation to witness depositions or affidavits, which can be consulted in more detail
when a question of credibility or interpretation arises. Although I think there are

strong reasons why we should broaden the use of paper-based fact-finding
procedures at the trial stage of litigated cases, I will avoid discussing the ways that

proof can be ordered in such regimes in this article, given their relative rarity in
modern litigation settings. See generally Mark Spottswood, Live Hearings and Paper

Trials, 38 FLA. ST. L. REV. 827 (2011) (demonstrating the advantages of paper-based
fact-finding procedures).

255. MUELLER & KIRKPATRICK, supra note 38, at § 6:61 (explaining the

traditional order of trials).
256. See discussion supra Part III.A.

257. The party gaining this advantage may vary to the extent that the second
party's case-in-chief is not the last presentation made to the fact-finder. Subsequent

rebuttal witnesses by the first party, or during final arguments, displace advantages

that a defendant might gain by presenting their main witnesses second.
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term memory will be meliorated by several factors, including the
efforts of counsel to make important evidence as salient as possible
through repetition and argument, and the necessity of pausing for
jury instructions or other business before rendering a verdict. Thus,
the differential effects of memory for different items of evidence
would play a minor role in determining the outcome of trials, and to
the extent that advantages arise due to order effects, primacy effect
due to long-term memory would dominate.258 Furthermore, most
cases require fact-finders to interpret ambiguous evidence, and in
such situations, coherence effects cause decisions to polarize towards
initially persuasive narratives.259

Thus, if we allow the parties to select their own witness
orderings within successive blocks of time, the party presenting first
will gain an advantage.260 This advantage, just like the partisan
opening statement discussed above, produces a systemic bias
unrelated to the merits of the case, corroding the accuracy of the
system.261 Nor, as discussed above, can we confidently offset such
advantages through the use of other rules that help the second
mover.262 Again, the central problem is that the advantages are hard
to quantify, making it difficult to balance. Instead, designing a
system that minimizes such effects, adding one-sided advantages
only when necessary, such as balancing wrongful convictions and
wrongful acquittals, is the best course.263

If we reject party-driven ordering, what other options present
themselves? The second obvious alternative is to allow fact-finders to
control ordering, as is common in civil-law systems.264 This makes it
harder for one party to obtain the upper hand; however,
confirmation bias, discussed above, indicates that a fact-finder will

258. See discussion supra Part II.A.
259. See Simon, supra note 158, at 512-13 (explaining coherence-based

reasoning).
260. One interesting alternative, proposed by Heather Elliot during a workshop

discussion of this paper, would be to divide the jury in half and try the case twice,
with each party getting the chance to go first in one of the trials. Then, the entire
jury could convene to decide the case, with any order-based advantages being
neutralized. This option could work in a system where juries review evidence on
video or by reading transcripts, as a single trial could be split and presented in
different orders. But, as long as trials remain live, oral presentation of evidence, such
an option would radically increase costs.

261. See discussion supra Part III.A.
262. See id.
263. See Michael I. Meyerson & William Meyerson, Significant Statistics: The

Unwitting Policy Making of Mathematically Ignorant Judges, 37 PEPP. L. REV. 771,
810-16 (2010); see also Allen & Laudan, supra note 246, at 84.

264. See sources cited supra note 233 and accompanying text.
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seek out information confirming their initial opinion, rather than
information that calls it into question.265 If that initial opinion forms
based on a partisan presentation (as is true in some continental
criminal courts), then the result may mimic party-driven ordering.266

But even with a neutrally-ordered statement of the dispute, the first
witness may generate an early impression that becomes magnified
through subsequent evaluation of ambiguous witness testimony.267

As a third option, we might combat these issues by ordering
witnesses randomly. However, this could cause other problems that
outweigh its advantages. Currently, parties and judges pay attention
to clarity and coherence of story-telling when choosing a witness
ordering.268 A random order, by contrast, might detract from the
story.269 After all, it is easier for people to understand information in
a chronological sequence.270 Likewise, random orderings might
produce bias against a particular party by chance alone; although
this would not cause any systematic disparities, it would produce
order-induced errors in a subset of cases, as well as discontent
among those disadvantaged parties.

Happily, a fourth alternative might mitigate confirmatory bias
without producing the level of confusion that we might expect from
random ordering. The same neutral party charged with presenting a
statement of the dispute might also propose a neutral witness
ordering that manages concerns of clarity and cost.

For this approach, first, it is necessary to acknowledge that,
regardless of who selects the witness order, the fact-finder will
subjected to one-sided presentations. Indeed, it is an inescapable fact
that some witnesses will be strongly motivated to present an account
that favors one side.271 As explained above, if early information
presented to a fact-finder has only weak persuasive force, a
subsequent strong presentation can still give rise to a confirmation-

265. See discussion supra Part II.B.
266. See Damaska, supra note 17, at 555-56; Grunewald, supra note 93, at 1195-

99 (2014); Roach, supra note 93, at 401-02.
267. See generally Pyszczynski & Wrightsman, supra note 8, at 309 (explaining

that, in the absence of strong opening statements, mock jurors side with the first
strong prosecutorial witness).

268. See discussion supra Part II.B.
269. See Pennington & Hastie, supra note 212, at 528-31 (discussing the

advantages of "story order" in the trial context). Cf. Glanzer & Cunitz, supra note
110, at 351-53 (using a method of randomized lists for mechanisms of recall to
illustrate the distinction between primacy and recency effects for memory).

270. See Baker, supra note 252, at 569-71; Zwaan, supra note 252, at 1196-97.
271. For example, when victims or criminal defendants testify, they strongly

favor one side.
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driven primacy effect.272 Thus, neither requiring a neutral opening
statement, nor starting the case with non-partisan witnesses, will
ensure that neither party obtains an undue advantage.

Despite this, however, there are still advantages to delaying
strongly partisan witness presentations. Once the fact-finders have
started to adopt, consciously or unconsciously, a partisan view of the
case, they may search for confirmatory interpretations, even when
listening to witness testimony that is not inherently one-sided.2 73 If,
instead, the court calls non-partisan witnesses before the jurors form
a one-sided theory of the case, the jurors will remember and
interpret testimony in a fairer way.274 Thus, the neutral third-party
should begin cases with non-controversial, background witnesses
rather than witnesses strongly favoring one side. This may provide
clarity because jurors would quickly understand the agreed facts,
and thus more quickly identify the significance of the disputed facts.
Therefore, the neutral third-party should suggest an ordering that
begins with neutral witnesses, while reserving partisan witnesses
until later.

We can further reduce systemic effects of ordering by
randomizing which party gets the first opportunity to present a
strong witness. This may, indeed, be optimal in civil cases because
civil proof is organized around the idea that the playing field
between plaintiffs and defendants should be as level as possible.275

Accordingly, any ordering that systematically strengthens one side
over the other seems problematic. Since we depend on civil
judgments deter to unlawful conduct, we may excessively deter
lawful behavior if more plaintiffs win than is justifiable based on the
underlying merits of the case; however, reversing the advantage
would be equally problematic, so it is illogical to give civil defendants
a consistent first-mover advantage. Instead, parties would flip a coin
to decide which side gets the first opportunity to present a partisan
witness, and the order would alternate between party witnesses
from there, to minimize the development of subsequent coherence
effects. Since giving one party an unfair advantage is unavoidable,
this at least eliminates systematic bias towards either party.

272. See Pysczczynski & Wrightsman, supra note 8, at 309-312; see also

discussion supra Part IL.B.
273. See discussion supre Part II.B.

274. See generally Damaska supra note 17, at 545-46 (criticizing the adversarial
system by contending that, when both sides present their best evidence in the best

light, it is more difficult for the fact-finder to determine which side is right).

275. See generally Jonakait, supra note 242, at 67-68 (discussing the value of

neutrality in trial procedure).
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Of course, we are less even-handed when it comes to criminal
cases. In a criminal setting, most believe that if an advantage must
be given, it should go to the defendant.276 Accordingly, many
continental judges give defendants the opportunity to testify first as
well as the final opportunity to argue the merits of the case.277 As
discussed above, however, giving defendant every possible advantage
is not ideal; instead, it makes sense to give the accused discrete
benefits that produce an acceptable ratio between wrongful
convictions and wrongful acquittals, while minimizing other order
effects.278 If we assume principles such as the proof beyond a
reasonable doubt standard would remain, when designing a criminal
justice system from scratch, minimizing ordering advantages in the
criminal process, and then giving those unavoidable advantages to
the defense, makes the most sense. In practice, this would entail
starting each criminal case with a statement of the dispute, followed
by the testimony of neutral, background witnesses, and then
allowing the defendant an opportunity to testify.279 After this initial
advantage to the defense, further proof could be balanced, just as in
the civil setting, by alternating between pro-prosecution and pro-
defense witnesses.

Finally, it bears re-emphasizing that the third-party neutral
would not be selecting the witness order just to minimize ordering
effects; considerations such as clarity would also factor in. Indeed,
significant clarity advantages may arise from presenting information
in chronological order, whenever possible, and such advantages must
be balanced before an order is established. Likewise, considerations
such as witness convenience may require varying the neutral order.
The key point is that the significance of clarity, convenience, and
order effects will vary situationally, requiring discretion on the part
of the third-party neutral.

276. See Clark, supra note 245, at 1105 (discussing Blackstone's maxim that "it
is better that ten guilty persons escape than that one innocent suffer," and its impact
on common law criminal procedure); Englich et al., supra note 3, at 706 (discussing
the civil law maxim in dubio pro reo, which has similarly shaped continental
criminal procedure).

277. See Damaska, supra note 17, at 525, 528-29 (noting that criminal
defendants testify first in most continental trials); Englich et al., supra note 3, at 706
(indicating that criminal defendants get the last word in continental trials).

278. See Allen & Laudan, supra note 246, at 84 (discussing the desire to balance
two types of errors in criminal trials: wrongful convictions and wrongful acquittals).

279. At this point, the defendant could also call their first strong pro-defense
witness, when the defendant will not be testifying, or when the defendant prefers
that ordering. The choice, and thus the advantage, however, would be given to the
defendant.
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C. Implementation Considerations

Thus far, we have explored the ordering of proof by giving
primary attention to bias minimization, cost, and clarity.2 0

Nevertheless, some important countervailing concerns weigh against
giving too much power to the third-party neutral. Two chief
problems present themselves: first, we may worry that, although
"neutral," some individuals might abuse their power to favor one
party or the other; and second, this procedure may deprive the
courts of public legitimacy by taking too much control away from the
parties. In this section, I will explore why giving a third-party
neutral unfettered control over proof ordering may be unwise, and
suggest flexibility to appointment of third-party neutral via party
negotiation and judicial oversight.

The first potential problem arises because locating a potential
third-party neutral who can avoid favoritism may prove challenging.
Ideally, judges might perform this function because they are selected
for, and generally incentivized towards, the exercise of neutrality. In
jury trials, the presiding judge could fill this role, and in bench
trials, another judge from the same court could do so. Nevertheless,
because previewing the parties' evidence, constructing and
delivering a statement of the dispute, and proposing an ordering of
witnesses is labor intensive, many judges may resist this additional
workload, unless additional judgeships are allotted to pick up the
slack. Recent events, however, suggest that persuading state or
federal legislatures to increase judicial capacity is unlikely, despite
the fact that it is a tiny fraction of most governmental budgets.28 1

The solution, as seen in federal district courts, may be staffing
magistrate judges to serve in an adjunct capacity.28 2

Consequently, in state court systems, assigning these tasks to an
outside attorney, appointed in a manner similar to that of special
masters, may be preferable.283 Relying on third-party attorneys to

280. See discussion supra Part III.B.
281. See, e.g., Stephan 0. Kline, Judicial Independence: Rebuffing Congressional

Attacks on the Third Branch, 87 KY. L.J. 679, 790 (1999) (noting that the courts
"constitute only a tiny fraction of the entire national budget"); Dalhia Lithwick, The

Courthouse Is Closed: Even Before the Shutdown, Federal Courts Had Already Been
Crippled by the Sequester, SLATE (Oct. 14, 2013), http://www.slate.com/articles/news-
and-po itics/jurisprudence2013/101federal-courts-and-shutdown-the-sequester-had
_already-crippled-american.html (detailing effects of the recent federal shutdown on
the federal court system).

282. See 28 U.S.C. §§ 631, 636 (2012) (authorizing the appointment of magistrate
judges to function as adjuncts to the federal district courts).

283. See generally Geoffrey A. Aronov, The Special Master in School
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perform these functions, however, creates a different sort of risk. To
perform these functions competently, the outside attorney would
need experience and expertise regarding trial procedure and
function. But many attorneys, in the course of practice, internalize
their roles, so that prosecutors, plaintiffs' attorneys, and defense
counselors find it difficult to view cases from a dispassionate
distance.28 4 Thus, finding the proper third-party neutral may
replicate the challenge involved in finding an impartial arbitrator.28 5

Ideally, asking the parties to mutually agree on candidates would
eliminate this concern and maximize neutrality. Some retired judges
may fulfill these roles, and some attorneys may cultivate neutral
reputations to corner this market. Still, some parties may regret
their choice of third-party neutral, once an apparently neutral
attorney proposes a starkly one-sided ordering of proof.

The second potential worry is that, by taking ordering control
away from parties, we undercut public perceptions of the legitimacy
of the court system. As discussed above, Americans seem to view
procedures as more just when they give parties and their attorneys
control over the selection and presentation of evidence.28 6

Unfortunately, the existing body of research does not clearly
illuminate these issues.28 7 Existing studies have not isolated the
impact of control over proof ordering from other aspects of adversary
procedure, such as the ability to select witnesses, question them
before a court, or make arguments regarding the appropriate
outcome in a case.28 8 Moreover, some seminal work on procedural
justice suggests that perceptions of procedural neutrality contribute
positively towards assessments of legitimacy, indicating reforms
promoting neutrality could be viewed positively.289 Nevertheless,
both litigation participants, and the broader public, may respond

Desegregation Cases: The Evolution of Roles in the Reformation of Public Institutions
Through Litigation, 7 HASTINGS CONST. L. Q. 739, 743-45 (1979) (detailing the duties
of special masters within the federal court system).

284. See Sung Hui Kim, Naked Self-Interest? Why the Legal Profession Resists
Gatekeeping, 63 FLA. L. REV. 129, 148-49 (2011) (discussing the tendency of lawyers
to internalize their clients' viewpoints over time).

285. See generally Larry J. Pittman, Mandatory Arbitration: Due Process and
Other Constitutional Concerns, 39 CAP. U. L. REV. 853, 857 (2011) (selecting
unbiased arbitrators incentivizes the arbitrator to favor repeat players).

286. See sources cited supra notes 100-103 and accompanying text.
287. See Sevier, supra note 100, at 212-13.
288. See THIBAUT & WALKER, supra note 3, at 74; Anderson & Otto, supra note

101, at 563; Folger & Greenberg, supra note 86, at 141; Sheppard, supra note 102, at
959-61.

289. See TOM R. TYLER, WHY PEOPLE OBEY THE LAW 63 (2006).
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negatively to a new rule that took control over ordering out of the
parties' hands.

The legitimacy concern may prove most problematic where
parties express a strong ordering preferences and the neutral selects
a substantially different order. Some criminal defendants, for
instance, may trade the advantage of primacy effects for certain
tactical advantages available to second-movers.290 For instance,
criminal defendants may be unsure whether the advantages of
testifying are worth the costs of impeachment with their prior
convictions.291 Criminal defendants might, therefore, reserve this
decision until after the prosecutor has offered evidence, in order to
assess counter-testimony.292 Similarly, some parties might order
expert witnesses after the opposing party's key witnesses have
spoken, to undercut the first party's proof. Essentially, criminal
trials advantage defendants that reserve key evidence until after the
prosecutor has committed to a particular strategy. Thus, some
defendants might object to reform that forces them to present their
strongest witnesses before the prosecution.

Fortunately, I believe that bias concern and procedural
legitimacy can be addressed through a few simple amendments to
the basic proposal outlined above. First, because the third-party
neutral will meet with counsel to draft a statement of the dispute,
the parties may express their wishes regarding ordering at that
time. If both sides agree, an order will be set. Likewise, because
deference to defendants is a prevailing public policy concern,
encouraging third-party neutrals to accommodate defendants'
wishes to go second seems reasonable.293

Secondly, the neutral, in some cases, will not properly balance
the neutral ordering of proof with the parties' preferences. To
mitigate the unfairness, the proposed ordering should be a default

290. See, e.g., Jeffrey Bellin, Improving the Reliability of Criminal Trials

Through Legal Rules That Encourage Defendants to Testify, 76 U. CIN. L. REV. 851,
867 (2008) (nothing the tactical advantage of silence for defendants); Robert P.
Mosteller, Discovery Against the Defense: Tilting the Adversarial Balance, 74 CAL. L.
REV. 1567, 1621 (1986) (discussing the various advantages in delaying testimony by
the defense).

291. See FED. R. EVID. 609 (authorizing the impeachment of criminal defendants
with prior convictions under certain circumstances); Bellin, supra note 290, at 867
(noting that this rule creates a "powerful incentive" for defendants with records "to
remain silent").

292. See Mosteller, supra note 290, at 1621 (discussing the tactical reasons why
a defendant might wish to delay deciding whether to testify).

293. See generally Allen & Laudan, supra note 246, at 84 (describing the
prevailing concerns with wrongful convictions and wrongful acquittals).
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rule rather than a mandatory rule, allowing parties to negotiate
changes they view as value maximizing. Thus, a prosecutor might
obtain the first word in exchange for not introducing the defendant's
past convictions. If both parties can agree, they may have the
opportunity to do so.

Finally, in some cases, the ordering might be so one-sided that no
amount of negotiation will give a party a fair chance to present, and
judicial oversight would be necessary in that case. To maximize
efficiency and allow reasonable judicial oversight, something akin to
an abuse of discretion standard seems more appropriate of review.294

At the same time, it would be valuable to give attorneys who act as
third-party neutrals a strong incentive to be fair. Thus, making
information regarding abuse of discretion cases publicly available
would encourage attorneys to perform their function in an unbiased
manner or face difficultly obtaining similar work in the future. And
finally, giving judges the authority to waive neutral third-party fees
because of impropriety would further discourage abuse. Taken
together, a system where neutral attorneys propose default witness
ordering, subject to amendment by party negotiation and modest
judicial oversight, balances considerations of accuracy, legitimacy
and cost. Accordingly, it is fair to say that if we were designing a
judicial system for the first time-unfettered by the constraints of
existing institutions, but sensitive to underlying psychological issues
and concerns of cost and practicality-we would give third-party
neutrals control over ordering, rather than the fact-finder or the
parties.

IV. ORDER EFFECTS IN THE REAL WORLD:
A PROPOSAL FOR A POLICY EXPERIMENT

In this section, I will explain why it would be foolish to
implement a widespread, radical procedural reform, such as the one
described above, because of the inherent complexity of a procedural
system where parties have incentives to pursue private tactical
advantages.295 Instead, I will argue for conducting a policy
experiment that resembles my suggestion in a few randomly chosen
judicial districts, and then comparing the results of the experience to

294. Abuse of discretion review is a standard way to balance case management
with the need to prevent abuses. Cf. A. Wallace Tashima, A Modest Proposal to

Revise the Federal Magistrates Act, 144 F.R.D. 429, 430 (1993) (noting that "the

standard of review for most discovery rulings is abuse of discretion").
295. Cf. J.B. Ruhl & Dan M. Katz, Measuring, Monitoring, and Managing Legal

Complexity, 100 IOWA L. REV. (forthcoming 2015) (noting that "intervening in a

complex adaptive system is a risky venture").
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other, similarly situated districts.296 Such an experiment would not
be able to prove that the procedure increases accuracy, but it would
test feasibility and acceptability. Furthermore, such tests would
allow us to compare pro-prosecution and pro-defendant outcomes
under the two procedural systems; if similar success rates appeared,
this would suggest that, although order effects arise in research
studies, they do not arise in real-world litigation.

First, however, I must address a question I set aside for purposes
of this thought-experiment. Some may argue that the existing
system has already been tested by centuries of use. In other words,
some might say that the existing arrangements embody an evolved
wisdom because we have no strong evidence to the contrary.297 But
this argument, despite its facial appeal, is weaker than it seems.

The problem with assuming that the existing system is optimal
is that neither its designers, the judges implementing it, nor the
parties who are subject to it, are well-situated to evaluate its
accuracy on a systemic level-especially when it comes to the subtle
impacts of psychological factors such as order effects.298 To test this
theory, first presume its correctness, that order effects have

296. Scholars have advocated for policy experiments as a means of isolating the
costs and benefits of procedural rule reform, and a number of scholars have urged
such a turn in procedural design. See Edward H. Cooper, Simplified Rules of Federal
Procedure?, 100 MICH. L. REV. 1794, 1799 (2002); D.D. James Greiner & Cassandra
Wolos Pattanayak, Randomized Evaluation in Legal Assistance: What Difference
Does Representation (Offer and Actual Use) Make?, 121 YALE L.J. 2118, 2121-22
(2012); Richard A. Posner, The Summary Jury Trial and Other Methods of
Alternative Dispute Resolution: Some Cautionary Observations, 53 U. CHI. L. REV.
366, 374-77 (1986); Carl Tobias, More Proposals to Simplify Modern Federal
Procedure, 38 GA. L. REV. 1323, 1324-25 (2004); Laurens Walker, Perfecting Federal
Civil Rules: A Proposal for Restricted Field Experiments, 51 LAW & CONTEMP. PROBS.
67, 67-68 (Summer 1988); Thomas E. Willging, Past and Potential Uses of Empirical
Research in Civil Rulemaking, 77 NOTRE DAME L. REV. 1121, 1197, 1201-04 (2002);
see also Abramowicz et al., Randomizing Law, 159 U. PA. L. REV. 929, 931-34 (2011).

297. See, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 98 (1972)
(stressing the economic efficiency of the common law system by stating, "Our survey
of the major common law fields suggests that the common law exhibits a deep unity
that is economic in character. . . . The common law method is to allocate
responsibilities between people engaged in interacting activities in such a way as to
maximize the joint value . . ."); George L. Priest, The Common Law Process and the
Selection of Efficient Rules, 6 J. LEGAL STUD. 65 (1977) (arguing that the common
law process has a strong tendency toward efficient outcomes); Paul H. Rubin, Why Is
the Common Law Efficient?, 6 J. LEGAL STUD. 51 (1977) (noting "the presumed
efficiency of the common law").

298. See Spottswood, supra note 237, at 55-61 (exploring the challenges inherent
in measuring the litigation system's efficacy through observational data alone).
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systematically favored prosecutors and plaintiffs for the past two
centuries, and that this effect has lowered outcome accuracy. Who
would have noticed and corrected this error? First, the effect occurs
subconsciously, so that judges and juries who are subject to it are not
aware of its impact.299 Secondly, judges and juries view the same
case, so judges would be under the same sway of order effects as the
jury. Parties and their attorneys often object when they lose, but
attorneys are rarely trained in psychology, and have difficulty
lodging objections based on ordering, given the lack of precedent or
judicial knowledge on the subject.30 0 Finally, rule-makers, who in
theory have a duty to optimize the system, often lack psychological
expertise.301 Moreover, they may not be able to identify a problem
when looking at the current system. We have been using the current
ordering procedure for so long that we lack systematic data
regarding outcomes that precede it, and our system, when compared
to systems with other ordering procedures, are so different that any
side-by-side comparison would be meaningless.3 2 In the absence of a
system using an alternative ordering mechanism, which in other
respects closely resembles our own, rule-makers cannot see how the
ordering of proof in our trials influences outcomes.

Although I have argued for a third-party neutral as a default to
which parties may negotiate changes, this approach may not prove
practicable.303 First, accuracy advantages may be less than they
theoretically appear. The stakes are higher in real-world trials than
they are in experiments,304 and some psychological biases can be
mitigated if the decision-maker takes active steps to resist biasing

299. See discussion supra Part II.B (noting that jurors are unaware of many of
these effects).

300. Cf. Ronald W. Tochterman, Daubert: A (California) Trial Judge Dissents, 30
U.C. DAVIS L. REV. 1013, 1025 (1997) (observing a "widespread and extreme distrust
of experts in the social sciences among lawyers and judges"); Ronald Roesch et al.,
Social Science and the Courts: The Role of Amicus Curiae Briefs, 15 LAW & HUM.
BEHAV. 1, 4 (1991) (noting that most judges are "unfamiliar with psychology's

research methodology and statistics").
301. See generally 28 U.S.C. § 2073(a)(2) (2012) (requiring that membership on

rulemaking committees "shall consist of members of the bench and the professional

bar").

302. See Langbein, The German Advantage, supra note 60, at 826-830

(explaining the German litigation model and how it starkly differs from American
trial procedure).

303. See discussion supra Part II.C and accompanying text.
304. See Jonathan J. Koehler & John B. Meixner, Jury Simulation Goals, in THE

PSYCHOLOGY OF JURIES: CURRENT KNOWLEDGE AND A RESEARCH AGENDA FOR THE

FUTURE (Margaret Bull Kovera ed., forthcoming), available at
http://papers.ssrn.com/sol3/papers.cfm?abstractid=2470632.
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tendencies.305 Perhaps fear of mistake, judicial admonitions of
fairness, and effective attorney advocacy deflates the primacy effect
in most real trials. Although I doubt that this for all the reasons
stated above,306 trials are still complex things that cannot be
realistically simulated in laboratories. As a result, concerns about
unfairness in trial ordering will remain speculative until a new
ordering procedure is implemented in real-world trials and compared
to the present system, holding as many as possible factors constant.

Second, as discussed above, some data suggests that the
adversarial model feels fairer to participants than the inquisitorial
approach, partly because parties in inquisitorial adjudication do not
order their own cases.307 However, as long as parties have input into
the initial ordering, the option to negotiate changes, and a chance to
appeal, those concerns should be alleviated.308 But, this would
drastically change well-entrenched trial rituals, and that can create
unpredictable results. Such concerns might exacerbate constructing
procedural incentives that keep third-party neutrals truly neutral.309

But, until we try implementing the new approach, we cannot know
whether judges, lawyers, and litigants will accept it.

Finally, although added costs do not seem especially daunting ex
ante, the costs may be larger than anticipated.310 Parties in litigation
have strong incentives to behave strategically, and thus new
procedural devices are often used in unanticipated ways. A classic
example of this was the broad adoption of the summary judgment
motion in the original Federal Rules of Civil Procedure.311 Drafters
anticipated that this new device would be used by plaintiffs to

305. See, e.g., Adam D. Galinsky & Gordon B. Moskowitz, Perspective-Taking:
Decreasing Stereotype Expression, Stereotype Accessibility, and In-Group Favoritism,
78 J. PERS. & SOC. PSYCHOL. 708, 720-22 (2000) (discussing experimental findings in
which an active attempt to take the perspective of members of an out-group
significantly reduced the automatic tendency to favor members of in-groups over out-
groups).

306. See discussion supra Part II.C (describing experiments in which
confirmation bias was magnified, rather than suppressed, in subjects who were
motivated to think more carefully about their decisions in simulated cases).

307. See discussion supra Parts I.B, I.C.
308. See also Sheppard, supra note 102, at 959-61.
309. Cf. Pittman, supra note 285, at 857 (discussing the related problem of

selecting unbiased arbitrators given the incentives to favor repeat players in order to
be selected on future occasions).

310. See discussion supra Parts III.A, III.B.
311. See Steven B. Burbank, Vanishing Trials and Summary Judgment in

Federal Civil Cases: Drifting Towards Bethlehem or Gomorrah?, 1 J. EMPIRICAL
LEGAL STUD. 591, 600-02 (2004) (discussing the pushback to the creation of Rule 56
from the original Federal Rules of Civil Procedure Advisory Committee).
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"pierce 'assumed or fictitious' defenses.312 But, paired with the
adoption of broadened discovery, defendants soon increasingly
started seeking summary judgment to attack the sufficiency of the
plaintiffs' evidence in advance of trial.313 In response, plaintiffs
started seeking broader discovery to defend against these motions.314

The end result, some have argued, is more expensive than a
procedural system that proceeded straight to trial following the close
of discovery.315

Similarly, although ordering proof based on a neutral default
ordering need not be expensive in theory, it might prove so in
practice. In theory, it would not take long for a third-party neutral to
meet with parties, hear from witnesses, collect major points the
parties wish to prove, draft a proposal, and deliver an opening
statement of the dispute. Although some attorney fees are generated
in the new proposal, others-such as the time taken by opposing
advocates to craft competing opening statements-are avoided. And
although data on the subject is scarce, it is doubtful that the costs of
crafting opening statements or preparing witness orderings
primarily drive up the cost of trials, considering the other expenses
for preparing witnesses, paying expert witness fees, and the cost of
time in court.316 But some parties might, for tactical reasons, object
to every aspect of the neutral ordering, turning it into a far more
elaborate stage of the dispute than necessary.317 Similarly, we could

312. Id. at 602.
313. See Joe S. Cecil et al., A Quarter-Century of Summary Judgment Practice in

Six Federal District Courts, 4 J. EMPIRICAL LEGAL STUD. 861, 886 (2007) (counting

967 plaintiff motions and 2,526 defendant motions in their survey of six federal
district courts, making defendants roughly two and a half times as likely to seek
summary judgment than plaintiffs).

314. See Diane P. Wood, Summary Judgment and the Law of Unintended
Consequences, 36 OKLA. CITY U. L. REV. 231, 243, 249 (2011) (noting that a great

deal of discovery activity is now focused solely on litigating the summary judgment
motion, and questioning whether it actually saves money "from a systemic point of
view").

315. See, e.g., John Bronsteen, Against Summary Judgment, 75 GEO. WASH. L.

REV. 522, 536-38 (2007).
316. See Paula Hannaford-Agor & Nicole L. Waters, Estimating the Cost of Civil

Litigation, 20 CASELOAD HIGHLIGHTS 1, 2 (2013), http://www.courtstatistics.org/-/media
/microsites/files/csp/data%20pdf/csphonline2.ashx (listing the many tasks involved in
taking a case to trial, and not even mentioning preparing a witness ordering as a
source of expense).

317. Cf. Charles W. Sorenson, Jr., Disclosure Under Federal Rule of Civil
Procedure 26(a)-"Much Ado About Nothing?'" 46 HASTINGS L.J. 679, 697-714 (1995)
(describing the complaints about abuse of discovery procedures, and reviewing the
empirical literature on discovery abuse). Despite the inflammatory rhetoric one often
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imagine parties obstructing the choice of a third-party neutral by
refusing to compromise with the other party, forcing the court to
step in. Just as in discovery, much would depends on the ability of
the court to deter such behavior using managerial authority and the
threat of sanctions.318 In practice, discovery costs are not usually
excessive,3 19 but horror stories do arise, especially in complex or
high-stakes cases.320 The neutral ordering process may become
similarly controversial due to the bad behavior of a small subset of
highly contentious cases. So-to return to the overall
theme-implementing the procedure on a small scale, rather than
system wide, would be wise.

How might a useful policy experiment be constructed? Ideally,
one would select a small number of federal district courts to use as
test sites. The advantage of using federal courts would be that we
could compare experiences in those test districts with other federal
district courts which are implementing otherwise similar procedural
rules and substantive law. One complication, of course, is that the
experiment would require lawyers to adjust to new procedures and,
for some, new roles as third-party neutrals. Obviously, a new
procedure will seem more cumbersome and less satisfactory during
adjustment periods, so any experimentation should ideally last long
enough for this adjustment to occur.3 21 A decade of testing would
seem long enough to permit this adjustment.

Next, trying variations on the procedure to compare the costs
and benefits of each would be valuable. For example, in some
districts, we could adopt the neutral statement of the dispute, but

hears on the topic, it is worth bearing in mind that very high discovery costs are
reserved for a small subset of high-stakes or contentious cases. See infra note 325
and accompanying text.

318. Id. at 700 (noting that, despite Rule 11, courts and opposing counsel often
fail to enforce or request sanctions for discovery abuse).

319. See EMERY G. LEE III & THOMAS E. WILLGING, FED. JUDICIAL CTR.,

NATIONAL, CASE-BASED CIVIL RULES SURVEY: PRELIMINARY REPORT TO rHE

JUDICIAL CONFERENCE ADVISORY COMMITTEE ON CIL RULES 35-37 (2009),

available at http://www.fjc.gov/public/pdf.nsf/lookup/dissurvl.pdf/$file/dissurvl.pdf
(noting that the median cost of discovery in the federal civil case was $15,000 for
plaintiffs and $20,000 for defendants).

320. Id. (showing that in the 95th percentile of cases, discovery costs were more
than twenty times higher than the median cost, with $380,000 and $400,000 in costs
reported by plaintiffs and defendants, respectively).

321. See also JOE S. CECIL ET AL., FED. JUDICIAL CTR., MOTIONS TO DISMISS FOR

FAILURE TO STATE A CLAIM AFTER IQBAL: REPORT TO THE JUDICIAL CONFERENCE

ADVISORY COMMITTEE ON CIVIL RULES 2-3 (2011) (noting the problems that arose

when researchers attempted to study the impact of Ashcroft v. Iqbal, 556 U.S. 662
(2009), before the lower courts had time to adjust to its new regime).
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leave the parties in control of ordering. In others, we could vary
third-party neutral selection to assess the plusses and minuses of
employing presiding or magistrate judges versus attorneys as
appointed masters. Further, observing whether parties continue to
choose the procedure if they are allowed to jointly "opt out" and try
cases in the traditional adversarial ordering, would prove
interesting.

The most frustrating aspects of this kind of experiment, however,
would be the inability to directly measure reductions in outcome
errors, which was the primary motivation for adopting the new
procedure. The central problem is that, unlike other kinds of errors,
the effects of ordering will not result in many cases that are clearly
wrong, based on the evidence presented. Order effects should be
nudges, rather than shoves, so a sufficiently clear pattern of
evidence should almost always be able to override them. Rather, the
problem will be a systematic tendency, in close cases, to call the ball
towards the side who gets to present their evidence first, so that the
average outcome is skewed towards plaintiffs and prosecutors.
However, when looking closely at any individual case in which
ordering made a difference, it would be impossible to evaluate
whether bias effected the case because bias influences are often at
an unconscious level. Nor would it be possible to say that the
outcome in those cases was necessarily wrong, even if it arguably
could have come out the other way. The problem, in other words,
cannot be seen when cases are observed individually.

We would, however, learn something valuable about order effects
through this experiment. If I am wrong, and order effects are subtly
corrected in real-world trials, then average win rates for plaintiffs
and prosecutors will not be affected by the change, once we control
for variables. In other words, if order-induced advantages are not
created in our current system, trying a neutral ordering would not
change the overall pattern of outcomes. Conversely, if the test
showed that prosecutors and plaintiffs win more often by going first,
most fair-minded observers would be troubled, even if the data by
itself could not prove that those victories were clearly erroneous.
More importantly, the terms of the debate would be shifted in a
valuable way, so that we could discuss whether a systematic pro-
plaintiff and pro-prosecutor bias is desirable from a normative
perspective.

Finally, a policy experiment would provide valuable data
regarding both cost and perceived legitimacy. During the period of
testing, a sampling of attorneys, litigants, and judges could provide
feedback regarding their satisfaction with the new procedure, the
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resources they devoted, and their overall expenditures of time and
money.322 Likewise, similar surveys could be conducted in non-test
jurisdictions to provide a basis for comparison. And other statistical
information could be procured, allowing policymakers to learn
whether litigants were more or less likely to proceed to trial under
the new procedure, or object to the third-party neutral's proposed
ordering. Ultimately, such a test would provide an invaluable
insight, not just into the costs and benefits of a new proposed
regime, but into the hidden costs and benefits of the current,
entrenched procedural regime.

CONCLUSION

The problem of ordering proof has mostly escaped the attention
of scholars, judges, and policy-makers. The structure of our trials is
not mandated by rules, but it is in some ways more fixed than
almost any other codified procedural or evidentiary rule. This may
stem from tradition rather than litigation policy, but it may also be
overlooked as a question of little consequence.

Nevertheless, proof ordering shapes the outcomes of cases, and
not necessarily for the better. In our system, we subtly tilt the scales
in favor of plaintiffs and prosecutors by giving them both the first
and the last word at trials. The continental alternative, in which the
presiding judge decides the case and the order of witnesses, is no
more attractive because it similarly advantages prosecutors and
plaintiffs, who present the case first to the court through pleadings
and dossiers.

I believe that a better alternative would be to create a new role
in our trial system for a third-party neutral attorney or magistrate,
who is charged with deciding the order of witnesses in a case, and
who begins the proceedings by delivering a non-partisan "statement
of the dispute" to the jury. The third-party neutral attorney would be
charged with ordering proof in a way that balances the values of
clarity and neutrality between the parties. Because this reform
would radically reshape the current trial system and might have
hidden costs, I do not suggest nationwide adoption; rather, we
should conduct a policy experiment to examine its possible impacts.
This could level our playing field at modest cost, and in a way that is
publicly acceptable. But even if I am wrong, conducting the

322. Cf. James S. Kakalik et al., Just, Speedy, and Inexpensive? An Evaluation of
Judicial Case Management Under the Civil Justice Reform Act, 49 ALA. L. REV. 17,
18 (1997) (discussing the multiple sources of data used to evaluate the effects of
specified case management techniques on such criteria as cost, delay, and litigant
satisfaction).
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experiment would improve our understanding of order effects on the
outcomes of real-world trials.


