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Just how binding the section 7805(e) strictures are, however, is not yet
clear. The case law is not yet well developed. Consider three examples of
the lack of clarity. The first involves the effective date of the 1996 changes.
The statute provides that they are effective "with respect to regulations
which relate to statutory provisions enacted on or after [June 30, 1996]." 229

This seemingly straightforward language conceals difficulties, however. For
example, what if the statute was enacted before June 30, 1996, but
significantly amended after that date and the regulations deal with the
amendment? The case law thus far has split on effective date questions.230

The second example involves definition. When is a change retroactive?
How important are the following factors in answering that question: the
degree to which prior law was settled, whether the taxpayer's conduct had
already occurred, whether the taxpayer's return had already been filed, and
other situation-specific circumstances? The parties in the Home Concrete
case disagreed as to whether the changes to the section 6501(e) regulations
are retroactive.231 Unfortunately, the Supreme Court's decision in that case
did not resolve the question. Deciding the case on other grounds, the
Supreme Court majority avoided the retroactivity issue.232

The third example involves the exceptions in section 7805(b). Will the
general prohibition of retroactivity in section 7805(b)(1) be swallowed by
the exceptions in section 7805(b)(2) to (6)? This question is particularly
acute as to section 7805(b)(3), which authorizes Treasury to "provide that
any regulation may take effect or apply retroactively to prevent abuse."
Whether a given return reporting position constitutes an "abuse" has an
"eye of the beholder" quality. In part IV.C. above, we saw that the
government has sometimes taken arguably overly aggressive positions,
especially in its efforts to combat tax shelters. It would not be astounding to
see a similar tack taken, at some point in the future, under section
7805(b)(3).

Although there were exceptions, it used to be the policy of Treasury

229 Taxpayer Bill of Rights 2, Pub .L. No. 104-168, § 1101(b), 110 Stat. 1452, 1468-69
(1996).

230 Compare Grapevine Imports, Ltd. v. United States, 636 F.3d 1368, 1381 n.6 (Fed.
Cir. 2011), with Murfam Farms, LLC. v. United States, 88 Fed. Cl. 516 (2009).

231 Compare Brief for the United States, supra note 162, at 12, with Brief for
Respondents at 45-48, United States v. Home Concrete & Supply, LLC, 132 S. Ct. 1836
(2012) (No. 1 1-139). See generallv William V. Luneberg, Retroactivity and Administrative
Rulemaking, 1991 DUKE L.J. 106, 156-57 (defining and classifying types of retroactivity).

232 The dissent did address the issue briefly. It maintained that the regulation clarified
an ambiguous statute, thus "did not upset legitimate settled expectations. . . Having worked
no change in the law, and instead having interpreted a statutory provision without an
established meaning, the ... regulation does not have an impermissible retroactive effect."
Home Concrete, 132 S. Ct. at 1853 (Kennedy, J., dissenting).
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and the Service "to exercise the discretion granted under Section 7805(b) by
making any changes in Regulations which would act to the detriment of the
taxpayer prospective. [But] changes in Regulations benefiting the taxpayer
have generally been applied retroactively to all open years."233 A similar
policy would serve tax administration well under the current version of the
statute.

4. Auer/Seminole Rock

Part V.B described Auer/Seminole Rock deference and how it increases
the opportunity for strategic and possibly abusive agency behavior. Even
under existing doctrine, there are available arguments by which that danger
may be addressed. More fundamentally, however, I believe that
Auer/Seminole Rock is a game not worth the candle. These cases should be
abrogated.

a. Arguments Within Existing Doctrine

Despite the Supreme Court's general adherence to Auer and Seminole
Rock, the Court has recognized limitations on their reach. In a situation of
potential Service overreaching, one or another of these limitations may be
found to exist.

There are at least four recognized exceptions or limitations. First, Auer
deference will not be extended if the underlying regulation is
unambiguous.234 Thus, the Service should not be able to obtain greater
deference by striving to make unclear what is a clear Treasury regulation.235

Second, Auer deference will not be accorded if the agency's
interpretation is "plainly erroneous or inconsistent with the regulation."236
The same result would also obtain, of course, if the interpretation is
inconsistent with the statute under which the regulation was
promulgated.237

Third, Auer deference will be withheld if it appears that deferring to the
agency would effectively permit it, "under the guise of interpreting a
regulation, to create de facto a new regulation.',238 Thus, Auer cannot be
used to circumvent the notice-and-comment process.

233 Rogovin, supra note 117, at 762-63.
234 E.g., Christensen v. Harris Cnty., 529 U.S. 576, 588 (2000).
235 See, e.g., discussion of Estate ofPetter, infra Part VI.D.
236 Talk Am., Inc. v. Mich. Bell Tel. Co., 131 S. Ct. 2254, 2261 (2011) (quoting Chase

Bank USA, N.A. v. McCoy, 131 S. Ct. 871, 880 (2011)).
237 See infra Part VI.C.I.
238 Talk Am.,131 S. Ct. at 2263 (quoting Christensen, 529 U.S. at 588).
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Fourth, Auer deference will not be accorded if there is "reason to
suspect that the interpretation does not reflect the agency's fair and
considered judgment on the matter in question." 239 For example, a mere
"post hoc rationalization" created as part of an agency's litigation position
does not constitute "fair and considered judgment."240 Additionally, the
agency's lack of consistency in interpreting the regulation over time may
bear on this exception.241 As discussed in part II.A. 1. above, Mayo rejected
such considerations in assessing whether a tax regulation properly
implements the statute. However, they apparently remain viable factors in
deciding whether the Service properly interprets an ambiguous Treasury
regulation.2 42

b. Abrogation

Skillful use of the exceptions described above may or may not suffice
to prevent government overreaching via AuerlSeminole Rock in the era of
Mayo. This is a risk we need not take. AuerlSeminole Rock is misguided,
and this variety of deference should be discarded.

Various rationales have been offered in support of Auer/Seminole Rock
deference. The most common is that the agency that wrote the ambiguous
regulation best understands what it was trying to say.243 Another is that
agencies apply their interpretations over numerous cases, only a small
percentage of which are litigated.244 For courts to disturb the agency's
settled position in the cases they hear could undermine uniform application
of law.245 Finally, courts should respect the role agencies play in our system
of government. 246

239 Talk Am., 131 S. Ct. at 2263 (quoting Auer v. Robbins, 519 U.S. 452, 462 (1997));
Chase Bank, 131 S. Ct. at 881 (quoting Auer, 519 U.S. at 462); Auer, 519 U.S. at 462. See
also Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168-69 (1962); SEC v.
Chenery, 332 U.S. 194, 196-197 (1947).

240 Talk Am., 131 S. Ct. at 2263; Chase Bank, 131 S Ct. at 881; Auer, 519 U.S. at 462;
Burlington, 371 U.S. at 168; Chenery, 332 U.S. at 196-197.

241 Chase Bank, 131 S. Ct. at 881 (noting that the agency's current position was
"entirely consistent with its past views").

242 See Lipton & Young, supra note 7, at 214. See generally Sedo & Wessbecker, supra
note 143.

243 E.g., Abbott Lab. v. United States, 573 F.3d 1327, 1330 (Fed. Cir. 2009) (quoting
Cathedral Candle Co. v. U.S. Int'l Trade Comm'n, 400 F.3d 1352, 1363-64 (Fed.Cir.2005)).

244 See Deference to Agencies' Interpretations, supra note 130, at 666; see also
Auer/Seminole Rock Deference, supra note 130.

245 E.g., French v. D.C. Bd. of Zoning Adjustment, 658 A.2d 1023, 1033 (D.C. App.
1995).

246 However, courts have their responsibilities also. So, "balancing the necessary
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There is something to these rationales, of course. However, when
Treasury creates the problem by writing an ambiguous regulation, it is
strange to reward it by according unusual deference to the Service's
interpretation of the regulation. In my view, the arguments against the
Auer/Seminole Rock regime described in part II.V.C. are stronger than the
arguments for it.

Heartening in this regard is Justice Scalia's recent conversion in the
Talk America case.247 His argument against Auer/Seminole Rock proceeds
as follows: In the Chevron context, when Congress enacts an imprecise
statute, it commits the power of implementation to an agency. Thus, "[t]he
legislative and executive functions are not combined." 248 In contrast, "when
an agency promulgates an imprecise rule, it leaves to itself the
implementation of that rule .... It seems contrary to fundamental principles
of separation of powers to permit the person who promulgates a law to
interpret it as well." 249 Specifically,

[d]eferring to an agency's interpretation of a statute does not
encourage Congress, out of a desire to expand its power, to enact
vague statutes; the vagueness effectively cedes power to the
Executive. By contrast, deferring to an agency's interpretation of
its own rule encourages the agency to enact vague rules which give
it power, in future adjudications, to do what it pleases. This
frustrates the notice and predictability purposes of rulemaking and
promotes arbitrary government.250

5. Regulatory Flexibility Act

The Regulatory Flexibility Act ("RFA") was enacted to minimize
unnecessary burdens on small businesses in complying with federal
regulations. In general, and subject to exceptions, the RFA requires
agencies to prepare initial and final regulatory economic analyses of the
potential negative effects on small businesses of new rules promulgated by

.251
agencies.

respect for an agency's knowledge, expertise, and constitutional office with the courts' role

as interpreter of laws can be a delicate matter." Gonzales v. Oregon, 546 U.S. 243, 255
(2006).

247 Talk Am.,131 S. Ct. at 2266 (Scalia, J., concurring) ("While I have in the past
uncritically accepted [the Auer] rule, I have become increasingly doubtful of its validity.").

248 Id.
249 Id. (emphasis in original).
250 Id

251 5 U.S.C. §§ 603-604 (2012).
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RFA requirements as to tax regulations are set out in Code section
7805(f). Treasury commonly includes RFA analyses (or explanations of
why RFA analyses are not required) in the Treasury decisions that
accompany proposed and final regulations. 252

RFA challenges have been brought in many administrative law
contexts.253 However, RFA challenges are rarely brought against tax
regulations. Nonetheless, it is not clear that Treasury takes RFA analysis
seriously as part of the process of promulgating regulations. There may be
room to develop RFA arguments in some cases.254

C. Substantive Arguments

Substantive attacks have for generations been mainstays of challenges
to Treasury and Service positions. Nothing in Mayo diminishes their
availability. Below, I address substantive attacks on regulations, then argue
that sub-regulation Service guidance documents - which, of course, are
potentially subject to similar substantive challenges - typically should not
receive Chevron deference as a result of Mayo.

1. Regulations

Treasury regulations have been invalidated on many substantive
grounds, including their being inconsistent with the text or structure of the
applicable Code section, inconsistent with the purposes behind the section,
and inconsistent with other sources of legal norms extrinsic to the particular
Code section. Such attacks remain available under Mayo.

a. Inconsistent with Statutory Text or Structure

When the text of a statute is clear, there is no need for resort to other
indicia of meaning.255 Thus, when available, the natural starting point for

252 See, e.g., Hosp. Corp. of Am. v. Commissioner, 348 F.3d 136, 144 (6th Cir. 2004)
(noting Treasury's conclusion that the temporary regulation under review did not require
RFA analysis), cert. denied, 543 U.S. 813 (2004).

253 E.g., Small Bus. in Telecomm. v. FCC, 251 F.3d 1015, 1025-26 (D.C. Cir. 2001);
Mid-Tex Elec. Coop., Inc. v. FERC, 773 F.2d 327, 340-43 (D.C. Cir. 1985); Thompson v.
Clark, 741 F.2d 401 (D.C. Cir. 1984); Harlan Land Co. v. USDA, 186 F. Supp. 2d 1076,
1096-97 (E.D. Cal. 2001); N.C. Fisheries Ass'n, Inc. v. Daley, 16 F. Supp. 2d 647, 651
(E.D. Va. 1997).

254 See, e.g., Asimow, supra note 57, at 345, 360-72; Moore, supra note 57.
255 E.g., Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005); Blum

v. Stenson, 465 U.S. 886, 896 (1984); Consumer Prod. Safety Comm'n v. GTE Sylvania,
Inc., 447 U.S. 102, 108 (1980).
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attack on a regulation is that the regulation is contrary to the text of the
Code section under which it has been promulgated. A number of cases have
found tax regulations to be incompatible with the "plain meaning" of a
Code section.256

"Plain meaning" is not ascertained from the statutory language in
isolation. It is a "fundamental canon of statutory construction that the words
of a statute must be read in their context and with a view to their place in
the overall statutory scheme."257 Plain meaning also may be found in a
statutory term reflecting a technical, industry understanding of a statutory
term rather than common usage.2

Similarly, Chevron taught that the meaning of a statute is ascertained
with regard to "the traditional tools of statutory construction."259 Those
tools include the various canons of construction. In several cases, such
canons have helped persuade courts that a tax regulation was inconsistent
with the statutory text or structure. 260

b. Inconsistent with Statutory Purpose

Statutory purpose is the great constructional counterweight to statutory
text.261 Thus, tax regulations often have been invalidated because they ran

256 E.g., United States v. Vogel Fertilizer Co., 455 U.S. 16(1982); Rowan Co., Inc. v.

United States, 452 U.S. 247 (1982); Commissioner v. Standard Life & Accident Ins. Co.,
433 U.S. 148 (1977); Ne. Pa. Nat'l Bank & Trust Co. v. United States, 387 U.S. 213, 221-22
(1967). Cf Manhattan Gen. Equip. Co. v. Commissioner, 297 U.S. 129, 134 (1936) ("A
regulation .. . operates to create a rule out of harmony with the statute, is a mere nullity.").

257 Davis v. Mich. Dep't of Treasury, 489 U.S. 803, 809 (1989). See also O'Gilvie v.

United States, 519 U.S. 79, 95 (1996) (Scalia, J., dissenting); Brown v. Gardner, 513 U.S.
115, 118 (1994); United States v. Morton, 467 U.S. 822, 828 (1984); Helvering v. Gregory,
69 F.2d 809, 810-11 (2d Cir. 1934) ("[T]he meaning of a sentence may be more than that of
the separate words, as a melody is more than the notes . . . ."), aff'd, 293 U.S. 465 (1935).

258 E.g., W. Nat'l Mut. Ins. Co. v. Commissioner, 65 F.3d 90, 93 (8th Cir. 1995)
(invalidating an income tax regulation), abrogated by AtI. Mut. Ins. Co. v. Commissioner,
523 U.S. 382 (1998); Mass. Mut. Life Ins. Co. v. United States, 103 Fed. Cl. 111, 156
(2012).

259 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 n.9
(1984).

260 E.g., Microsoft Corp. v. Commissioner, 311 F.3d 1178, 1184-85 (9th Cir. 2002)
(deploying the noscitur a sociis canon); Goodson-Todman Enters., Ltd. v. Commissioner,
784 F.2d 66, 76 (2d Cir. 1986) (ejusdem generis canon).

261 "[I]t is one of the surest indexes of a mature and developed jurisprudence not to

make a fortress out of the dictionary; but to remember that statutes always have some
purpose or object to accomplish, whose sympathetic and imaginative discovery is the surest
guide to their meaning."Cabell v. Markham, 148 F.2d 737, 739 (2d Cir. 1945), aff'd, 326
U.S. 404 (1945).
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counter to the statutory purpose, frequently a purpose revealed by the
legislative history.262

It is a matter of some debate where, under Mayo and other cases,
purpose fits in the Chevron analysis. Does it come in at step one, step two,
or not at all? The question is unsettled and, in my opinion, will remain so.

There is no grand doctrinal evolution at work here. Whether purpose
(and especially legislative history as indicative of purpose) is considered at
all and, if so, whether it appears as part of the step one or step two analysis
depends on nothing more than the statutory construction proclivity of the
judge or justice who happens to write the particular decision.

Chief Justice Roberts, a textualist, wrote the Mayo opinion, so
unsurprisingly the step one analysis in Mayo is constrained in scope, with
principal attention paid to the language of the statute.263 This is similar to
Justice Thomas's opinion for the Court in Brand 2 64 and Justice Scalia's
dissent in Regions Hospital.265

In contrast, purpose and legislative history are likely to be considered
at step one when the opinion is written by a purposive judge or justice, as
happened in Justice Stevens' opinion for the Court in Chevron itself266and,
subsequently, in Justice Ginsburg's opinion for the Court in Regions
Hospital.267 In short, the pendulum will continue to swing in future cases as
to the role of purpose and legislative history, depending on the
interpretational ideology of the author of each new opinion.

c. Inconsistent with Extrinsic Norms

It is widely accepted that courts should interpret laws, as far as text
permits, to fit them "most logically and comfortably into the body of both
previously and subsequently enacted law." 268 The key question is what is

262 E.g., United States v. Vogel Fertilizer Co., 455 U.S. 16 (1982); Rowan Cos., Inc. v.
United States, 452 U.S. 247 (1981); Ann Jackson Family Found. v. Commissioner, 15 F.3d
917, 921 (9th Cir. 1994); Walt Disney Prod. v. United States, 480 F.2d 66 (9th Cir. 1973).

263 Mayo v. United States, 131 S. Ct. 704, 711 (2011).
264 Nat'l Cable & Telecomm. Ass'n v. Brand X Internet Servs., 545 U.S. 967, 989

(2005) (performing the step one analysis by reference to the statute's "plain terms").
265 Regions Hosp. v. Shalala, 522 U.S. 448, 464-69 (1998) (Scalia, J., dissenting).
266 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 852-853

(1984).
267 Regions Hosp., 522 U.S. at 460-61.
268 W. Va. Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 100 (1991); see also FDA v.

Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) (noting "[t]he classic
judicial task of reconciling many laws enacted over time, and getting them to 'make sense'
in combination" (quoting United States v. Fausto, 484 U.S. 439, 453 (1988))); Vt. Agency of
Natural Res. v. United States ex rel. Stevens, 529 U.S. 765, 786 n.17 (2000) ("[I]t is well
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included in the relevant surrounding legal context. As seen below, tax
regulations have been invalidated when found to be inconsistent with a
variety of sources extrinsic to the particular Code section under which the
regulation was promulgated.

First, regulations have been invalidated or interpreted adversely to the
Service for being in conflict with other, already extant parts of the tax laws.
These include Code sections other than the section under which the
regulation was issued,269tax treaties to which the United States is a party, 270

and previous, but still effective, Treasury regulations. 271

Second, tax regulations have been invalidated for being in tension with
non-tax statutes. For example, in Cartwright, the Supreme Court
invalidated an estate tax regulation under Code section 2031.272 The Court
acknowledged that the challenged regulation was "not, on its face,
technically inconsistent with [the statute]," but it concluded that the
government's position was "unrealistic and unreasonable." In significant
part, the Court was moved by perceived inconsistency between the
regulation and a non-tax statute. The Court remarked that the regulation "is
manifestly inconsistent with the most elementary provisions of the
Investment Company Act of 1940 and operates without regard for the
market in mutual fund shares that the Act created and regulates.",2 7 3

Third, regulations have been invalidated for incompatibility with the
Constitution. Violation of an express constitutional provision obviously
would be fatal. Even when no express provision is traduced, the regulation
can fall if it is in tension with constitutional values. For example, in one
case, the court invalidated a regulation under Code section 103 dealing with
arbitrage as to tax-exempt state and local bonds because the regulation was
seen to be incompatible with the principle of federalism.274 Even if the
regulation escapes outright invalidation, it may be given a limiting

established that a court can, and should, interpret the text of one statute in the light of
surrounding statutes. . . ."); Steve R. Johnson, Supertext and Consistent Meaning, 52 ST.
TAX NOTES 675 (May 25, 2009).

269 E.g., Cottage Say. Ass'n v. Commissioner, 499 U.S. 554, 566 (1991); Minahan v.
Commissioner, 88 T.C. 492, 505-06 (1987).

270 Nat'l Westminster Bank, PLC v. United States, 44 Fed. Cl. 120 (1990), af'd, 512

F.3d 1347 (Fed. Cir. 2008).
271 E.g., St. Jude Med., Inc. v. Commissioner, 34 F.3d 1394, 1402 (8th Cir. 1994).
272 United States v. Cartwright, 411 U.S. 546 (1973).
273 Id. at 557, 550.
274 Wash. v. Commissioner, 692 F.2d 128, 136 (D.C. Cir. 1982) ("Since these

regulations restrict the freedom of states and municipalities to invest the proceeds of their
issuances to a degree Congress did not envision, they must be invalidated as exceeding the
Commissioner's authority.").
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construction on account of constitutional tension.275

Mayo lends support to the idea that compatibility with extrinsic sources
of legal norms is relevant to the Chevron analysis of the validity of tax
regulations. Step two directs a reviewing court to determine whether the
challenged regulation is reasonable. How wide is that angle of vision? Is the
court to confine the reasonableness inquiry to only what bears on the
fidelity of the regulation to the statutory provision, or may the court also
consider extrinsic factors?

Mayo takes the second road. It included administrability- an extrinsic
norm - as part of its step two analysis.276 Although some have seen
retrenchment from that view in a post-Mayo case,277 I believe that Mayo is
correct in this regard.278 Mayo sanctions a broad look at reasonableness,
which keeps the door open to taxpayers, in appropriate cases, to make the
"inconsistent with extrinsic norms" arguments described above.

2. Sub-Regulation Positions

In my view, Service guidance documents - including revenue rulings,
revenue procedures, and the array of other media - should be treated as
nonbinding and, when challenged, should be tested under Skidmore, not
Chevron. Doing so will draw a bright line in an area in need of clarity and
will prevent circumvention of restrictions on legislative regulations.

There have been a few decisions that have afforded Chevron treatment

275 Under the "avoidance canon," a statute will be interpreted, if fairly possible, so as to
avoid a serious constitutional question. E.g., Solid Waste Agency of N. Cook Cnty. v. United
States Army Corps of Eng'rs, 531 U.S. 159 (2001).Similarly, under the "plain statement"
principle, when a statute appears to be in tension with constitutional values, the courts often
insist that Congress has made "its intention unmistakably clear in the language of the
statute."Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 242 (1985); see also Gregory v.
Ashcroft, 501 U.S. 452, 460, 464 (1991); Pennhurst State Sch. & Hosp. v. Halderman, 451
U.S. 1, 17, 23 (1981).

276 Mayo Found. for Med. Educ. & Research v. United States, 131 S. Ct. 704, 715
(2011) (finding the regulation reasonable in part because it diminishes "wasteful litigation
and continuing uncertainty" (quoting United States v. Correll, 389 U.S. 299, 302 (1967))).

277 See Salem, supra note 81 (discussing Judulang v. Holder, 132 S. Ct. 476 (2011)).
But Judulang, although it does not give it dispositive significance, does acknowledge that
administrability is relevant. See 132 S. Ct. at 490 ("[C]ost is an important factor for agencies
to consider in many contexts. But cheapness alone cannot save an arbitrary agency policy").

27s Considering administrability at step two is consistent with the preponderance of the
case law. See, e.g., Coeur Alaska, Inc. v. Se. Alaska Conservation Council, 557 U.S. 261,
295 (Scalia, J., concurring); Dickow v. United States, 654 F.3d 144, 150-51 (1st Cir. 2011);
Lantz v. Commissioner, 607 F.3d 479, 485 (7th Cir. 2010); Barahona v. Napolitano, No. 10
Civ. 1574(SAS), 2011 WL 4840716, at *Il (S.D.N.Y. Oct. 11, 2011).
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to sub-regulation Service guidance documents.279 Moreover, there has been
a larger number of decisions that have treated the matter as unresolved, that
is, have held open the possibility of Chevron treatment for such Service

positions.280
Nonetheless, the great bulk of the case law holds that revenue rulings

and other sub-regulation Service positions are tested under Skidmore or
some other weak standard, not under Chevron.281 There is good reason for
this. Revenue rulings are generally acknowledged to be the Service
guidance documents next in rank after Treasury Regulations. The Service
says this about its revenue rulings:

(d) Revenue rulings . . . do not have the force and effect of
Treasury Department Regulations.. . but are published to provide
precedents to be used in the disposition of other cases, and may be
cited and relied upon for that purpose ....

(e) Taxpayers may generally rely upon Revenue Rulings ... in

determining the tax treatment of their own transactions ....
However, since each Revenue Ruling represents the conclusion of
the Service as to the application of the law to the entire state of
facts involved, taxpayers, Service personnel, and others concerned
are cautioned against reaching the same conclusion in other cases
unless the facts and circumstances are substantially the same. They
should consider the effect of subsequent legislation, regulations,
court decisions, and revenue rulings.282

Thus, revenue rulings do not have the force of law.283 They are
situation specific, not of general application.284 They may be relied upon

279 E.g., Ammex, Inc. v. United States, No. 00-CV-73388, 2002 WL 32065583 (E.D.
Mich. July 31, 2002), abrogated by, Ammex, Inc. v. United States, No. 00-CV-73388, 2002
WL 31777584 (E.D. Mich. Oct. 22, 2002).

280 E.g., Bluetooth Sig Inc. v. United States, 611 F.3d 617, 622 (9th Cir. 2010) (stating

that revenue rulings "are entitled to at least Skidmore deference") (emphasis added);
Tualatin Valley Builders Supply, Inc. v. United States, 522 F.3d 937, 941 (9th Cir. 2008)
("Our case law leaves unresolved the question whether a revenue procedure should receive
Chevron or Skidmore deference."); Fed. Nat'l Mortg. Ass'n v. United States, 379 F.3d 1303,
1308 (Fed. Cir. 2004); Am. Mut. Life Ins. Co. v. United States, 267 F.3d 1344, 1352 n.3
(Fed. Cir. 2001).

281 E.g., Aeroquip-Vickers, Inc. v. Commissioner, 347 F.3d 173 (6th Cir. 2003);
Omohundro v. United States, 300 F.3d 1065, 1069 (9th Cir. 2001).

282 I.R.S. Proc. Regs. § 601.601(d)-(e).
283 E.g., Anders v. Commissioner, 48 T.C. 815, 821 (1967).
284 The APA defines a "rule" as "an agency statement of general or particular



Virginia Tax Review [Vol. 32:269

only "generally,"285 and whatever authority they may once have possessed
may evanesce as a result of subsequent developments. They typically are
issued without notice and comment, and they are not approved by the
Secretary of the Treasury.286 In short, sub-regulation guidance from the
Service does not make binding law.

The thoughtful ABA Deference Report concluded that rulings and the
like should not be Chevron-entitled.287 The current policy of the
Department of Justice, reversing an earlier position,288 is not to argue that
such Service guidance documents are within the Chevron ambit. 289I my
view, this is a sound position and should become settled law.

D. Construction Arguments

The preceding classes of arguments seek to curtail administrative
overreaching by achieving invalidation of allegedly improper regulations.
But there is another possible path. Instead of winning by invalidating a
regulation, taxpayers may sometimes be able to prevail by persuading the
court to interpret the regulation in a favorable fashion. This is similar to the
process by which the nondelegation doctrine morphed from a constitutional

.290rule to a principle of statutory interpretation.
In the past, taxpayers sometimes have succeeded in persuading courts

to interpret Treasury regulations adversely to the Service. In one respect,

applicability and future effect designed to implement, interpret, or prescribe law or policy."5
U.S.C. § 551(4) (2012). Revenue rulings are "rules" within the broadest sense of that
definition.

285 In fact, although the Service strives to achieve positional consistency, it happens
with some frequency that the Service takes a position in a particular case that is inconsistent
with a prior, published revenue ruling or other sub-regulation guidance document. See Steve
R. Johnson, An IRS Duty of Consistency: The Failure of Common Law Making and a
Proposed Legislative Solution,77 TENN. L. REv. 563, 565-70 (2010). A leading
administrative law scholar of his day stated: "Of all the agencies of the government, the
worst offender against sound principles in the use of precedents may be the Internal Revenue
Service." 2 KENNETH CULP DAVIS, ADMINISTRATIVE LAW TREATISE § 8.12 (2d ed. 1979).

286 Limited, Inc. v. Commissioner, 286 F.3d 324, 337 (6th Cir. 2002).
287 Salem, Aprill & Galler, supra note 143, at 769-72.
288 See Jeremiah Coder, Officials Comment on Interpreting Mayo, 2011 TNT 16-4 (Jan.

25, 2011) (quoting acting Deputy Assistant Attorney General Gilbert Rothenberg as saying
that "DOJ believes that even revenue rulings should be subject to Chevron deference.").

289 See Marie Sapirie, DOJ Won't Argue for Chevron Deference for Revenue Rulings
and Procedures, Official Says, 2011 TNT 90-7 (May 10, 2011) (citing Mr. Rothenberg as
saying that "[t]he Department of Justice will no longer argue for Chevron deference for
revenue rulings and revenue procedures").

290 See ALFRED C. AMAN, JR., ADMINISTRATIVE LAW AND PROCESS 547 (2d ed. 2006).
291 E.g., Cottage Say. Ass'n v. Commissioner, 499 U.S. 554, 562-66 (1991) (income
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Mayo fortifies such efforts. Tax is overwhelmingly statutory, so nearly all
tax cases ultimately are events of statutory construction. Statutory
construction in American courts involves perpetual conflict between (or,
more accurately, ever-shifting balances of) textual and purposive
interpretational approaches.292 Principles developed in construing statutes
also have been applied to construing regulations.293

Mayo noted that in a previous case the Court had "expressly invited the
Treasury Department to 'amend its regulations' if troubled by the
consequences of our resolution of the case."294 This aspect of Mayo can be
deployed in support of textual construction limiting the reach of a tax
regulation.

This was done in Estate of Petter, a 2011 Ninth Circuit case.295 The
court confronted a controversy as to a federal gift tax regulation. In an
opinion authored by a textually inclined judge, the court gave the regulation
a restrictive, literal interpretation and held for the taxpayer. The court
concluded its analysis by quoting the above language of Mayo.296

What was done in Estate of Petter could be done in other tax cases in
the future. Thus, Mayo may give support to textually oriented construction
that limits the reach of tax regulations.

E. Summary

Part V showed how Mayo, if aggressively used by Treasury and the
Service in conjunction with other rules and principles, could present the
potential of governmental overreaching. While we need to be vigilant
against that danger, this part has demonstrated that ample doctrinal
resources remain after Mayo to meet this challenge.

Under existing doctrine (or, in some cases, existing doctrine with fairly
modest adjustment), many avenues exist by which abusive regulations can

tax regulation); cf Commissioner v. Estate of Hubert, 520 U.S. 93 (1997) (Supreme Court
severely split on interpretation of estate tax regulation).

292 See, e.g., WILLIAM N. ESICRIDGE, JR., PHILIP P. FRICKEY & ELIZABETH GARRETT,

LEGISLATION AND STATUTORY INTERPRETATION chs. 6-9 (2d ed. 2006);Steve R. Johnson, The

Two Kinds of Legislative Intent, 51 ST. TAX NOTES 1045 (Mar. 30, 2009); Steve R. Johnson,
The Use and Abuse ofPlain Meaning Doctrine, 49 ST. TAX NOTES 831 (Sept. 22, 2008).

293 Examples of cases citing Mayo and construing tax regulations include Goodrich

Corp. v. United States, 846 F. Supp. 2d 445, 449 (W.D.N.C. 2012), and Ambase Corp. v.
United States, 834 F. Supp. 2d 71, 74-76 (D. Conn. 2011).

294 Mayo Found. for Med. Educ. & Research v. United States, 131 S. Ct. 704, 713
(2011) (quoting United Dominion Indus., Inc. v. United States, 532 U.S. 822, 838 (2001)).

295 Estate of Petter v. Commissioner, 653 F.3d 1012 (9th Cir. 2011) (Bybee, J., writing

for the court).
296 Id. at 1023-24.
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be challenged. Mayo does not close off those avenues, indeed it widens
them in some instances.

It will be up to taxpayers' representatives to present the right
arguments to the courts. Mayo thus imposes a burden on the tax community
to sharpen awareness of general rules of administrative law. The payoff for
shouldering that burden, however, will be more effective client
representation and preservation of fairness and balance in tax
administration.

VII. CONCLUSION

In Mayo, the Supreme Court made important contributions to the
development of tax law and administrative law. They include bringing the
former firmly within the embrace of the latter insofar as regulations are
concerned and adding to the momentum for reform of Chevron.

These benefits are not eclipsed by the possibility of Mayo radically
altering the balance between taxpayers and the government in litigation
involving the validity of Treasury regulations. The possibility is raised, not
by Mayo alone, but by potential combinations of Mayo with other rules. But
this possibility can be minimized to an acceptable degree.

Mayo does take taxpayers out of an accustomed (yet ultimately
unpromising) mode of argument: the distorted factors-based conception of
National Muffler. But taxpayers have been given far more than what has
been taken away from them. Removed from their zone of illusory comfort,
taxpayers and their representatives will have to find other arguments. And
good arguments there are - better arguments than the caricatures of
National Muffler.

Numerous government victories in tax cases have later been used
against the Service by taxpayers. 297 A leading tax lawyer of his generation
remarked:

Reliable maxims do not abound in the tax field, but there are a
few. One relates to Moses' rod. It reminds us that every stick
crafted to beat on the head of a taxpayer will metamorphose sooner
or later into a large green snake and bite the commissioner on the

297 One prominent example is Crane v. Commissioner, 331 U.S. 1 (1947), which,
although ostensibly a government victory, "laid the foundation stone for most tax
shelters."Boris I. Bittker, Tax Shelters, Nonrecourse Debt, and the Crane Case, 33 TAX L.
REv. 277, 283 (1978); see also George K. Yin, The Story of Crane: How a Widow s
Misfortune Led to Tax Shelters, in TAx STORIES ch. 8 (Paul L. Caron ed., 2d ed. 2009).
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hind part.298

In the particular dispute, Mayo was a victory for the government.
However, if taxpayers make effective use of new arguments available to
them, Mayo may well become another case that bites the Service on the
posterior. In the long run, Mayo may provoke effective advocacy that leads
to more, not less, vigorous testing of arguably improper tax regulations.

298 Martin D. Ginsburg, Making Tax Law Through the Judicial Process, 70 A.B.A.J. 74,
76 (1984).


