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enactment of the Revenue Act of 1924 the Department was
limited to its previous regulations as to associations . ... We
think that the Department did not exceed its powers in
rewriting its regulation, in the light of [judicial decisions].84

But Morrissey did not rest on the regulations. “The difficulty
with the regulations as an exposition was that they themselves
required explication; that they left many questions open with
respect both to their application to particular enterprises and to
their validity as applied.”®

Accordingly, Morrissey rested not upon the regulations but
upon the Court’s construction of the statute.®® Although
acknowledging that “it is impossible in the nature of things to
translate the statutory concept of ‘association’ into a particularity
of detail that would fix the status of every sort of enterprise or
organization which ingenuity may create,”® the Morrissey
decision—in the construction of ordinary and accepted commercial
meanings—elaborated criteria to resolve the classificatory dispute.
And those criteria ultimately gave rise to the Kintner regulations.

In Home Concrete, the plurality and Justice Scalia took
different approaches to the degree of administrative flexibility that
exists after judicial interpretation of a statute. Those different
approaches likely would mean different views as to whether the
Littriello cases were correctly decided.

For the plurality, the controlling question under Brand X is
whether Congress left a gap for the agency to fill. It found no such
gap as to the section 6501(e) regulations.?® Perhaps Colony could
more or less plausibly be read to find no gap in the statute. The
same could not be said of Morrissey. The above quoted language
makes plain that the Morrissey Court found gaps aplenty in the
statutory definition of “corporation.” Thus, the approach of the
Home Concrete plurality, if applied to the Littriello context, would
uphold the validity of the check-the-box regulations under Brand X.

In contrast, Justice Scalia’s Home Concrete concurrence
repeated his position—rejected by the majority in Brand X—that:
“Once a court has decided upon its de novo construction of the
statute, there no longer is a different construction that is
consistent with the court’s holding and available for adoption by

84. Id. at 354-55.

85. Id. at 356.

86. Id.

87. Id.

88. United States v. Home Concrete & Supply, LLC, 132 S. Ct. 1836, 1844 (2012) (“The
question is whether the Court in Colony concluded that the statute left such a gap. And, in
our view, the opinion . . . makes clear that it did not . . . . [T]here being no gap to fill, the
Government’s gap-filling regulation cannot change Colony’s interpretation of the statute.”).
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the agency.”®® Accordingly, Justice Scalia concurred in Home
Concrete “because it is indisputable that Colony resolved the
construction of the statutory language at issue here, and that
construction must therefore control.”® Morrissey construed the
1924 Revenue Act, adducing operative criteria from which
classification was mandatory.® Nothing whatever in Morrissey
suggested that classification is elective.%2 Application of Justice
Scalia’s approach would call into question the validity of the check-
the-box regulations.

We have not seen the end debate about the effect of Home
Concrete on Brand X.%* The doctrinal “clarifications” in Home
Concrete will require their own clarifications in future cases, tax
and non-tax.

VI STATUTORY INTERPRETATION
A. Elephants and Mouseholes

This title derives from a principle of statutory interpretation
that appears in Home Concrete. Under this principle, a court will
require clear legislative evidence before it holds that a statute was
intended to effect a major substantive change. Inferences from
wisps of textual or other evidence will not suffice. “Congress . . .
does not alter the fundamental details of a regulatory scheme in
vague terms or ancillary provisions—it does not, one might say,
hide elephants in mouseholes.” This principle, a relative of the
“plain statement” canon of construction, has been invoked in many

89. Id. at 1846 (Scalia, J., dissenting) (quoting Nat'l Cable & Telecomms. Ass'n v.
Brand X Internet Servs., 545 U.S. 967, 1018 n.13 (2005)).

90. Id. at 1848,

91. The Morrissey Court classified the entity at issue by analysis of the entity's “salient
features.” 296 U.S. at 359. The language of the applicable statute—an ancestor of current
LR.C. § 7701(a)(3)—was sparse, but the Court developed its analysis from the connotations
and implications of the statutory terms. See id. at 295-97.

92. The Court acknowledged that Treasury had room to interpret the statute and to
later to revise its interpretation. But the Court did not accord Treasury unlimited flexibility.
To be valid, the interpretation or reinterpretation had to conform to the statute and judicial
decisions; they could not supplant them with a wholly novel approach of Treasury’s role
devising. Id. at 354-55 (“[T]he Treasury Department was authorized to supply rules for the
enforcement of the act within the permissible bounds of administrative construction. Nor
can this authority be deemed to be so restrictive that the regulations, once issued, could not
later be clarified or enlarged so as to meet administrative contingencies or conform to
judicial decision.”) (emphasis added).

93. A recent Fourth Circuit case is an example. The court held that a Board of
Immigration Appeals interpretation trumped a prior Fourth Circuit construction of a
statute. The court acknowledged both the plurality’s and Justice Scalia’s Home Concrete
views but distinguished Home Concrete. Patel v. Napolitano, 706 F.3d 370, 375-376 (4th Cir.
2013), cert. denied, Patel v. Johnson, 134 S. Ct. 1282 (2014).

94. Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 468 (2001).
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federal and state cases, both tax® and non-tax.%

In Home Concrete, the government argued that changes to
what is now section 6015(e) which were made after the years at
issue in Colony, required a different outcome.?” The Home Concrete
majority rejected this contention, finding the changes too weak to
support the government's argument. Justice Breyer added to the
metaphorical luxuriance of the precept: “to rely . . . on this solitary
word change in a different subsection is like hoping that a new
batboy will change the outcome of the World Series.”?

B. Stare Decisis

The majority/plurality opinion is inconsistent in its adherence
to stare decisis. On the one hand, its reaffirmation of Colony was
based on a strong invocation of the principle.??

On the other hand, Colony states: “it cannot be said that the
language [of even the old version of the statute] is
unambiguous.”’® The plurality brushed this aside on the ground
that “the Court decided [Colony] nearly 30 years before it decided
Chevron. There is no reason to believe that the linguistic
ambiguity noted by Colony reflects a post-Chevron conclusion that
Congress had delegated gap-filling power to the [Treasury].”!

In other words, the plurality discounted what Colony did say in
favor of what it thought Colony would have said had the Colony
Court anticipated Chevron nearly 30 years later, Brand X nearly
50 years later, and Home Concrete's refinement of Colony nearly
55 years later. This is not adherence to stare decisis; it is
imaginative reconstruction in the extreme.

C. Continuing Dialogue

Home Concrete contains interesting byplay between dJustice
Scalia's concurrence and Justice Kennedy's dissent as to a core
question of statutory interpretation in tax: the respective roles of
the branches of government.

The dissent advanced the proposition: “Our legal system

95. See Steve R. Johnson, Elephants, Mouse Holes, Non-Barking Dogs, and Statutory
Interpretation, STATE TAX NOTES, June 25, 2012, at 911.

96. E.g., FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 1569-60 (2000); MCI
Telecomm. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 231 (1994).

97. Home Concrete, 132 S. Ct. at 1841.

98. Id. at 1842. See also id. at 1849 (Scalia, J. concurring) (stating that a precedent should
not “be overturned on the basis of statutory indications as feeble as those asserted here”).

99. Id. at 1841 (majority opinion).

100. Colony, Inc. v. Comm’r, 357 U.S. 28, 33 (1958).

101. Home Concrete, 132 S. Ct. at 1844,
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presumes there will be continuing dialogue among the three
branches of Government on questions of statutory interpretation
and application.”2 This is a notion Justice Kennedy has urged
before.1%3 Some commentators have espoused similar views.1%4
Justice Scalia, of course, has repeatedly inveighed against
doctrines that liberate judges to substitute their preferences for
those of Congress. Unsurprisingly, Justice Scalia rejected Justice
Kennedy's “romantic, judge-empowering image,” seeing it as
inconsistent with Vermont Yankee's teaching “that Congress
prescribes and we obey, with no discretion to add to the
administrative procedures that Congress has created.”1%®

D. “Best Answer” Versus Deference

At the heart of the peculiarities of Home Concrete is its
unsatisfactory attempt to cobble together two fundamentally
inconsistent approaches to statutory interpretation: the “best
answer’ model versus the deferential model. A “best answer” court
looks at all available evidence in the attempt to discover the single,
true, or best meaning of the statute.106

The deferential model, in contrast, is built on the premise that
there may be several permissible interpretations of a statute. The
role of the courts is not to enshrine the only or the best answer but
merely to make sure that the interpretative answer the agency
selects is within the range of the permissible.

Colony was a “best answer” exercise at a time when this model
dominated. All three of the Home Concrete opinions acknowledged that
we now are in a world in which, within limits, deference holds sway.1%7

On the basis of an inconsistently applied notion of stare decisis,
Home Concrete engrafted a “best answer” decision onto a deferential
jurisprudence. As Mead muddled Chevron, so Home Concrete
muddles Brand X.1°® Contemporary deference doctrine, and the

102. Id. at 1852 (Kennedy, J., dissenting).

103. See Blakely v. Washington, 542 U.S. 296, 326 (2004) (Kennedy, J., dissenting).

104. E.g., William D. Popkin, The Collaborative Model of Statutory Interpretation, 61 S.
CAL. L. REV. 541, 543 (1988).

105. Home Concrete, 132 S. Ct. at 1848. See also Vt. Yankee Nuclear Power Corp. v.
Natural Res. Def. Council, Inc., 435 U.S. 519 (1978).

106. E.g., Comm'r v. Engle, 464 U.S. 206, 217 (1984) (“Our duty then is to find that
interpretation which can most fairly be said to be imbedded in the statute, in the sense of
being most harmonious with its scheme and with the general purposes that Congress
manifested.”) (punctuation omitted) (quoting NLRB v. Lion Oil Co., 352 U.S. 282, 297 (1957)
(Frankfurter, J., concurring in part & dissenting in part)); Helvering v. Morgan's Inc., 293
U.S. 121, 126 (1934) (looking to related sections and the history of tax legislation in trying
to ascertain “the true meaning [of a section] of the revenue acts”).

107. Home Concrete, 132 S. Ct. at 1844 (plurality opinion); id. at 1846 (Scalia, J.,
concurring in part and concurring in the judgment); id. at 1851-52 (Kennedy, J., dissenting).

108. Lisa Shultz Bressman, How Mead Has Muddled Judicial Review of Agency Action,
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statutory interpretation landscape of which it is a feature, is a house
of cards. Home Concrete jerry-rigs another fix onto the system. The
most fundamental question raised by Home Concrete is how long
that system can endure before it collapses of its own weight.

VII. CONCLUSION

Administrative law principles have irreversibly established
themselves as part of tax law.199 The consequences of this “intrusion”
will take decades to fully work out. Thus, the ongoing wave of
litigation as to the validity of tax regulations is unlikely soon to abate.

Tax has always been about statutory interpretation. Perhaps no
other body of substantive law engages principles of interpretation
more often than does tax law. We are in an era of intense interest
in, and controversy about, statutory interpretation.!1©

Home Concrete reflects the intersection of these administrative
and statutory currents. What the Court did in Home Concrete is
unlikely to put any issue to rest. Yet its insights as to those issues
cannot be ignored and will be analyzed and debated for years in
the case law and the commentary. And what the Court refrained
from doing in Home Concrete will allow the pressure to continue to
build on the issues, demanding eventual resolution. Home Concrete
is a marker on a long and important road.

58 VAND. L. REV. 1443, 1444-45 (2005); see United States v. Mead Corp., 533 U.S. 218 (2001).
109, See Steve R. Johnson, Intermountain and the Importance of Administrative Law
in Tax Law, TAX NOTES, Aug. 23, 2010, at 837, 838 (2010).
110. See, e.g., Philip P. Frickey, From the Big Sleep to the Big Heat: The Revival of
Theory in Statutory Interpretation, 77 MINN. L. REV. 241 (1992).



