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POINTS TO REMEMBER I COHEN: HARD CASE MAKES (SEMI) BAD L AW

Interpretive rules, general
agency policy statements,
and the like are excepted
from the notice-and-comment
rules. 5 U.S.C. § 553(b)(A).
Serv. of Vail, LLC v. Commissioner, 134
T.C. 211, 238–47 (2010) (Halpern &
Holmes, JJ., concurring in result only),
rev’d, ___ F.3d ___, 2011 WL 2451011
(D.C. Cir. 2011).
Interpretive rules, general agency
policy statements, and the like are
excepted from the notice-and-comment
rules. 5 U.S.C. § 553(b)(A). In deciding
whether an agency position fits within
the exception, substance should control
over form. That is, what counts is
whether the position has binding effect,
not the nomenclature used by the
agency in labeling the position. E.g.,
Chrysler Corp. v. Brown, 441 U.S. 281,
301–02 & n.31 (1979); Syncor Int’l
Corp. v. Shalala, 127 F.3d 90, 94 (D.C.
Cir. 1997). Cohen III is compatible with
this principle.

Expanding Our
Angle of Vision

Hard Cases and Bad Law
I welcome Cohen’s reaffirmation of the
relevance of the APA. My enthusiasm
is tempered, however, by a conviction
that the Cohen III majority misapplied
the APA.
APA section 703 provides: “The form
of proceeding for judicial review is the
special statutory review proceeding
relevant to the subject matter.” There is a
“statutory review proceeding relevant to”
the Cohen controversy—it’s section
7422 refund suits.
APA section 703 makes an exception
if the statutory review proceeding is
“inadequa[te]”; see also 5 U.S.C. § 704
(making reviewable “final agency action
for which there is no other adequate
remedy in a court”). Section 7422
refund suits are adequate to the
occasion. All the Cohen plaintiffs’
substantive and procedural arguments
could be advanced by individual
taxpayers bringing refund suits. Some
taxpayers may deem the amount of
overpaid tax not worth pursuing or may
find themselves without evidence to
document entitlement to bigger refunds.
But such considerations are possible in
any tax overpayment context. They are
not unique to the Cohen situation.
The Cohen III majority argued that the
suit was not a refund suit because it
challenged administrative procedures

Much in the Cohen opinions is terrain
tax lawyers do not usually tread. We
occasionally deal with the Anti-Injunction
Act and exhaustion of administrative
remedies, but not often with the
Declaratory Judgment Act or doctrines
like finality and ripeness. Such rules
mattered in Cohen because the action
was brought under the APA rather than
as a traditional section 7422 refund suit.
As administrative law penetrates more
deeply into tax law, we will have to
grapple with these and many other rules.
Like it or not, we will have to expand our
angle of vision.
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rather than seeking refunds. 2011 WL
2600672, at *12. But the challenge to
the procedures is the wedge that, the
plaintiffs hope, will lead to bigger
refunds. The hypertechnicality of this
portion of the majority opinion conflicts
with its emphasis elsewhere on substance over form.
I think the majority made this error in
part because Cohen’s unusual circumstances will render its precedent less
dangerous and in part because the
majority disliked what it perceived as a
pattern of abuse by the Government,
including the Service’s continued
litigation of the issue despite repeated
losses and its fashioning of an onerous
refund mechanism. See id. at *17 (“The
litigation position of the IRS throughout
the history of the excise tax has been
startling.”). In short, a hard case made
(semi) bad law.
The case will now return to the district
court for adjudication of the substantive
issues, which may lead to further
appeals. The next stages of the Cohen
saga will be worth watching. For more
discussion of Cohen, see Note,
No More Excuses: A Case for the
IRS’s Full Compliance with the
Administrative Procedure Act, 76
Brook. L. Rev. 837 (2011). n

