








Unfinished Business

general common law."158 Thus, from an early date, there was
reason to think that whatever contribution right might exist did
not arise under federal law. In any event, after Phillips-Jones
Corp., there is a paucity of decided cases as to whether a federal
right of contribution exists with respect to transferee liability.

There are, however, many cases which consider whether, before
creation of the statutory right by TBOR2, a federal right of
contribution existed with respect to section 6672 liability. The
essentially universal view was that no such right existed. Scores
of cases supported this view,"5 9 and only one unpersuasive district
court opinion was to the contrary.160

One wishing to argue for a federal contribution right for
transferee liability might attempt to distinguish some of the
section 6672 cases. Some of these cases offered policy arguments,
including: (1) section 6672 is in the nature of a penalty and
allowing contribution would subvert its penal purpose; (2) section
6672 liability can be imposed only on those who "willfully" fail to
collect and pay over tax, and the equity courts traditionally are
reluctant to extend contribution in favor of intentional wrongdoers;
and (3) the possibility of being forced to bear 100% of the liability
might give responsible persons incentive to see that the taxes are
paid in the first place, an incentive that might be reduced by
permitting contribution. 161

These policy considerations operate with less force in the
transferee liability context. Transferee liability has never been
considered a penalty or penal in nature. No theory of substantive

Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938).
See, e.g., McDermitt v. United States, 954 F.2d 1245, 1252 (6th Cir. 1981); Sinder v.

United States, 655 F.2d 729, 732 (6th Cir. 1981); Steffens v. United States, Civ. No. 3-94-
1246, 1995 WL 459303 (D. Minn. May 19, 1995); Padalino v. United States, Civ. Nos. 88-
1060, 88-3737, 1989 WL 154322, at *1-2 (D.N.J. Oct. 23, 1989); In re All Star Sports, Inc.,
78 B.R. 281, 283-84 (Bankr. Nev. 1987).

" See Reid v. United States, 558 F. Supp. 686 (N.D. Miss. 1983). The Reid opinion does
not cite, much less distinguish or criticize, the over half dozen prior decisions which held
that no federal right of contribution existed. See, e.g., Hanhauser v. United States, 85
F.R.D. 89, 92-93 (M.D. Pa. 1979); Geiger v. United States, Civ. No. HM76-1927, 1978 WL
1206 (D. Md. 1978); Cohen v. United States, 75-1 U.S.T.C. 9391 (E.D. Mich. 1975).

161 See, e.g., Rebelle v. United States, 588 F. Supp. 49, 51 (M.D. La. 1984); Cantlon v.
Ernce, 76-1 U.S.T.C. 1 9362 (N.D. Tex. 1975).
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liability, either at law or in equity, depends on the transferees
having a bad motive or engaging intentionally in wrongdoing.
Moreover, the incentive concern is weaker. Responsible persons
usually do not get anything from the company on account of the
unpaid taxes, so will "go negative" if they incur section 6672
liability. In general, however, transferees can incur no greater
liability than the value of what they received from the transferor.
They can lose the transferred assets, but they usually cannot "go
negative." 62  Presumably for this reason, transferees fear
transferee liability less than responsible persons fear section 6672
liability.

Despite possible attempts at distinguishment, the section 6672
case law does fortify the conviction that no federal right of
contribution exists for Burdened Transferees. I say this for both
legal and factual reasons.

a. Legally

Only some of the pre-TBOR2 section 6672 contribution cases
advanced policy arguments like those above. Even in cases
advancing them, the policy arguments were not essential to the
conclusion that no contribution right existed. The proper
analytical framework does not involve policy arguments but
instead the principles established by Texas Industries and
Northwest Airlines. These principles are the controlling law, and,
as shown,6 3 their application clearly is adverse to finding a federal
right of contribution - either in the transferee liability context or
the pre-TBOR2 section 6672 context. The policy arguments are
interesting; they may even be reinforcing; but they are not
necessary. The Texas Industries /Northwest Airlines analysis is
clear, and it is controlling.6 4

Historical accident explains much here. The issue of whether
a federal right of contribution existed for section 6672 purposes

162 For exceptions, see infra note 174 and accompanying text.

See supra Part IV(A).
16 For a well reasoned case in this regard, see In re Knapp, 124 B.R. 609 (M.D. Fla. 1991).
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arose before 1981, the year in which Texas Industries and
Northwest Airlines were decided. Absent the analytical framework
established by these cases, courts looked for other guides, relying
on policy factors as a result. The prime example of this is
DiBenedetto v. United States, 165 which is viewed as the "seminal
case" in this area.'66 Decided seven years before Texas Industries
and Northwest Airlines, DiBenedetto looked (in part) to policy
considerations, and this pattern was carried over, vestigially, into
some of the later cases.

b. Factually

The above legal argument is, I think, dispositive. For
completeness, however, it is worth examining the extent to which
the section 6672 cases actually are distinguishable, on the basis of
the above policy arguments, from the transferee context. In my
view, the arguments apply more strongly to section 6672 but are
not wholly foreign to transferee liability. Thus, any
distinguishment of the section 6672 cases would be a matter of
degree, not of kind.

The first of the policy arguments described above is that section
6672 is a penalty and that contribution would compromise its
penal nature. It partakes somewhat of the flavor of the second
policy argument. Standing on its own, the first argument has little
weight. Although the word "penalty" appears in the statute, 167 the
nature of an imposition as a penalty or, alternatively, a tax, should
be determined by substance, not nomenclature. 168 True penalties
are imposed on top of the amount of the underlying tax, but it is
the policy of the Service to collect and keep, via section 6672, only
amounts up to the unpaid trust-fund employment taxes.169 Thus,

16 75-1 U.S.T.C. 9503 (D.R.I. 1974).

' See, e.g., Rebelle v. United States, 588 F. Supp. 49, 51 (M.D. La. 1984); Lyon v.
Campbell, 596 A.2d 1012, 1016 (Md. Ct. App. 1991).

16 See, e.g., I.R.C. § 6672(a).
'u See, e.g., United States v. Reorganized CF & I Fabricators of Utah, Inc., 518 U.S. 213,

220-21 (1996).
16 See. e.g., Kelly v. Lethert, 362 F.2d 629, 633 (8th Cir. 1966). There appear to be no
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both the Service17° and the majority of courts addressing the
matter 17 1 treat section 6672, and properly so, not as a penalty but
only as a device in aid of collection, a variety of secondary liability.

The significance of the second factor, as a way to distinguish
between section 6672 and transferee liability, also can be
overstated. Willfulness in the section 6672 context does not
require a showing of a bad purpose.'72 Moreover, in at least some
situations, Burdened Transferees, like Burdened Responsible
Persons, will have hands too dirty to qualify for relief under an
equitable remedy like contribution. The easy cases will be those
in which the Burdened Transferee actively and knowingly assisted
the transferor in a program designed to defeat Service collection.
But other cases, too, might be seen by at least some courts as
involving insufficient manual purity. Some courts may even
disqualify transferees for merely accepting the transfer with
knowledge of the existence of unpaid tax debts. 173

It also is unclear how great the difference is between section
6672 and transferee liability in terms of the third policy argument
- incentive effects. The section 6672 cases making this argument
offer no empirical evidence that responsible persons actually do
take section 6672 risks into account in their decisionmaking, or
even that they are generally aware of section 6672's existence.

cases in which the § 6672 "penalty" has been imposed in addition to the unpaid tax.

170 See IRS Policy Statement P-5-60 (approved May 30, 1984). Reflecting this, the Service

has restyled § 6672. It used to be known as the "100% penalty," but "trust fund recovery
tax" is the moniker now favored in usage.

, ' See, e.g., Hartman v. United States, 538 F.2d 1336, 1340 (8th Cir. 1976); Botta v.
Scanlon, 314 F.2d 392, 393 (2d Cir. 1963); Feist v. United States, 607 F.2d 954, 957 (Ct. Cl.
1979).

172 See, e.g., Sherman v. United States, 490 F. Supp. 747, 754 (E.D. Mich. 1980). An
intentional or reckless disregard of the duty to pay trust fund taxes over to the Service
suffices, including ignoring an obvious and known risk that the taxes might not be remitted.
See, e.g., Teel v. United States, 529 F.2d 903, 905-06 (9th Cir. 1976). Mere negligence,
however, does not constitute willfulness. See, e.g., Bauer v. United States, 543 F.2d 142, 150
(Ct. Cl. 1976).

,13 Cf. Wynne v. Fischer, 809 S.W.2d 264, 267 (Tex. Ct. App. 1991) (in discussing the
concept of injury in the "clean hands" context for § 6672 contribution purposes, holding that
"[t]he payment of taxes is fundamental to the well-being of society. The severity of the
wrong committed [non-payment of tax negates any necessity for a showing of harm by [the
responsible officer against whom contribution is sought].").
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Since the argument is purely speculative, we may similarly
speculate about incentives in the transferee liability context. A
transferee can lose all she receives from the transferor if the
unpaid taxes are large enough. Moreover, the transferee may
ultimately suffer a net loss when interest 74 and attorney's fees are
considered. An incentive-effects differential likely exists between
the section 6672 and transferee liability contexts, but it is not
absolute.

In summary, under the four criteria of the prevailing Texas
Industries /Northwest Airlines standard, it is extremely difficult to
argue that federal law provides a transferee right of contribution.
The essentially unanimous decisions that pre-TBOR2 law provided
no federal contribution right under section 6672 further support
this view. An attempt to distinguish such case law would be only
partly convincing factually and flatly unconvincing legally.

B. State Law

Given the unavailability of a federal right of contribution for
Burdened Transferees, their relief, if any, must come under state
law. Although some Burdened Transferees may succeed, state
contribution law is not consistently reliable. It is an insufficient
antidote to the unfairness of disproportionate transferee collection.
Below, I survey the applicable law, then explain its inadequacy to
the task at hand.

1. The Law

Whether state law provides a transferee right of contribution
has been litigated a number of times. Although the existence of
such a right, either as a theoretical possibility or on the actual
facts of the case, sometimes has been declared, 175 many of the

As to the computation of interest, see supra ELLIOTT, note 19, 118.0613].
," See, e.g., Fillman v. United States, 90-2 U.S.T.C. 1 60,041 (S.D. Iowa 1990); cf

Soderberg v. Commissioner of Taxation, Nos. 1513-1518, 1971 WL 98 (Minn. Tax Ct. 1971)
(upholding contribution right with respect to transferee liability asserted by the state, not
the Service). But cf Fidelity Union Trust Co. v. Anthony, 81 A.2d 191, 198 (N.J. Super. Ct.
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cases are old,176 and most American jurisdictions have yet to speak
authoritatively on the issue.

That being so, one may, by way of analogy, consider state
contribution case law in two other tax areas. First, contribution
rights sometimes have been discussed with regard to spousal
liability arising from joint income tax returns. Spouses paying
more than their share of such joint liabilities sometimes have
argued that (1) they had a state right of contribution from the
other spouse for the excess; (2) the other spouse was insolvent, so
the contribution right was worthless; therefore, (3) they are
entitled to "bad debt" deductions under section 166.177 As relevant
to our inquiry, some of the cases have held or assumed that
applicable state law does provide a right of contribution in
disproportionate spousal liability situations. 7 8

Second, many cases considered the availability of a state right
of contribution, pre-TBOR2, when disproportionate collection of
section 6672 liability occurred among responsible persons. While
some cases held in favor of such a right,'79 most held against it. 80

Although there is also an independent rationale for the "no right"

Ch. Div. 1951), affd, 86 A.2d 594 (N.J. Super. Ct. App. Div. 1952) (holding that donee who
paid donor's federal gift tax liability is not entitled to reimbursement by donor).

176 See, e.g., Richter v. Blasingame, 42 P. 1077 (Cal. 1895) (per curiam); Nebel v. Nebel,

28 S.E.2d 207 (N.C. 1943); In re Mellon Estate, 32 A.2d 749 (Pa. 1943).
See Rude v. Commissioner, 48 T.C. 165 (1967); see also Haynes v. Commissioner, 27

T.C.M. 1531 (1968). Or, if the spouse who paid was deceased, her estate sometimes argued
for an estate tax deduction under § 2053(a). See infra note 178. There also has been
litigation of the following issue: when a shareholder-transferee pays tax liabilities of his
corporation-transferor, is his resultant income tax deduction ordinary or capital in nature?
See, e.g., Gersten v. Commissioner, 28 T.C. 756, 768-69 (1957), affd in part & remanded in
part as to other issues, 267 F.2d 195 (9th Cir. 1959).

"'6 See Johnson v. United States, 742 F.2d 137, 141-42 (4th Cir. 1984) (estate tax; Virginia
law); Estate of McClure v. United States, 288 F.2d 190, 192 (estate tax; Maryland law).

179 See, e.g., Swift v. Levesque, 614 F. Supp. 172, 176-77 (D. Conn. 1985) (finding this a
"close question" under Connecticut law); Goldhill v. Kramer, 176 S.E.2d 232, 234 (Ga. Ct.
App. 1970); Ardema v. Fitch, 684 N.E.2d 884,889 (111. App. Ct. 1997); Lyon v. Campbell, 596
A.2d 1012, 1017-18 (Md. 1991).

1 See, e.g., McDermitt v. United States, 954 F.2d 1245, 1252 (6th Cir. 1992) (Ohio law);
Wright v. United States, 93-1 U.S.T.C. 50,056 (E.D.N.Y. 1992); Kamins v. Spyres, 540
P.2d 1208, 1212 (Okla. Ct. App. 1975); Wynne v. Fischer, 809 S.W.2d 264, 266-68 (Tex. Ct.
App. 1991).
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view,' some of the "no right" decisions adverted to policy
arguments. 182 This raises the point discussed earlier as to whether
such section 6672 decisions are meaningfully distinguishable from
the transferee liability context.'83

2. The Problems

State contribution remedies are an inadequate solution to the
unfairness problem of disproportionate collection of transferee
liabilities for three reasons: (1) categorically, the availability of
such remedies is less than certain; (2) the remedies are non-
uniform, undermining the horizontal equity of the tax system; and
(3) state procedures are cumbersome and uncertain when
transferees are scattered among various states.

a. Uncertain Availability

As noted above, decisions as to state contribution rights for
transferees are not geographically comprehensive and, in some
instances, are superannuated. Thus, the very availability of such
rights should not be deemed secure on a general basis.

Analytically, a shortcoming of the jurisprudence to date has
been the failure to integrate section 6672 contribution cases and
transferee liability contribution cases. Although these cases have
proceeded on separate tracks, they are not conceptually discrete.
One of the rationales used to deny state contribution rights to
responsible persons should be considered in our context.

Congress expressly left room for state remedies under other
statutory schemes, such as Title VII section 1983 actions for
violations of civil rights. 8 4 It did not do so under section 6672 or,
our context, section 6901 and related sections. Thus, it has been
reasoned:

181 See infra notes 184-89 and accompanying text.
182 See, e.g., Hanhauser v. United States, 85 F.R.D. 89, 92 (M.D. Pa. 1979).

"B See supra notes 167-74 and accompanying text.
1 See 42 U.S.C. § 1988(a) (implementational rules for § 1983 actions).
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If Congress intended for state law to provide a right
of contribution, it could have included a section
which allows state law remedies to fill gaps left by
the federal law as it did. . . for federal civil rights
actions. . . . Congress chose not to, and
accordingly, this Court holds that when a § 6672
remedy is sought, a party may not seek a state law
right to contribution.'85

Is this argument dispositive? No. Inference from congressional
silence is always tricky.'86 Although the underlying liabilities
arise from federal law, that does not inevitably mean that state
procedures are ousted, particularly after the federal government
has satisfied its revenue interest. Nonetheless, the argument
cannot be dismissed out of hand. It has been advanced by many
courts, both state courts and federal courts applying state law, as
a reason why state contribution remedies are unavailable in
disproportionate collection section 6672 cases.' 87 Testifying in
favor of the proposal enacted as part of TBOR2, the chair-elect of
the American Bar Association (ABA) Section of Taxation told
Congress:

Unfortunately, state law does not always provide a
remedy. Even states that permit joint tortfeasors to
obtain contribution from one another do not permit
a right of contribution in Section 6672 cases. These
states believe that this is a Federal matter and
defer to the uniform rule in the Federal courts
against contribution by other responsible persons.' 88

Conley v. United States, 773 F. Supp. 1176, 1177 (S.D. Ind. 1991) (citations omitted).
See, e.g., Commissioner v. Glenshaw Glass Co., 348 U.S. 426, 431 (1955).

187 See, e.g., Cline v. United States, No. 89-CV-73312-DT, 1991 U.S. Dist. LEXIS 11036
(E.D. Mich. 1991); Seachrist v. Riggs, 91-1 U.S.T.C. 1 50,019, at 87,097 (N.D. W. Va. 1990);
Marine Bank v. United States, 739 F. Supp. 1257, 1259 (C.D. Ill. 1990); Rebelle v. United
States, 588 F. Supp. 49, 52 (M.D. La. 1984); DiBenedetto v. United States, Civ. No. 74-19,
1974 WL 791, at *2 (D.R.I. 1974); Plato v. State Bank, 555 N.W.2d 365, 366-68 (S.D. 1996);
Wynne v. Fischer, 809 S.W.2d 264, 266-68 (Tex. App. 1991).

Exploring the Development of Taxpayer Bill of Rights II Legislation: Hearing before
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This rationale is probably stronger in the transferee context
now than it was in the section 6672 context when those cases were
decided. In 1996, in TBOR2, Congress created a statutory right of
contribution for section 6672, a secondary liability tax mechanism.
This makes it harder to argue that its failure to create a similar
federal right for transferee liability cases, or to authorize recourse
outside of federal procedures to gap-filling state remedies, is the
product of mere congressional inattention or inadvertence.'89 If the
above arguments are skillfully pressed by counsel, the availability
of state contribution rights for transferees will not be certain in
future litigation.

b. Lack of Uniformity

Given the hostility of the courts to contribution in section 6672
cases, Burdened Responsible Persons sometimes resorted to a
"grab bag" of alternative theories in their attempts to shift onto
other responsible persons all or part of the burden of Service
collection. Such theories included breach of contract, breach of
fiduciary duty, accounting malpractice, unjust enrichment, fraud,
and suretyship.' 9° Such claims typically were unsuccessful, the

the Subcommittee on Oversight of the Committee on Ways and Means, 104th Cong., 1st
Sess. 167 (1995) (Statement of N. Jerold Cohen) [hereinafter Cohen]. To similar effect, see
Committee on Personal Income Taxation, supra note 17, at 308.

'" The significance of the TBOR2 change may not be lost on the courts. One state court
remarked that, via, TBOR2, "Congress has drastically changed the pre-existing court-made
federal policy in this regard." Lostocco v. D'Eramo, No. A99A0253, 1999 WL 330313, at *5
(Ga. Ct. App. 1999).

" See, e.g., Alten v. Ellin & Tucker, Chartered, 854 F. Supp. 283, 288 (D. Del. 1994);
United States v. Amerson, 808 F. Supp. 695 (W.D. Mo. 1992); Continental Illinois Nat'l
Bank & Trust Co. v. United States, No. 86 C 5335, 1987 WL 12206 (N.D. Ill. 1987); Spivak
v. United States, 254 F. Supp. 517, 524 n.9 (S.D.N.Y. 1966), affd, 370 F.2d 612 (2d Cir.
1967), cert. denied, 387 U.S. 908 (1967); In re Windsor Communications Group, Inc., 45 B.R.
770, 774-76 (Bankr. E.D. Pa. 1985).
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courts seeing them as masked attempts to circumvent the "no
contribution" case law."' One court, in dicta, did seem to be
receptive, 192 but that case has been sharply criticized.19 a

The more exotic blooms having been culled from the garden,
Burdened Transferees' hopes for a state remedy rest squarely on
contribution remedies. Such remedies have developed in two
contexts: contribution among joint tortfeasors 9 4 and contribution
among joint obligors and others.1 95 Although now often codified,
contribution rights have their roots in equity and typically are
construed according to equitable principles.1 96

Diversity of approach is one of the benefits of reliance on state
regulation, 197 but such diversity can be a drawback too. We
previously identified the value of horizontal equity, the goal of
treating similarly situated persons similarly for tax purposes
regardless of where in the country they are located. We described
this as a legitimate federal interest, although it falls short of
authorizing a transferee contribution right as a matter of federal
common law.19 8

Reliance on state law to supply a transferee with the right of
contribution would undercut this value. State contribution rules
vary greatly as to general availability, major requirements, and

191 See, e.g., Bellovin v. United States, 983 F. Supp. 344, 348 (E.D.N.Y. 1997); Alten v.

Ellin & Tucker, Chartered, 854 F. Supp. 283, 287-88 (D. Del. 1994); Continental Illinois
Nat'l Bank & Trust Co. v. United States, No. 86 C 5335, 1987 WL 12206, at *2 (N.D. Ill.
1987).

192 Garity v. United States, 80-1 U.S.T.C. $ 9407 (E.D. Mich. 1980) (memorandum
opinion).

1 See, e.g., Schoot v. United States, 664 F. Supp. 293, 297 (N.D. Ill. 1987); Rebelle v.
United States, 588 F. Supp. 49, 52 (M.D. La. 1984); Moats v. United States, 564 F. Supp.
1330, 1341 (W.D. Mo. 1983), affd sub nom. United States v. O'Crowley, 786 F.2d 1171 (8th
Cir. 1986).
... See generally PROSSER & KEETON, supra note 77, § 50; Comment Note, Contribution

Between Negligent Tortfeasors at Common Law, 60 A.L.R.2d 1366 (1997).
See, e.g., Aardema v. Fitch, 684 N.E.2d 884, 889-90 (Ill. App. Ct. 1997); In re Mellon

Estate, 32 A.2d 749, 756-57 (1943); Esstman v. Boyd, 605 S.W.2d 237, 241-42 (Tenn. Ct.
App. 1979).

" See, e.g., Huggins v. Graves, 337 F.2d 486,489 (6th Cir. 1964); Ocean Accident & Guar.
Corp. v. United States Fidelity & Guar. Co., 162 P.2d 609, 612 (Ariz. 1945).

" This is the "laboratories of democracy" rationale for federalism.
' See supra notes 141-45 and accompanying text.
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technical details.' 99  There are some uniform laws as to
contribution.2 °0 Most states, however, have not adopted them, and
some states have adopted only with variations.2 "

Consider some examples of non-uniformity.20 2 First, states
(now the minority) which follow the original common-law rule do
not permit contribution among joint tortfeasors; in other states,
persons can come within the ambit of a relief statute only by being
joint tortfeasors. °3  Second, many states will not compel
proportionality if the liable persons were not equally at fault or
otherwise were "not in equal right."20 4 Third, some states will not
enforce contribution unless an agreement or understanding to
share liabilities is found or implied.20 5

The mere existence of a cause of action for contribution in a
state does not, of course, mean that disproportionality can be
evened out. Even Phillips-Jones Corp., after referring to the
possibility of contribution, noted several generic requirements,
then added: "Every defendant may, of course, set up any defense
personal to him."20 6 The problem is that such requirements and
defenses vary, often substantially, among the states. Thus, a
Burdened Transferee in one state might succeed in obtaining
contribution even when an otherwise identically situated
Burdened Transferee in another state would not.

I As to contribution rules regardingjoint tortfeasors, "there is so much variation [among

the states] in the terms of the statutes, in decisions on issues not explicitly addressed by the
statutes, and even in the decisions in states having no statutes." PROSSER& KEETON, supra
note 77, at 338; see also Kilgard, supra note 66, at 43 ("[Ihe substantive law on multiple
tortfeasors varies so greatly from state to state"); Annotation, What Law Governs Right to
Contribution or Indemnity Between Tortfeasors, 95 A.L.R.2d 1096, 1097 (1964).

"' UNIFORM CONTRIBUTION AMONG TORTFEASORS ACT (1955 Revised Act), 12 U.L.A. 185
(1996); UNIFORM LAW COMMISSIONERS' MODEL JOINT OBLIGATIONS AcT (1925 Act).

"l See, e.g., Annotation, Uniform Contribution Among Tortfeasors Act, 34 A.L.R.2d 1107,
1107-08 (1954 & Supp.).

' These are illustrative, not exhaustive. For additional discussion, see PROSSER &
KEETON, supra note 77, at 338-41. In its project RESTATEMENT (THIRD) OF TORTS:
APPORTIONMENT OF LIABILITY, the American Law Institute identified five separate tracks
for the liability of multiple defendants. See Kilgard, supra note 66, at 43.

See, e.g., Swift v. Levesque, 614 F. Supp. 172, 175-76 (D. Conn. 1985).
' Cf Ocean Accident & Guar. Corp. v. United States Fidelity & Guar. Co., 162 P.2d 609,

612 (Ariz. 1945).
' See, e.g., Proffv. Maley, 128 P.2d 330, 331 (Wash. 1942).

Phillips-Jones Corp. v. Parmley, 302 U.S. 233, 236 (1937).
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This lack of uniformity is unacceptable. In creating a federal
statutory contribution right under section 6672, Congress noted
that Burdened Responsible Persons had to "pursue [their] claims
for contribution under state law (to the extent state law permits
such claims). The variations in state law sometimes make it
difficult or impossible to press successful suits in state courts to
force a contribution from other responsible persons." °7 This same
perception should prompt Congress to create a federal statutory
contribution right for transferee liability.

c. Interstate Coordination

In most instances, the transferor and transferees live in the
same state. In our highly mobile society, however, there are times
when the relevant actors are scattered across state lines.2"8 If the
transferees reside in two, three, or more states, in what forum
should the Burdened Transferee bring her contribution suit
against the Windfall Transferees?

A state tribunal might find it difficult to assert personal
jurisdiction over the out-of-state transferees. °9 What is the
jurisdictionally significant event: Where the transferor resided?
Where the transferred property was located? Where the transfer
is deemed to have occurred? Where the tax was paid to the
Service? Where the refusal to contribute occurred? And, assuming
that the jurisdictionally significant event is deemed to have
occurred in the forum jurisdiction, is the foreign Windfall
Transferee sufficiently connected to that jurisdiction so that a
constitutionally sufficient nexus exists?210

21 H.R. Rep. No. 506, 10th Cong., 2d Sess. at 40 (1996), reprinted in 4 U.S.C.C.A.N. 1163
(1996); see also Levine & Driscoll, supra note 46, at 30 ("The cases are extraordinarily
divergent both in approach and in result.").

For example, in one controversy in which the author was counsel for the Service, the
transferor and one of her transferees lived in Florida while the other transferee lived in
Virginia. Ripley v. Commissioner, 102 T.C. 654 (1994) (Florida case); Ripley v.
Commissioner, 105 T.C. 358 (1995) rev'd, 103 F.3d 332 (4th Cir.1996) (Virginia case).

' See generally Lea Brilmayer, Related Contacts and Personal Jurisdiction, 101 HARV.
L. REV. 1444 (1988).

210 See generally JOHN J. COUND, ET AL., CIVIL PROCEDURE: CASES AND MATERIALS 65-177
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Bringing a contribution action based on state law in federal
court would not be an effective alternative. Subject-matter
jurisdiction would be hard to demonstrate. The cause of action
would sound in state, not federal law. The fact that federal tax
collection started the controversy would be insufficient to establish
either federal-question or supplemental jurisdiction.211 Diversity
jurisdiction usually would be unavailable, either because of the
"complete diversity" rule2 12 or the $75,000 "amount in controversy"
threshold.213 The experience of section 6672 contribution litigation
suggests that the courts will apply such limits rigorously in order
to deny jurisdiction.214 In addition, federal litigation also would be
hobbled by limitations on personal jurisdiction.2 5

C. Summary

No fully satisfactory right of contribution currently exists for
disproportionate collection transferee liability cases. No transferee
right of contribution exists at the federal level. A number of
decisions have held that state contribution rights exist. However,
(1) most jurisdictions have not spoken authoritatively on the issue;
(2) analytically, it is less than certain that such rights exist; (3)
reliance on state remedies would invite non-uniform results,
eroding the horizontal equity of the tax system; and (4) state
remedies are cumbersome to apply in multi-state transferee
situations.

(6th ed. 1993). Similar sorts of questions might have to be asked in deciding which state's
law governs the case. See, e.g., Alten v. Ellin & Tucker, Chartered, 854 F. Supp. 283, 287
(D. Del. 1994) (choice-of-law issues in state contribution cases involving § 6672 liabilities);
cf Annotation, What Law Governs Right to Contribution or Indemnity Between Tortfeasors,
95 A.L.R.2d 1096 (1997).
2" Cf Laub v. Ross, 818 F. Supp. 340 (S.D. Fla. 1993); Carlucci v. United States, 793 F.

Supp. 482 (S.D.N.Y. 1992) (rejecting jurisdiction over § 6672 state-law contribution claims;
considering, respectively, 28 U.S.C. § 1331 and 28 U.S.C. § 1367).

212 See, e.g., City of Indianapolis v. Chase National Bank, 314 U.S. 63, 69 (1941).
211 See 28 U.S.C. § 1332(a).
211 See, e.g., Cook v. United States, 765 F. Supp. 217, 223-24 (M.D. Pa. 1991).
211 See FED. R. Civ. P. 4(f) (territorial limits on effective service of process in district court

cases).
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V. PROPOSAL

We have seen that disproportionate collection can be unfair,
that the best solution is an effective right of contribution, and that
neither federal law nor state law currently provides effective
contribution remedies. The solution to disproportionate transferee
collection is to create a federal statutory right of contribution. As
shown in Part III, a right of contribution is a superior approach to
its two alternatives: (1) limiting the Service to proportional
collection or (2) creating a right of indemnity. That right must be
federal because, as shown in Part IVB, state contribution remedies
are unreliable and non-uniform. That right must be statutory
because, as shown in Part IVA, the federal courts are unable to
supply a contribution remedy via either implication from present
law or exercise of common-law authority.

In forging the specifics of such a measure, we have the
precedent of the TBOR2 changes with respect to section 6672.216
TBOR2 provided three main changes:217 (1) TBOR2 section 901 is
a notice requirement: it generally prohibits the Service from
asserting section 6672 liability until 60 days after the Service
notifies the target that it intends to assess the penalty against
him;218 (2) TBOR2 section 902 requires the Service, if requested in
writing, to disclose to a responsible person the identities of other
persons viewed by the Service as responsible for the same
liability;21 9 and (3) TBOR2 section 903 creates a contribution right

216 Before TBOR2 was enacted in 1996, there were bar association proposals to similar

effect. See A.B.A. Sec. of Taxation, Tax Section Recommendation 1981-6,34 TAX LAW. 1409
(1981) [hereinafter ABA Proposal]; see also Committee on Personal Income Taxation, supra
note 17. There also are precedents outside the tax context. See 15 U.S.C. §§ 77k(f), 78i(e),
78r(b) (contribution rights under the federal securities laws).

21' There also were changes to ease the threat of § 6672 liability for volunteer board
members of tax-exempt organizations. See TBOR2 § 904 (partially codified at I.R.C. §
6672(e)).

218 Codified at I.R.C. § 6672(b).
21 Codified at I.R.C. § 6103(a)(9).
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for each responsible person with respect to "the excess of the
amount paid by such person over such person's proportionate
share of the [section 6672 liability] .,,220

I propose enactment of a transferee contribution right similar
to that established by TBOR2 for section 6672 but with several
differences. To enhance the efficacy of that new right, I also
propose several complementary rules. The proposed right and its
complements are described below.

A. Transferee Right of Contribution

Federal tax cases are litigated in four trial forums: the Tax
Court, Court of Federal Claims, Bankruptcy Court, and District
Court.221 However, the Tax Court and the Court of Federal Claims
only hear cases in which the government is a litigant (in the role
of defendant), and there is no good reason to alter that profile.
Thus, jurisdiction to hear the new contribution suits should be
lodged in the district courts, and when proper, contribution claims
could be litigated in the bankruptcy courts. 222

In either event, the contribution suit would be separate from
any action in which the merits of the Service's transferee liability
assertion against the Burdened Transferee is at issue.
Theoretically, judicial economy might be fostered by having
contribution issues resolved in the same proceeding as the
underlying liability issue. However, transferee liability almost
always is litigated in the Tax Court, so different forums would be
involved. Moreover, joining the matters would produce a more
complex case, so the Service's ability to assess and collect the

I.R.C. § 6672(d).
"' See Steve R. Johnson, The Phoenix and the Perils of the Second Best: Why Heightened

Appellate Deference to Tax Court Decisions Is Undesirable, 77 OR. L. REV. 235, 238-42
(1998).

m Two instances come to mind. First, if a Windfall Transferee is the debtor in a
bankruptcy case, a Burdened Transferee could assert his contribution right as a claim
against the estate. See 11 U.S.C. § 501(a). Second, if the Burdened Transferee is the
debtor, the bankruptcy trustee could assert her contribution right against a Windfall
Transferee as part of the process of marshaling the assets of the estate. See 11 U.S.C. §§
542(b), 544(a).
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transferee liability could be delayed. As argued in Part III(A),
contribution should be a matter among the transferees only and
should not impede collection of taxes due but unpaid. There is a
parallel for this approach. Even those courts which allowed
section 6672 contribution suits before TBOR2 required
unanimously, in order to avoid impeding tax collection, that such
suits be brought separately from the case involving the merits of
the underlying section 6672 liability.223

Venue presents an interesting question. The venue statute
dealing with "collection of internal revenue taxes"22 4 should not
apply since the contribution action would be collateral to the
Service's assertion of the transferee liability. The general venue
statute for "federal question" cases permits suit: (1) where the
defendants reside if they all reside in'the same state; (2) where "a
substantial part of the events or omissions giving rise to the claim
occurred, or a substantial part of property that is the subject of the
action is situated;" or (3) as a last resort, where any defendant may
be found.22

Potentially, three problems could arise under this general
statute. First, arguments could arise regarding the substantiality
and relative significance of the various "events and omissions,"
including location of the transferred property, where the transfer
is deemed to have occurred, where tax was paid, and where refusal
to contribute occurred.226 Such arguments, however, are unlikely
to be intractable.

Second, application of the general statute sometimes will
produce a venue convenient for one litigant but inconvenient for
another. However, this possibility always exists. The problem
would be no greater for contribution cases than other classes of
cases, and the remedy lies in general relief mechanisms.227 At

2 See, e.g., Conley v. United States, 773 F. Supp. 1176, 1177 (S.D. Ind. 1991); Padalino
v. United States, 89-2 U.S.T.C. 1 9632 (D.N.J. 1989).

28 U.S.C. § 1396.
28 U.S.C. § 1391(b).

27 For discussion of such factors in another context, see supra note 209 and accompanying
text.

22 See, e.g., 28 U.S.C. § 1404 (change of venue).

[Vol. 19:403450



Unfinished Business

least, the hardship would be randomized. Neither Burdened
Transferees as a class nor Windfall Transferees as a class would
be consistently disadvantaged relative to the other class.

Third, a related concern could exist. Assume that the general
statute produced a venue convenient for the alleged Burdened
Transferee but remote from and inconvenient for one or more
Windfall Transferees. A temptation might arise to bring a
contribution action, not because the plaintiff has a sound position,
but because he hopes the distant defendant will settle to avoid
inconvenience or will be handicapped in mounting his defense.
The ABA was sufficiently concerned about this possibility in the
section 6672 context that it suggested that successful defendants
be allowed to recover attorney's fees and costs from the
unsuccessful plaintiffs. 2 8

Congress, however, rejected that suggestion in TBOR2, and
was correct in doing so. Again, this kind of problem would not be
unique in either kind or degree to contribution actions. The
remedy for such abuses is sanctions under Federal Rule of Civil
Procedure 11, not departing from the usual "American rule"
against cost-shifting. Any residual potential for harassment would
be, "on balance, outweighed by the salutary effects of a
contribution remedy."229

The statute of limitations also presents an interesting question.
Since the Service would not be involved in the contribution action,
the normal statute-of-limitations period under the Code 230 would
not apply. There is a five-year "catch all" limitations rule in the
U.S. Code for civil fines and forfeitures. 231 Even if, as is dubious,
that rule were topically relevant, the five-year duration is
excessive to the need at hand. No elaborate discovery should be
necessary; the only issues would be how much each transferee
received from the transferor after the transferor's tax debts arose
and how much each transferee paid to the Service. Further, the

2' See Cohen, supra note 188, at *13.
ABA Proposal, supra note 216, at 1412.

23 I.R.C. §§ 6501, 6511.
21 28 U.S.C. § 2462.
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more time that passes between the original transfers and the
contribution action, the greater the possibility that the Windfall
Transferees have consumed or dissipated the property they
received. If the Burdened Transferee is to receive more than
theoretical solace, her contribution judgement must be collectible.
The Code prescribes some limitations periods of less than one
year.232 A limitations period of one year beginning with the date
the Burdened Transferee makes payment to the Service would
suffice.233

B. Complementary Rules

The effectiveness of the new contribution right could be
maximized by correlative procedures. TBOR2 took this approach
with respect to the section 6672 contribution right. One of the
TBOR2 complements, the pre-assessment notice requirement
created by TBOR2 section 901, is unnecessary in our context.
Transferee liabilities are "assessed, paid, and collected in the same
manner and subject to the same provisions and limitations as in
the case of the taxes with respect to which the liabilities were
incurred."234 Typically, income, gift, and estate tax deficiencies
and excise penalty taxes cannot be assessed until the Service
issues a notice of deficiency and judicial review options have been
run their course.235 Thus, notice requirements already are
operative in the transferee liability context.

Four other complements would be helpful, though. First, a
nationwide service of process rule should be adopted for transferee

" See, e.g., I.R.C. §§ 6532(c) (nine-month period for wrongful levy suits by persons other

than the taxpayer), 7429(a)(2), (b)(1) (taxpayer challenging jeopardy or termination
assessment must file request for administrative review within thirty days of being notified
of the assessment and must bring suit within ninety days after actual or constructive
conclusion of administrative review).

The American Bar Association proposed a one-year limitations period with respect to
§ 6672 contribution actions. See ABA Proposal, supra note 216, at 1413, § 1(c)(2). The
Association of the Bar of the City of New York suggested a two-year statute of limitations.
See Committee on Personal Income-Taxation, supra note 17, at 312.

I.R.C. § 6901(a).
2' See I.R.C. §§ 6212(a), 6213(a). This enumeration substantially overlaps with the types

of taxes covered by § 6901. See I.R.C. § 6901(a).
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liability contribution actions. We saw that whatever contribution
rights may exist now can be cumbersome when transferees are
located in widely separated states.236 There is precedent for
nationwide service of process,237 and its application to the
transferee contribution context would be salutary.

Second, transferees sometimes enter into agreements among
themselves as to how any ensuing liabilities will be apportioned.238

Such consensual arrangements should be encouraged, and a
Burdened Transferee should be held to his bargain. Thus, an
inconsistent agreement should be a defense against proportional
contribution rights otherwise available under the statute.

Third, the thrust of TBOR2 section 902 should be embraced.
The confidentiality rules of the Code usually preclude the release
by the Service of tax return information,239 which includes a
taxpayer's identity, amounts paid, and many other types of
information.240 Section 902 of TBOR2 modified these rules,
permitting the Service to respond to a responsible person's request
for information as to. who the other responsible persons are and
what collection has been effected against them.241  The
confidentiality rules should similarly be modified to permit
Burdened Transferees to obtain from the Service identity and
collection information as to Windfall Transferees. This change
would permit a Burdened Transferee to decide faster and more
accurately whether she should bring a contribution action and, if
so, against whom and for how much. It also would reduce the need
for formal judicial discovery after the contribution suit is filed.
Thus, this change would contribute to efficiency as well as
fairness.242

See supra notes 208-15 and accompanying text.

=7 See 28 U.S.C. § 2361 (interpleader suits).

' See, e.g., Southern Arizona Bank & Trust Co. v. United States, 386 F.2d 1002, 1004
(Ct. Cl. 1967).

I.R.C. § 6103(a).
- I.R.C. § 6103(b)(2).
-' See supra note 219 and accompanying text.

242 In spirit, this rule would be compatible with another provision already part of the
Code. See I.R.C. § 6902(b) (giving the transferee special discovery rights as to the "books,
papers, documents, correspondence and other evidence of the taxpayer or a preceding
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Fourth, many transferees have no legal counsel or are
represented by lawyers who do not specialize in tax. Such persons
may be unaware of whatever state contribution rights exist now243

and could be similarly unaware of the new federal statutory
contribution right. Congress could alleviate this problem by
directing the Service to inform persons against whom it makes
transferee liability assessments of the existence of the separate
contribution remedy and the opportunity to request from the
Service information as to other transferees of the transferor. This
would impose some administrative burden on the Service, but that
price would not be excessive compared to the gain in fairness of the
tax system. Indeed, this would only be an extension of a well
precedented approach. Congress has written many such
"notification of rights" provisions into taxpayer rights legislation.24

VI. CONCLUSION

Joint-and-several liability is an important device to secure
collection of taxes legitimately owed to the federal government.
However, it can, and often does, lead to unfairness when the
Service collects disproportionately from one of several liable
persons.

Congress, as part of the current taxpayer rights movement, has
addressed this problem in recent years as to two of the three major
areas of joint-and-several liability: section 6672 and joint spousal

transferee" to enable the transferee to determine and litigate whether the transferor was
liable for additional taxes).

2" It is likely that more transferee contribution cases would be brought - though not
necessarily won - in state court but for such lack of knowledge. Cf Levine & Driscoll,
supra note 46, at 36 (citing lack of adequate advice as one reason why responsible persons
fail to protect themselves via indemnification agreements against § 6672 liability).

2" See, e.g., TBOR § 6227 (disclosure of rights of taxpayers); TBOR2 § 403 (disclosure of
collection activities); TBOR3 §§ 1102(b) (codified at I.R.C. § 6212(a)) (notification of right
to contact Taxpayer Advocate's Office), 3401(a) (codified at I.R.C. § 6320(a)(3)) (explanation
of rights upon filing of tax lien), 3401(b) (codified at 6330(a)(3)) (explanation of rights before
levy), 3463(b) (codified at I.R.C. § 6213(a)) (statement in deficiency notice of last date for
filing of Tax Court petition), 3501(b) (explanation of right to spousal relief under I.R.C. §
6015), 3502 (explanation of taxpayer's rights in interviews with Service), 3504 (explanation
of administrative appeal and collection process).
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liability. This aspect of the taxpayer rights agenda will remain
incomplete, however, until the third area, transferee liability, is
addressed as well.

The best solution to unfairness as to disproportionate collection
of transferee liabilities would be establishing a federal statutory
right of contribution. This article has offered suggestions as to
how that right should be structured. Adoption of this approach
would create symmetrical treatment of section 6672 liabilities and
transferee liabilities and would alleviate the unfairness that still
occurs in the latter context.


