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THE DOCTRINE OF

The doctrine of judicial estoppel
is not on some lawyers' radar screens.
That's regretrable.  Nor anricipating
application of the rule, a person may
miake a claim thar can hurt him or her
in the long run. Cr, unaware of the
rile, a parry may fail to assert a
putentially successfui defense. O,
having only n very general awareness
of the rule, an atcorney may miss
subtleries or forum variarions that are
the difference hotween winning and
losing.

This article has three parts. Part |
desceribes the doctrine of judicial
estuppel, emphasizing its purposes.
Part Il explores twa recent judicial
estoppel decisions of the United Siates
Supreme Courts Cleveland v, Policy
Management Systems Corp.l il New
[Tampshire v. Maine2 Finally, Past 111
surveys the great variations that have
existed in  formulatlons of the
docrrine.

THE NATURE AND ORIGIN
OF THE DOCTRINE

Law and equity have developed
numerous doctrines of preclusion.
Some are familiar and frequently
invoked, such as equitable estoppel,’
collateral estoppel, res judicata, and
the concept of judicial admissions
(under which a statement by a party or
counsel is treared as conclusively
estublishing a matter, obviating the
need for proof).d Others are somewhat
less well known, for example the
doctrine of election,’ various rules of
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waiver, the duty of consistency (in
)’ and — our subject — judicial
estoppel.

Broadly put, the doctrine of
judicial estoppel prevents a person
from asserting claims, defenses, or
positions that ate inconsistent with
claims, defenses, or positions, which
that person asserted In a prior
proceeding. The doctrine can be used
either offensively or defensively.

It is widely agreed that the
doctrine was first applied in 1857 by
the Supreme Court of Tennessee in
Hamilton . Zimmernman® In that cose,
Hamilton asserred that he was
Zimmerman's parter in a store while
Zimmerman claimed that Hamilton
wias only a cleck in the store,
Pleadings were introduced from an
earlivr court case in which Hamilton
stinted thar allegations deseribing him
as a clerk in the store were "substan-
tially true.” The Tennessee Supreme
Court held that such statemenes in the
eatller case estopped Hamilton from
waintaining in the sccond case that he
was @ partner.

The rationales advanced for the
various doctrines of preclusion wdvert
sometimes to protection of the judicial
process and other times to achieving
fairness between the parties. The ficst
of these traditionully has prepondes-
ated in juscification of judicial
estoppel. The Hemilton v. Zimmerman
court premised the rule of preclusion
on the need to protect the sanctity of
the oath administered to witnesses and




o safepuard the judicial system from abuse and loss of public
esteem.? Later decisions have spoken of preservation of judicinl
ntegrity and avolding "unseemliness,"™ of rejecting an "alfrout
to Judicial dignity,"* and of svoiding repeticious licigation and
protecting "justiffable reliance on opposing parties’ positions in
lidigation."!?

Lowever, the doetrine has been criticlzad as well, for
instance on grounds 1hat it cm
produce harsh and unjust outeomes
amndd that it violates the nearly
universally accepted practice of

“Broudly

allowing  inconsistent  and
alrernative pleadings.’?  Thus,
some  jurisdictions  have  not

recognized the docerine ue all or
have imposed clements limiting
the doctrine's punch.1

Most  directly relevant 1o
Nevadda atrorneys, both the Ninth '
Clircuit!* and the Nevada Supreme
Courtlt accept the doctrine of
judicial estappel.  However, it is
fair 1o sy thar neather court has yet
tearved in stone” the precise
contours of the doctrine os they
will app]y 47

Judicial estoppel has been

applies] seross a wide spectum of AT
cases snd  conrroversies, both :

federal and stute. [t bas appeared in Proced 1 i
property, tort, contracy, and :

commercial and business law cases,
among uthers. Although much
more frequent in civil cases,'®
Judichal estoppel has been invoked
in criminal cises 100.% An area in
which the docirine is heing applied
with increasing  regularicy s
bankruptey  crossovers, For
example, debrors whose schedules omit pending or potential
causes of action often (ind thar the omitced causes of action later
are dismissed by the non-bankruptey forum courts on judicial
estoppel grounds.®

RECENT SUPREME COURT DECISIONS

Over a hundred years ago (but stll nearly 40 yewrs alter
Hamilton v. Zimmernan), rhe Unlted States Supreme Court in
Davis v. Wakelee udvanced a somewhae different formulation of
judicial estoppel thun thar given by the Tennessee Supreme
Court. The Dasis Court statesl: "where o party assumes a certain
position in a legal proceeding, and sueceeds in maintaining that
position, he may not thereafter, : imply because his incerests have
changed, assume a contrary position."

However, further explortion of juslicial estoppel by the High
Court was delnyed for generaticns after Davis. The drought ended
in 1999 and 2001 when the Court handed down, respectively, the

put, the
doctrine of judicial
t_u;lnm'z\c'l prevents a
persein [rom o
claims, defenses, or
positions that are
inconsistent with claims,
delenses, or POSLLTONY,
which that per
ic.,"a...! Yy 0 Prior
CThe doctrine
il I‘u._' ll._‘-w'L'l._I L."i["l{."l"

olfensivel

Cleveland and the New Fampshire decisions.

A, Cleveland v, Policy Management Systems Crnf.

Clevelmd involved a frequent judicial estoppel battlegronnd.
Alter suffering a stiroke and losing her job, Carolyn Cleveland
applied for and obtained Social Sccurity Disability Insurance
(SSDI) henefirs, claiming that she couldn't work because of her
disability. A week before her 8511
award, Clevelnnd filed suit sgains
her former emplover, contending
thar her firing was because of her
disability in  violation of the
Americans with Disabilities Aut
{ADA),

The district court granted
summary judgment to Cleveland's
ex-employer. It reasoned  thin
Cleveland's elaim that she was
rotally disabled for SSDI purposes

wus inconsistent with her proving a
- necessary clemant of her ADA
- claimi: that she could "perfirm the
essenrinl funetions” of her job (at
. least with reasonable accommoda-
tion).# ‘The Fifth Carcuit affirmed,
- holding that "rhe application for or
the  receipr of  social  security
- disability benefits creates a rebural
¢ presumption thar the claimant or
" recipient  of such  benefics s
| judicially estoppel from asserring
. that he is a "qualified individual with
a disabilivy, "2

A unanimnes Supreme Court
reversed the decision. Closely

Serting

(O

T —.—.

| clensive [ v, : reading the statutes, the Court found

¢ thar claims for SSD1 bencfits and
: ADA damages "do not inherently
I conflict to the point where courts
should spply # special negative presumption like the one applicd
by the Court of Appeals."’s Accordingly, the Court vacated the
summary jucdgment and remanded the case.

While rejecting the presumption, the Cowt did hold thar
inconsistency is legally significant. In effect, but not in name, the
Court endorsed @ version of judicial estoppel. [t held: "When
fagesd with  plaintiff's sworn statement asserting "total disability'
or the like, the court should require an explanation of any
apparent inconsistency with the necessary elements of an ADA
claim."# In other wonds, "an ADA plainiff cannot simply ignore
the apparent contradiction that arises out of the earlier SSDI
total disability claim.  Rather, she must proffer a sufficient
cxplanation."?s

B. New [ampshire v. Maine
Post-Cleveland decisions have seen Cleveland as escablishing

continted on page 10

Decmaen 2l % NHVADA LAWYER O



The Doctrine of Judicial Estoppel

contined Jrom payge 9

a new methodology for judicial estoppel in
the SSDI-ADA and related contexis, but
nar as displacing more tradicional judicial
cstoppel analysis in other areas.s? That
reading sccms reasonnble in light of the
Supreme Court's 2001 decision in New
Hampshire v. Maine.

That case involved a border dispute
between two stares. In a 197 dispute
between the two states over lobster fishing
rights, the two states developed a consent
decree as to their lateral marine boundary.
The Supreme Court accepted  that
sprevment and entered judgment based on
ir. Then, in 2000, one of the stares (New
Hampshire) brought an original action
araingl the other as ta their inland river
boundary. New Hampshire's positlon in
the 2000 case was inconsistent with the
position it accepted in the 1977 consent
decree. On that hasis, the other stare
(Maine) filed s motion o dismiss.

A urmmimous Supreme Courr granted
Maine's mation an the grouned of judicial
estoppel.  In contrast ro rthe special
estoppel rule it crfted in Cleveland, the
Court in New Hampshire fmmed dhe rule
in tradivional terms. 1t identified three
factors: (1) whether the party's lter
position was "clearly inconsistent™ with its
prior position, (2) whether the parry
succeeded in persiading a coun 1o aceepr
its cardier position, and (3) whether the
purcy would derdve an unfuir advaniage
from the incousistency if not estopped,®

The Court made three other
significant points. First, judiclal estoppel is
an equitable approach which a court
invokes at its discretion?? Second, in

enumeniting the above three factors, "we
do not estublish inflexible prereguisites or
an exhaustive fucmula for determining the
applicability  of  judicial  estappel.
Additional considerations may inform the
doctrine’s application in specific facrual
contexts."? Third, judiciul cstoppel is less
likely to be applied against a governmental
party than a private litigant, cspecially
when "estoppel would compromise «
governmental interest in enforcing the
law." "

VARIATIONS IN APPLYING
THE DOCTRINE

The hallmack of judicial estoppel is
fluidity. Different courts disagree on its
elements; the same court often invokes
differing formulutions in different cascs.
And, in many jurisdictions, guidance as to
key parameters is scant. Commentators
often have remarked on this with exasper-
ation,* but fluidity is perhaps incvitable
given the doctrine's underlying equitable
purposes.

One major division is whether the
docirine can be applicd when the first
claim was unsucecessful,® bur many other
points of uncertainty or disagreement exist
as well. They include:

(1) whether the two claims must have
heen made in the same proceeding (or at
least in related proceedings),

{2Y whether the clatms must have been
made before the same rribunal,

(3) whether cluims before administmrive
agencies (as well ax couns)
trigger the ductring,

(4) whether the parties in the
wwo proceedings must be the
same (o! at least in privity),

{3) whether the inconsistency
must result from an intentional

effort o mislend (as opposed w

inadvertence or mistake),

(6) whether the doctrine
operntes only as to assertions of
fact or extends to legnl
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conclusions as well, and

{7) which formularion, among the
conflicting versions held by different
courts, should be applied in diversity or
choice-of law sitnarinns,

The Nevada courts have spoken to
anly some of these matters.?* Mareover, it
woukl be wrong 10 think that unanimity,
or even strong consensus, prevails in
Nevade ts 1o important parameters. A
recent Nevada Supreme Conrt case shows
this* By 4 10 3, rthe Court held thar a
former spouse was jucicially estopped trom
attacking # divorce decree (on the ground
that the trial court had lacked jurisdic-
tion) i lighs of rhe face shie had previonsly
agreed that cenain "faens® were e,
which (had they been tre) would have
given that court jurisdiction.® Once Justice
Jisagreed, appearing o sy that judicial
estoppel can involve only substimitive
issues within an otherwise nraper case, not
jurisdicrional issues.)? ‘Two ather Justlces
dissented based on their perception of the
cquities, emphasizing "inadvertence or
mistake” as opposed to knowing misrcpre-
sencarion. s

In  short, judicial estoppel s
recognized in Nevada and potentially
applics across many catepories of cascs.
Huwever, there remains considerable
scope for creative advocacy in shaping the
contours of the doctrine and its
application to particular controversies, n.

The author is the E.L.. Wiegand Professor at
the William 8. Boyd Schou! of Law,
Eniversicy of Nesada, Las Vegas. A 1981
graduate of New Yark University School of
Latw, he was in private practice as a Senioy
Attomey with the IRS Chief Counsel's
Office, und as a Special Assistane United
States Atorney. The author invites
comments and guestions at

steve. johnson@cemail nevada. edu
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