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COMMENTARY / LETTERS TO THE EDITOR

This exception did not apply in Intermountain.
The IRS did not assert the exception. Nor could it
have credibly done. Whether the six-year limita-
tions period applies to basis overstatements is a
controversy that has been around for decades, and
nothing material has changed recently (except that
the IRS lost several high-profile cases on the issue in
2009). The views of Treasury and the IRS on the
issue have long been well known. The conditions
predicate to the “good cause” exception did not
exist in Intermountain.

In contrast, the exception would apply in cases in
which taxpayers genuinely need quick answers as
to a new statute that contains significant ambigu-
ities. The APA allows for this needed flexibility, and
nothing in the Judge Halpern/Judge Holmes con-
currence threatens that flexibility.

Third, the APA does not imperil pro-taxpayer
rules. Assume that Treasury issues a legislative
regulation without notice-and-comment in a situa-
tion not qualifying for the “good cause” exception.
If that regulation creates a pro-taxpayer rule, tax-
payers aren’t going to challenge it. Thus, as a
practical matter, failure to follow the notice-and-
comment requirement has consequences when a
regulation creates anti-taxpayer rules but not when
it creates pro-taxpayer rules.

Treasury and the IRS are subject to the APA. See
5 U.S.C. section 551(1). Yet, for decades, Treasury
has not consistently treated the APA notice-and-
comment requirements with the seriousness they
deserve. Let no one be confused. That inattention or
disregard was for the convenience of the govern-
ment, not for the convenience or welfare of tax-
payers. Requiring the Treasury to honor the APA
more consistently would not imperil the legitimate
interest of taxpayers to receive prompt and mean-
ingful guidance.
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