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Revenue Laws

continued from page 15

Court handed down its decision in
United Dominion Industries, Inc. v. United
States.8 The case involved interpreting a
portion of the consolidated return
regulations. The Court applied various
statutory construction principles.?
Particularly interesting were Justice
Thomas' concurrence and Justice
Stevens' dissent. Justice Thomas wrote:
"In cases such as this one, in which the
complex statutory and regulatory scheme
lends itself to any number of
interpretations, we should be inclined to
rely on the traditional canon that
construes revenue-raising laws against
their drafter [the Government]."10

One would have expected Justice
Stevens' dissent to rejoin that that
"traditional canon" was long dead.
Indeed, the most recent of the four cases
(one of them a state case) cited by
Justice Thomas was decided in 1927.
However, Justice Stevens did not.
Indeed, he agreed that "Justice Thomas
accurately points to a tradition of cases
construing 'revenue-raising laws' against
their drafter,"!! and he identified the
pro-Government presumptions not as
the controlling current rules but only as
a "countervailing tradition,” and one
that Justice Stevens appeared to limit to
deduction and exclusion cases.!?

1V. Evaluation

Together the Thomas and Stevens's
opinions in United Dominion raise the
possibility of return of the old pro-
taxpayer constructional preference.
There are two aspects of the question:
(1) whether it will return and (2)
whether it should.

Prediction - My suspicion is that the
possibility held out by the Court's June
4, 2001 decision will be another casualty
of the events of and after Sept. 11, 2001.
As explained earlier, doctrines often are
not independent, isolated phenomena
but are concretizations of moving
political and ideological moods. The
"limit government" movement that
gained many victories in the past 20
years has been put on hold by the
climate induced by terrorist attack on
the United States and our worldwide

response to it. If this climate causes
another pendulum swing, the United
Dominion suggestion is likely to be
stillborn.

Desirability - Even if my prediction
is right, it is the nature of the pendulum
eventually to swing back. When, years
or decades from now, the national mood
turns again, would the Republic be
better or worse off were the old rule
restored?

My own view is "better off,"
especially if the rule were properly
limited. Three points:

1. A relative of the old tax rule is the
principle, still widely applied in
contract actions, that an ambiguous
instrument will be interpreted
adversely to the party that drafted
it.13 That principle is designed to
encourage patties to draft carefully
and to punish those who don't. Of
course, the Government drafts the
tax statutes, and there are plenty of
ambiguous ones.!4 | doubt that
resurrecting the old presumption
would lead to better drafting, but
the state of tax legislative drafting is
so low that, for me, punishment
would be condign.

2. If, as I believe, the old rule
should be restored, a key question is
whether it should be a weak or a
strong presumption. A weak
presumption would operate only as a
tiebreaker, i.e., only when the
taxpayer's and Government's
arguments are in equipoise.
However, absolute equipoise is so
rare that a weak presumption would
be little more than symbolic. On
the other hand, a strong
presumption could be abused, were
it interpreted to apply whenever the
taxpayer raised any colorable
argument. Thus, I recommend a
middle course: the presumption
would apply only when real and
genuine doubt existed as to the
statute's meaning.

3. Another question is whether
the presumption should operate for
all taxpayers. 1 think not. A major

current problem in tax
administration is corporate tax
shelters. It would be ill to give aid
and comfort to those pernicious
arrangements. Well-heeled
individuals and entities can pay for
sophisticated tax advice. | would
confine the presumption to other
taxpayers. The eligibility rules for
attorneys' fee shifting under LR.C. §
7430 and for burden-of-proof
reversal under LR.C. § 7491 could
be adopted as the line of
demarcation as to the pro-taxpayer
construction preference. N.

The author is a Professor of Law, William
S. Boyd School of Law, University of
Nevada, Las Vegas.
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