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interpretation matters

Obamacare and the ‘What Is a Tax?’

Question — Part I

by Steve R. Johnson

One of the hardiest pe-
rennials in the garden of
state and local tax issues
is the question whether
particular revenue meas-
ures should be classified
as taxes or some other
type of exaction. The issue
has been dispositive in
numerous state and local
tax cases and, befitting
that significance, has
been the topic of many re-
ports in this journal.!

Given the frequency of the decisions and commen-
tary, authorities cited on the issue constantly evolve.
State courts, omnivorous in their search for prece-
dents and rationales, often cite federal cases.? Rec-
ognizing this, a recent article in State Tax Notes
examined decisions of the U.S. Supreme Court as to
distinctions between taxes and user fees.?

This installment and the next installment of this
column are in a similar vein. They explore a poten-
tially new source of guidance developing in the
federal courts regarding the question “what is a

'See, e.p., H. William Batt, “User Fees: The Nontax Rev-
enue Alternative,” State Tax Notes, Apr. 5, 1993, p. 787, or 93
STN 64-12; Jennifer Carr and Cara Griffith, “Virginia's Civil
Remedial Fees — An Unconstitutional Traffic Ticket?” State
Tax Notes, Aug. 13, 2007, p. 445, Doc 2007-18256, or 2007
STT 157-26; Alicia Hansen, “State-Run Lotteries as a Form of
Taxation,” State Tax Notes, Nov. 28, 2005, p. 767, Doc 2005-
22159, or 2005 STT 227-2; Eugene W. Harper Jr., “Funding
Surface Transportation Infrastructure,” State Tax Notes, Dec.
22, 2008, p. 787, Doc 2008-24053, or 2008 ST'T' 247-1; William
Hays Weissman, “California’s Fee Problem,” State Tax Notes,
July 14, 2008, p. 117, Doc 2008-14589, or 2008 STT 136-3.

“Many previous installments of this column have docu-
mented the frequent resort of state courts to federal prece-
dents. E.g., Steve R. Johnson, “Chevron Deference to State
Tax Agencies,” State Tax Notes, Jan. 24, 2011, p. 285, Doc
2010-27202, or 2011 STT 15-2.

4Jasper L. Cummings, Jr., “User Fees Versus Taxes,” State
Tax Notes, Oct. 31, 2011, p. 321, Doc 2011-21513, or 2011 STT
120-3.

tax?” The new source of guidance involves the Pa-
tient Protection and Affordable Care Act of 2010
(ACA), so-called Obamacare.* The individual man-
date portion of the ACA requires that every appli-
cable individual (with stated exceptions) obtain a
minimum of medical insurance. Any “taxpayer” who
doesn’t obtain that coverage must make a “shared
responsibility payment” to the federal government.5

The payment amount is computed by using the
smaller of a percent of the individual’s income or the
national average premium for the lowest-level insur-
ance plan providing minimum essential coverage.
The shared responsibility payment is labeled a “pen-
alty,” not a tax, but it is lodged within the Internal
Revenue Code.¢

The constitutionality of the individual mandate
has been addressed in numerous federal lower court
decisions, and the cases are in conflict. The U.S.
Supreme Court will consider the matter this term.”
Whether the shared responsibility payment consti-
tutes a tax or something else is central to the
litigation. The answers the federal courts give to this
question could influence future state and local tax
cases. Indeed, similar questions have been asked as
to financing mechanisms for state medical care
proposals.8

This installment of the column and the next
installment consider this new source of guidance

'Pub. L. No. 111-148, 124 Stat. 119 (2010).

%Id. at section 1501, codified at 26 U.S.C. section 5000A.
For a description of the individual mandate, see Jeffery H.
Kahn, “The Operation of the Individual Mandate,” Tax Notes,
Aug. 1, 2011, p. 521; see also Steve R. Johnson, “The Anti-
Injunction Act and the Individual Mandate,” Tax Notes, Dec.
12, 2011.

26 U.S.C. section 5000A(b)-(c).

"Florida ex rel. Atty. Gen. v. U.S. Dept. of Health & Human
Services, 648 F.3d 1235 (11th Cir. 2011), cert. granted, Nos.
11-393, 11-398, and 11-400, 80 U.S.L.W. 3198 & 3199 (Nov. 14,
2011).

“See Kathleen K. Wright, “Is the California Governor’s
Healthcare Plan Funded by a Fee or Tax?" State Tax Notes,
Jan. 29, 2007, p. 261, Doc 2007-1658, or 2007 STT 20-4.
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