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interpretation matters

Obamacare and the ‘What Is a Tax?’

Question — Part 11

by Steve R. Johnson

We are engaged in a
two-part exploration. The
previous installment of
our column reviewed the
perennial question of
whether a given state or
local exaction should be
classified as a tax or
something else. It re-
hearsed the contexts in
which the issue has
arisen in state and local
tax controversies, the
practical stakes involved
in those controversies, and the criteria courts have
developed to distinguish between taxes and other
types of governmental levies.!

The previous installment also said that a new
source of guidance as to the “what constitutes a tax?”
question is developing: litigation over the individual
mandate and shared responsibility payment (SRP)
portions of the Patient Protection and Affordable
Care Act of 2010 (PPACA), so-called Obamacare.?
The current installment of our column details how
the PPACA litigation sheds light on what constitutes
a tax.

The first part of this installment lays the founda-
tion by developing how the tax classification issue
arises under challenges to the PPACA. The second
part sketches prominent arguments that have been
advanced in the PPACA litigation to date regarding
whether the SRP constitutes a tax. The third part
describes the principal effects that the PPACA argu-
ments may have on future state and local litigation
on the “what is a tax?” question.

'Steve R. Johnson, “Obamacare and the ‘What Is a Tax?
Issue - Part 1,” State Tax Notes, Jan. 9, 2012, p. 155, Doc
2011-24888, or 2012 STT 5-2.

?PL. No. 111-148, 124 Stat. 119 (2010).

Classification Issue in PPACA Litigation

With some exceptions, the PPACA’s individual
mandate provision requires all individuals to obtain
“minimum essential [medical insurance] coverage”
for each month.3 Those failing to do so must include
the SRP as part of their federal income tax payment
for the year.?

The individual mandate and the SRP are highly
controversial, both politically and legally. Dozens of
cases have been brought challenging the validity of
the provisions. Many of those suits have been dis-
missed on procedural grounds, such as lack of stand-
ing or ripeness. The cases that have reached deci-
sion on the merits have produced a welter of
majority, concurring, and dissenting opinions, with
the judges seriously split on the merits. The U.S.
Supreme Court has granted review, with oral argu-
ment to be heard on March 26, 2012.5

Of the numerous arguments considered in the
PPACA cases, two are of principal significance to our
topic: (1) that the Anti-Injunction Act (the AIA)® and
the Declaratory Judgment Act (the DJA)? bar pre-
enforcement review of constitutional challenges to
the PPACA provisions and (2) that enactment of the
PPACA was within the authority of Congress under
the taxing and spending clause of the U.S. Consti-
tution.®

With exceptions not relevant here, the AIA pro-
vides that “no suit for the purpose of restraining the

IPPACA section 1501, codified at section 5000A.

1Section 5000A(b).

5State of Florida v. Dept. of Health & Human Serv., 648
F.3d 1235 (11th Cir. 2011), cert. granted, 132 S. Ct. 603 and
604 (Nov. 14, 2011). For the decision, see Doc 2011-17561 or
2011 STT 158-2.

5Section 7421.

798 U.S.C. section 2201.

#U.S. Const. Art. I, section 8, cl. 1.
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assessment or collection of any tax shall be main-

t‘ainedmanycourtbyanyperson””lstheSRPatax |

for AIApurposes" If the Supreme Court holds that it
is, review of the constitutional challenges could not
precede assessment of SRPs after filing of returns.
Realistically, that could delay review on the merits
until 2020 or later o

If the Supreme Court holds that
the SRP is a tax, review of the
constitutional challenges could not
precede assessment of SRPs after
filing of returns. That could delay
review on the merlts until 2020.

Original]y, the federal govemment was, and even
under current jurisprudence it may still be, a crea-
ture of limited authority. The taxing and apendmg

clause has been suggested as one candidate for an
enumerated power by which Congress had authority
to enact the PPACA. If the SRP constitutes a tax for
taxing and gpending purposes, the individual man-
date should be upheld in litigation, whether (de-
pending on the AIA) constitutional review occurs
before or after attempts to enforce the SRP. The AIA
issue and the taxing and spending issue are inde-
pendept It is settled that a measure’s classification
as a tax or nontax for constitutional purposes does
not eontrol for etatutmy purposes and vice versa.!!

" Only one court has held that the AIA bars pre-
enforcement reyiew of the mdn(ldual mandate and
SRP provisions.1? However, a number of other
judges (in dissent),!8 amici (in briefs),’4 and com-

9Section 7421(a). In cases in which the AIA prohibits
injunctive relief, the DJA prohibits declaratory relief. Most
courts hold the two statutes to be coextensive. See, e.g., Cohen
v. United States, 650 F.3d 717, 727-31 (D.C. Cir. 2011) (en
banc).

10See Steve R. Johnson, “The Anti-Injunction Act and the
Individual Mandate,” Tax Notes, Dec. 12, 2011, p. 1395 at
1401.

HFor example, the Supreme Court held that an exaction
under a child labor statute was a tax under the predecessor of
the ATA. Bailey v. George, 259 U.S. 16 (1922). In a companion
case, however, the Court held that the same measure was not
a tax for constitutional purposes. Bailey v. Drexel Furmture
001259 U.S. 20 (1922).

2Liberty Univ. v. Geithner, __ F.3d __, 2011 WL 396215
(4th Cir. 2011) (Liberty Univ. I) vacating & remanding 763 F.
Su;‘)£ﬂ2ld 611 (W.D. Va. 2010) (Liberty Univ. II).

e lengthiest and most nearly persuasive explication of
the view that the AIA bars pre-enforcement review is Judge
Brett Kavanaugh's dissent in Seven-Sky v. Holder, 661 F.8d 1,
21 (D.C. Cir. 2011).

14Brief for Amici Curiae Tax Law Professors Supporting
Vacatur (Anti-Injunction Act), HHS v. State of Florida, No.
11-398 (Sup. Ct. Jan. 13, 2012); Corrected Brief of Amici
Curiae Mortimer Caplin and Sheldon Cohen in Support of

(Footnote continued in next column.)

mentatorsls take the same view. Most courts take a

' contrary : position.!® The issue has sufficient sub-
" stance that the solicitor general recommended that
- the Supreme Court appoint an amicus to argue the

position that the AIA bars pre-enforcement review.
At the constitutional level, the main attention of
courts and commentators has been on whether the

"Constitution’s commerce clause granted Congress

authority to enact the individual mandate. Thus, the
taxing and spending issue has received less dtten-
tion than the AIA issue. Thus far, the view of the
courts has been that the SRP does not constitute a
tax covered by the taxing and spending clause.!”

Principal Arguments to Date
The judicial opinions, briefs, and commentary
noted above explore numerous precedentlal and
analytical points as to the tax versus nontax issue.
The points tend to overlap for both AIA and taxing
and spending purposes. The matters bearing most
directly on classification for state and local tax
purposes ‘are described below. Other matters, of
lesser pertinence to us, also appear in the PPACA
context but are omltted from the followmg dlscus
sion. "~ ¥
The’ pertment points cluster mto ﬁve categones
| o statutory text; e
~ ¢ _gtructure of the statute
» history of the legislation;
e legislative | piirpose; and '
" o deference. ‘
The pomts are addressed in many of the authori-
ties cited in footnotes 11 through 17 in Part L

Text

The language of sectlon 5000A descnbes thé SRP
as a “penalty,” not as a tax. From this, many courts
and commentators advance a “plain language of the

i

Appellees & Affirmance, Seven-Sky, supra note 13, 2011 WL
2847595 (D.C. Cir. 2011). Caplin and Cohen are former IRS
commissioners.

15E. g., Kevin C. Walsh, “The Anti-Injunction Act, Congres-
sional Inactivity, and Pre-Enforcement Challenges to Section
5000A of the Tax Code,” ___ U. Richmond L. Rev. ___ (forth-
coming 2012). But see Michael C. Dorf and Neil S. Siegel,
“Early-Bird Special’ Indeed!: Why the Tax Anti-Injunction
Act Permits the Present Challenges to the Minimum Cover-
age Provision, 121 Yale L.J. Onlme 389 (2012).

g g. Thomas More Law Center v. Obama, 651 F. 3d 529
(6th Cu' 2011) (Thomas More II), affg 720 F. Supp. 2d 882
(E.D. Mich. 2010) (Thomas More I); U.S. Citizens Ass'n v.
Sibelius, 754 F. Supp. 2d 903 (N.D. Ohio 2011); Virginia v.
Sebelius, 729 F. Supp. 2d 768 (E.D. Va. 2010) (Virginia D),
rev'd on other grounds, 658 F.3d 263 (4th Cir. 2011) (Virginia
ID.

Y’E.g., State of Florida v. HHS, 648 F. 3d 1235 (11th Cir.
2011) (State of Florida ID), affg in part & revg in part T16 F.
Supp. 2d 1120 (N.D. Fla. 2010) (State of Florida I); Thomas
More II, supra note 16, 651 F.3d at 550-554 (Sutton, J.,
concurring for majority of the court).
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statute” argument.!8 That derives additional force,
in those authorities’ eyes, from the fact that in other
contexts (such as PPACA sections 1405, 9001, and
9015), the PPACA uses the word “tax,” suggesting
that the legislature knew to say “tax” when it meant
“ax.”

Further, the PPACA is accompanied by legislative
findings. Those findings assert that the commerce
clause, not the taxing and spending clause, is the
constitutional basis for enactment of the PPACA.1?

Structure

Congress chose to lodge the SRP in the code. An
aggressive readmg is that anything in a federal (or
state) tax statute is a tax. Many courts have rejected
that reading, however, noting that the tax code
contains many provisions that are not taxes.20

Both sides in the AIA debate offer arguments
based on the code parts in which the SRP is lodged
and to which cross-references are made.?! Place-
ment arguments may be undercut by the principle
(sometimes honored, sometimes flouted) that loca-
tion within a statute is not controlling 22

The PPACA declares that the SRP generally
“shall be assessed and collected in the same manner
as an assessable penalty under subchapter B of
Chapter 68" of the code. 23 A provision within chap-
ter 68 states that penalties are “assessed and col-
lected in the same manner as taxes,” and assessable
penalties are within the definition of tax for pur-
poses of IRS assessment authority.2* However, the
PPACA denied the IRS tools by which taxes are
typically enforced and their nonpayment is pun-
ished — tools such as tax liens, levies, and criminal
prosecution.?5
History

The description of the SRP changed. Early ver-
sions of what would become the PPACA called the

18For discussion of this principle of statutory interpreta-
tion, see Steve R. Johnson, “Use and Abuse of the Plain
Meaning Doctrine,” State Tax Notes, Sept. 22, 2008, p. 831,
Doc 2008-19121, or 2008 STT 185-3.

19See 42 U.S.C. section 18091(a)X1) and (2).

20R. g., section 527(j) (penalty for failure to make required
disclosure as to election); section 5761(c) (penalty for domestic
sale of tobacco labeled for export) and section 9707 (penalty on
mining operators failing to pay retirement medical benefit
premiums).

21The SRP was lodged under the Miscellaneous Excise

Taxes heading of the code. These arguments become elabo- -

rate. Their most recent explications appear in the majority
and dissenting opinions in Seven-Sky, supra note 13.

o inference, implication, or presumption of legislative
construction shall be drawn or made by reason of the location
or group of any particular section or portion of this title.”
Section 7806(b). .

23Gection 5000A(gX1).
243ections 6671(a) and 6201(a).
25Section 5000A(gX2).

SRP a tax, but the enacted version calls it a penalty.
Committee and staff reports have been enlisted on
both sides of the clash, but it cannot fairly be said
that, taken as a whole, they are decisive.28 That the
SRP provision originated in the Senate, not in the
House as is constitutionally mandated for taxes, has
been noted by some courts but is not a major
component of the analysis.

ose

A point of central significance to judges who view
the SRP as not a tax for either statutory or consti-
tutional purposes is the perception that the goal of
the SRP is to influence behavior, not to raise rev-
enue. Litigation regarding the validity of the indi-
vidual mandate and the SRP need not interfere with
the operations of the IRS, especially given that the
SRP would not be collected before 2015.

Deference

The Department of Justice originally maintained
that the AIA bars pre-enforcement review of the
individual mandate and. the SRP, but it has since
recanted that view.2” Some reason that the position
of the government should receive deference, particu-
larly because the AIA and DJA were enacted for the
government’s benefit. .

Effect on State-Local Litigation
Some of the “what is a tax?” analysis in the
PPACA litigation proceeds along lines familiar to
those who litigate this issue in state and local tax
cases. For mstance, some of the authorities fre-
quently cited in the state-local context also appear
often in the opmmns in PPACA cases.28
However, the biggest effect of the PPACA cases on
state-local litigation may be their potential to
modify two familiar principles. Those principles are
the relative unimportance of the labels attached to
particular enactments and the use of impact analy-
sis in distinguishing between taxes and penalties.

Labels
It had often been held in pre-PPACA “what is a
tax?” case law that classification turns on the levy’s

28See, e.g., Joint Comm. on Taxation, “Estimated Revenue
Effects of the Manager’s Amendment to the Revenue Provi-
sions Contained in the ‘Patient Protection and Affordable
Care Act,” as Passed by the Senate on December 24, 2009,” at
2 (JCX-10-10 Mar. 11, 2010).

YEg., Supplemental Brief of Appellees, Liberty Univ. II,
supra note 12, 2011 WL 2135095 at *2 (4th Cir. May 31, 2011);
see also Goudy-Bachman v. HHS, 764 F. Supp. 2d 684 (M.D.
Pa. 2011), further opinion, __ F. Supp. 2d _ _, 2011 WL
4072875 (M.D. Pa. 2011).

28Such as United States v. Reorganized CF & I Fabricators
of Utah, Inc., 518 U.S. 213 (1996), and United States v.
LaFranca, 282 U.S. 568 (1931). The appearance of these
decisions in state and local tax cases is noted by Johnson,
supra note 1, at 158, note 30.
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