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Interpretation Matters

with the knowledge of the existing stlatuteéﬁb{itk also
that it did not intend to enact a conflicting statute.”® -

Those assumptions hold in ‘many instances, of
course, particularly when legislative memories are
long or legislative staff is of high quality. However,
neither of those propositions is invariably correct.
The haste with which some legislation is enacted
may preclude fully researching prior enactments,
and legislatures sometimes punt difficult issues —
including reconciling enactments — to agencies and
the courts.

I1. Examples in State and Local Tax Cases

Harmonization questions sometimes arise re-
garding different provisions within the same stat-
ute. For example, a Mississippi case considered
whether a manufacturer qualified for a jobs tax
credit under a statute enacted to provide incentives
for businesses to locate in the state. The manufac-
turer relied on a portion of the statute that provided:
“Only those permanent businesses that increase
employment by twenty (20) or more in developed
areas are eligible for the credit.”® Over the years, the
manufacturer had increased employment to that
degree.

Nonetheless, the Mississippi Supreme Court re-
jected the claimed credit, saying that “focusing on
only this sentence [relied on by the manufacturer]
skews the true meaning of the statute.”*© Instead,
the court adverted the other provisions of the stat-
ute, from which, “reading the statute as a whole,”
the court concluded that eligibility for the credit
depended on increasing employment by 20 or more
within a single year, which the manufacturer had
not done. 1t

Other cases involve the mterrelatlon of dlfferent
statutes, as illustrated by two cases nearly a century
apart. A 1911 North Dakota case involved the re-
spective authority of cities on the one hand and
boards of county commissioners on the other regard-
ing property tax assessments. On'request by tax-
payers, the county board, acting as a board of review,
reduced assessments that had been made by the city.
Two statutes — North Dakota Revised Code sections
1553 and 2722 — were in apparent conflict. Section
1553, found in the code’s chapter on revenue and
taxation, on its face permitted county boards to
abate taxes erroneously assessed. Section 2722,

8Perille v. Ray-bestos-Manhattan-Europe, Inc., 196 Conn.
529, 541 (1985); see also State v. Snyder, 63 S.E. 385, 388-389
(W. Va. 1908), superseded by statute as stated in Peters v.
Rivers Edge Min., Inc., 680 S.E.2d 791, 807 (W. Va. 2009);
Lockshin v. Semsker 987 A.2d 18, 28-29 (Md. 2010)

"Miss. Code Ann. section 57-73-21(4).

OManufab, Inc. v. State Tax Comm 808 So 2d 947, 949
(Miss. 2002).

Y4,

* found in the code’s chapter relating to cities, prohib-

ited county boards from changing individual assess-
ments made by incorporated cities.

The North Dakota Supreme Court said: “In ac-
cordance with elementary law, . .. it is the duty of
this court to harmonize conflicting statutory provi-
sions as far as possible, so as to give effect to the
legislative intent.”'2 The court held that section
1553 operated freely in the case of county reassess-
ments in unincorporated areas but limited the sec-
tion’s application to exceptional situations as to
reassessments in incorporated cities — a holding
that preserved space for operation of both section
1553 and section 2722. The court noted that allow-
ing county boards always to overturn city assess-
ments would mean that “taxation would be a matter
of uncertainty.”*3 In contrast:

if, on the contrary, the Legislature has pro-
vided a complete system, and the provisions
referred to only furnish methods applicable to
exceptional cases, as where one or another of
the boards has failed to perform its function,
then our construction of these sections is in
harmony with such system, and the rights of
‘all concerned are subject to .protection as
nearly as may be in any such revenue system.4

Ninety-eight years later, an Alabama case in-
volved an action brought by a county tax assessor
seeking an injunction against a county to prevent
reduction of the assessor’s budget by diversion of
commlssmns on collected taxes. The assessor relied
on a statute (section 40-4-2 of the Alabama Code),
the plain language of which, the assessor argued,
stated the commissions that were due the assessor.
However, this would have created conflict with three
other provisions of the Alabama Code (sections 40-
6A-6, 40-4-3, and 1-3-6), which provided that sala-
ried assessors were to be paid no commissions.

The Alabama Supreme Court held that it was
required to harmonize the apparently conflicting
statutes “as much as practical.”?s That imperative, it
concluded, compelled it to hold “that the commission
schedule set forth in section 40-4-2 still has a field of
operation insofar as there may be counties whose
tax assessors are not paid on a salary basis; how-
ever, it has no application in those counties in which
tax assessors receive a salary.”'® Accordingly, the

12Czty of Minot v. Amundson 133 N.W. 551, 552 (N.D.
1911).

1814, at 553. L

14 Td. f

B Jefferson Cty v. Wemnb 2009 WL, 3415295, at *4 (Ala.
2009) (quoting Peebles v. Mooresvzlle Town Counczl 985 So. 2d
388, 394 n.5 (Ala. 2007)).

169009 WL at *4. '
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Interpretation Matters

court concluded that its “interpretation gives effect
to all the relevant statutes.”1?

The harmonization principle does not prevail in
all cases, of course. For example, a recent Vermont
case involved the state’s property transfer tax. The
dissent would have held for the revenue authority, in
part because the authority’s construction harmo-
nized a tax exemption statute and the state’s limited
liability company statutes.'®8 However, the majority
of the Vermont Supreme Court held for the taxpayer,
concluding that a bright line used by the revenue
department was inadequately grounded in the stat-
ute and its purposes.1®

Other times, courts say they are harmomzmg
statutes but may in fact be engaged in other enter-
prises. A recent Florida case involved a challenge to
the validity of a tax deed sale of property containing
a condominium’s swimming pool (though not the
condominium itself). The tax-sale buyers relied on
section 65.081 of the Florida statutes, which pro-
vided that tax deeds could be attacked only on the
ground that the tax had been paid. The condo-
minium association relied on section 718.107(3),
providing that common elements appurtenant to
condominium units may not be divided or parti-
tioned from the units.

The appellate court identified its responsibility as
“to read the Florida Statutes in pari materia and to
harmonize the statutes with each other whenever
possible.”20 It then held: “Reading section 718.107
and 65.081 together, we find no indication that
subsection 65.081(3) overcomes the ban on separate
sale of common elements contained in subsection
718.107.721 That is subordination of one statute to
another, not harmonization, and subordination with
precious little explanation at that.

L. Limitations on Harmonization

There are unsettled points regarding the harmo-
nization doctrine, and the courts of the various
states often describe the contours of the doctrine
differently. This section discusses two such areas of
difference. One concerns when the approach should
be applied, that is, which types of statutes implicate
the judicial responsibility to harmonize. The other

A

8polly’s Properties, LLC v. Department of Taxes, 2010 WL
2015273, para. 18 (Vt. May 21, 2010) (Johnson, J., dissent-
ing).

1914. at para. 7.

2%Village of Doral Place Ass’n, Inc. v. RU4 Real, Inc., 22 So.
3d 627, 631 (Fla. App. 2009).

211d To reinforce its holding, the court also invoked the
maxim “that statutes will not be construed so as to reach an
absurd result.,” Id. For discussion of this maxim, see Steve R.
Johnson, “The ‘Absurd Results’ Doctrine in State and Local
Tax Cases,” State Tax Notes, Oct. 19, 2009, p. 195, Doc
2009-21703, or 2009 STT 199-4,

concerns the degree to which a court may go in
rewriting statutes to harmonize them.

When the Doctrine Applies

In some states, a court’s obligation to harmonize
statutes applies even for statutes “enacted at differ-
ent times and containling] no reference one to the
other.” Moreover, it “is immaterial to the endeavor
that the statutes are found in different titles.”22

If the harmonization duty is held
inapplicable — or when
harmonization is impossible — the
court will resolve the conflict on
other grounds.

In other jurisdictions, the duty is less broad,
applying only if — or particularly if — the statutes
are in pari materia,?® they “relate to the same
subject matter,”?¢ they were enacted at the same
time,?5 or “the legislation itself recognizes that multi-
ple statutes may govern.”26 If the harmonization
duty is held inapplicable — or when harmonization
is impossible — the court will resolve the conflict on
other grounds, such as the precept that the more
specific statute will control over the more general
statute.?” :

What Judicial ‘Surgery’ the Doctrine
Authorizes

In cases of genuine conflict, harmonization typi-
cally can be effected only by doing some violence to
one or another of the statutes. How much? Is there
some point beyond which the courts may not go in
resculpting the statutes so that they fit together?

This matter has not been definitely resolved, and
the approaches of various states appear to conflict.

22Hounshell v. White, 199 P.3d 636, 640 (Ariz. 2008)
(citations omitted) (quoted by State v. Far West Water & Sewer
Inc 228 P.3d 909, 920 (Ariz. App. 2010)).

2E.g., Lexin v, Superwr Ct., 222 P.3d 214, 241 (Cal. 2010).
“Statutes are considered to be in pari materic when they
relate to the same person or thing, to the same class of
person[s or] things, or have the same purpose or object.”
Walker v. Superior Ct., 47 Cal. 3d 112, 124 n.4 (1988) (quoting
2A Sutherland, Statutory Construction (Sands, 4th ed. 1984)).

2B g., Defina v. Town of Greenwich, 2009 WL 4068612, at
*5 (Conn. Super. Oct. 22, 2009) (unpublished op.).

25Sempre Limited Partnership v. Maricopa Cty., 2010 WL
2499411, at *3 (Ariz. App. June 22, 2010).

28Walker v. Wenatchee Valley Truck & Auto Outlet, Inc.,
229 P.3d 871, 876 (Wash. App. 2010).

271d.; see also In re Estate of Kerr, 134 Wash. 2d 328, 343
(1998). For discussion of this precept, see Steve R. Johnson,
“When General Statutes and Specific Statutes Conflict,” State
Tax Notes, July 12, 2010, p. 113, Doc 2010-11554, or 2010 STT
132-3.
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