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Interpretation Matters

Commissioner, a recent federal tax case. Xilinx in-

volved the always problematic area of IRS adjust-
ments to transfer pricing between related entities
under section 482 of the Internal Revenue Code.
Treasury and- the IRS have promulgated extensive
regulations under section482; Unfortunately; in the
view of the Ninth Circuit; two of the regulations
were in conflict on the critical point.in the case and
they could not be:-harmonized. In its first opinion:in
the case, the court resolved the conflict by holding
that the more speeific of the two conflieting regula-
tions would be applied in preference to the more
general regulatmn 17 S

On reconslderatlon the Ninth Circuit discarded
its prior specific controls over general rationale and
reversed its decision. The new decision acknowl-
edged that “often the specific controls the general ”
but it minimized the role of the canon in the case at
hand. The court’s treatment of the matter is worth
quoting at length because it can be emulated by
parties opposmg the canon m state or local tax cases:

Thls simple solution is:all too pat. It gives
controlling 1mp0rtance to a single canon of
_ construction. But, as every judge knows, the
-canons of construction are many and their
interaction complex. The canons “are not man-
datory rules.” Chickasaw Nation v. United
States, 534 U.S. 84, 94 . .. (2001). They are
guides “designed to help judges determine the
legislature’s intent.” Id. They can be “over-
come” by “other circumstances” manifesting
that intent. Id. The canons are “tools designed
to help courts better determine what Congress
intended, not to lead courts to interpret the law
contrary to that intent.” Scheidler v. National
. Org. of Women, Inc., 547 1J.8. 9,23 . ., (2006).18

The Nmth Circuit then resolved the case based in
part onthe perceived purpose behind the section 482
regulations!? and in part on the basis-of a tax
treaty.2¢

Examples

This part explores three examples of the use of
the specific controls over general canon in state-local
tax litigation: the Georgia case Oxford v. Shuman,
the Connecticut case Evans v. Town of Guilford, and
the Kansas case In re Appeal of the Mental Health

1 Xilinx, Inc. v. Commissioner, 567 F.3d 482, 492-493 (9th
Cir. 2009), opinion withdrawn, 592 F.3d 1017 (9th Cir. 2010).

8Xilinx, Inc. v. Commissioner, 598 F.3d 1191, 1196 (9th
Cir. 2010).

1914, (stating that “purpese is paramount.”).

01d, at 1196-1197.

-

Association, of the Heartland (MHAFH).> The canon
prevaﬁed in Oxford and Euans but ylelcied in
MHAH .

Oxford

The taxpayer filed a tax refund suit under a
statute that specifically authorized such an action.
The Georgia State Revenue Commission denied the
refund claim. It relied on a general statute providing
that payments that had been made voluntarily are

: ‘not subject to refund. The Georgia Court of Appeals

rejected that defense and held that the taxpayer’s
refund suit could go forward. The court reasoned
that the general statute codifying the voiuntary
payment deetrine had to vield because there was “a
specific statute relative to the tax collected” and that
specific statute therefore was controlling.?? Later,
the. Georgia Supreme. Court endorsed the Oxford
holding.23

Evans

The town’s tax assessor preformed an mtenm real
property tax assessment on a residence that had
been only partially completed. The taxpayer argued
that the assessment was void because the assessor
had digregarded a state statute under which only
“completed new. construction” is liable for interim
assessment.2* In defense, the town relied on a dif-
ferent statute, under which assessors are empow-
ered “to eorrect inequalities, whether too high ortoo
low.”25 The court held for the taxpayer based on: the
canon; saying:

Here, the specific terms of section 12-53a(a),
governing new - construction, prevail over the
broad terms of section 12-55. Because an in-
terim assessment under section 12-53a{a) can-
not commence until after new construction is
completed, the assessor acted outside his statu-
tory mandate by performing an interim assess-
ment when the property was 69 percent.com-
pleted.26

MHAH

MHAH is an organization exempt from federal
income tax under IRC section 501(cX3) and is a
not-for-profit corporation. under Missouri law.
Among other activities, it owns and operates in

AOxford v. Shuman, 106 Ga. App. 73 (1962); Evans v.
Town of Guilford, 2009 WL 5698121 (Conn. Super. Dét. 29,
2009) (unpublished); MHAH, 221 P.3d 580 (Kan. 2009).

22106 Ga. App. at 79.

2Qouthstar Energy Servs., LLC v. Ellison, 691 8.E.2d 2083,
205 (2010).

24Conn. Gen’l Stat. statute 12-53a(a) (emphasis added).

5Conn. Genl Stat. statute 12-55.

269009 WL 5698121, at *5,
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