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Interpretation Matters

statute’s use of the conjunctive. The exemption ap-
plies to “real estate owned by or held in trust for a
charitable organization and occupied by it or its
officers for the purposes for which it is organized.”
Even if the LLCs’ real property was held in trust for
ElderTrust (an arguable proposition), the other por-
tion — the element following the “and” — was not.
ElderTrust did not occupy the properties. Thus, the
court emphasized, the “express words” of the statute
were not satisfied.26

In the first installment of this column, I inveighed
against uncritical application of the “plain meaning”
technique in some state and local tax decisions.2?
Nonetheless, the technique is a commonplace in
both federal2® and state?® tax case law. And in proper
cases — in cases of genuine, not manufactured,
clarity — it should be. Reliance values, predictabil-
ity, and decent regard for legislative competence all
suggest that when statutory text truly is clear, and
is not convincingly countered by other relevant
considerations, text should control. In my view, CFM
Buckley !/ North is such a case.

II1. Supertext and Consistent Meaning in
CFM Buckley/North

As noted above, the court loocked to ch. 1566C in
ascertaining the meaning of ch. 59. That is super-
text. To buttress that analysis, the court also in-
voked the consistent meaning canon. The court
noted an earlier case in which an LLC had been
denied property tax exemptions under ancther por-
tion of ch. 59, a provision dealing with corporations
and banks.30

The taxpayer sought to distinguish that case on

the ground that different considerations should ap-
ply to not-for-profit corporations. Rejecting that at-

26902 N.E.2d at 386.

2"Steve R. Johnson, “Use and Abuse of ‘Plain Meaning,”
State Tax Notes, Sept. 22, 2008, p. 831, Doc 2008-19121, or
2008 STT 185-3,

28R.g., Ratzlaf v. United States, 510 U.S. 135, 147-148
(1994).

F.g., Duke Power Co. v. South Car. Tax Comm'n, 354
S.E.2d 902, 903 (S.C. 1987),

30RCN-BecoCom, LLC v. Commissioner of Revenue, 820
N.E.2d 208 (Mass. 2005) (addressing Mass. Gen’] Law ch. 59,
section 5, Sixteenth). (For the decision, see Doc 2005-665 or
2005 STT 8-12.)

tempt, the court remarked that a word (“corpora-
tion,” in this case) “used in one part of a statute in a
definite sense should be given the same meaning
elsewhere in the statute, barring some plain con-
trary intention.”3! There the analysis stopped.

I believe that CFM Buckley/North was correctly
decided. Nonetheless, its consistent meaning discus-
sion is disappointingly abbreviated. Even if consis-
tent meaning is treated as a presumption, the pre-
sumption is rebuttable,32 and, as shown in Part I, it
frequently has been rebutted.

The taxpayers offered a substantial argument
against the presumption: the contention that the
two exemptions had different purposes. If true, that
could suffice to defeat the presumption. The consis-
tent meaning canon “readily yields when there is
such variation in the connection in which the words
are used as reasonably to warrant the conclusion
that they were employed in different parts of the act
with different intent.”3® The court, however, chose
not to explain why it thought the purposes of the two
exemptions were sufficiently close as to warrant
imposing consistent meaning.

The taxpayers, and we who study statutory con-
struction, were perhaps due such an explanation.
Attorneys and others making statutory construction
arguments, however, must learn to live with such
lack of requital. Failure to fully explain why super-
text and consistent meaning are or are not being
applied is far more common in the case law than is
careful balancing and explication of relevant differ-
ences in structural, historical, and purposive differ-
ences and similarities of context. 1A

Interpretatzon Matters is a column by J Steve R. ]ohnson,
the E.L. Wiegand Professor of Law and associate dean for
faculty development and research, William S. Boyd School
of Law, University of Nevada, Las Vegas He can be
contacted at steve]ohnson@unlv edu e

81902 N.E.2d at 384 (quoting Connolly v. Division of Pub.
Employee Retirement Admin., 616 N.E.2d 59 (Mass. 1993)).

328ee, e.g., Yule Kim, Statutory Interpretation: General
Principles and Recent Trends 13-14 (Aug. 31, 2008) (Cong.
Res. Serv. #97-589).

3%Atlantic Cleaners & Dryers, Inc. v. United States, 286
U.S. 427, 433 (1933).
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