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Interpretation Matters

was smuggling that deprived Canada of tax revenue.
The Court held that “the right to tax revenue is
property in Canada’s: hands.”'% In reaching that
result, the Court locked to common-law definitions
set out in Black’s Law Dictionary, describing prop-
erty as extending “to every species of valuable right
and interest.”5

To counter that, however, the Hemi defendants
cited a later edition of Black’s that suggested a more
restrictive definition of property.’¢ Thus, as is com-
mon in “dictionary shopping” cases, different results
may obtain depending on which of multiple dic-
tionaries, editions, or definitions the judge selects
for reference.1?

B. Antitrust fAnalog‘y

In discussing the proximate cause issue, the Hemi
dissent noted that Congress modeled RICO on the
federal antitrust laws, thus “we have looked to those
laws as an interpretive aid in RICO cases.”?® Again,
this perspective can be broadened to shed light on
the business or property issue.

Indeed, that was a central part of the argument
on this issue by the Hemi defendants. They devel-
oped a distinction between sovereign functions ver-
sus proprietary functions, maintaining that under
federal antitrust law, a state or local government
can be a RICO plaintiff if it has been harmed in its
proprietary or commercial activities, but not if it has
been harmed in its activities as a sovereign. Taxa-
tion, of course, is a sovereign function.!®

However, the analogy can be challenged. “Al-
though RICO borrowed the tools of antitrust law
... the objectives of RICO and the antitrust laws
[are not] coterminous.” Specifically, RICO “was [not]
limited to the antitrust goal of preventing interfer-
ence with free trade.”™° Although the phrase “busi-
ness or property” appears in both RICO and federal
antitrust statutes, it may be given different mean-
ings if the statutes have different purposes.?!

“Pasquantinoe v. United States, 544 U.S. 349, 356 (2005).

5Black’s Law Dictionary, 1382 (4th ed. 1951).

168ee petitioners’ reply brief at p. 16 (citing the eighth
edition of Black’s Law Dictionary (1999) as distinguishing the
law of property, which deals with proprietary rights in rem,
from the law of obligations, which deals with proprietary
rights in personam, such as debts).

YFor discussion of dictionary shopping, see Steve R.
Johnson, “The Use and Abuse of the Plain Meaning Doctrine,”
State Tax Notes, Sept. 22, 2008, p. 831, Doc 2008-19121, or
2008 STT 185-3.

18130 8. Ct. at 997 (quoting Holmes, supra note 7, at
267-268).

19Brief for petitioners at pp. 9-18.

2YBennett v. Berg, 685 F. 2d 1053, 1059 (8th Cir. 1983).

#18ee Steve R. Johnson, “Supertext and Consistent Mean-
ing,” State Tax Notes, May 25, 2009, p. 675, Doc 2009-9545, or
2009 STT 99-4; see also Skelly Oil Co. v. Phillips Petroleum
Co., 339 U.S. 667, 678 (1950).

C. Opportunity to Collect Versus Actual
Collection

Money “of ¢ourse, is a form of property” for RICO
purposes.?? There is no doubt that had the de-
fendants’ actions wrongly deprived the city of taxes
already assessed and collected, the business or prop-
erty element would have been satisfied.

But that was not the case. The failure of the Hemi
defendants to file required reports deprived the city
of information by which it might have been able to
ascertain which of its residents owed the sales and
use taxes so that the city might have assessed and
collected taxes from them. Money is property, but is
the chance to collect money also property?

Money is property, but is the
chance to collect money also
property?

The Hemi plurality noticed the city’s attempt to
conflate money and the opportunity to collect
money.?? The Hemi defendants maintained that the
mere opportunity to collect is at most an expectancy
not ‘rising to the level of property.?* Also, relying
heavily on analogy to assessment for federal tax
purposes, they argued that taxes cannot be property
earlier than when they are assessed.?

Another federal rule also may be enlisted in the
clash. Section 6321 of the Internal Revenue Code
establishes the reach of the general federal tax lien
in sweeping terms.28 Plaintiffs like the city in Hemi
could observe that the section 6321 lien attaches to
items in various stages of incompleteness, such as
executory contracts?? and future or contingent prop-
erty interests.?8 For their part, defendants like those
in Hemi could rejoin first that the text of section
6321 is broader than that of RICO,2® and second,

?2Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979). It also
is property under New York State law. See N.Y. Gen. Const.
Law section 39.

%130 8. Ct. at 992-993 (“Perhaps the City articulated its
argument in terms of the lost revenue itself to meet Hemi’s
contention that an injury to the mere ‘opportunity to collect’
taxes fell short of RICO’s injury to ‘property” requirement”).

““Brief for Petitioners at pp. 25-27 (citing cases).

“*Petitioners’ Reply Brief at pp. 11-15.

%6See, e.g., Glass City Bank v. United States, 326 U.S. 265
(1945) (“Stronger language could hardly have been selected to
reveal a purpose to assure the collection of taxes”). ;

27 g., Randall v. H. Nakashima & Co., Ltd., 542 F.2d 270
(5th Cir. 1976).

28F g., United States v. Solheim, 91-1 U.S. Tax Cas. (CCH)
para. 50,108 (D. Neb. 1990), aff'd on other grounds, 953 F.2d
379 (8th Cir. 1992); Bigheart Pipeline Corp. v. United Stuates,
600 F. Supp. 50, 53 (N.D. Okla. 1984), aff'd, 835 F.2d 766 (10th
Cir, 1987).

2%Property” is the broader of RICO’s phrase “business or
property.” E.g., Waldron v. British Petroleum Co., 231 F. Supp.

(Footnote continued on next page.)
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