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place at the time.'s! As its members explained, the measures proposed by
the commission were intended to “ameliorate the bitterness and hostility of
divorce proceedings.”'62 To the extent that these reforms addressed gender-
based discrimination, the commission showed more concern for men than
for women. In this vein, the commission recommended laws permitting
men to receive alimony, requiring women to share in the responsibility for
marriage-license fees, and allowing men as well as women to hold property
in their own names immune from inheritance taxes.'$> Moreover, as origi-
nally worded the reforms proposed by the commission assigned relatively
little importance to gender equality. As one member explained, the main
result of the proposed reforms was to make “getting married in Virginia a
little harder and getting a divorce a little easier.”'%4

When divorce reforms finally passed in Virginia in 1979, the stated
purpose of the law had changed significantly. Ultimately described as the
“women’s bill,” marital-property reform was linked to the ERA and strongly
promoted by female legislators and women’s groups.'® Notwithstanding
these efforts, the Amendment was rejected in the Virginia House of Repre-
sentatives in February 1974.76 After 1974, as we have seen, ERA ratifica-
tion efforts focused increasingly on the issues of marital-property reform
and homemakers’ rights. These efforts made some impact: the Virginia Sen-
ate defeated the Amendment by only a very narrow margin in January
1977.1¢7 Virginia never went on to ratify the ERA.'68

The ERA struggle ultimately shaped the purpose and terms of divorce
reform in Virginia. Mary Sue Terry, a leading proponent of marital-prop-
erty reform and supporter of the ERA, explained that the bill was intended
to address “the concerns of home makers who have been fearful of the con-
troversial Equal Rights Amendment.”'®® Terry described the bill as part of
the ERA battle. As she stated, “the same women the opponents of the ERA
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say they want to protect—the homemakers—are the same women this bill
speaks to.”17°

The actual terms of the “women’s bill” were also intended to benefit
homemakers. First, the statute abandoned a title-based system of property
allocation and recognized the concept of marital property.!”! The statute
authorized the equitable division of marital property, and for the first time,
permitted trial courts to consider the non-monetary contributions of home-
makers.'”2 The law also offered a significant, and fairly “pro-homemaker,”
definition of marital property, establishing that each party was “to share in
the accumulated net worth of the marriage regardless of monetary
contributions.”7?

The bill’s key supporters and opponents also described it, like the
ERA, as centrally concerned with gender-equality issues. Representative
Gladys Keating described the measure as a “family security bill,” intended to
benefit homemakers and their children.’74 Represcntative Elise Hens echoed
this account, stating that the spouse “doing all the home work should not
be precluded from owning property.”'7> Even opponents of the legislation
agreed that the law primarily addressed sex-based discrimination, contend-
ing that current laws were sufficient because existing rules treated female
“spouses and their property equally in divorce cases.”'7¢

By 1979, partly because of the ERA campaign, marital-property re-
form was defined as a women’s issue in Virginia. Because of interest-group
involvement, divorce reform addressed not only the reduction of in-court
acrimony but also the rights of homemakers in divorce.

B. Connecticut

Unlike in Virginia, women’s groups in Connecticut were heavily in-
volved in the debate from the beginning. In 1971, members of NOW en-
dorsed no-fault laws without focusing heavily on protections for vulnerable
dependent spouses.!”” At a winter 1971 presentation to a state legislative
committee, members of NOW and WEAL focused on the need in Con-
necticut for a “no-fault system in which neither spouse needs to be deemed
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guilty in court.”'78 In February 1973, Judy Pickering of Connecticut NOW
linked the state organization’s support for no-fault to its campaign for the
ERA.'7 She asserted that the Amendment would “revamp divorce laws
which [. . .] discriminate against women.”'® In Pickering’s view, alimony
issues were of only secondary importance and would probably vanish once
no-fault laws were enacted.'®' As Pickering told the Hartford Courant,
“[n]o-faule divorce laws [. . .] would eliminate the need for alimony
payments.” 82

Some members of Connecticut NOW, however, already disagreed
with Pickering’s approach. In 1973, Spalding wrote the state legislature,
urging that they reject a no-fault bill that did not address the organization’s
concerns.'®? The state passed no-fault reform that year and, as the Connecti-
cut Supreme Court later stated, the legislative history of the law indicated
an intention to account for the value homemakers added to marriage.'84

The ERA campaign affected the evolution of reform in Connecticut,
but did so differently than it had in Virginia. Because Connecticut ratified
the federal ERA early on, opponents of the Amendment argued that reforms
enacted by the state in anticipation of the ERA’s passage into law illustrated
the potential impact of the Amendment.'® In a well-publicized 1972 paper
on the effects of the Amendment on alimony and support rules, Mary Ann
Hawco, a member of STOP ERA, focused on the laws passed in ratified
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states.'86 Phyllis Schlafly honed this tactic in 1975, arguing the true impact
of the Amendment could be determined by looking at the laws in place in
ratified states.'8”

By the mid-1970s, organizations like NOW and Homemakers for
ERA realized that the divorce reforms introduced in ratified states like Con-
necticut played an important role in persuading homemakers to endorse the
ERA. NOW’s new President Ellie Smeal told the press that the meaning of
the federal ERA could be determined by looking at what “actually happened
in the 14 states that added a state [or federal] version of the ERA.”188

Other NOW members reached similar conclusions; for example,
NOW leader Gail Falk asserted that “countering [Schlafly]” required “a sen-
sitive combination of education that things {were not] very good now, and
[information that,] if anything, things [would] be better rather than worse
after ERA.”18

As a ratified state, Conuneciicut appeared to offer feminists important
evidence of the kind of marital-property reforms that the ERA would re-
quire or permit. Partly for this reason, the Connecticut Permanent Com-
mission on the Status of Women began lobbying in 1976 for a number of
pro-homemaker laws, including measures calling alimony “spousal mainte-
nance” and requiring a clearer mandate for judicial consideration of the
non-monetary contributions of homemakers when equitably dividing mari-
tal property.'?® Even after the Connecticut Judiciary Committee resound-
ingly rejected these proposals, the Commission publicly and vehemently
demanded that equitable property division rules explicitly require recogni-
tion of homemaker contributions.!®"

Ideas put forth by national NOW and by Liz Spalding in Connecticut
shaped the marital-property bill that ultimately passed in 1978. At this
time, the measure was still controversial: those on either side invoked the
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ERA, and the vote on the bill was close (for example, in the House, the vote
was 124-120 in favor).’?> Opponents told the Hartford Courant that home-
makers should not have rights unless they demonstrated their value to their
husbands.’®? As one legislator explained: “if a homemaker’s value is to be
considered, it seems reasonable for a judge to leave the court [. . .] and see
how good a job this particular spouse does in everyday homemaker
tasks.”1?4 By contrast, proponents described marital-property reform as an
issue related to the Amendment and the gender-equality issues that it ad-
dressed. Ernest Abate, a key supporter of the bill, explained that reform, like
the ERA, was necessary because “[clurrent law [was] written to have the
judge consider the husband in a more favorable light.”'?> Ultimately, Con-
necticut passed a law permitting the equitable division of marital property
and ordering judges to consider homemakers’ contributions as a highly sali-
ent factor in making that division.!%

C. New York

As was the case in Virginia and Connecticut, the controversy sur-
rounding divorce reform in New York was closely tied to the battle for the
ERA and its alleged impact on homemakers. In New York, though, the
relationship between the Amendment and divorce laws was different. Like
Connecticut, New York ratified the federal ERA early on.'?” However, after
the spectacular defeat of a state ERA in 1975, both feminists and an-
tifeminists identified New York as a bellwether state.

At the national level, prominent activists agreed with this assessment.
Betty Friedan accused the leadership of national NOW of having a “lack of
tactical common sense” in addressing the attack mounted by ERA oppo-
nents.'? “While lies were spread by ERA opponents, [. . .] they fed real fears
of women,” she said. “We must understand these fears, and if the movement
is to continue to grow, to give these women strength.”'9® Martha Weinman
Lear, a prominent author and ERA supporter, agreed that the reasons for
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the defeat of the New York state ERA could be generalized narionally.20 As
Lear put it, “[bly focusing on the law, which is far removed from its applica-
tion, opponents of ERA were able to scare the hell out of homemakers,
conjuring up for them visions of being thrust into a cold world which they
had never been trained to conquer.”2!

When Massachusetts was considering its own state amendment, Jac-
queline Basha, a leading member of the pro-ERA coalition in the state,
agreed that most opposition to the Amendment came from homemakers
and other “women who [felt] genuinely threatened by changes in soci-
ety.”?92 Similarly, New York activists agreed with Basha that pro-home-
maker divorce reforms were an important part of the strategy to ratify the
ERA. As Basha explained, it was only in this way that ERA proponents
could show that “the people who [. . .] benefited most were homemak-
ers.”?93 For example, at an IWY event in Albany, one important issue was
homenmukers’ righis in divorce, and the best-attended workshops involved
homemakers’ concerns.?%4

Women’s groups had an impact on property-reform proposals in New
York in 1976, when the Legislature first considered a bill addressing the
issue. Shaped by ERA proponents, the bill was advertised as a homemakers’
“equity” bill.2%5 The proposed measure finally disposed of a system based on
legal title, instead requiring the equitable distribution of marital property
and permitting judges to consider homemakers’ non-monetary contribu-
tions in dividing property.2¢ Opposition to the measure focused on the
harms produced by divorce itself rather than on any gender-equality argu-
ment.?? As the New York Times reported in June 1976, the constituency
“violently opposed to divorce” “would interpret any attempt to change the
laws as tantamount to favoring divorce itself.”2°8 Because of the strength of
this opposition, the bill was defeated in legislative committee by a vote of
10_5.209
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Between 1976 and 1980, when New York finally passed marital-prop-
erty reform, feminists” involvement with homemakers’ rights changed sig-
nificantly. As we have seen, before 1975, national NOW was led by feminist
attorneys and activists like Karen DeCrow and Arlie Scott who were rela-
tively uninterested in family law or homemakers’ rights issues. At the time,
NOW focused to a greater extent on the rights of working women, as well
as on preventing date rape and other forms of sexual violence.?'® Partly out
of dissatisfaction with this course of action, thirteen activists broke away
from NOW, protesting the supposed failure of the women’s movement, as
Friedan put it, to move “out of the revolution and into the mainstream.”?!
The thirteen activists, Friedan among them, argued that the women’s move-
ment had failed to focus on the mainstream issues of “marriage and divorce,
older women, [and] homemakers.”2'2 As Shelley Fernandez, one of the thir-
teen, explained: “What we are saying is that [homemakers] are vital, they are
coming into the movement, and they are bringing up our children, and
rhetoric would have them put down.”2!3

Between 1976 and 1980, the national discussion of homemakers’
rights also changed significantly. NOW’s public image changed when
DeCrow, an attorney, was replaced as NOW President by Eleanor Smeal, a
homemaker.?'4 In debating rights on homemakers’ access to pensions, So-
cial Security, and post-divorce training, Congress made homemakers’ con-
cerns after divorce more public and legitimate.?'> By 1980, dissident groups
no longer distinguished themselves by focusing on homemakers’ rights. In-
stead, as the New York debate reflected, disagreements were about how best
to protect those rights.21¢

In 1980, women’s organizations campaigned heavily in New York for
a bill recognizing the value of divorced homemakers’ contributions to mar-
riages.?'” As Ernest Burrows, a key sponsor of equitable-distribution legisla-
tion, explained, reform would show that marriage should “be a partnership
that definitely includes economic equality.”?'8 The law would replace the
widely despised title-based system with one based on the exercise of discre-
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tion and the equitable division of property.2!® The Burrows Bill would also
redefine alimony as maintenance, compensation for “a woman’s role as a
homemaker, or for either party’s contribution to the career of the other.”22°

To the extent that there were disagreements about the Burrows Bill,
arguments addressed how, not whether, to best recognize homemakers’ con-
tributions.??' Linda Winikow of the Senate Minority Task Force sponsored
an amendment requiring equal, not equitable, distribution of marital prop-
erty for this reason.?22 Winikow justified the amendment by stating that the
law should “give equal value to the homemaker’s contribution.”??

Although New York NOW opposed the Burrows Bill (which was ulti-
mately passed in June 1980), the measure reflected many of the concrete
policy proposals advocated by national NOW and other ERA propo-
nents.224 The law rejected a title-based system of allocation, required consid-
eration of homemaker contributions in the division of marital property, and
stated that “modcrn marriage should be viewed as a partnership of co-
equals.”??5

As we have seen, organizations like national NOW and Homemakers
for ERA had promoted these reforms as part of an attempt to shore up
support for the Amendment and to beat back opposition of the kind that
defeated the state ERA. Although those working to help homemakers did
not agree on the best direction for marital-property reform, these divisions
did not prevent the women’s movement from having an impact. The New
York bill was still unmistakably a women’s bill — a reflection of ideas ad-
vanced as part of the ERA campaign.

IV. NORMATIVE IMPLICATIONS

Leading studies suggest two problems created by the history which
shaped modern marital-property rules of the kind introduced in Virginia,
Connecticut, and New York. Martha Minow and Deborah Rhode, for ex-
ample, argue that divorce reformers did not really consider the impact of the
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new rules on women.2?6 This account echoes standard arguments about the
introduction of no-fault rules: because feminists had little influence in the
no-fault revolution, new laws did not reflect women’s concerns or needs.2?”
By contrast, Martha Fineman has asserted that feminists did play a part in
shaping marital-property rules.??® Fineman argues that feminist reformers
embraced a legal vision based almost entirely on formal equality: so long as
property was divided equally, women would be treated fairly.?* Fineman
has been highly critical of this formal-equality approach, contending that,
instead, “result equality should have been the objective of [marital-property]
reforms.”230

The history considered here offers a different perspective on the influ-
ence of 1970s reformers on contemporary divorce law. Because of the ERA
battle, as we have seen, feminists found themselves struggling to convince
homemakers that the Amendment was in their own best interests. In order
to win the support of these homemakers, feminists pushed divorce reforms
that recognized and valued the contributions of non-wage-earning spouses.
By contrast, feminists paid relatively little attention to which contributions
of the earning spouse should count as marital property.

In the years to come, this omission would prove costly. With few ex-
ceptions, since at least the late 1990s, courts have refused to treat the value
of degrees or other forms of enhanced earning power as marital property.?'
Some attribute these past decisions to the courts’ perception that degrees or
other forms of enhanced earning power are the product of the individual
talents and hard work of the earning spouse.?> Other scholars point to the
courts’ apparent belief that supporting spouses make a less meaningful con-
tribution to the acquisition of education or enhanced earning power than
do those who directly acquire greater human capital.?»® Some courts may
also be systematically devaluing noneconomic contributions, at least in the
context of intangible human capital.?34

While there are many reasons that courts have not deemed human
capital to be marital property, the most crucial is that equitable-property
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division statutes do not make clear that it should be considered marital
property. Courts seem to be relatively attuned to clear statutory instructions
on the subject of property division. As Suzanne Reynolds has shown, fol-
lowing statutory commands that define and order the equitable division of
marital property, courts divide marital property relatively equally.?’s But
whereas many state property statutes explicitly recognize that a home-
maker’s contributions should be a factor in the allocation of marital prop-
erty, state laws give little guidance as to how courts should analyze human
capital.??6 This omission partly reflects the terms of the debate that pro-
duced marital-property reform in the 1970s. By focusing on the equal treac-
ment of wage earners and homemakers, reformers pushed laws that
recognized the value of homemakers’ contributions but did not consider
which contributions of wage earners should count as marital property.

What should be done to address this oversight? Feminists interested in
ensuring equal outcornes, rather than formally equal treatment, shouid at
least consider completing the marital-property revolution begun in the
1970s. Statutes should spell out that human capital is a form of marital
property and value the contributions of women, both homemakers and
wage earners, (o it.

CONCLUSION

According to many, the divorce reformers of the 1970s and early
1980s got a considerable amount wrong. These reformers are argued to have
focused on reducing the acrimony and fraud that characterized the fault
system, paying little attention to the impact of divorce reform on women or
homemakers. According to many accounts, this oversight was part of what
made divorce reform disastrous for many women.

Although modern critics offer various reform proposals to address
homemakers’ concerns, many depend on a shared historical account of the
divorce revolution focused on the introduction of no-fault rules. The di-
vorce revolution is seen to have been a mostly silent one. We can identify
several premises of the conventional narrative: 1) a claim that women’s orga-
nizations were too preoccupied with the ERA to concern themselves with
divorce reform; 2) a contention that the primary proponents of divorce re-
form presented it as an uncontroversial modification of existing rules; and
3) an argument that marital-property reforms were too technical and de-
tailed to be widely discussed by anyone but legal experts.

235. Suzanne Reynolds, The Relationship of Property Division and Alimony: The Division of
Property to Address Need, 56 FOrRDHAM L. Rev. 827, 866-71 (1988).
236. Kelly, supra note 13, at n.50.



292 MICHIGAN JOURNAL OF GENDER & LAW {Vol. 19:259

However, by paying greater attention to the evolution of marital-prop-
erty rules, this Article offers a different account, one thar brings together
important work on divorce law and on the history of the ERA. Viewed
through this lens, the marital-property revolution was one led by and for
women. The ERA made feminists and their opponents more, rather than
less, interested in marital-property reform. Between 1972 and 1975, in
fighting against the Amendment, groups like HOW, STOP ERA, and the
Anti-Women’s Liberation League focused on marital-property reform in
criticizing the alleged effects of the Amendment. In order to refute these
claims, national NOW began discussing and promoting pro-homemaker di-
vorce reforms. In states like Virginia, Connecticut, and New York, these
debates left their mark on the property reforms that were ultimately
adopted.

The stakes of more fully understanding the history of the divorce
revolution are high. This Article offers the first in-depth history of the
movement for marital-property reform, a struggle with distinctive partici-
pants, stakes, and terms. The Article also offers new perspective on the leg-
acy of the divorce revolution of the 1970s. Partly because of the demands of
the ERA debate, feminists promoted pro-homemaker divorce reforms de-
signed to shore up the support of “traditional” women for the Amendment.
Because of this focus, feminists advanced reforms that reflected what home-
makers, rather than their husbands, contributed to marriage. In the process,
feminists did not adequately address what should count as marital property,
especially in the context of the human capital of the wage-earning husband.

From a history of divorce reform, we can see the promise and con-
straints of the arguments advanced for greater gender equality in the divi-
sion of marital property. We can see, too, that contrary to what some have
implied, the marital-property revolution was neither silent nor complete. %



