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claims advanced the cause of feminists in sex-discrimination and abortion-
rights law. However, because they were incomplete or ambiguous, these
claims remained susceptible to misinterpretation by the Court. Part IV
offers several case studies in order to reveal the Court’s changing
understandings of women’s caretaking role.

V. CARETAKING IN COURT: VICTORIES AND DEFEATS

Between 1972 and 2006, the Supreme Court wrestled with the
questions at the center of the debate about caretaking: was motherhood
unique and uniquely valuable? When could mothers constitutionally be
treated differently than fathers? Why did mothers tend overwhelmingly to
be primary caregivers, and what impact should that fact have on
jurisprudence affecting abortion rights or child rearing? The Court
addressed these questions in two separate contexts: in sex-discrimination
cases often involving unwed parents, and in defining (and redefining) the
rationale for abortion rights.

The Court’s treatment of caretaking in the context of unwed
parenthood demonstrates that ambiguous, caretaking-based justifications
for abortion rights can be easily misinterpreted. In none of the unwed-
parenthood cases studied here did feminists submit briefs that presented
arguments about women’s part in caretaking. However, the Court’s
openness to arguments about caretaking and child rearing is telling.
Throughout the daycare debate, the Court gradually proved to be receptive
to psychological or biological explanations of women’s role in
caretaking—claims that could actually reinforce sex stereotypes. As we
shall see, absent a clear sociopolitical explanation of why women serve as
caretakers, courts may well fall back on similar biological reasoning.

A.  Stanley, Geduldig, and Gilbert: Doctrine in Flux

In 1971, when the controversy about women’s rights, comprehensive
daycare, and children’s development intensified, the Supreme Court was
also considering the issue of gender discrimination in two cases. One,
Reed v. Reed, involved an Idaho law allowing only men to serve as
administrators of estates.'”’ The other, Stanley v. Hlinois, involved an
Illinois statute requiring unwed fathers, but not unwed mothers, to
successfully complete adoption proceedings in order to secure custody of
their children.'®®

167. See Reed v. Reed, 404 U.S. 71 (1971) (striking down a gender classification
permitting only males to serve as estate administrators).

168. Stanley v. Illinois, 405 U.S. 645 (1972) (striking down on due-process grounds an
irrebuttable statutory presumption that unwed fathers were unfit and undeserving of child



2011 The Bonds That Tie 73

At first blush, the cases seemed to raise the same issue—the
constitutionality of different sex classifications under the Equal Protection
Clause. However, as we shall see, the Court saw and decided the cases
very differently. Only the dissenting Justices discussed—and rejected
Stanley’s claims.'® .

This partly reflected policy debate in the period about deadbeat
fathers, fairness to illegitimate children, women who chose to be single
mothers, and down-trodden welfare mothers exploiting the system.'” In a
series of cases prior to Stanley, the Supreme Court created some
constitutional protections for illegitimate children.'”' But to what
protections were unwed parents entitled? Were unwed mothers and fathers
in the same position, for constitutional purposes?

Stanley offered the Court an opportunity to intervene in these debates.
Peter Stanley, a father of three, had by most accounts been a good father.'”
He had been in an “intermittent” relationship with Joan Stanley, the mother
of his children.'” When Joan passed away, Peter lost all three of his
children because of an Illinois statute declaring all illegitimate children to
be wards of the state upon the death of their mother.'”*

Peter Stanley insisted that he had been the victim of gender
discrimination.'” But as we shall see, the Supreme Court did not agree. A
majority of the Court agreed that Stanley had been deprived of procedural
due process—he should have been given a hearing before his children were
taken away.'’® Only the dissenting Justices discussed—and rejected

custody absent their initiation of adoption proceedings).

169. Id. at 665 (arguing that unwed fathers are not similarly situated to unwed mothers
and may be treated differently under law because “unwed fathers, as a class, are not
traditionally quite so easy to identify and locate” and because “[m]any of them either deny
all responsibility or exhibit no interest in the child or its welfare”).

170. On the discussion of “deadbeat dads,” see, e.g., Linda Lane, On The Track of the
Unwed Father, N.Y. TIMES, Sept. 26, 1976, at L122; Wolfgang Saxon, Welfare Drive Seeks
to Locate Absentee Fathers, N.Y. TIMES, Aug. 8, 1976, at 42. On debate about the choice to
remain a single mother, see, e.g., Murry Frymer, 4n Unwed Mother With a Son, 4, Opts to
Stay Single and Raise Him Alone, N.Y. TIMES, Oct. 29, 1972, at 72; Georgia Bullea, The
Increasing Single-Parent Family, N.Y. TIMES, Dec. 3, 1974, at 46.

171. For contemporary coverage of the Supreme Court’s illegitimacy decisions, see, e.g.,
Lesley Oelsner, An lllegitimacy Ban in Inheritance Set, N.Y. TIMES, Apr. 27, 1977, at 17,
Court, in Shift, Rules a State Can Deny an Inheritance to lllegitimate Children, N.Y. TIMES,
Mar. 30, 1971, at 19. For examples of those decisions, see, e.g., Trimble v. Gordon, 430
U.S. 762, 774-76 (1977); Gomez v. Perez, 409 U.S. 535, 538 (1978).

172. See Stanley, 405 U.S. at 655 (“[N]othing in this record indicates that Stanley is or
has been a neglectful father”).

173. Id. at 646.

174. Id.

175. Id. at 647.

176. Id.
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Stanley’s claims.'” In a memorandum to the Court, Justice Blackmun
elaborated on this point:

The mother surely has something that the father does not possess.
Yet, for me, the case does not automatically lead to a reversal.
There are sociological and biological factors present. The fact of
maternity is easily ascertained. The fact of paternity outside of
wedlock is not so easily ascertained.... We have always assumed
that the mother is closer during the years of infancy than the
father.'”®

Because Stanley was primarily decided on due-process grounds, the
Court postponed addressing whether there were real, constitutionally
significant differences between mothers and fathers.'””  Nonetheless,
Stanley marked the Court’s entry into the debate about childcare,
motherhood, and bonding.

For several years after Stanley, questions about the meaning of
motherhood remained mostly under the surface. However, in Roe v. Wade,
in his explanation of why constitutional privacy rights were broad enough
to reach the abortion decision, Justice Blackmun stressed some of the
social, political, and economic ramifications of motherhood.'®  Roe
described abortion as involving not simply the impact of pregnancy on a
woman but also the impact of child rearing in the years to come.'®'
Women confronted with “additional offspring” might “face a distressful
life and future.”'** Tt was not simply pregnancy that was the problem, as
Roe described it." It was also the case that a woman’s “[m]ental and
physical health may be taxed by child care.”'*

In Roe, the assumption that mothers served as caretakers
unquestionably seemed to advance abortion rights.  After all, the
assumption played a part in dicta justifying the recognition of a right to
abortion. Blackmun picked up on and modified the kind of sociopolitical,
caretaking-based claim advanced by Nancy Stearns’ brief in the case.'®
However, unlike Stearns’ brief, Roe offered no explanation of why women

177. Stanley, 455 U.S. at 665 (arguing that unwed fathers are not similarly situated to
unwed mothers and may be treated differently under law because “unwed fathers, as a class,
are not traditionally quite so easy to identify and locate” and because “[m]any of them either
deny all responsibility or exhibit no interest in the child or its welfare”).

178. Harry Blackmun, Memorandum to the Conference (Aug. 17, 1971), in id.

179. See Stanley, 405 U.S. at 649-58.

180. Roev. Wade, 410 U.S. 113, 152 (1973).

181. See id. at 153.

182. Id.

183. Seeid.

184. Id. at 154 (emphasis added).

185. See id.
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act as caregivers.'®

But might assumptions about motherhood limit women’s freedom as
well as expand it? Some clues can be drawn from the Court’s now
notorious decision in Geduldig v. Aiello."¥ Carolyn Aiello, Elizabeth
Johnson, Augustina Armendiaz, and Jacqueline Jaramillo were working for
the state of California when they got pregnant.'® The state denied them
disability coverage.'® Feminists joined briefs submitted in Geduldig, but
did not include caretaking-based claims. For example, NOW joined a brief
contending, among other things, that the pregnancy exclusion was an
unconstitutional form of sex discrimination and an impermissible burden
on women’s reproductive autonomy.'®® However, before it reached the
Supreme Court, it was clear that Geduldig would touch on some of the
questions at the center of the daycare debate: whether pregnant women
would or should return to work after childbirth.'”! At Conference in March
1972, the Justices clearly decided to uphold the California statute.'”” How
to preserve the statute proved to be a harder question. As Blackmun’s clerk
indicated in a bench memo, California relied on claims about the
uniqueness of pregnancy and motherhood, suggesting that regulations
concerning conditions or traits unique to women were constitutionally
permissible.'” Nonetheless, the Justices had little interest in confronting

186. See id.

187. Geduldig v. Aiello, 417 U.S. 484 (1974) (upholding a California state disability
policy that excluded pregnancy-related conditions).

188. Id. at 489.

189. Id.

190. See, e.g., Brief for ACLU et al. as Amici Curiae Supporting Respondents at 18-26,
Geduldig v. Aiello, 417 U.S. 484 (1974) (No. 73-640), 1974 WL 185753.

191. See, e.g., Mike Causey, Major Changes Considered in Employee Leave System,
WasH. PosT, Feb. 23, 1966, at A2 (explaining concern about “sick leave abuse” by mothers
with no intention of returning to work). Prominent lawsuits also drew attention to claims
that women with children never returned to work. See, e.g., Union Sues 1llinois Bell Seeking
Disability Pay for Pregnant Women, WALLST. J., Apr. 16, 1973, at 3.

192. See Geduldig v. Aiello, Conference Notes, 1-2 (Mar. 29, 1974), in The Harry
Blackmun Papers, Box 188, Geduldig v. Aiello, Library of Congress. (At Conference, Chief
Justice Burger also spoke for a majority of six in reasoning that the California classification
was not sex based.)

194. See Harry Blackmun, Memorandum to the Conference, 4-5 (Mar. 25, 1974), in The
Harry Blackmun Papers, Box 188, Geduldig v. Aiello, Library of Congress. The divide
about the standard of scrutiny applicable in gender-discrimination cases dated back to the
Court’s Conference in Frontiero v. Richardson. 411 U.S. 677 (1973) (plurality decision).
Justices Stewart, Powell, and Harlan argued against extending strict scrutiny to sex-based
classifications before the ERA was ratified, insisting that the Court should not “reach [...]
out and anticipate a major political decision which [was] currently in process of resolution
by the duly prescribed constitutional process.” See Lewis Powell to Harry Blackmun (Mar.
2, 1973), in The Thurgood Marshall Papers, Box 109; Frontiero v. Richardson, Library of
Congress. Justices White and Brennan, by contrast, favored a strict scrutiny approach partly
because “Congress [had] submitted a constitutional amendment making sex discrimination
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the issue raised by California. This hesitancy appeared to stem from
divisions on the Court about whether sex classifications should be subject
to strict scrutiny and whether the Court should wait to decide the issue until
the ERA campaign came to an end.'”*

Although mentioning the issue of sex discrimination only in a
footnote, Geduldig ultimately adopted the argument made by California:
that mothers were verifiably and constitutionally different from men and
childfree women.'”” By recognizing a stand-alone category for pregnant
women, Geduldig again hinted that the Court was receptive to the idea that
motherhood was unique in a constitutionally meaningful way.'”® . Further
evidence of this kind can be found in the deliberations in a virtually
identical case under Title VIL, General Electric v. Gilbert."’

Gilbert was a more troubling case for the Justices. Justices Blackmun,
Powell, and Stevens expressed new doubt about the correctness of
Geduldig and its application to Gilbert. '*® In trying to make up his mind,
Blackmun highlighted materials from the ERA debate suggesting that the
Amendment “would not prohibit reasonable classifications based on
characteristics that are unique to one sex.”'” Blackmun underlined “child-

unconstitutional.” William Brennan to Lewis Powell (Mar. 6, 1973), in id.; Byron White to
William Brennan (Feb. 15, 1973), in id. Justice Douglas had suggested that a strict scrutiny
standard be applied only in the case of sex classifications “[flor the purposes of
employment.” See William Douglas to William Brennan (Mar. 3, 1973), in id.

194. See Harry Blackmun, Memorandum to the Conference, 4-5 (Mar. 25, 1974), in The
Harry Blackmun Papers, Box 188, Geduldig v. Aiello, Library of Congress. The divide
about the standard of scrutiny applicable in gender-discrimination cases dated back to the
Court’s Conference in Frontiero v. Richardson. 411 U.S. 677 (1973) (plurality decision).
Justices Stewart, Powell, and Harlan argued against extending strict scrutiny to sex-based
classifications before the ERA was ratified, insisting that the Court should not “reach [...]
out and anticipate a major political decision which [was] currently in process of resolution
by the duly prescribed constitutional process.” See Lewis Powell to Harry Blackmun (Mar.
2, 1973), in The Thurgood Marshall Papers, Box 109; Frontiero v. Richardson, Library of
Congress. Justices White and Brennan, by contrast, favored a strict scrutiny approach partly
because “Congress [had] submitted a constitutional amendment making sex discrimination
unconstitutional.” William Brennan to Lewis Powell (Mar. 6, 1973), in id.; Byron White to
William Brennan (Feb. 15, 1973), in id. Justice Douglas had suggested that a strict scrutiny
standard be applied only in the case of sex classifications “[flor the purposes of
employment.” See William Douglas to William Brennan (Mar. 3, 1973), in id.

195. See Geduldig, 417 U.S. at 496 n.20 (“While it is true that only women can become
pregnant it does not follow that every legislative classification concerning pregnancy is a
sex-based classification...The program divides potential recipients into two groups—
pregnant women and non-pregnant persons.”) (emphasis added).

196. Gen. Elec. Co. v. Gilbert, 429 U.S. 125 (1976) (upholding the pregnancy exclusion
in General Electric’s disability challenge under Title VII).

197. See id. (distinguishing pregnant women from men and all “non-pregnant persons”).

198. Conference Notes, Gen. Elec. Co. v. Gilbert (Nov. 15, 1976), in The Harry
Blackmun Papers, Box 239, Gen. Elec. Co. v. Gilbert, Library of Congress.

199. See Memorandum to Justice Blackmun, 6-7 (Mar. 1976), in id.
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bearing” as the key difference of this kind.*® Other materials drew on
statements of ERA proponents like Representative Martha Griffiths to the
effect that “the equal rights amendment would not affect laws unique to
one sex, such as laws governing childbirth.”**" During deliberations about
Gilbert, moreover, the Court’s willingness to accept arguments about the
uniqueness of motherhood went beyond child-bearing.  Blackmun
understood that abortion laws recognized differences between mothers and
fathers, acknowledging that the states could “regulate abortion in
accordance with Roe even though the legislation would affect only one
sex.”®®  Justice Powell, who held another deciding vote, suggested that
mothers generally sacrificed careers for child rearing.*®

When Gilbert was finally issued in 1976, the Court firmly endorsed
the idea that discrimination based on motherhood was not sex
discrimination. However, the majority opinion offered little guidance as
to why motherhood was constitutionally unique. The Justices’ response to
this question came several years later, after the political consensus about
mother-child bonding had been reinforced.

B.  Bonding in the Court: Caban

When the Court again considered the issue, political debate about
daycare and motherhood had reached an equilibrium. Even NOW
abandoned arguments that publicly funded child care was a woman’s right.
Instead of contending that women were not necessarily better caretakers, as
we have seen, NOW leaders sometimes echoed claims that mothers did a
better job of caring for children than did fathers, other relatives, and
professionals, although feminists used these claims for a progressive end—
the demand for rights to family leave.

By 1979, the emerging consensus about motherhood within the Court
mirrored the one evolving outside it. The Court then addressed two
opinions on the differences between unwed mothers and fathers. One case,
Parham v. Hughes, involved a Georgia statute allowing unwed mothers,
but not unwed fathers, to sue for a child’s wrongful death.*”® The other,
Caban v. Mohammed, concerned a New York law allowing unwed
mothers, but not unwed fathers, to unilaterally block an adoption by
withholding consent.?®

200. Id.

201. Id.

202. Id. at 8-9.

203. Conference Notes, supra note 198, at 2.

204. Gen. Elec. Co.,429 U.S. at 123-29.

205. Parham v. Hughes, 441 U.S. 347 (1979) (upholding a law permitting unwed
mothers, but not fathers, to sue for the wrongful death of an illegitimate child).

206. Caban v. Mohammed, 441 U.S. 380 (1979) (holding invalid a gender classification
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Caban was the father of two children by his ex-girlfriend Maria
Mohammed.”” Maria had moved out of the apartment that the pair had
shared in New York City, and met and ultimately married another man who
wanted to adopt Caban’s two children.””

Did Caban have the same rights as his former girlfriend? In 1978,
when the Court was conferencing the case, it was apparent that Caban
would be the lead decision and that the vote would be close.*® Justices
Burger and Rehnquist were firm votes to affirm the constitutionality of the
statute, while Justices Brennan, Marshall, and White clearly favored the
opposite outcome.?'® Although the remaining Justices were undecided,
Justice Stewart offered a rationale for upholding the New York statute
based on the idea of mother-child bonding.”"' He explained that in “nine
out of ten cases, New York would find a father disqualified from making
decisions for a child.”*'* The statute was not based on a gender stereotype,
Stewart concluded, but on “practical fact.”*"

By January 1979, it became clear that Justice Blackmun held the
deciding vote in the case.’' No longer undecided, Stewart and Stevens had
come to the conclusion that the statute was constitutional, and firmly
endorsed bonding arguments.?'® Blackmun’s clerk described this position
as follows:

The Equal Protection Clause aims to proscribe discrimination
based on mere “status:” the status of being black, the status of
being female and so on. The Equal Protection Clause,
accordingly, proscribes gender discrimination only when it is
based on gender per se; it [this classification]is based, rather, on
what might be called “parenthood.” It is a common-sense fact
that unwed mothers and unwed fathers are not similarly situated
as regards infant children. The discrimination between them,
therefore, i1s not invidious discrimination based on “sex,” but a

in a New York adoption law in response to an as-applied challenge).

207. Id. at 381-82.

208. See id.

209. See Memorandum to Justice Blackmun concerning Caban v. Mohammed (Jan. 22,
1979) (on file with the Library of Congress, Box 290); Memorandum to Justice Blackmun
concerning Caban v. Mohammed, 1-2 (Nov. 8, 1978), (on file with the Library of Congress,
Box 290) (explaining that the outcome and assignment of Parham would depend on the
holding and reasoning of Caban).

210. See Conference Notes, Caban v. Mohammed, 1-2 (Nov. 8, 1978), (on file with the
Library of Congress, Box 290).

211, Id

212, 1d

213. Id

214. See Memorandum to Justice Blackmun concerning Caban v. Mohammed (Jan. 23,
1979), on file with the Library of Congress (explaining that, before Blackmun chose a side,
the vote on the case was 4-4).

215. Seeid.
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reasonable classification based on their differing roles vis-a-vis
the child; the gender classification, as it were, is only
fortuitous—the accidental feature of the real differences between
“mothers” and “fathers.””'¢

By contrast, Justice Powell’s proposed majority took up the anti-
stereotype arguments advanced by NOW before 1975.*'" As Blackmun’s
clerk summarized, the Powell opinion “rejected any distinction between
natural parents on the grounds of the intimacy of their relationship with the
child.”*'® As Blackmun’s clerk described it: “any suggestion that mothers
were closer to their children, or that natural fathers were scoundrels
uninterested in their offspring, was rejected as an archaic and overbroad
generalization.”?"?

After Powell circulated his first draft, it became apparent that no
majority would support anti-stereotype claims of the kind once advanced
by NOW.* Rather than lose his majority, Powell rewrote the draft in
order to address Blackmun’s concerns.””' The new draft struck down the
New York statute but implicitly endorsed arguments based on mother-child
bonding.?*

In response to the concerns of the other Justices, Powell
acknowledged: “most unwed fathers are less close to their children, are
irresponsible, and hard to locate.”®  The state could permissibly
distinguish between unwed mothers and fathers so long as unusual fathers,
like the father in Caban, could prove themselves to be exceptions to the
general rule.?**

Although voting to invalidate the New York statute, Powell seemed to
recognize the bonding claims that emerged from political debate. He
acknowledged that mothers often had “a significantly closer [bond] to the
child during infancy.””*> Without violating the Constitution, he conceded,
the government could acknowledge that “unwed fathers are less close to
their children than unwed mothers.”?*

Caban made clear what earlier cases suggested: the Court was

216. Id.

217. See Memorandum to Justice Blackmun, 1 (Jan. 17, 1979), (on file with the Library
of Congress).

218. Id

219. See id.

220. See Memorandum (Jan. 23, 1979), supra note 214, at 2 (explaining Blackmun’s
reluctance to sign onto Powell’s earlier draft majorities).

221. Seeid.

222, 1d

223, Id

224, Seeid.

225. Id.

226. Id
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receptive to biological or psychological explanations of women’s role in
caretaking. It is precisely this openness that makes leading (and
ambiguous) caretaking-based justifications for abortion susceptible to
misinterpretation.  Given the Court’s past interest in biological
explanations, a claim stating that women do serve as caretakers can,
without further explanation, be misread as an argument that women should
do so.

C. Caretaking, Ambiguity, and Abortion

The core of Casey’s equality-based reasoning comes with the
opinion’s account of the rationale for Roe v. Wade.””’ At first, Casey’s
analysis seems limited to the effects of childbirth on women’s place in
society: “The mother who carries a child to full term is subject to anxieties,
to physical constraints, to pain that only she must bear.”**®

This portion of Casey’s reasoning is difficult to question: after all,
only women can get pregnant or give birth. Shortly thereafter, however,
Casey speaks in broader terms about the effects of child rearing on
women’s equal citizenship, explaining that the abortion decision affects
“the destiny of the woman.”?*® Casey goes on to describe abortion as an
issue of women’s “responsibility.”?®  Although describing “infinite
variations” in opinion on rightness of abortion, Casey most clearly
describes two choices—the decision to “provide for the child and ensure its
wellbeing” or choose abortion because inadequate “care of a child is a
cruelty.”.”?!

These observations explain the Court’s conclusion that “[t]he ability
of women to participate equally in the economic and social life of the
Nation has been facilitated by their ability to control their reproductive
lives.”? Casey implies that procreation affects women’s equality interests
not only because women bear children but also because women rear
them.”” If women are the ones assuming caretaking responsibilities, the
impact of a pregnancy will necessarily continue long after a child is born.

At times, Casey’s understanding of the caretaking role played by
women is compatible with the kinds of sociopolitical explanations offered
by Nancy Stearns in 1973. The opinion describes “anxieties and physical

227. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 852-53 (1992) (plurality
opinion).

228. Id. at 852.

229. Id.

230. See id. at 853.

231, Id.

232, Id. at 856.

233. See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 856 (1992) (plurality
opinion).
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constraints” faced by “[t]he mother who carries a child to full term” and
unequivocally asserts that those duties may not be forced on her: “That
these sacrifices have from the beginning of the human race been endured
by the woman with a pride that ennobles her in the eyes of others and gives
to the infant a bond of love cannot alone be grounds for the State to insist
she make the sacrifice” Concurring in part and dissenting in part,
Justice Blackmun drew on similar caretaking-based justifications: “By
restricting the right to terminate pregnancies, the State conscripts women’s
bodies into its service, forcing women to continue their pregnancies, suffer
the pains of childbirth, and in most instances, provide years of maternal
care.”?

However, as had many feminist briefs in recent abortion litigation,
Casey offered an ambiguous and even contradictory account of why women
arc the ones overwhelmingly likely to assume caretaking duties. In that
case, biology-as-destiny arguments at times provide the answer to this
question. Casey appears to take this approach in its discussion of the
informed-consent provision of the Pennsylvania law, which required
physicians to provide women with information about, among other things,
a fetus’s probable gestational age.”® In analyzing this provision, the Court
focused on the psychological damage and harm done to women who had
abortions.”” The majority suggested that “most women... would deem the
impact on the fetus relevant, if not dispositive, to the decision.””® The
opinion even suggests that many women choosing abortion would regret it:
the statute was justified, according to Casey, because it reduced “the risk
that a woman [might] elect an abortion, only to discover later, with
devastating psychological consequences, that her decision was not fully
informed.””® The informed-consent analysis implied that women would
regret abortion because, given the primacy of the bonds they shared with
their children, mothers would naturally make decisions based on their
concern for the welfare of the child or fetus.

At other times, of course, Casey criticizes biology-as-destiny
arguments: first, in explaining that the State could not “insist, without
more, upon its own vision of the woman’s role,” *** and second, at greater
length, when invalidating the Pennsylvania spousal-notification

234. Id. at 852.

235. Id. at 928 (Blackmun, J., concurring in part, concurring in the judgment in part, and
dissenting in part).

236. Id. at 881.

237. See id. at 882.

238. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 882 (1992) (plurality
opinion).

239. Id.

240. Id. at 852.
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provision.”*' Is this the “true Casey”?

There is no clear answer to this question, but the Court’s recent
decision in Gonzales v. Carhart offers a cautionary note. In that case, the
Court upheld the Partial Birth Abortion Act.*® Carhart is perhaps better
known for its rhetoric than for its reasoning: the decision famously
described “the bond of love a mother has for her child” as the “ultimate
expression of respect for human life.”** The Court went on to predict that
some, if not many, women “regret their decision to abort the infant life they
once created.”’ Because so many women would regret choosing
abortion, the Court suggested, it was reasonable to force doctors to provide
certain information designed to discourage abortion, and it was justifiable
to force women to consume that information.

As we have seen, Carhart makes clear the difficulties of the gender-
role arguments at work in Casey. According to Carhart, as the Article has
argued, Casey already recognized the unique impact of childbearing on
women. For related reasons, as Carhart stated, the government could
restrict abortion based on an assumption that women would not choose
abortion if they were fully informed about its consequences.**

Casey and Carhart, like Caban, highlight the tradeoffs involved in
making ambiguous caretaking-based claims. On the one hand, such claims
are more likely to appeal to judges inclined to invoke the “pride that
ennobles [a mother] in the eyes of others” and the “bond of love” she
shares with her infant.** On the other hand, non-structuralist, caretaking-
based claims are easily open to misinterpretation. Without a clear
argument that women are sometimes forced by circumstances into child
rearing, some courts have been inclined to read caretaking-based arguments
in the terms provided by Schlafly or other antifeminists: that women are
better caregivers than men, are psychologically predisposed to serve as
caregivers, and will harm both themselves and their children if they do not
assume caretaking duties.

VI. CONCLUSION

Caretaking-based justifications for abortion rights have played an
increasingly important part in abortion jurisprudence and litigation.
However, as this Article shows, the dominant forms of caretaking-based

241. Id. at 896 (arguing that state regulation impairing abortion rights “will have a far
greater impact on the mother’s liberty than on the father’s”).

242. Gonzalez v. Carhart, 550 U.S. 124, 168 (2007).

243. Id. at 159.

244. Id at 129.

245. See, e.g., id. at 129, 159, 168.

246. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 852 (1992) (plurality
opinion).
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claims have changed substantially over time and have done so partly in
response to the social-movement debate about motherhood, daycare, family
leave, and abortion. In order to attract support for child care reforms,
feminists modified their caretaking-based claims, both inside and outside
the context of abortion. In particular, members of NOW and other
women’s groups deemphasized structural arguments, either combining
them with psychological accounts of the parent-child bond or omitting
them entirely.

There were several historical reasons for this shift. First, in the
daycare debate and in abortion litigation, in responding to antifeminists,
women’s groups borrowed from and reworked bonding-based arguments,
offering a less clear explanation of why women served as caretakers.
Second, in order to appeal to homemakers, politicians, and jurists
supportive of or sympathetic to traditional gender roles, women’s groups
had reason to present caretaking work as the product of free choice and
altruism rather than of discrimination or stereotyping. For the same
reasons, women’s groups had reason to reframe their caretaking-based
claims in the context of abortion.

These ambiguous caretaking-based claims have involved a distinct set
of tradeoffs. On the one hand, such a claim has broad appeal, proving
equally attractive to those who approve or disapprove of traditional
parental roles. Moreover, such claims appear to have been influential: the
Court in Casey has invoked similar rhetoric. On the other hand, because
such claims are ambiguous and open-ended, they are susceptible to
misinterpretation. Often, as was the case in Carhart, the Court can read
caretaking arguments in the terms advanced by daycare opponents in the
1970s: women act as caretakers because of the paramount, psychological
bond between mother and child. Framed in these terms, women’s role in
caretaking can be understood as a justification for restricting rather than
protecting abortion rights.

How ought feminists to react? One possibility is to offer a stronger
and clearer account of the political and social reasons that women tend to
serve as caretakers. Another is to acknowledge and accept the benefits and
disadvantages of ambiguous caretaking-based claims. As the history
studied here shows, the choice to use these arguments may be the right one,
but as in the past, it will be a calculated risk.



