






CALIFORNIA COASTAL PLAN

ticipate in the planning process did so primarily as a result of their
previous involvement in permit matters. 6"

There are several major factors that help explain the high level
of citizen interest and participation in California's coastal management
and planning program. Among these was the organization and mobiliza-
tion of vast numbers of persons both before and during the Proposi-
tion 20 campaign. Many persons involved in the campaign came to
view the Coastal Act as, in part, their "baby" and felt they had a stake
in its effective implementation. In addition, provisions in the Act
itself were designed to assure opportunities for public participa-
tion.162 The nature of the planning process abetted public interest,
particularly because of the high level of visibility of the commission
proceedings, the ready accessibility of the commissioners' 63 and the

often emotionally charged confrontations between prodevelopment and
proenvironment interests during meetings. Continued participation
has been reinforced by the commissions' acknowledgment of public
input and frequent action upon it.

The consequences of implementation of the Coastal Plan have
certainly stimulated public concern and interest. High stakes, in terms
of natural resources and economics, are involved for a large and vital
chunk of California's land area. Permit and planning decisions have
real world consequences for many people, especially concerning jobs,

to secure access to the bay. Their central point, however, was to demonstrate the
uniqueness and value of their neighborhood as a resource. In denying the permit appli-
cation the State Commission said: "The coastal zone contains many natural resources
deserving of protection under the Coastal Act. It also contains man-made resources-such
as low income neighborhoods near the shoreline-that are just as threatened as many of
the natural resources, and are deserving of similar protection under the Coastal Act."
California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting 11 (Sept.
17-18, 1974).

The people who appeared at the permit hearings did not later participate in the
drafting of the Coastal Plan policy on this issue. They had made their case for purposes of
the permit matter. They had also left their mark on the Coastal Plan. The importance
of protecting unique coastal neighborhoods was later dealt with and made a part of
the Plan. COASTAL PLAN 75.

161. The authors are familiar with many persons who were generally disillusioned
with government and especially with planning, but who were "turned on" by their
involvement in permit cases. These persons found they could affect a decisionmaking
program that had a direct impact on the quality of their own neighborhoods. They saw
they had a stake in the coastal program and became some of the most active participants
in the planning work of the commissions.

162. CAL. PUB. RES. CooE §§ 27001(b), 27224 (West Supp. 1975).
163. This results, in part, from the commissioners' attitude that they are accountable

to the public that created their positions and from a healthy recognition that the time
and effort spent on planning will have been wasted if public understanding and acceptance
of their work product is not achieved. Every meeting is preceded by public notice. These
meetings and each commission's files are open to the public.
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economic investments, recreational activities, and the quality of each
person's immediate living environment. Many persons have undoubted-
ly been encouraged to participate because of the variety of values,
many of which had never before been seriously considered in land use
regulatory processes, which by the mandates of the Coastal Act must
enter into the decisionmaking process. Last, knowledge that the
Coastal Plan is not self-implementing and that the permit process is
temporary has sustained ongoing involvement by participants who know
that they will have to go back to the legislature and the public to
assure implementation of the Plan and continuance of coastal develop-
ment controls.

The Coastal Plan is proof that participatory planning can work.
There are, however, weaknesses in the public participation component
of California's coastal program. The major inhibitors of even more
extensive public involvement have been the expense of a thorough,
high quality job and the scarcity of financial resources to sustain par-
ticipation. Effective involvement in the permit process means appear-
ing at both the regional and state levels. The State Commission changes
the location of its meetings, alternating among several cities up and
down the coast. As a result, expensive travel is often necessary. Fre-
quently, the permit applicant requests postponement at the last minute.
The appellant, at least when the appellant and the applicant are
different parties, then finds he has wasted a trip and must try to get to
the next meeting weeks later at yet another location.' Travel costs
alone have significantly cut into the level of citizen participation. In
addition, many permit matters require the assistance of professionals
with technical expertise in various subject areas. Legal help is also
often required. This type of support is rarely free. Consequently, many
conservation and citizen groups have been able to participate only on
an intermittent basis. When they have been involved, the technical in-
formation or expertise necessary for a complete presentation is often
lacking. Those groups which have been able to participate on a
regular basis have done so solely because of continuous financial sup-
port from several sources.'"5 But even for these few groups the avail-
able financial support is woefully limited. Lack of adequate funding
has severely restricted the extent to which these groups can assist

164. The State Commission has attempted to schedule its meetings in locations in-
volving the least travel distance for the greatest number of people who might be
interested in the particular agenda.

165. In one case, the defendant developer settled out of court and agreed to deposit
$100,000 in a trust fund for use by citizen groups involved in the coastal program. The
fund is managed by the Lake Merced Council, which has awarded grants for the support
of many groups and activities involved in either coastal permit or planning matters.
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in the effective implementation of the Act. For example, they have
been unable to appeal many regional permit decisions which were
inconsistent with previous decisions or otherwise in conflict with the
goals and objectives of Proposition 20, and which should have been
appealed. Most of these organizations are too inadequately financed to
fully utilize the appeal process.

A noticeably adverse impact on public participation has been

caused by the lower court decisions already mentioned 16 6 which have
imposed court costs and attorneys' fees on citizen-organization plaintiffs
that lost legal actions to restrain violations of the Coastal Act. The
question of attorneys' fees is currently before the California Supreme
Court.

6 7

The primary purpose of the broad standing provisions in the Act
is to enlist and encourage the public's help in assuring effective en-
forcement and implementation. Legal actions are expensive, and with-
out the provision for payment of legal fees, citizen groups would hesi-
tate to undertake them. Because the Act relies so heavily on public
participation, provision should have been made for resources to sus-
tain that participation. 6 8 The purposes of the Act itself would be

seriously undermined if attorneys' fees were to be imposed on citizen
groups acting as plaintiffs when, for whatever reason, they do not pre-
vail in actions brought to prevent violations. As noted, the lower court
decisions have already had a chilling effect on public involvement in
the enforcement process.

Despite these obstacles, the extent and quality of public involve-
ment in California's coastal resources management and planning pro-
gram have been remarkably good. There is little doubt that but for
this participation the Coastal Plan now before the state legislature
would not enjoy the broad public support it has. The involvement of
many individuals and groups interested in the use and conservation
of coastal resources has been a significant, positive force in framing
and refining the broad scope of issues raised in both the permit and
planning aspects of the commissions' work. This participation has been
an extremely productive force in bringing into perspective the many
conflicts among conservation, development, and public interests in

166. See notes 154-55 and accompanying text supra.
167. See letter from Carl Boronkay to Melvin B. Lane, Dec. 6, 1974. The lower

court decision in the case under consideration is Great Lakes Properties, Inc. v. City of
El Segundo, 117 Cal. Rptr. 232 (Ct. App. 1974).

168. Such a proposal to fund public participation has been made to California's new
Energy Resources Conservation and Development Commission. California Energy Re-
sources Conservation and Development Comm'n, Public Participation in the California
Energy Resources Conservation and Development Commission: The Role of the Ad-
ministrative Advisor, and the Funding of Public Participants (Sept. 1975).
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the use of limited coastal resources. Most important, however, has been
the opportunity thus provided for the development of consensus
planning and decisionmaking. The Coastal Act has successfully brought
developers and environmentalists together to explore methods and
techniques agreeable to both sides. Even though agreement has often
not been reached, representatives of the various interest groups in-
volved have at least started talking with each other.169

D. Major Issues Raised by Coastal Development Controls

During the past 32 years, the coastal commissions have processed
over 18,000 permit applications and claims of exemption. The bulk
of these did not involve important coastal resource issues and were
routinely approved. Those that did raise vital issues or were contro-
versial almost always were appealed to the State Commission. Several
state level decisions have statewide importance.

1. Local Planning.-The coastal commissions, particularly the state
body, have repeatedly emphasized the importance of local planning.
In some areas local planning does not exist. In others, it exists but is
obsolete, inadequate, or simply ignored. The commissions have en-
couraged local planning where none now exists and have attempted
to adhere to it where it does. Any local planning is complicated by the
fact that several governmental bodies have jurisdiction over develop-
ment activities but are unable to get together to do the necessary
planning. As a result, resource allocation decisions are made on an
ad hoc basis. Resources and environmental quality suffer and the
carrying capacities of natural and manmade systems become stressed
and overloaded. Where these circumstances have existed, the State
Commission has often turned down development applications pending
commencement or completion of local planning for the area. The ap-
proval of development in the absence of such planning would eliminate
future planning options at both state and local levels, and would be
inconsistent with orderly, balanced development.1 70

This has been a particularly acute problem in the Marina del Rey
area of Los Angeles. The marina itself, reputed to be the world's
largest manmade marina, is a county project funded with public

169. It has been encouraging to witness permit hearings in which developers and
environmentalists have agreed on what should be done, and how and where it should
be done. The role of the commissions in the process has frequently been that of facili-
tators. Many observers have been pleasantly surprised to find how often the two sides
can reach agreement after they have been forced to talk to, rather than about, each other.
This is a significant but frequently overlooked aspect of public participation.

170. CAL. PuB. REs. CODE § 27302 (West Supp. 1975).
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bonds. The development adjacent to and in the vicinity of the marina,
however, is serviced by the City of Los Angeles. A continuing conflict
between the two jurisdictions as to how marina development should
proceed, together with poor county planning in the first instance, has
brought high density and intensity uses into the area. The effect
has been to exclude the general public from a recreational resource
originally intended for public use.

The State Commission turned down nearly every development pro-

posal in the Marina del Rey area until the completion of a local plan,
pursuant to which development could be approved consistently with
the requirements of the Coastal Act.'71 This virtual moratorium on
development prompted the two local governments, local home owners,
developers, and area-based citizen groups to get together to work out an

acceptable land use plan. The University of Southern California Sea
Grant program provided technical expertise and other types of support.
Relying on evolving Coastal Plan policies, this group completed an
area plan for Marina del Rey in less than 6 months,"' an accomplish-
ment particularly noteworthy because of the previous antagonism
among the group participants.

One reason the commissions have been so concerned about the lack
of local planning is that the cumulative impact of development is rarely
taken into account. A local resource conservation and use plan is one
way to promote orderly development while protecting coastal re-

171.
The Marina del Rey area-the marina itself, under Los Angeles County jurisdic-
tion, and the surrounding lands within the City of Los Angeles-has rapidly de-
veloped. The attractions have been the marina itself, which is the largest man-
made small-boat harbor in the world; the relatively clean coastal air; and the

general amenities of this part of the coast. But along with development have
come significant problems: public recreational open space is scarce; traffic con-
gestion is severe (the Los Angeles City Traffic Department has said that "either
the intensity of land development in the area should be limited to the capacity
of the present transportation systems or additional traffic facilities should be
provided"); slow-moving traffic adds to air pollution; and as a result of automotive
congestion, public opportunities to reach and use the oceanfront are greatly re-
duced. Moreover, there is a question as to whether land near the marina itself
should go for general office and commercial development, or should be reserved for
such things as boat storage, boat service, and other purposes directly related to the
marina. The Commission has denied several applications for general office, com-
mercial, and residential construction in this area, because the cumulative effect
of such construction can only aggravate existing problems, and to allow time
for joint planning by the many public agencies and private interests involved to
try to alleviate the present situation.

ANNUAL REPORT (1974), supra note 106, at 10. California Coastal Zone Conservation

Comm'n, Minutes of Comm'n Meeting 7-9 (Nov. 19-20, 1974); California Coastal Zone
Conservation Comm'n, Minutes of Comm'n Meeting 4-6 (March 6, 1974).

172. M. McCoY & C. WALECKA, MARINA DEL REY SUBREGIONAL PLAN (Aug. 8, 1975).
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sources. A project on Mission Bay at San Diego was not allowed to
proceed because the findings required by the Coastal Act could not be
made in the absence of a specific, enforceable conservation and de-
velopment plan for the entire bay. 173 The State Commission approved
an application for a large marina and related facilities on the condition
that the City of San Diego first begin an environmental assessment and
planning program. This planning is currently under way."' The same
body denied a similar project on Glorietta Bay in San Diego County
pending completion by the City of Coronado and the San Diego Uni-
fied Port District of a plan for future recreational uses of the bay.175

In another case in San Diego involving expansion of a sewage treat-
ment facility on Point Loma, permit approval was conditioned on com-
mencement of planning for the area served by the expanded sewer
system, and extensive citizen involvement in the system's design.176

The system is intended to meet the needs of a population projected at
2 million and to deal with impacts generated by the continued growth
of Tijuana across the border in Mexico. This local planning effort is
now nearing completion. The proponent of a similar project in
Orange County just north of San Diego has resisted any redesigning
or citizen participation in the planning of its project. As a result, this
project, though smaller than the San Diego project, has experienced
greater delays and costs. 177

The commissions' experience with local planning during the per-
mit process convinced them that such planning can be effectively
accomplished if properly encouraged. This conviction set the stage
for their final recommendation that primary responsibility for im-
plementation of the Coastal Plan be delegated to local governments
under coastal agency supervision. 7 8

2. Conversion of Uses.-California's coastal zone contains highly
productive agricultural lands.1 79 Coastal counties currently have about
3.5 million acres in agricultural use. Approximately 340,000 acres
produce "coastal-related" crops.8 0 Urban expansion has caused much

173. See California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting
12-13 (Nov. 28, 1973).

174. See California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meet-
ing 2-3 (Feb. 6, 1974).

175. Id. at 15-17.
176. See California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting

9-11 (March 6, 1974).
177. See California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting

4-7 (June 20, 1973).
178. COASTAL PLAN 12.
179. Id. at 54.
180. Id.
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of this important agricultural land-1 out of every 12 acres in the
1960's-to be converted to other uses. The Coastal Act provides special
protection for agricultural lands by requiring a two-thirds vote for
the approval of any development that may adversely affect agricultural
lands.18 ' Mindful of increasing demands for food and the need to
preserve planning options, to retain open lands, and to protect wildlife
habitats, the State Commission has prevented the unnecessary conver-

sion of productive coastal agricultural lands to other uses. It has done
so despite many developers' arguments that they should be permitted
to build because they cannot afford to maintain any agricultural uses on
the landY.8 2

The commissions, in both their permit and planning work, have
recognized agriculture as a significant coastal resource. The value of

coastal specialty crops alone came to about $2 billion in 1969. Farming
activities within 5 miles of the coast provide more than 350,000
jobs.18 3 Production of food and fiber can continue year after year only
so long as the resource base is maintained. In turning down a major
residential project on agricultural land, the state body determined
that it should not encourage the use of valuable coastal agricultural
land for the creation of bedroom communities that could just as well
be built in already urbanized areas or outside the coastal zone.18 4 This
decision was reviewed in California's largest newspaper:

A determination to protect agricultural lands along the California
coast has now been adopted as policy . . . and it is an important
and useful step.

... Maintenance of agricultural uses leaves all [planning] options
open. Creation of new cities, erection of new buildings make more
difficult the final decision on open space, recreation use, planning
for the broad public good.

This policy decision . . . is further evidence of the careful and
intelligent way the commission is carrying out its obligations
under . . . Proposition 20 . .. .185

In another case, division of a 1,007 acre parcel of farm land was

limited to four units, although the applicant wanted 12. Before al-

181. CAL. PUB. RES. CODE § 27401(e) (West Supp. 1975).

182. See California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting
2-4 (Dec. 19, 1973).

183. COASTAL PLAN 54.
184. See California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meet-

ing 14-15 (July 18, 1973).
185. Los Angeles Times, Aug. 6, 1973, § II, at 6.
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lowing the four-way split, the commission required dedication to an
appropriate public agency of an open space easement over the entire
acreage. The permitted split followed boundary lines established by
past tenants who had farmed the four parts successfully. The commis-
sion thereby prevented the division of productive farm land into units
too small to be economically viable. 186 In similar cases involving agri-
cultural land, consideration was given to the inhibiting effect on non-
agricultural uses of nearby farming practices, such as the spraying of
pesticides.

The commissions have also tried to slow the conversion of existing
coastal neighborhoods. Many of these are older residential neighbor-
hoods, the residents of which come largely from low to moderate, or
fixed income groups. Replacement of existing housing with modern
apartments or condominium units forces the previous residents to move
away. In addition to this displacement, the new housing usually is
of higher density. As a result the carrying capacities of existing facili-
ties and systems, such as roads and sewers, are often severely strained.
Holding down the conversion rate allows more considered planning
for the future of these neighborhoods.

3. Public Access.-The inadequacy of public access to the water's
edge continues to be a major issue and is an important cause of the
continuing public support for coastal zone management legislation. Sub-
merged lands and tidelands, whether filled or not, are subject to the
common law public trust that, in addition to retaining public com-
mercial, navigational and fishing rights, includes public uses such as
recreation and the preservation of wildlife habitats and open spaces. 18

186. See California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meet-

ing 7-8 (Oct. 1, 1975). The Commission's concern was that 12 parcels would be
much more difficult to manage than four parcels. Each succeeding division of land would
complicate efficient agricultural management. For example, tenant farmers would have

to deal with several landowners who might not agree on the best economic use of the
property. Also, if the recorded parcels did not match those leased by the tenant farmers,

further divisions of the property might be required. Several benefits were envisioned by
restricting the division of the land to four parcels. Larger, more efficient agricultural units
would be retained, and the likelihood that parcels would be split off for development

would be reduced. Limiting the future use of the property to agriculture would also

assure the retention of the property's agricultural zoning, which would prevent the

development of campsites and recreational vehicle parks that would be allowed under
less restrictive zoning provisions. The open space easement was viewed as a way to
insure direct enforcement of the use restrictions. It was also considered more permanent

than the use of deed restrictions alone. See also California Coastal Zone Conservation

Comm'n, Minutes of Comm'n Meeting 3-4 (Sept. 16-18, 1975); California Coastal Zone

Conservation Comm'n, Minutes of Comm'n Meeting 2-3 (Dec. 17-18, 1974).
187. Marks v. Whitney, 491 P.2d 374 (Cal. 1971). See also Taylor, Patented Tide-

lands: A Naked Fee? Marks v. Whitney and the Public Trust Easement, 47 CALIF. ST.
B.J. 421 (1972).
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The public trust doctrine, constitutional protections of public access
to navigable waters, 188 and the Coastal Act's own emphasis on protect-
ing public access to the shoreline have, in combination, made the maxi-

mization of public access one of the commissions' principal goals. If
the dedication of some form of public access is reasonable, the com-
missions have not hesitated to require it.""

Access means many things, including the ability to see the coast-

line, to live near it, to get to it, to park near it, and the affording of
recreational facilities. The more difficult problems involve efforts to
obtain access through private subdivisions developed prior to Proposi-

tion 20. When the developer is before the commission, dedication can

be required. But when an individual lot owner is involved, the most
realistic approach may be public acquisition. Even when only a lot

owner is before the commission, the imposition of overall conditions

on the entire subdivision may work if the subdivision developer is
cooperative.

4. Recreational Opportunities.-Among the most important re-

sources of the coast is its use and potential for recreation. California's

coast offers a wide variety of recreational opportunities, including
swimming, fishing, boating, skin diving, surfing, hiking, sunbathing,

picnicking, camping, riding, sightseeing, and many other uses sooth-
ing to body and soul. The coast's many tide pools, sand dunes, marshes,

and estuaries provide a rich laboratory for the education of the young
and the not so young. The importance of protecting coastal recreation-

al opportunities is underscored by the requirement that any develop-
ment that would reduce the size of any "area usable for public recrea-
tion" must be approved by a two-thirds vote of the total authorized
membership of a commission. 90 This standard has been applied to

private property that is currently being used for recreation, that is
being considered for public purchase, or that is particularly well suited

for potential recreational uses.
An interesting case raising many major issues and conflicts inherent

in coastal resource planning and management dealt with a proposal
to provide facilities for recreational vehicles at a location just north

of Los Angeles. The developer wanted to construct a 200-space recrea-

tional vehicle park on 18.9 acres. The State Commission approved the

project after deleting 75 vehicle spaces and replacing them with areas

for tent camping, hiking trails, and picnicking. The Commission

stated:

188. CAL. CONsT. art. XV, § 2.

189. See Healy, supra note 74, at 372.

190. CAL. PUB. Res. CODE § 27401(b) (West Supp. 1975).
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This appeal poses one of the most important policy questions yet
to come before the Commission: should uses of land in the coastal
zone that can benefit many people have preference over uses that
benefit a few? Or, more precisely, when a piece of land is not pro-
posed for public acquisition and is thus almost certain to be de-
veloped, should it be used for housing of benefit primarily to the
residents of the housing-or should encouragement be given to vaca-
tion or similarly temporary uses, such as resorts, hotels, rental units,
and recreational vehicle parks, that will allow many more people to
enjoy the amenities of the coastal zone? Although this question will
be more fully explored in the Commission's planning, it appears
entirely consistent with that planning to make clear, at least tenta-
tively, a preference for land uses that will allow the most people
to enjoy the coastal zone. This is particularly important because,
in many areas of the coastal zone, the costs of housing are already
high and still rising. Many Californians who will wish to use and
enjoy the coastal zone may not be able to afford to live permanently
in it. Thus, landowners and developers should be encouraged to
provide increasing opportunities for Californians of all levels of
income to enjoy coastal areas.191

5. Industrial Uses.-Among the most controversial development pro-
posals are those involving industrial uses which proponents say will
provide jobs, energy, and economic growth. In approving a Los
Angeles Harbor expansion project, the State Commission concluded
that "[p]ort facilities are obviously water-related and are a proper and
important use of coastal zone resources. ' ' 119 2 This case established pre-
cedent for holding that an industrial use on the coast is proper if that
use is dependent on a coastal location.

In several decisions involving industrial uses, an interesting theme
appears, demonstrating quite dramatically that Proposition 20 is a
strong environmental protection law as well as a coastal planning
program. These cases illustrate a point often missed by the casual
observer: in their deliberations on permit applications the commis-
sions do not have flexibility to balance economic and energy needs
against adverse environmental impacts. The Act's permit standards
are quite explicit and do not appear to allow traditional trade-offs.
Despite these rigid standards, the State Commission has in fact weighed
factors on a number of occasions. In one case, a freeway extension in

191. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting 7
(Nov. 28, 1973). See also California Coastal Zone Conservation Comm'n, Minutes of
Comm'n Meeting 13-14 (Oct. 17, 1973).

192. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting
11 (July 5, 1973).
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Monterey County was approved even though the project would
eliminate prime agricultural lands, cut deeply into a significant coastal
sand dune formation, and endanger a series of wildlife habitats.1 93 The
Commission concluded that substantial adverse environmental impact
would result if the Commission denied the project and required the
use of an alternate inland route. In effect, the Commission decided
that the adverse environmental effects of a denial would be greater than
those of approval. At that point, meeting the Coastal Act's standards
became even more difficult. The necessary finding that the proposed
development would not have any substantial adverse environmental
effect could not have been made at that time. To justify approval,
the Commission concluded that if certain conditions were ac-
complished, adverse impacts would be mitigated, and at that point in
the future, the findings required by the Act could be made.

A similar case involved expansion of a fossil fuel electric generat-
ing plant on Terminal Island in Los Angeles harbor. 9

4 The applicant
could not show that its development would not have any substantial
adverse impact on the harbor's marine life. The State Commission
approved the permit subject to a number of stringent conditions, even
though it could not make the findings required by Proposition 20.
The conditions relate to air quality, and also require that a marine
study and monitoring program be undertaken at the applicant's ex-
pense. If the marine study shows adverse effects, the applicant has
agreed to take corrective steps, including construction of a multi-
million dollar cooling tower. Again the Commission based its approval
on a finding which it assumed could be made at some point in the
future and after a number of events (the completion of the marine
studies and the institution of corrective measures) have occurred.

In these cases a balancing of environmental impacts occurred. Ad-
verse environmental effects of a permit denial were factored into the
determination of whether approval, subject to conditions, should be
granted. In the freeway case, an alternate route would have had even
greater adverse environmental consequences inland of the permit area.
Denial of the Terminal Island power plant expansion would, it was
argued, result in increased reliance on existing power plants which
discharge greater quantities of pollutants into the air than would the
proposed expansion unit. Neither decision was appealed to the courts.

A third case did not initially lend itself to the solutions used in

193. Id. at 21-23.
194. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting

2-10 (Aug. 8, 1973); California Coastal Zone Conservation Comn'n, Minutes of Comm'n
Meeting 15-18. (July 18, 1973).

1976]



FLORIDA STATE UNIVERSITY LAW REVIEW

the above cases. It involved expansion of the San Onofre nuclear
generating facility on the northern coast of San Diego County.19 Con-
struction of the $1.4 billion project would have included excavation
and removal of 52 acres of unusual bluffs and canyons. Over a half
mile of beach would have been lost. The enormous quantities of sea
water needed for the facility's cooling system could, in the words of the
State Commission's staff, have caused "several square miles of coastal
waters to become the equivalent of a marine desert." 196 The applicants
argued that energy needs in Southern California necessitated swift
approval and that denial would cause increased reliance on fossil fuel
plants, resulting in greater air pollution and the use of an additional
25 million barrels of oil per year. The project's proponents, having
previously secured all other necessary governmental approvals (includ-
ing that of the Atomic Energy Commission), refused to consider modi-
fications of their plans suggested by the State Commission's staff. The
Commission voted 6-to-5 to approve the project. Since a two-thirds
majority was required, however, the vote fell two short. The staff, in
an extensive report, had recommended denial of the facility as pro-
posed, but had emphasized that alternatives existed which could have
assured both adequate supplies of energy and a healthy environment.

Predictably, the furor raised by the San Onofre denial reached al-
most hysterical proportions. A deputy to national energy chief William
Simon, a number of major press editorials, Governor Reagan and other
politicians, chambers of commerce, and city councils, among others,
implored the State Commission to approve the expansion of San Onofre.
In almost every communication the energy crisis was cited as a reason. 197

The Commission, however, had little choice. The project, if approved
as proposed, would have had a substantial adverse environmental effect
which could not have been outweighed by possible adverse effects of
a denial. San Onofre provided a dramatic illustration of the importance
of the Act's procedural provisions and of how they work. These pro-
visions include the two-thirds vote requirement, the burden of proof,
the affirmative finding provision, the Act's permit test which does not
allow balancing economic and energy need factors against environ-
mental effects, and the conflict of interest provisions.198

195. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting
7-19 (Feb. 20, 1974); California Coastal Zone Conservation Comm'n, Minutes of Comm'n
Meeting 2-9 (Jan. 9, 1974); California Coastal Zone Conservation Comm'n, Minutes of
Comm'n Meeting 1-21 (Dec. 5, 1973); California Coastal Zone Conservation Comm'n,
Minutes of Comm'n Meeting 1-19 (Oct. 18, 1973).

196. California Coastal Zone Conservation Comm'n, Staff Recommendation on Ap-
peal No. 183-73 (San Onofre) (1973).

197. All these communications are on file with the State Commission in San Francisco.
198. Prior to the vote, five of 11 commissioners present disclosed financial relation-
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San Onofre marked a pivotal point in the short life of California's
coastal management program. Intense pressures were brought to bear
on individual commissioners. Shortly after the initial vote, the ap-
plicants agreed to modify their plans in order to bring the project
within the requirements of the Act. They also went to court. About one
month later, a legal stipulation was. agreed upon whereby the court
remanded the matter to the State Commission.'99 The proper action
under the Act would have been to file a new application with the
regional commission, just as any other applicant would. But this legal
gimmick brought the case directly back to the State Commission
and enabled it to vote again. This time, however, the project had been
modified. In late 1974, the expansion of San Onofre was approved,
subject to conditions which were stronger than the State Commission's
staff had recommended and which were the toughest imposed by
any state on an AEC-approved nuclear power plant."°0

The State Commission, in approving the San Onofre project,
recognized that the project would have impacts on air, water, and
land. San Onofre will have a beneficial effect on air quality. The im-
pact on the marine environment is not known, but a marine study will
provide answers. Conditions relative to the bluffs and beach are de-
signed to reduce adverse effects on land use. The adverse effects of
denial of the permit on air quality in Southern California have already
been factored into the decision to approve the project. The State
Commission, however, did not put off issuing a permit until the
necessary findings were made but concluded that the Coastal Act's re-
quirements were met with the imposition of the conditions attached
to the project.

6. Public Agency Projects.-Public agency development projects

are among the more complex cases dealt with by the commissions.
These include major urban redevelopment projects, harbor improve-
ments, water and sewer projects, highways, park developments, and
waste treatment facilities. These cases pit agency against agency and
often involve sizeable commitments of public funds. Three such cases
involved redevelopment projects which had been planned and had
commenced before Proposition 20 passed.20 1 Regional commission ap-

ships to the applicant. With regard to each disclosure, the Commission voted, as
required by the Act, on whether the individual commissioner's vote on the matter would
adversely affect the integrity of the Commission. CAL. Pus. RES. CODE § 27232 (West
Supp. 1975).

199. Stipulation for Entry of Interlocutory Judgment, San Diego Gas & Elec. Co.
v. California Coastal Zone Conservation Comm'n, No. 349247. (San Diego Super. Ct.).

200. Los Angeles Times, Feb. 21, 1974, § 1, at 30, col. 1.
201. A number of public agencies attempted to obtain exemptions from the Act's
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proval of a redevelopment project in the historical area of Monterey
was appealed on the ground that the project's bulk (a conference
center, theater, hotel, garage complex, and related facilities were
planned) would have a drastic and detrimental impact on the character
of Monterey. 0 2 The project was approved by the State Commission
after the Monterey Redevelopment Agency agreed to redesign the
project to make it compatible with adjacent historic areas. A number
of facilities were deleted and the project's size was significantly scaled
down. Another redevelopment project adjacent to a lake and a la-
goon was approved after the city applicant agreed to delete or relocate
commercial development. 22 The State Commission stated that com-
mercial uses in that area would be inappropriate. The city also agreed
to provide additional open space and public access to the two bodies
of water adjoining the project.

A third project involved the Santa Monica Redevelopment Agency
as a party to an agreement with the developer-applicant.204 When the
applicant refused to alter his plans because he felt that agreements
with the Department of Housing and Urban Development could not
be changed, the project, a 639-unit apartment-condominium complex
on a 10-acre site near the Venice area of Los Angeles, was disapproved at
the regional level. On appeal, the permit was refused because the
project lacked sufficient public open space, provided inadequate parking
facilities, and did not include any low-cost housing. The State Com-
mission recognized that it should require no less from a developer
whose project is subsidized with public funds than had been required
of private developers. Subsequently, the city council, sitting as the re-
development agency, began a reevaluation of the project. Sometime
later, the city bought the developer's rights. A new project was proposed
entirely for low income persons, and it has been approved by the
commissions.

Other public agency cases that defined coastal planning and man-
agement directions dealt with water and sewer system projects. The

permit provisions on the ground that their projects were well under way at the time
Proposition 20 passed. Most of these claims were denied. See note 126 and accompanying
text supra.

202. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting
5-7 (Nov. 7, 1973); California Coastal Zone Conservation Comm'n, Minutes of Comm'n
Meeting 20-21 (Aug. 1, 1973).

203. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting 5-6
(Nov. 28, 1973); California Coastal Zone Conservation Comm'n, Minutes of Comm'n
Meeting 6-8 (Oct. 3, 1973); California Coastal Zone Conservation Comm'n, Minutes of
Comm'n Meeting 13 (Sept. 6, 1973).

204. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting
9-12 (Nov. 28, 1973); California Coastal Zone Conservation Comm'n, Minutes of Comm'n
Meeting 10-15 (Nov. 7, 1973).
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Aliso Water Management Agency of Orange County received a permit
for a waste treatment system from the regional commission subject to
water quality standards more stringent than those set by the State
Water Resources Control Board.20 5 The reasons for the tougher
standards were described by one regional commissioner:

The point of departure from the usual water quality standards
was reached on the basis of the passage of Proposition 20. One of
the goals of the [Act] is to see that populations of marine organisms
be restored, if they can be. Waste waters should now be treated to
a condition where they can enhance the productivity of the [re-
ceiving] waters. It can be done and now it should be done. That is
the rationale behind [these] water quality criteria.20 6

This requirement was adopted by the State Commission on appeal. It,
however, imposed an additional condition limiting total capacity of
the treatment system to that reasonably necessary to accommodate a
permanent population of approximately 174,000 by the year 2000. The
applicant had designed the system to accommodate a population of
230,000. State and federal air pollution control agencies favored the
lower population figure because the area constituted a critically im-
pacted air pollution area. In limiting the system's capacity, the State
Commission noted that new waste treatment facilities are growth in-
ducing and could have the unintended result of increasing air pollution
in an area which already has a severe smog problem.2 0 7 Although only
a small portion of the project (the ocean outfall and connecting pipes)
was in the permit area, the Commission concluded that it could and
should consider development effects beyond the 1,000-yard permit area
but within the 5-mile coastal zone. In support of this position it pointed
to the specific requirement in Proposition 20 that proposed develop-
ment be consistent with the Act's objectives, including "the main-
tenance, restoration, and enhancement of the overall quality of the
coastal zone environment. ' ' 0 8

Other public agency projects have also experienced tough treat-
ment under the Act. An application by the State Division of Highways
for a series of pedestrian overcrossings, described as looking like "coal
shutes," was denied by the State Commission. The crossings were re-

205. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting
4-7 (June 20, 1973); California Coastal Zone Conservation Comm'n, Minutes of Comm'n
Meeting 19-20 (June 6, 1973).

206. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting 7
(June 20, 1973) (emphasis added).

207. Id. at 4.
208. CAL. PUB. REs. CODE §§ 27402(b), 27302(a) (West Supp, 1975) (emphasis added).
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designed in order to be more esthetically pleasing. The Department of
Parks and Recreation was denied a permit to develop beach facilities
for overnight recreational vehicle uses on the grounds that day use of
the site would be preferable, that parking problems might result, and
that sandy beach areas should not be artificially surfaced for recreation-
al vehicle hookups. 20 9

In denying a permit for the expansion of San Diego's airport (Lind-
bergh Field), the State Commission appears to have promulgated a
policy of tolerating adverse environmental consequences generated by
public service facilities if it can be shown that the facilities are needed.2 10

7. Protection of Wetlands.-The State Commission has, whenever
possible, required the restoration of degraded marsh areas. 21' If a pro-
posed development could adversely affect wetlands, the Commission
has either turned down the permit or required major modifications. 2

1
2

8. Other Issues.-Although the major coastal management issues
were intended to be dealt with in the Plan, interim permit controls
forced the commissions to address them much earlier in the process.
Early in the program the State Commission on several occasions ex-
pressed concern about the need to provide low and moderate cost
housing in the coastal zone.2 1 3 After gaining experience and setting
some policies on this issue, it decided that over half the rental units
in a particular development should be reserved for the elderly. As a
trade-off the developer was allowed a physical project design with
greater lot coverage than the commission had permitted in a neighbor-
ing development. Although this resulted in a reduction of internal open
space, it also created single-story structures that made the project more
attractive to elderly residents. The developer was also required to
provide by appropriate deed restrictions a fixed level of rent within
the means of many elderly persons. Since the project was designed to
accommodate a particular social group, the State Commission wanted
to assure that later changes in use would not occur which would place

209. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting 8-9
(Jan. 23, 1974).

210. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting 12-15
(Aug. 19-21, 1975).

211. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting 7-9
(July 29-30, 1975); California Coastal Zone Conservation Conm'n, Minutes of Comm'n

Meeting 2-3 (March 25-26, 1975).
212. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting

7-9 (June 3-4, 1975); California Coastal Zone Conservation Comm'n, Minutes of Comm'n
Meeting 15-16 (April 8-9, 1975).

213. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting 9
(Nov. 28, 1973); California Coastal Zone Conservation Comm'n Meeting, Minutes of
Comm'n Meeting 20 (July 5, 1973).
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more recreational demands on the project than it could serve. This

would take place, for example, if younger persons were to move into

some units and become a large proportion of the tenants. Fixing the

rent level was considered necessary to prevent it from rising beyond

the means of many of the elderly for whose use this project was ap-

proved. The site design for the project was made to fit in with three

other projects on a 90-acre bluff area of Orange County. The State

Commission had previously required the preparation by all three of

the other land owners of a balanced, coordinated plan to avoid over-
burdening the resources in the area.2 14 The completed plan eliminated

excess roads, reduced residential densities, and provided significant

public open space, including a 4-acre park with a linked trail system.

214. California Coastal Zone Conservation Comm'n, Minutes of Comm'n Meeting
7-8 (Nov. 7, 1973).


