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have thought-especially given the weakness of the rationale-that the
majority would have expressly stated that "the IRS is under no duty of
consistency" had it genuinely believed that to be the state of the law.'09

The "strong duty" view appears to be gaining momentum in some quarters.
For example, older tax court decisions usually rejected the notion that the IRS
is subject to a judicially enforceable consistency duty."'0 Yet, several recent tax
court opinions have upheld this duty or something verycoprbe"

However, choosing the "strong duty" position only disposes of the
threshold question for resolving the consistency problem. Once it is concluded
that the courts can force the IRS to treat similar taxpayers similarly, it must then
be decided whether particular taxpayers are in fact similarly situated in ways
that are relevant to the tax system. The courts have sometimes drawn fine
distinctions in holding situations to be dissimilar." 2

At times, agency inconsistency has entered non-tax cases incident to
statutory interpretation rather than as part of a formal consistency doctrine. An
example is the Supreme Court's Brown & Williamson decision holding that the
FDA lacks authority to regulate normal use of tobacco products.' '3 The FDA
asserted this authority to regulate in 1996 after having expressly and repeatedly
disavowed the power from the agency's inception.""1 The Supreme Court
acknowledged, as it had in Chevron,' '5 that "an agency's initial interpretation
of a statute that it is charged with administering is not 'carved in stone[,]"' and

109. However, negative inferences are often unreliable guides. E.g., Bums v. United States,
501 U.S. 129, 136 (1991); 1ll. Dep't of Pub. Aid v. Schweiker, 707 F.2d 273. 277 (7th Cir.
1983) ("Not every silence is pregnant ... ). Moreover, the special nature of Hernandez might
dispel any negative inference. For First Amendment reasons, treating taxpayers differently on
account of their religious affiliations is more disturbing than treating taxpayers differently for no
affiliational reason. Hernandez may reflect no more than the special context where the arguable
inconsistency took place. See Hernandez, 490 U. S. at 707 (O'Connor, J., dissenting); Powell v.
United States, 945 F.2d 374, 377-78 (11 th Cir. 1991).

110. E.g., Avedisian v. Comm'r, 53 T.C.M. (CCH) 503, 505 (1987); Penn-Field Indus. v.
Conim'r, 74 T.C. 720, 722 (1980); Davis v. Comm'r (Davis]1), 65 T.C. 1014, 1022-23 (1976)
(citing many cases for this position).

I11. E.g., Rowe v. Comm'r, 128 T.C. 13,21-26 (2007) (Gale, J., concurring); id at 27-28
(Goeke, J., concurring); Rauenhorst v. Comm'r, 119 T.C. 157, 170-71 (2002) (stating that
while revenue rulings are not binding on the Court or other federal courts, they may be in tax
court proceedings).

112. E.g., Sklar v. Comm'r, 549 F.3d 1252, 126.4-65 (9th Cir. 2008); Sklar v. Comm'r,
282 F.3d 610, 615-18 (9th Cir. 2002) (both cases holding that those making payments to
schools that provide both secular and religious instruction are situated differently than those
making payments to organizations providing religious services exclusively); Bookwalter v.
Brecklein, 357 F.2d 78, 79, 84 (8th Cir. 1966) (holding that taxpayers engaged in similar
transactions were situated differently because one requested a private letter ruling and the other
did not).

113. FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000).
114. Idatl125.
115. Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,863-64 (1984).
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2010] AN IRS DUTY OF CONSISTENCY58

that "agencies 'must be given ample latitude to "adapt their rules and policies
to the demands of changing circumstances.""'...1 6

Nonetheless, as a matter of statutory construction, the agency's prior
position weighed against its new position, and the Court concluded that
Congress did not intend to empower the 17FDA with the asserted authority
through any of the agency's enabling acts.' 7 The Court wrote that by "adopting
each statute, Congress has acted against the backdrop of the FDA's consistent
and repeated statements that it lacked authority .. , to regulate tobacco absent
claims of therapeutic benefit by the manufacturer. . .. Congress' tobacco-
specific statutes have effectively ratified the FDA's long-held position that it
lacks jurisdiction. .. .118 Thus, a consistent and well-known agency position
led to statutory construction adverse to the newly asserted agency position.

2. "No Duty" View

The opposite of the "strong duty" notion is the view that the IRS is under
no subconstitutional duty of consistency at all-or at least that any duty is only
moral and not judicially enforceable. Under this view, aggrieved taxpayers are
not afforded any relief. Moreover, there is abundant support in the case law for
this view as well."'9

Many of the "no duty" cases arose out of discovery disputes such as two
disputes between the IRS and Kenneth Culp Davis, a leading administrative
law scholar, and his spouse, in their capacities as taxpayers.'10 The first case
involved business expense deductions that the Davises claimed were education
costs incurred by Mrs. Davis.12 '1 The taxpayers sought to discover private letter
rulings and technical advice memoranda issued by the IRS for similar
deductions 12to support the argument that the IRS had treated similarly-situated
taxpayers differently. 12

3

Although it acknowledged the conflicting values at work, the court rejected
the taxpayers' discovery demands as irrelevant to the substantive issues:

116. Brown & Williamson, 529 U.S. at 156-57 (citations omitted). An important question
is the extent to which the IRS should be treated like other administrative agencies for Chevron
and other purposes. For discussion of this question, see Steve R. Johnson, The Phoenix and the
Perils of the Second Best: Why Heightened Appellate Deference to Tax Court Decisions Is
Undesirable, 77 OR. L. Rnv. 235, 276-86 (1998).

117. Brown & Williamson, 529 U.S. at 144.
118. Id.
119. E.g., Manhattan Gen. Equip. Co. v. Coinm'r, 297 U.S. 129, 133-34 (1936); Temple v.

Comm'r, 62 F. App'x 605, 609 (6th Cir. 2003); Mid-Continent Supply Co. v. Comnm'r, 571
F.2d 1371, 1376 (5th Cir. 1978); Vons Cos. v. United States, 51 Fed. Cl. 1, 6-12 (2001).

120. See Davis v. Commn'r (Davis .11), 69 T.C. 716 (1978); Davis v. Comm'r (Davis]), 65
T.C. 1014 (1976).

121. Davis 1,65 T.C. at 1016.
12 2. Id.
123. Id.at102 1.
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It has long been the position of this Court that our responsibility is to
apply the law to the facts of the case before us and determine the tax liability
of the parties before us; how the Commissioner may have treated other
taxpayers has generally been considered irrelevant in making that
determination. Any change in that position would have widespread
ramifications in the administration and application of the Federal tax laws and
in the conduct of our work.'124

In a subsequent case, the Davises again tested the viability of the
consistency doctrine when they were alleged to have claimed improper income
inclusions and charitable contribution deductions.125 The taxpayers again
sought to discover private letter rulings issued to other taxpayers to probe
whether the IRS had operated inconsistently.12 6 The court acknowledged that
some courts had recognized an IRS consistency duty,'2 but it again rejected the
discovery demands as it expressed "serious doubts about the validity of [a
consistency] claim in ordinary tax deficiency cases which are tried de novo in
this Court."128

There also is a sub silencio version of this view. Many cases reasonably
presenting consistency questions have been decided for the IRS with little or no
discussion of those issues. 129 Perhaps this implies the rejection of a duty's
existence. More likely, it reflects the fact that the court did not recognize or did
not wish to address the inquiries.

3. "Weak Duty" Views

Between the two polar views, various intermediate positions have been
advocated. These intermediate positions suggest that the IRS is under some
enforceable consistency duty but that either (1) the duty applies in less than all
situations, or (2) the sanction for violating the duty is something less than the
IRS losing the case. At least four "weak duty" views have been offered thus far
by courts, the IRS, or commentators.

124. Id. at 1022-23 (citations omitted).
125. Davis 1, 69 T.C. at 716.
126. Id. at 718.
127. Idat 721.
128. Id at 721 n.9 (citing Davis , 65 T.C. at 1021-23; Teichgaeber v. Comm'r, 64 T.C.

453, 456 (1975)).
129. In one case, the Court of Federal Claims rejected the Government's contention that

the so-called "open transaction" doctrine had been interred in 1957. Fisher v. United States, 82
Fed. CI. 780, 791 (2008). The court stressed that cases since 1957 had continued to invoke the
doctrine. Id It also noted that the IRS itself had continued to assert the doctrine after 1957. Id
However, it did not construct a duty of consistency argument from this fact but merely
mentioned it incidentally. See id

[Vol. 77:563584
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a. A Duty if the IRS Has Discretion

One view is that any consistency requirement should be stronger when the
IRS' s actions or interpretations are in an area of tax law where it has
discretion.130 A principal objection to a governmental duty of consistency is that
Congress writes the tax laws and the IRS cannot change the law by
malfeasance.13 '1 This object ion has diminished significance to the extent the IRS
has discretion on how to apply the tax law.

The traditional view is that the IRS has minimal discretion: the Internal
Revenue Code sets out definite rules for the determination of tax liabilities, and
the IRS's job is simply to apply those rules. This view is correct in the main,
but there are significant pockets of administrative discretion within the
generally non-discretionary system. Here are some examples:

(1) Nearly three hundred provisions in the Code expressly grant to
Treasury and the IRS the power to write regulations in order to implement or
prevent the abuse of particular sections.13 2 It is widely accepted that these so-
called "specific-authority" regulations qualify for Chevron deeece 3 A
premise of this deference is that Congress expressly or impliedly delegated
authority for the purpose of crafting substantive rules.'3 It is difficult to
successfully challenge the validity of specific-authority regulations;' 35 thus,
fortifying the idea that Treasury and the IRS have significant (though far from
unlimited136) law making discretion in these areas.

130. "In exercising its interpretive discretion, the IRS might have the discretion to decide
whether or not an item is taxable, but once that decision is made, it must be applied equally to
all taxpayers." Bunce v. United States, 28 Fed. Cl. 500, 509 (1993) (dictum), affid per curiam,
26 F.3d 138 (Fed. Cir. 1994); see also Estate of McLendon v. Comm'r, 135 F.3d 1017, 1024
n. 15, 1025 (5th Cir. 1988) (stating that "the Commissioner will be held to his published rulings
in areas where the law is unclear"); Silco, Inc. v. United States, 779 F.2d 282, 286 (5th Cir.
1986) (holding that taxpayer may rely on prior rulings to determine actual ownership of
dividends); Cohen & Harrington, supra note 19, at 707-09 (discussing judicial developments
relaxing the harsh rule of Manhattan General).

131. See infra Part V.B.1.
132. See Kristin E. Hickman, Coloring Outside the Lines: Examining Treasury's (Lack 0])

Compliance with Administration Procedure Act Rule Making Requirements, 82 NoTRE DAMvE L.

REv. 1727, 1735 & n.37 (2007). See generally Jasper L. Cummings, Jr., Treasury Violates the
APA?, 117 TMCNoTEs 263 (2007) (disagreeing with some of Hickman's analysis); Kristin E.
Hickman, A Problem of Remedy: Responding to Treasury's (Lack of) Compliance with
Administrative Procedure Act Rulemaking Requirements, 76 GEO. WASH. L. REv. 1153 (2008)
(discussing potential dissentives to pursuing claims created by "statutory and doctrinal
obstacles").

133. E.g., Carlos v. Commn'r, 123 T.C. 275, 280 (2004); Square D Co. v. Comm'r, 118
T.C. 299, 307 (2002), aff'd, 438 F.3d 739 (7th Cir. 2006).

134. Eg., Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843-44
(1984).

135. See, e.g., Rowan Cos. v. Comm'r, 452 U.S. 247, 253 (1981).
136. Even specific-authority regulations are invalid if they are in tension with the statute or
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(2) Even when particular sections do not confer specific authority on
Treasury and the IRS to write rules and regulations, Code § 7805(a) provides
general authority to draft rules and regulations, authority that extends to all
parts of the Code.'137 Although it is not yet fuiiy settled whether Chevron
deference attaches to "general-authority" tax regulations, 138 these regulations
receive substantial deference from the courts 13-i theory somewhat less
deference than "regulation[s] issued under a specific grant of authority." 40

Treasury and the IRS have often made what clearly are major substantive
choices through general-authority regulations,'14' suggesting a wide scope of
law making discretion.

A prominent example involves the so-called "check the box" general-
authority regulations. Different rules govern the taxation of partnerships and
corporations,14 2 makinf principles defining these categories necessary. A 1935
Supreme Court case' .3 and subsequent cases'" established classificatory
criteria, and, in 1960, Treasury and the IRS promulgated general-authority
regulations that largely incorporated these case law principles.14 5 However, the
popularity of hybrid entities such as limited partnerships and limited liability
companies created classificatory uncertainties. In 1996, Treasury and the IRS
radically revised the regulations to make entity classification largely elective for

go beyond the scope of the delegation. Specific-authority regulations have been held invalid by
the courts surprisingly often. E.g., Rite Aid Corp. v. United States, 255 F.3d 1357, 1360 (Fed.
Cir. 2001); Phillips Pet. v. Comm'r, No. 94-9021, 1995 WL 699026 (10th Cir. Nov. 28, 1995);
Am. Standard, Inc. v. United States, 602 F.2d 256, 269 (Ct. Cl. 1979); Tate & Lyle, Inc. v.
Comni'r, 103 T.C. 656, 671 (1994), rev'd, 87 F.3d 99 (3d Cir. 1996) (noting that regulation
invalidated by tax court but validated on appeal); Estate of Bullard v. Comm'r, 87 T.C. 261, 281
(1986).

137. As to the distinction between specific-authority and general-authority tax regulations,
see Steve R. Johnson, Swallows as It Might Have Been: Regulations Revising Case Law, 112
TAx Nom~s 773, 780-81 (2006) [hereinafter Johnson, Swallows as It Might Have Been).

138. See infra text accompanying notes 32 8-32.
139. See, e.g., United States v. Cartwright, 411 U.S. 546, 550 (1973) (stating that

regulations must be upheld if "found to 'implement the congressional mandate in some
reasonable manner"' (citation omitted)).

140. United States v. Vogel Fertilizer Co., 455 U.S. 16, 24-25 (1982); see also Nat'l
Muffler Dealers Ass'n v. United States, 440 U.S. 472, 476 (1979). Some commentators doubt
that the courts actually do defer more readily to specific-authority than to general-authority
regulations. E.g., Boals 1. BnlxEn, MARTIN J. McMAHoN JR. & LAWRENCE A. ZELENAK,

FEDERAL INCOME TAxATION OF INDwvIUALs 46-5 (3d ed. 2002); Johnson, Swallows aslt Might
Have Been, supra note 137, at 780-8 1.

141. See, e.g., Treas. Reg. § 301.7701-1 to -3 (2009).
142. Compare I.R.C. §§ 301-385 (2006) (corporations), with I.R.C. §§ 701-777 (2006)

(partnerships).
143. Morriseyv. Cormm'r, 296 U.S. 344 (1935).
144. E.g., United States v. Kintner, 216 F.2d 418, 421-24 (9th Cir. 1954); Larson v.

Comm'r, 66 T.C. 159, 172 & n.8 (1976).
145. Internal Revenue Service, Procedure and Adniinistraion, 25 Fed. Reg. 10,928,

10,928-33 (Nov. 17, 1960) (codified at 26 C.F.R. pt. 301).

[Vol. 77:563586



2010] AN IRS DUTY OF CONSISTENCY58

many entities.46 Eligible entities can now choose whether to be treated as
partnerships or as corporations for federal tax purposes.14 7 The revised
regulations are known as the "check the box" rules due to the element of
choice.

This dramatic change of direction was controversial from the beginning.
Some commentators maintained that the new regulations were invalid,'14
although most thought to the contrary.'14 9 To date, the cases have upheld the
regulations. 50 Thus, Treasury and the IRS have been permitted to shift an
important set of rules from a mandatory regime based on Supreme Court and
other case law to an elective regime-all without essentially changing the
underlying statute. This suggests a substantial range of administrative
discretion. 151

(3) At the subregulation level, the IRS often has made substantive rules
that are not clearly mandated by the applicable Code sections. Frequently, these
are taxpayer-friendly or simplifying rules.'15 2 Even when these rules are not
controversial, they nonetheless represent the exercise of administrative
discretion.

(4) It is no secret that some Code sections are exceedingly complex or
regrettably ambiguous. As a practical matter, Treasury and the IRS probably
require greater discretion in application of these sections, especially when
deference doctrines are considered.15 3

146. Internal Revenue Service, Procedure and Administration, 61 Fed. Reg. 66,588,66,590
(Dec. 18, 1996) (codified at 26 C.F.R. 301.7701-1 to -3).

147. Treas. Reg. § 301.7701-1 to -3 (2009).
148. E.g., WILLIAm S. MCKEE, WILLLAm F. NELSON & ROBERT L. WHiTMIXE, FEDERAL

TAxATION OF PARTNERSHIPs AND PARTNERS 3-102 (3d ed. 1997); Gregg D. Poisky, Can
Treasury Overrule the Supreme Court?, 84 B.U. L. REv. 185, 186 (2004); see also Heather M.
Field, Checking in on "Check-the-Box, " 42 LOY. L.A. L. REv. 451 (2009) (discussing policy
weaknesses of the elective regime).

149. E.g., Susan Kalinka, Littriello: Are the Check-the-Box Regulations Valid?, TAXES,
Sept. 2007, at 17, 17 (reviewing the history and concluding that the new regulations are valid).

150. Kandi v. United States, 295 F. App'x 873, 874 (9th Cir. 2008); McNamee v. United
States, 488 F.3d 100, 105 (2d Cir. 2007); Littriello, v. United States, 484 F.3d 372, 378 (6th Cir.
2007), cert. denied, 128 S. Ct. 1290 (2008); L&L Holding Co. v. United States, Nos. 05-0794-
A, 05-0817-A, 2008 WL 1908840 (W.D. La. Apr. 30, 2008); Med. Practice Solutions, LLC v.
Comm'r, 132 T.C. No. 7 (2009); see also Steamn & Co. v. United States, 499 F. Supp. 2d 899
(E.D. Mich. 2007) (applying the "check-the-box" regulations).

151. Nonetheless, there are numerous examples of the courts invalidating general-authority
regulations. E.g., United States v. Vogel Fertilizer Co., 455 U.S. 16,26 (1982); Rowan Cos. v.
United States, 452 U.S. 247, 263 (198 1); Conim'r v. Standard Life & Accident Ins. Co., 433
U.S. 148, 163 (1977); Ne. Penin. Nat'l Bank & Trust Co. v. United States, 387 U.S. 213, 214-
15, 221-22 (1967).

152. See, e.g., Rev. Proc. 2002-28, 2002-1 C.B. 815 (permitting expensing, rather than
capitalization, of certain expenses for small businesses); Rev. Proc. 71-21, 1971-2 C.B. 549
(allowing limited deferral of taxability of some payments received for personal services).

153. For discussion of doctrines of deference in tax, see Johnson, Swallows as I Might
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For these reasons, the IRS probably has more discretion in making the tax
law than traditionally has been acknowledged. The first "weak duty" view
would impose a duty of consistency on the IRS in situations where it possesses
this discretion.

b. A Duty ofJR S Factual Representations Only

The second "weak duty" view is one the IRS acknowledged in a low-level
internal memorandum.'154 Under it, the IRS would have a consistency duty
when (1) the IRS makes a representation of fact for one year, (2) the taxpayer
acquiesces in or relies on that representation, and (3) the IRS changes that
representation in a later year after expiration of the statute of limitations for the
earlier year. 155 This approach is patterned on the elements that are widely used
when a duty of consistency is applied against taxpayers. 15 6

c. A Duty to Explain or Repudiate

The third "weak duty" view is the "explain or repudiate" approach. That is,
the IRS would be held to its earlier position unless the IRS provided a cogent
explanation. An explanation could include (1) that the earlier and current
positions are not inconsistent, (2) that the positions are inconsistent but the
agency had good reasons for changing its position, or (3) a forthright admission
by the IRS that its prior position was wrong. The principal support for this
approach comes from non-tax administrative law cases, 157 but some tax cases
also have adopted it.'5 8

Have Been, supra note 137, at 779-86; Steve R. Johnson, Swallows Holding as It Is: The
Distortion of National Muffler, 112 TAx Norns 351, 361-65 (2006); Christopher M.
Pietruszkiewicz, DiscardedDeference: Judicial Independence in Informal Agency Guidance, 74
TENN. L. REV. 1, 5 (2006) (using IRS guidance as "the basis for application of an intermediate
deference doctrine").

154. I.R.S. Field Serv. Adv. Mem. 200026006 (June 30, 2000).
15 5. Id.
156. See, e.g., Beltzer v. United States, 495 F.2d 211, 212 (8th Cir. 1974); McMillan v.

United States, No. 3714, 1964 WL 12374, at *2 (S.D. W. Va. Aug. 4, 1964).
157. See, e.g., Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, 435 U.S.

519, 542, 549 (1978); Atchison, Topeka & Santa Fe Ry. v. Wichita Bd. of Trade, 412 U.S. 800,
807-08 (1973) (plurality opinion); Sec'y of Agric. v. United States, 347 U.S. 645, 653 (1954);
NLRB v. Int'l Union of Operating Eng'rs, Local 925, 460 F.2d 589, 604 (5th Cir. 1972).
For commentary, see David H.E. Becker, Judicial Review of INS Adjudication: When May the

Agency Make Sudden Changes in Policy and Apply Its Decisions Retroactively?, 52 ADmi. L.
Rnv. 219, 233-34 (2000); Yoav Dotan, Making Consistency Consistent, 57 ADmIN. L. Rnv.
995, 1009-10 (2005); Harold J. Krent, Reviewing Agency Actionfor Inconsistency with Prior
Rules and Regulations, 72 Cu1.-KENT L. REv. 1187, 1243-51 (1997); Joshua 1. Schwartz, The
Irresistible Force Meets the Immovable Object: Estoppel Remedies for an Agency's Violation of
Its Own Regulations or Other Misconduct, 44 ADmIN. L. Rnv. 653 (1992); Mark Seidenfeld,
Bending the Rules: Flexible Regulation and Constraints on Agency Discretion, 51 ADMIN. L.

588 [Vol. 77:563
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The Sirbo cases provide good examples. In Sirbo I, the taxpayer sought
preferential long-term capital gain treatment with respect to an alleged
involuntary conversion of property.159 The IRS opposed the requested treatment
despite not opposing it in a prior case involving a different taxpayer.16 0 The tax
court agreed with the IRS,' ' but the Second Circuit vacated and remanded, in
part on consistency grounds.16 2 The circuit court stated:

[T]he Commissioner has a duty of consistency toward similarly situated
taxpayers; he cannot properly concede capital gains treatment in one case
and, without adequate explanation, dispute it in another having seemingly
identical facts which is pending at the same time. That the Commissioner's
seeming inconsistency may have arisen from the right hand's ignorance ofthe
posture of the left is little solace to taxpayers who are entitled to a non-
discriminatory administration of the tax laws by him, much less to a taxpayer
like Sirbo who is disadvantaged by the discrimination in its case. 63

On remand, in Sirbo II, the tax court reaffirmed its holding. 6 The IRS
explained that its contrar position in the prior case "was not considered policy
but rather was an error. The Second Circuit accepted this explanation and
affirmed: "While even-handed treatment should be the Commissioner's goal,
perfection in the administration of such vast responsibilities cannot be
expected. The making of an error in one case, if error it was, gives other
taxpayers no right to its perpetuation., 66

Despite the appeal of doctrinal symmetry, the "explain or repudiate"
approach is unlikely the answer to the consistency problem. The courts have
had ample opportunity to fully embrace this position in tax but have failed to do
so. The principal argument for this approach was set forth in a 1985 article by a
leading tax academic in a prominent tax journal.'67 In the ensuing decades,

REv. 429 (1999) (discussing the clash between agency flexibility and "rule of law" values
generally); Cass R. Sunstein, Law and Administration After Chevron, 90 COLUM. L. REv. 2071
(1990).

158. E.g., Sirbo Holdings, Inc. v. Comm'r (Sirbol), 476 F.2d 981,987-88 (2d Cir. 1973);
Pac. First Fed. Say. Bank v. Comm'r, 101 T.C. 117, 125 (1993).

159. Sirbo Holdings, Inc. v. Comm'r (Sirbo 1), 57 T.C. 530, 537 (1972), vacated &
remanded, 476 F.2d 981 (2d Cir. 1973).

160. Id. at 539.
161. Id.
162. Sirbo I, 476 F.2d at 989.
163. Id. at 987-88 (citations omitted).
164. Sirbo Holdings, Inc. v. Comm'r (Sirbo II), 61 T.C. 723, 727 (1974), aff'd, 509 F.2d

1220 (2d Cir. 1975).
165. Sirbo II, 509 F.2d at 1222.
166. Id. (citations omitted).
167. Zelenak, supra note 81; see also Meade Emory & Lawrence Zelenak, The Tax Exempt

Status of Communitarian Religious Organizations: An Unnecessary Controversy?, 50
FORDHAM L. REv. 1085, 1097-99 (1982) (prefiguring Professor Zelenak's 1985 article).
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however, the idea has gained limited traction in tax cases and has been
acknowledged largely in passing by most of the commentary.'68

d. A Duty Under Amended § 7805(b)

For the reasons described in Part III.B. 1, no current section of the Internal
Revenue Code can serve as the statutory foundation for a general duty of IRS
consistency.16 9 That includes § 7805(b), the basis of the much discussed, albeit
dubious, IBM decision.170  As a result, one commentator, Professor
Pietruszkiewicz, has proposed amending § 7805(b) to make it a more viable
vehicle for imposing a consistency duty. '7 The thrust of his proposal is to
broaden the scope of review under the section and to adopt a uniform standard
of abuse of discretion applicable to consistency cases.1 72 Specifically, the
proposal would grant relief to taxpayers who satisfy both parts of a two-prong
test."' First, the taxpayer would have "to demonstrate that another similarly
situated taxpayer received more favorable treatment, despite the taxpayer's
request for the same treatment. Second, the IRS must have abused its discretion
under § 7805(b) when it used irrational or arbitrary classifications to
differentiate among similarly situated taxpayers." 74

IV. THEORETICAL SUPERIORITY OF THE "NO DUTY" VIEW

A. Arguments for a "Strong Duty"

1. Fairness

"'175"[T]he notion of equal justice has strong appeal in our society ....
Courts' 6 and the IRS itsel 7 7 have repeatedly acknowledged that horizontal

168. See, e.g., Cohen & Harrington, supra note 19, at 679 & n.26; Hoffer, supra note 19, at
339; Pietruszkiewicz, supra note 9, at 532.

169. See, e.g., Stichting Pensioenfonds Voor de Gezondheid, Geestelijke en
Maatschappelijke Belangen v. United States, 129 F.3d 195, 200-01 (D.C. Cir. 1997) (rejecting
a consistency argument based on § 7805(b)).

170. Int'l Bus. Machs. Corp. v. United States (IBM), 343 F.2d 914, 919 (Ct. Cl. 1965).
171. Pietruszkiewicz, supra note 9, at 534-35.
172. Id.
173. Id. at 573.
174. Id.
175. Davis v. Comm'r (Davis 1), 65 T.C. 1014, 1023 (1976).
176. See, e.g., Comm'r v. Sunnen, 333 U.S. 591, 599 (1948) ("[C]ollateral estoppel must

be used with its limitations carefully in mind so as to avoid injustice."); Burnet v. Harmel, 287
U.S. 103, 110 (1932) (explaining that tax legislation generally "is to be interpreted so as to give
a uniform application to a nation-wide scheme of taxation").

177. The IRS commits itself to "applying the tax law with integrity and fairness to all."
I.R.S. Mission, 2007-2 C.B. ii; see also I.R.M. 1.2.13.1.5 (Dec. 23, 1960) (directing IRS agents
to determine correct tax liability "without favoritism or discrimination as between taxpayers").
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equity-that is, treating similarly-situated taxpayers similarly-is an important
goal of our tax system.

Justice Holmes long ago cautioned that citizens "must turn square corners
when they deal with the Govemment[]"'1 8 but "[i]t is no less good morals and
good law that the Government should turn square corners in dealing with the
people." 7

Congress delegated extensive authority to the Department of the Treasury
to "prescribe all needful rules and regulations for the enforcement of [the
Internal Revenue Code]." 80 This broad delegation is premised in part on the
need to "ensure that in 'this area of limitless factual variations,' like cases will
be treated alike."'18 '

Additionally, in recent decades, Congress enacted a series of taxpayer
rights measures, including the Taxpayer Bill of Rights in 1988,182 the Taxpayer
Bill of Rights 2 in 1996, 183 the Taxpayer Bill of Rights 3 in 1998,'84 and a
number of more limited measures.185 Thus prodded, the IRS implemented other
taxpayer rights changes administratively.'18 6 These measures were driven by the

However, fairness is but one of many goals. The actions of IRS agents "should be reasonable
within the bounds of law and sound administration," and the IRS has the obligation of
"correctly applying the laws enacted by Congress." Rev. Proc. 64-22, 1964-1 C.B. 689.
Moreover, the courts typically have not enforced the aspirational language in the IRS's policy
statements. E.g., Adams v. Comm'r, 37 T.C.M. (CCH) 654, 669 (1978).

178. Rock Island, Ark. & La. R.R. Co. v. United States, 254 U.S. 141, 143 (1920).
179. St. Regis Paper Co. v. United States, 368 U.S. 208, 229 (1961) (Black, J., dissenting).

Justice Black's retort has frequently been cited by the Court. E.g., United States v. Winstar
Corp., 518 U.S. 839, 886 n.31 (1996); see also Comrn'r v. Lester, 366 U.S. 299, 306 (1961)
(Douglas, J., concurring) ("[T]he Government in moving against the citizen should also turn
square corners."). In an equitable estoppel case, a circuit court remarked, "[ult has been well said
that the government should always be a gentleman. Taxpayers expect, and are entitled to
receive, ordinary fair play from tax officials." Stockstrom v. Comm'r, 190 F.2d 283, 289 (D.C.
Cir. 195 1). However, the Supreme Court soon thereafter disapproved of that decision. See Auto.
Club of Mich. v. Comm'r, 353 U.S. 180, 183-84 (1957) ("The doctrine of equitable estoppel is
not a bar to the correction by the [IRS] of a mistake of law.").

180. I.R.C. § 7805(a) (2006).
181. Nat'l Muffler Dealers Ass'n v. United States, 440 U.S. 472, 477 (1979) (citation

omitted) (quoting United States v. Correll, 389 U.S. 299, 307 (1967)).
182. Technical and Miscellaneous Revenue Act of 1988, Ominbus Taxpayer Bill of Rights,

Pub. L. No. 100-647, 102 Stat. 3342, 3730-52 (codified as amended in scattered sections of 26
U.S.C.).

183. Taxpayer Bill of Rights 2, Pub. L. No. 104-168, 110 Stat. 1452 (1996) (codified as
amnended in scattered sections of 26 U.S.C.).

184. Internal Revenue Service Restructuring and Reform Act of 1998, Taxpayer Bill of
Rights 3, Pub. L. No. 105-206, 112 Stat. 685, 726-83 (codified as amended in scattered sections
of 26 U.S.C.).

185. E.g., Taxpayer Browsing Protection Act, Pub. L. No. 105-35, 111 Stat. 1104 (1997)
(codified as amended in scattered sections of 26 U.S.C.).

186. See generally Charles 0. Rossotti, Modernizing America's Tax Agency, 83 TAX
No-TEs 1191 (1999) (providing "an overview of the entire process of change that the IRS is

20101 591



592 ~TENNESSEE LA W RE VIE W [o.76

perception that federal tax administration was unfair, in some instances to the
point of oppression. 81

7

Hence, general fairness and, in particular, horizontal equity, are important
goals of our tax system. The realization of these goals is frustrated when the
IRS treats taxpayers inconsistently. 188

Having acknowledged that there are genuine fairness concerns regarding
IRS inconsistency, one fairness argument that lacks merit should be dispelled.
Although its contours have been drawn somewhat differentlyv by various courts,
it is settled that there is a duty of consistency on taxpayers.' 9 If taxpayers have
to be consistent, shouldn't the Government bear a reciprocal obligation? Not
necessarily; the words "duty of consistency" have different meanings in the two
contexts. The taxpayer duty of consistency is individual, while the
governmental duty of consistency considered in this article is comparative. The
taxpayer duty prevents a taxpayer from assuming a position on a later-year
return inconsistent with a position taken on an earlier-year return, particularly
when the earlier-year return is closed to correction because of a statute of
limitations'" 0 or other legal bar.'91 Naturally, the perspective is individual to
that taxpayer, not comparative to other taxpayers. The fact that each taxpayer
bears a bilateral (the individual taxpayer relative to the IRS) duty of consistency
does not require, as a condition of fairness, that the IRS bear a multilateral (the
IRS relative to all taxpayers) duty of consistency.192

2. Rule of Law

Rule of law considerations overlap to some degree with the fairness
considerations discussed above, but there are shades of difference as well. Rule
of law theory has been explored in many classic and not-so-classic works,193

undertaking").
187. See, e.g., Steve R. Johnson, The Dangers of Symbolic Legislation: Perceptions and

Realities of the New Burden-of-ProofRules, 84 IOWA L. REv. 413,446-48 (1999) [hereinafter
Johnson, The Dangers of Symbolic Legislation].

188. Consistency in taxation shares some rationales with stare decisis in judicial decisions.
See, e.g., Anastasoff v. United States, 223 F.3d 898, 904-05 (8th Cir. 2000), vacated &
remanded on other grounds, 235 F.3d 1054 (8th Cit. 2000) (discussing the desirability for
courts to justify' their departures from judicial precedents).

189. See, e.g., LeFever v. Conm'r, 100 F.3d 778, 787-89 (10th Cir. 1996); Steve R.
Johnson, The Taxpayer's Duty of Consistency, 46 TAx L. REv. 537 (1991) [hereinafter Johnson,
The Taxpayer's Duty of Consistency]; see also Michael E. Baillif, The Return Consistency Rule:
A Proposal for Resolving the Substance-Form Debate, 48 TAx LAW. 289 (1995) (proposing
expanding taxpayer consistency duties).

190. See I.R.C. § 6501 (2006); RICHARDSON, BORISON & JOHNSON, supra note 1, at ch. 5.
191. Such as the doctrine of res judicata.
192. But see Hoffer, supra note 19, at 344-46 (maintaining that the values served by the

taxpayer duty of consistency also argue for an IRS duty of consistency).
193. E.g., LON L. FULLER, THE MoRALrry OF LAW (rev. ed. 1977); Margaret Jane Radin,

Reconsidering the Rule of Law, 89 B.U. L. REv. 781 (1989); Antonin Scalia, The Rule of Law
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and it has enjoyed a revival of attention in recent years.'194 These explorations
have made their way into tax-law scholarship.' 95  

9
Rule of law is an "elusive but vital conception."'9 It is elusive because the

phrase is not confined to one or even a few generally understood elements or
premises. In fact, there are versions of rule of law, sometimes known as "thin
versus thick" or "normal versus extravagant."1'9 Generally, though, "The rule
of law is an amalgam of standards, expectations, and aspirations: it
encompasses traditional ideas about individual liberty and natural justice, and,
more generally, ideas about the requirements of justice and fairness in the
relations between government and governed."'19 8

Some commentators view limiting the discretion of administrative agencies
as an important aspect of the rule of law. 199 That idea is of limited relevance to
IRS consistency, however. As we have defined the problem, 200 when the IRS
takes a position incompatible with an earlier position, it is not acting out of
discretion; it is acting in conformity to the statute.

Conversely, two other rule of law notions do relate to IRS consistency.
First, Government treating similarly-situated citizens similarly is itself often
identified as a component of the rule of law.20 Second, the idea of reliance is
significant: "Those with business interests need reliable rules in order to

,,202 etn
achieve certainty and predictability in their operations. To the etn
taxpayer knew about an earlier position taken by the IRS and relied on it in
structuring transactions and reporting their effects, the case becomes stronger
for preventing the IRS from retracting its position for that taxpayer.

as a Law of Rules, 56 U. CHI. L. REv. 1175 (1989).
194. E.g., Brian Z. Tainanaha, How an Instrumental View of Law Corrodes the Rule of

Law, 56 DEPAUL L. REv. 469 (2007).
195. E.g., Edward A. Morse, Reflections on the Rule of Law and "Clear Reflection of

Income": What Constrains Discretion?, 8 CORNELL J.L. & PUn. POL'Y 445, 463-92 (1999)
(discussing "rule of law values in federal tax law"); Jennifer C. Root, The Commissioner's Clear

Reflection of Income Power Under §~ 446(b) and the Abuse of Discretion Standard of Review:
Where Has the Rule of Law Gone, and Can We Get it Back?, 15 AKRON TAx J. 69 (2000).

196. Richard A. Epstein, Why the Modern Administrative State Is Inconsistent with the

Rule of Law, 3 N.Y.U. J.L. & LIBERTY 491, 491 (2008).
197. See, e.g., KENNETH CULP DAvis, DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY

28-33 (1969) (arguing that "American law has decisively rejected the extravagant version of the

rule of law").
198. T. R. S. ALLAN, LAW, LIBERTY, AND JUSTICE: THE LEGAL FOUNDATIONS OF BRITISH

CoNsTrrunroNAuism 21 (1993).
199. E.g., GARY C. BRYNER, BuREAUCRATIC DISCRETION: LAW AND POLICY IN FEDERAL

REGULATORY AGENCIES 215 (1987); A.V. DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF

THE CONSTITUTION 198 (8th ed. 1915).
200. See supra text accompanying notes 2-3.

201. E.g., RICHARD A. EPSTEIN, WHAT Do WE MEAN BY THE RULE OF LAW? 2-3 (2005);
JEFFREY L. JOWELL, LAW AND BUREAUCRACY: ADMINISTIRATIvE DISCRETION AND THE LIMIT S OF

LEGAL ACTION 12-13 (1975).
202. JOWELL, supra note 201, at 13.
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3. Tax Administration

Part IV.B.4 will describe how too robust a consistency duty could impede
efficient and effective operation of our tax system, but tax administration
arguments are not all on one side of the ledger. An IRS consistency duty might
fortify the system in three specific ways.

First, the IRS cannot audit all of the millions of tax returns it receives each
year .203 Indeed, current audit rates are at or near historic Iows.

2
04 That being so,

self-reporting-the accuracy of tax liabilities reported by taxpayers on their
returs-is the bedrock of our system .205 Dependable self-reporting requires a
high level of citizen confidence in, or at least acceptance of, the system's
fairness. If the IRS erodes that confidence or acceptance through
maladministration, including IRS inconsistency, the soundness of self-reporting
could be threatened. 0

Second, the nation's tax laws are administered not only by the IRS but also
by the tens of thousands of tax lawyers and tax accountants who advise their
clients in planning, structuring, and reporting transactions. For tax professionals
to do their jobs properly, they must be able to ascertain the law and predict its
application with reasonable certainty. Positional changes by the IRS frustrate
responsible tax planning and undermine taxpayers' confidence in their advisors.

Third, hard cases make bad law,20 and judges who have no identifiable
doctrinal path to reach the result they desire sometimes carve out new and
twisted avenues, doing mischief to doctrinal clarity.208 Judges occasionally
engage in these contortions in cases presenting IRS inconsistency.209 The
availability of a recognized duty of consistency with defined contours might
provide judges with a method to satisfy their tropism towards fairness without
violently wrenching other doctrines.

203. For fiscal year 2008, the IRS received over 250 million tax returns of all types, a 6.3%
increase from the previous year. INTEENAL REvENuE SERv. DATA BooK, 2008 4 (Publ'n 55B
2009).

204. See, e.g., Steve Johnson, The 1998 Act and the Resources Link Between Tax
Compliance and Tax Simpli~fi cation, 51 U. KAN. L. REv. 1013, 10 15-27 (2003).

205. See, e.g., United States v. Rodgers, 461 U.S. 677, 683 (1983); I.R.C. Proc. §
601.103(a) (2009).

206. "[I]t is widely believed that taxpayers are more likely to comply voluntarily if they
believe that the tax code is implemented fairly and consistently across taxpayers." U.S. Gov'r
AccouNTAnarryx OFFICE, supra note 1, at 8.

207. See United States v. Clark, 96 U.S. 37,49 (1878) (Harlan, J., dissenting) ("[I]t is the
duty of all courts ofjustice to take care .. . that hard cases do not make bad law.").

208. E.g., Wolpaw v. Comm'r, 47 F.3d 787, 792-93 (6th Cur. 1995) (contorting the rule
under I.R.C. § 6110 that private letter rulings are not precedential in order to give a particular
private letter ruling essentially precedential effect).

209. E.g., Walker v. Comm'r, 101 T.C. 537, 550 (1993) (treating a prior revenue ruling
inconsistent with the IRS's current litigating position as a "concession" by the IRS in the case at
bar).
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Other arguments beyond those stated here could be asserted, but I have
doubts about them. For example, it is sometimes suggested that the IRS's
knowledge that it would be consistently held to its positions would encourage it
to think those positions through more carefully before taking an initial stance.21

That sounds plausible, but I doubt its "real world" viability.2 1'1 Extensive
internal controls and reviews are already in place within the IRS, and the IRS is
well aware of the professional and political heat it endures when it takes
controversial positions. Despite these, of course, the IRS does sometimes "get it
wrong," but that is rarely because it was cavalier or felt insufficient incentive to
try to get it right. In short, I suspect that the extent to which a rigorous
consistency doctrine would actually increase the clarity of the IRS's initial
analysis would be at or near zero.

B. Theoretical Superiority of the "No Duty " View to the "Strong Duty"
View

The appeal of the "strong duy' view derives from deeply felt and
ennobling conceptions of fairness.' Human beings naturally aspire to see
justice prevail, and only those who are morally dead can view with unruffled
serenity instances where the IRS treats similarly-situated taxpayers differently.
Thus, opponents of the "strong duty" view bear the burden of showing that a
robust and judicially enforceable duty of IRS consistency would entail such
grave harms that they override the fairness arguments.

It may well be, however, that this burden can be met. Sometimes the head
must overrule the heart. The Roman maxim "let justice be done though the
heavens should fall",214 is exhilarating, but it is merely aspirational and never
has been nor will be an operational principle of any modern legal system. Many
features of our legal system-statutes of limitations for example-undoubtedly
thwart justice in many cases but nonetheless persist because other policy
considerations situationally trump fairness.215

210. This idea derives from a comparable rationale for the contra proferentem; canon for
interpreting contracts. See, e.g., Banks v. Banks, 648 So. 2d 1116, 1121 (Miss. 1994).

211. To take a parallel, textual or literal approaches to statutory interpretation are
sometimes defended on the ground that legislatures-knowing that the courts will not bail them
out of drafting mistakes-will engage in better drafting. Although this notion has been around
for a long time, see, e.g., THEODORE SEDOwicKA TREATISE ON THE RuLEs WHICH GOVERN THE

INTERPRETATION AND CONSTRUCTON OF STATUTORY AND CONSTITUTIONAL LAW 314 (2d
Pomeroy ed. 1874), there seems to be little historical confirmation of this effect.

212. Moreover, in some instances, too much deliberation maybe almost as bad as too little.
See, e.g., Sam Young & Lee A. Sheppard, Financial Products Official Wants Faster Letter
Ruling Process, 17 TAX Nom~s 209, 209 (2007) (noting complaints that IRS rulings for financial
products and transactions often arrive too late to be useful).

213. See supra PartlIV.A.l.
214. "Fiat justitia, ruat coelum."
215. This is true in all areas of law, certainly including tax. "Tax law, after all, is not

normally characterized by case-specific exceptions reflecting individualized equities." United
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There are four arguments against a "strong duty" position: (1) ajudicially-
created and enforced consistency doctrine may be constitutionally illegitimate
as violative of the separation of powers principle; (2) the consistency doctrine
can overcorrect, giving taxpayers not justice but windfalls; (3) a fully robust
consistency duty would undercut effective tax-law administration; and (4)
resolving cases on consistency grounds could deprive the system of substantive
contributions by the courts.

1. Separation of Powers

There are two questions in every legal dispute: (1) what is the good or right
outcome?; and (2) is the particular body hearing the matter empowered to
decree that outcome? Even if one were to conclude that fairness trumps all
countervailing policies, one would still have to ask whether it is constitutional
for courts to impose a fairness-based rule to alter the result that would
otherwise occur under the tax statutes enacted by Congress.

It is not easy to reconcile a judicial consistency doctrine with the separation
of powers principle. Under our Constitution, Congress is authorized to make
the tax laws, not the courts.21 The Treasury Department is authorized to engage
in interstitial tax law making, but only as a result of congressional delegation of
power. 2 17 If, because of the judicially-created consistency doctrine, a taxpayer
wins a case that they would have lost under the statute, the court has altered the
outcome that Congress decreed. This result is hard to reconcile with the
legislature's undoubted primacy in taxation.21

The consistency doctrine bears a familial relationship to the doctrine of
equitable estoppel. But "it is well settled that the Government may not be
estopped on the same terms as any other litigant.",2 '9 Although the Supreme
Court has "barely" left the door open "that estoppel might be available in the

States v. Brockamp, 519 U.S. 347, 352 (1997). A softer view of the matter was offered by an
early circuit court case: "Taxation is a matter of statutes, and equitable considerations cannot
override the provisions of the statutes, nor always supply their omnissions. Nevertheless honesty,
good faith, and consistency are due in tax accounting. The right and wrong of things and
equitable principles have a place in tax matters." Alamo Nat'l Bank v. Comm'r, 95 F.2d 622,
622-23 (5th Cir. 1938) (citations omitted).

216. U.S. CONST. art. 1, § 8, ci. I ("The Congress shall have Power To lay and collect
Taxes.")

217. Either under specific delegations, such as I.R.C. §§ 385(a), 469(o, and 1502, or under
the general delegation of I.R.C. § 7805(a). See also I.R.C. § 7801 1(a) (2006) (delegating to the
Treasury Department authority to administer and enforce the Internal Revenue Code).

218. See, e.g., Am. Auto. Ass'n v. United States, 367 U.S. 687, 697 (1961) (referring to
"the long-established policy of the Court in deferring, where possible, to congressional
procedures in the tax field").

219. Heckler v. Cmty. Health Servs. of Crawford County, Inc., 467 U.S. 51,60 (1984); see
also Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-84 & n.1 1(1947); cf FDIC v. Harrison,
735 F.2d 408, 411-12 (11 th Cir. 1984) (suggesting that estoppel notions should not be asserted
against the Government for activities arising out of the exercise of its sovereign powers).
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