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Unsettled Standing: Who (Else) Should Enforce the Duties
of Charitable Fiduciaries?

Rob Atkinson’

1 reckon I'll be at the beck and call of folks with money all my life, but thank God I
won't ever again have to be at the beck and call of every son of a bitch who's got two cents
to buy a stamp.

William Faulkner, upon being dismissed from the U.S. Postal Service for playing cards
out back while customers were waiting up front.!

1 am speaking all the while of private individuals. For if there are now any magistrates
of the people, appointed to restrain the willfulness of kings ..., I am so far from forbidding
them to withstand, in accordance with their duty, the fierce licentiousness of kings, that, if
they wink at kings who violently fall upon and assault the lowly common folk, I declare that
their dissimulation involves nefarious perfidy, because they dishonestly betray the freedom
of the people, of which they know that they have been appointed protectors by God's ordi-
nance.

John Calvin, in a treatise addressed to “the Most Mighty and Illustrious Monarch,
Francis, Most Christian King of the French.”2

* Professor of Law, Florida State University. My thanks to Barbara Banoff, Victoria Bjorklund, Evelyn
Brody, Laura Brown Chisolm, Harvey Dale, Larry Garvin, Adam Hirsch, John Larson, Jill Manne, Jim Rossi,
and Mark Seidenfeld for their generous comments, and to Kristen Decker for her diligent research assistance. I
very much appreciate the opportunity afforded me by the National Program on Philanthropy and the Law to
present a version of this Article at the Program’s 1997 annual conference at the NYU School of Law.

1. JOSEPH BLOTNER, FAULKNER: A BIOGRAPHY 118 (1984).

2. 2 INSTITUTES OF THE CHRISTIAN RELIGION, Book 4, Ch. 20, § 31 (John T. McNeill, ed., 1536, &
Ford Lewis Battles, trans., 1975) (Preface begins at vol. 1, page 9).
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I. INTRODUCTION

Calvin, the author of my second epigraph, considered political power a sacred trust.3
God was the grantor, the ruler (almost universally a monarch) was the trustee, and the citi-
zens were the beneficiaries. Whatever its theoretical merits, this view of politics presents
an obvious practical problem: once the grantor is out of the picture, legally or theologically,
who enforces the terms of the trust? If the grantor cannot or will not act, who should?

Discussing standing to sue charitable fiduciaries presents a parallel problem.> On the
one hand, the managers of charities should not become latter-day Louis XIVs, living in un-
reviewable opulence at the expense of those placed in their care. On the other hand, it
should not be too easy to denounce and depose conscientious managers as enemies of the
people.

In the face of this dilemma, the traditional law of charity reflects a mediating position
much like Calvin’s. Basically, there are clearly defined tribunes of the plebs who can sue:
typically, the attorney general, and frequently, the co-fiduciaries. With narrow exceptions,
everyone else is barred.% The law of charity, like the Institutes of Calvin, forbids private in-
dividuals from acting as champions of the public good. This preclusion reflects, at least in
part, the sentiment of my first epigraph. To paraphrase Faulkner, standing to raise questions
of fiduciary misconduct takes more than the price of a postage stamp, even if that stamp is
attached to an envelope addressed to a court of general jurisdiction.

But how much more enforcement is needed, and on the part of whom? The modem
law of charity, again like the Institutes, somewhat begrudgingly acknowledges the need for
default enforcers. This Article explores who the default enforcers should be and the circum-
stances under which they should be empowered to act.

Harvey Dale, head of NYU’s National Program on Philanthropy and the Law, loves to
paraphrase Mencken to reductionist scholars: “For every complex problem, there is a solu-
tion that is simple, elegant—and wrong.”” The question of who should be empowered to
sue charitable fiduciaries is no different. Part II carefully poses that question and tries to un-
pack its implicit complexities. Part III criticizes three sets of answers that, for all their ele-
gance, fail because they over-simplify, ignoring important complexities. Each of these an-
swers, however, sheds important light on the question. Indeed, taken together, they suggest

3. 2 INSTITUTES OF THE CHRISTIAN RELIGION, Book 4, Ch. 20, §§ 3-4 (John T. McNeill, ed., 1536, &
Ford Lewis Battles, trans., 1975).

4. Id

5. See John T. Gaubatz, Grantor Enforcement of Trusts: Standing in One Private Law Setting, 62 N.C.
L. REV. 905, 912 (1984) (“‘Breach of trust actions and public law actions are hauntingly similar.”).

6. See RESTATEMENT (SECOND) OF TRUSTS § 391 (1959); Mary Grace Blasco et al., Standing to Sue in
the Charitable Sector, in NEW YORK UNIV. LAW SCHOOL, 4 TOPICS IN PHILANTHROPY 1-15 (1993); EDITH
FISCH, CHARITIES AND CHARITABLE FOUNDATIONS 553-66 (1974); MARION R. FREMONT-SMITH, FOUN-
DATIONS AND GOVERNMENT 194-202 (1965); Marion R. Fremont-Smith, Enforceability and Sanctions, in
NEW YORK UNIV. LAW SCHOOL CONFERENCE Governance of Nonprofit Organizations: Standards & Enforce-
ment, (1997).

7. Mark Hall & John Colombo, The Charitable Status of Nonprofit Hospitals: Toward a Donative The-
ory of Tax Exemption, 66 WASH. L. REV. 307, 330 n.76 (1991); ¢f. H.L. MENCKEN, PREJUDICES 2d 158 (1977)
(noting that “there is always a well-known solution to every human problem—neat, plausible and wrong.”).
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a certain circularity in the question—who should have standing to sue charitable fiduciaries
turns very much on what sort of charity we as a society want to have.

II. THE COMPLEXITY OF THE QUESTION

Our question is this: Should society expand the traditional categories of those with
standing to sue to enforce the duties of charitable fiduciaries? To avoid both undue com-
plexity and over-simplification, we must first define the field this question covers then
scope out the difficuities in the surveyed field itself.

A. Defining the Field

Several aspects of the standing question need to be highlighted to reduce unnecessary
complexity. Otherwise we may mistake our problem with others or approach it with the
wrong kind of remedy. We have a hard row to hoe, and it won’t help to attack our tares with
a flail or to wander off into the surrounding woods.

1. Who is Suing: Standing Versus the Merits

The first thing to note about the standing question is that it is a standing question—it
does not go to the merits. Standing questions are “who” rather than “what” questions.
Standing analysis properly focuses on the parties who may bring a particular claim; the ex-
istence of the underlying claim is presupposed.® But that basic point is subject to several
critical qualifications. First, determining who gets to bring the claim may properly involve
an analysis of the nature of the claim. More generally, the nature of the claim is not neces-
sarily irrelevant to the identity of the permitted claimant. Standing is essentially the question
of who is an appropriate party to assert a claim. Answering that question thus involves
looking at the relationship between the party and the claim.

An important corollary is that a denial of standing is not a denial of the merits of the
underlying claim. Technically speaking, it is merely a determination that the claim, however
meritorious, should be asserted by someone else. Speaking technically, however, may not
adequately account for the reality that underlies standing analysis. In the context of suits to
challenge governmental actions, scholars widely suspect that denials of standing are really
sub rosa rejections of the underlying claim. Thus, the denials are actually disguised deci-
sions on the merits.?

The converse seems to be occurring in discussions of standing to sue to enforce chari-
table fiduciary duties. Those who urge an expansion of such standing are often urging the
creation of new classes of claims, or at least changes in the scope of pre-existing claims, and
not merely expansion of classes of permitted claimants.!® Courts, for their part, are also

8. See LAWRENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAwW 107 (2d ed. 1988); ERWIN
CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 55-56 (1997).

9. See TRIBE, supra note 8, at 111 (faulting the Court for using standing doctrine to disguise implicit
decisions on the appropriate role of the federal courts). See also CHEMERINSKY, supra note 8, at 56 (“[M]any
commentators believe that the Court has manipulated standing rules in order to hear particular cases.”); Max-
well L. Steamns, Standing Back from the Forest: Justiciability and Social Choice, 83 CAL. L. REV. 1309, 1402
(1995) (“[D]Jenials of standing ... can invariably be recast as substantive rulings.”).

10. See Paul G. Haskell, The University as Trustee, 17 GA. L. REV. 1, 14-22 (1982) (arguing that the
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sometimes obscure about whether they are expanding standing or creating new causes of
action.!!

Just as it is important to distinguish between new claims and new claimants, it is also
important to distinguish among old claims. In our central question the phrase “enforce the
duties of charitable fiduciaries” points to this distinction. The kind of suits this Article ad-
dresses are those that assert a breach of fiduciary duties and fiduciary duties of distinct
kinds.

These suits are but one subset of the many kinds of cases that might be brought against
charities, many of which lie beyond the scope of this Article. Charities may be sued on a
wide range of claims that implicate fiduciary duties indirectly, if at all. Thus, for example,
creditors might sue charities for failure to pay their debts, accident victims might sue them
for their employees’ ordinary negligence, and employees might sue them for breaches of
their contracts or for violations of statutes regulating the employment relationship.!2 The
secretary with the now-forgotten name can sue Jim Bakker for sexual harassment, presuma-
bly even if he becomes president of an operation larger than the PTL Club;!3 Prayer Part-
ners who thought they were getting a heavenly deal on terrestrial time shares can make the
same kinds of cases as investors duped by for-profit peddlers of fools’ paradises. None of
these cases necessarily involves the fiduciary duties of charities as charities.

Quite often, calls for the expansion of standing to enforce charitable fiduciary duties
are better understood as simply asserting garden variety claims like these. Conversely, de-
nial of expanded standing to enforce the duty of charitable fiduciaries should not be mis-
taken either for a denial of standing to raise existing garden variety claims or for a refusal to
let the scope of such claims expand.!4

2. Who is Being Sued: Standing in Three Sectors

Understanding standing to sue charitable fiduciaries requires a bit of elementary sec-
toral geography. We need to remind ourselves that the organizational world is divided into
three sectors: for-profit, nonprofit, and governmental.!> These distinctions matter because
questions of standing turn not only on who is suing, but also on who is being sued. The ap-
propriateness of a particular kind of plaintiff may turn, at least in part, on the nature of the
defendant. Among defendants from the three major organizational sectors, there may be
important similarities or differences. This is especially important to bear in mind with re-

current contractual basis for student challenges to private university evaluation and discipline should be sup-
plemented by trust law principles).

11. See Blasco et al., supra note 6, at 5 (noting tension in judicial action between reforming substantive
law and expanding standing).

12. See RESTATEMENT (SECOND) OF TORTS §§ 402-03 (1965) (discussing tort and contract actions, re-
spectively, against charitable trusts and trustees).

13. See Clinton v. Jones, 117 S. Ct. 1636 (1997) (stating that separation of powers does not require fed-
eral courts to stay all private actions against even the President until he leaves office).

14. Recent federal legislation designed to protect charitable volunteers may revive debate over the tradi-
tional, and much-criticized, doctrine of charitable immunity from routine tort liability. See generally Note,
Developments in the Law—Nonprofit Corporations, 105 HARV. L. REv. 1578 (1992).

15. See J. VAN TIL, MAPPING THE THIRD SECTOR: VOLUNTARISM IN A CHANGING SOCIAL ECONOMY 71
(1988).
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spect to the nonprofit sector, in which standing law is relatively less well developed.!é Be-
fore borrowing from precedents in the other sectors, we must make sure that the asserted
analogies are genuinely apt.!7

Just as we should remember that nonprofits are only one organizational sector, we
should also remember that charities are not the whole of the nonprofit sector. Even within
that sector, important differences between organizations may necessitate different criteria
for standing to sue the organizations’ fiduciaries. As we shall see in more detail later, differ-
ences between charitable organizations and mutual benefit organizations are particularly
important here.

3. Expanding Standing Versus Alternative Remedies

The question of whether to expand standing to sue to enforce charitable fiduciary du-
ties implies a larger question: Are there other means of ensuring that those duties are carried
out? Several broad sets of alternatives present themselves: we could enhance enforcement
by those who already have standing to sue, we could employ a potentially wide range of al-
ternative dispute resolution measures,'8 or we might simply rely more on prevention and
less on correction. The more we are willing to rely on alternatives to the expansion of
standing to sue, the less imperative that expansion will be. Conversely, as the trend in both
the commentaries!? and the courts2? illustrates, the less reliable the alternatives seem, the
more attractive expansion of standing will appear.

B. Marking the Stumps

As we have seen, unnecessary complexity can be mitigated by raising three points.
First, standing to sue is distinct from the merits of the suit. Second, standing doctrine may
differ among the three organizational sectors. Finally, expanded standing is only one route
to ensuring fiduciary fidelity. Drawing these distinctions delineates the field of the standing
inquiry by fencing out distracting side issues. Now, however, we must turn to the unavoid-
able complexities within our chosen field.

16. See Michael C. Hone, Aristotle and Lyndon Baines Johnson: Thirteen Ways of Looking at Blackbirds
and Nonprofit Corporations—The American Bar Association’s Revised Model Nonprofit Corporation Act, 39
CASE W. REs. L. REv. 751, 759 (1988-89) (describing “nonprofit laws™ as “the poor stepchild of the state
business statutes” and noting that “[t]he body of statutory and case law applicable to nonprofit corporations
remains sparse and undeveloped™); Harry G. Henn & Jeffery H. Boyd, Statutory Trends in the Law of Non-
profit Organizations: California, Here We Come!, 66 CORNELL L. REv. 1103, 1104 (1981) (making essen-
tially the same point).

17. See James J. Fishman, The Development of Nonpraofit Corporation Law and an Agenda for Reform,
34 EMORY L.J. 617, 657-83 (1985) (calling for reforms in the law of nonprofit corporations to reflect differ-
ences both between nonprofits and for-profits and among nonprofits themselves).

18. At the risk of ignoring my own warning against borrowing too freely from the standing law of other
sectors, I should point out that in the governmental sector, courts frequently relegate litigants to legislative or
political relief. See generally Schlesinger v. Reservists Committee to Stop the War, 418 U.S. 208 (1974);
Laird v. Tatum, 408 U.S. 1 (1972). See also infra Part II1.B.2. (comparing the standing of a charity’s patrons
to the standing of a government’s citizens).

19. See infra note 128 and accompanying text.

20. See infra note 129 and accompanying text.
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powers lapse. But the office of visitor lies near the core purpose of watch-dog and accredi-
tation groups, and the powers it confers would surely enhance the performance of their
oversight mission.

b. The Modern Trend Toward Disclosure

One of the principal powers of visitors is access to information about the internal op-
eration of the charity subject to visitation. As we have seen, the remedies available to those
who have standing to sue charities include accountings and other kinds of disclosure.200
Proponents of increased supervision of charitable fiduciaries frequently call for expanding
their obligations to disclose in order to make more information available to more constitu-
encies.20! Especially in the area of nonprofit hospital conversions, these proposals occa-
sionally take statutory form.202

From the perspective of the sectarian model, increasing charity’s disclosure obligations
is a mixed blessing. On the one hand, it enhances the kind of informal, extra-legal controls
over charitable fiduciaries that the sectarian model favors over more coercive measures. In-
creased scrutiny by the press, the public, and other charities may well improve the delibera-
tions of charitable fiduciaries, particularly when the ultimate decision is left in the fiduciar-
ies’ hands. On the other hand, increased scrutiny may have a chilling effect on charitable
activity, a worry that assumes constitutional dimensions in the protection of membership
lists.203 Thus, in assessing any call for expanded disclosure, the sectarian model suggests
careful weighing of the benefits of enhanced accountability against the costs of increased
intrusion,204

3. From Charitable Independence to Charitable Imperialism

The maintenance of charity’s sectoral independence, an article of the sectarian faith,
requires caution in expanding disclosure requirements. But if information is to be the new
currency of all three sectors, charity has at least as much to gain as to lose. The flip-side of
disclosure by charity is disclosure fo charity; charity can monitor as well as be monitored.
We have seen how charities might well monitor each other; the suggestion here is that they
might also monitor their neighbors in the public and for-profit sectors. Consistent with the
sectarian view of charity, their role could be less to do what government and the market do
badly than to ensure that the other two sectors do their own work well.

A particularly apt example of such extra-sectoral charitable jurisdiction is health care,
especially hospital care. In an industry where charitable providers seem most at risk from
for-profit competitors, charity may be in an ideal position to turn the tables, very much to

200. See supra note 27 and accompanying text.

201. See, e.g., Haskell, supra note 10, at 32 (calling for increased disclosure obligations on the part of
private universities as superior to general expansion of standing to sue as a means of improving both internal
policy making by university fiduciaries and external monitoring by the attorney general); see also Lyon, supra
note 146, at 5-36, 5-37 (describing the role of the public and the media in monitoring charities).

202. See Brody, supra note 158.

203. See generally NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958). See also NAACP v. But-
ton, 371 U.S. 415, 443 (1963) (explaining that “[r]esort[ing] to the courts to seek vindication of constitutional
rights is a different matter from ... use of the legal process for purely private gain.”).

204. See Chisolm, supra note 21, at 154; DeMott, supra note 25, at 145 n.71.
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the public benefit (which is, after all, charity’s ultimate purpose under any model). Sales of
charitable hospitals typically produce an embarrassment of riches, a fund of sales proceeds
in search of an appropriate purpose. Some have suggested, under the contract failure theory,
that these monies be deployed to monitor for-profit provision of health care 205

Under the contract failure theory, for-profits may be more efficient operators of hos-
pitals, even though they pose a greater risk than charities of exploiting information asym-
metries to the detriment of patients. Sales of charitable hospitals could conceivably be
structured in a way that promotes the best of both the charitable and the for-profit worlds.
The new for-profit hospital owner would provide basic managerial services, presumably
prodded toward cost efficiency by the profit motive. Part of the sales proceeds could be
used to fund a charitable ombudsman organization, the principal function of which would
be to prevent the for-profit hospital’s exploitation of information asymmetries. On the pat-
tern of visitorship powers, the old charitable hospital could reserve monitoring powers to
the new charitable monitoring body as a condition of the transfer of assets to the for-profit
purchaser.206

In the classic visitorship, private donors typically reserve to themselves or other private
parties the power to watch over charitable fiduciaries’ use of long-term donations. I have
suggested advantages of donors reserving the power of visitation to other charities, particu-
larly those that specialize in monitoring charitable fiduciaries. Here I am suggesting that
charitable fiduciaries condition the sale of their operating assets to for-profit competitors on
the reservation of the power to police the use of those assets.

Parallel developments on the governmental side are conceivable, with charitable
watch-dogs watching over government agencies. Beyond being their brother’s keepers,
charities can keep an eye on Big Brother itself. Substantive areas like environmental regula-
tion, civil rights, and civil liberties already show a strong tradition of such oversight. Key
examples are the National Resources Defense Council, the Environmental Defense Fund,
the NAACP, and the ACLU. The ultimate irony, perhaps, would be for the recently-
proposed citizen-commissars of the IRS taking the form of a charity.207

These proposed arrangements, like the sectarian model they epitomize, raise a final
question: Who will watch the charitable watchers? There is not, in this area or elsewhere, a
single appropriate locus of oversight. The better policy is probably some version of the cur-
rent interlocking system of reciprocal oversight. Charitable watchers are watched by their
donors from the private side, and the Internal Revenue Service and state attorneys general
provide oversight from the public. In closing (and at risk of the ultimate imperialistic
move), it is worth noting that charitable watchers have watchers in their own sector as well.
That is at least one job of academic centers on philanthropy, such as the one that originally
commissioned this Article. It is also an important function of scholarly symposia like this.
Though we scholars of charity are thankfully not alone in providing oversight, nor are we

205. See Joseph A. Grundfest, Comment on Hansmann's Changing Roles, in INDIVIDUAL AND SOCIAL
RESPONSIBILITY 270, 274 (1996).

206. See Meek, supra note 181, at 2783-84, 2837-39 (pointing out that another source of charitable regu-
lation of for-profit as well as other nonprofit providers occurs when legislation conditions receipt of govern-
mental grants and other benefits on certification or accreditation by a non-profit body, a practice common in
both education and health care).

207. Richard W. Stevenson, Legislation Running in the IRS Clears House on Vote of 426 to 4, NEW YORK
TIMES, November 6, 1997, at Al.
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by any means without distinct responsibilities of our own. For the good of charity as a
whole, we must be ready to reveal things about charity that are not wholly good.

IV. CONCLUSION: PARTS AND WHOLES, ERRORS AND CHOICES

We have considered the question of who should have standing to enforce the duties of
charitable fiduciaries mindful of the Menckenesque warning: “For every complex problem,
there is a solution that is simple, elegant—and wrong.”208 Each of the models we have ex-
amined—the proprietary model, the various citizenship models, and the sectarian model—is
flawed by its elegant disregard of countervailing considerations. Perhaps from their differ-
ent, partial perspectives, a truly comprehensive answer to our original question could be
fashioned.

But that would sorely test my own hypothesis—a corollary, perhaps even a corrective,
of Mencken’s maxim. According to my hypothesis, a solution to a complex problem that is
more complex than the problem will not be saved by its elegance or its workability, nor
even by its truth; for practical purposes, it will be worse than an overly simple solution
which, if elegant enough, will have at least the advantage of being read, however obviously
it is wrong. (The nicest thing about my hypothesis is that its statement is virtually self-
proving.)

By contrast, Mencken’s own maxim is at war with itself. It is simply too simple and
elegant for its own good. It would be very odd—and contrary to Mencken’s maxim—if the
complex meta-problem of assessing the adequacy of answers to complex problems could be
resolved in a single sentence. That is the strength and the weakness of aphorisms.
Mencken’s aphorism is an aphorism against aphorism, and thus a paradox—if Mencken is
right, he must be wrong.

But there is another, deeper problem with Mencken’s aphorism. It encourages us to
think that complex social problems have solutions that are either right or wrong. That is
wrong. Competing solutions to such problems—the various models critiqued and proffered
in this Article—are, in the last analysis, neither right nor wrong answers. They are, rather,
alternative visions.

The question of who should have standing to sue charitable fiduciaries ultimately
comes round to what kind of charity we want to have, to what we think charity is, and what
we want it to be. The proprietary model implies a donor and purchaser-dominated charity.
The various citizenship models seek a kind of grass-roots democratization of charity. The
sectarian model idealizes self-sustaining fiduciary communities. But as one who believes
that diversity is near the core of charity, I want a law of charity that permits the creation and
growth of charities on each of these models. What Laura Brown Chisolm has argued about
charity regulation in general applies with particular force to the law of standing:

Any attempt to structure the rules to make each organization responsive to eve-
ryone would diminish the diversity of the sector and sacrifice innovation for
standardization. Both diversity and accountability are better served by struc-
turing the legal rules so as to allow and encourage formation and development

208. Hall & Colombo, supra note 7, at 330 n.76.
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of a variety of institutions, such that individuals can find or form organizations
that respond to their diverse preferences and priorities.20?

Amen.

209. Chisolm, supra note 21, at 152.






