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I. INTRODUCTION

This Symposium, Environmental Law Without Courts, is meant
to complement the symposium held at Florida State University
in Fall 2014, Environmental Law Without Congress.! Consistent
with the structure of Environmental Law Without Congress, most
principal articles focus on agency programs or functions that are not
directly affected by the courts because they are either not subject to
judicial review or subject to such deferential review that such review
is seen as inconsequential to agency decisionmaking with respect to
those tasks. One might therefore surmise that, as suggested by this
year’s symposium title, courts do not and cannot affect these agency
tasks in any meaningful ways. My contribution to this symposium,
which is a Comment on the entire symposium theme as reflected
in several of the principal articles, suggests that such a conjecture
may not be justified—that, in fact, all of the articles to which I am
responding focus on functions affected by courts via judicial review
of other aspects of agency decisionmaking. In short, my thesis is that
judicial review can cast a long shadow that has effects (perhaps even
profound effects) on actions that are not meaningfully subject to
such review.

This Comment begins by considering Emily Bremer and Sharon
Jacobs’ article,? which explores how agencies choose procedures
within the expanse left vacant by Vermont Yankee’s holding that
courts are not to supplement explicit constitutional or statutory
procedural requirements. I argue that, although discretion to make
such choices is best left with the agency, there is a need to constrain

+  Patricia A. Dore Professor of Administrative Law, The Florida State University
College of Law.

1. Symposium, Environmental Law Without Congress, 30 J. LAND USE & ENVTL. L.
1(2014).

2.  Emily Bremer & Sharon Jacobs, Agency Innovation in Vermont Yankee’s White
Space, 32 J. LAND USE & ENVTL. L. 523 (2017) hereinafter Vermont Yankee'’s White Space].
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such discretion, and the best way to do so may be by substantive
review of the final agency action.

Next I proceed to consider the article by Rob Glicksman and
Emily Hammond discussing agency reactions to judicial remands.3
The action this article considers is a bit different from that in
the first article I discuss because courts have already influenced the
agency action at issue by reversing and remanding the matter. In
fact, in many instances, the remand order includes specific instruc-
tions to the agency about how to proceed. Hammond and Glicksman,
however, look at those remands in which the court has not signifi-
cantly constrained the agency discretion about how to react. Factors
that might influence how the agency proceeds are myriad, but I
contend that the prospect of judicial review to any action the agency
takes in following up on the remand is an important influence on
how the agency is likely to proceed.

Finally, I turn to Christopher Walker’s article discussing agency
participation in drafting legislation that bears on areas within the
agency jurisdiction.* Walker concludes that agency drafting is more
likely to reflect what Congress prefers if the agency legal staff that
engages in drafting rulemaking gets involved in legislative draft-
ing—that is if legislative input comes from those lawyers in coun-
sel’s office that are involved in enacting rules, not just an isolated
cadre of lawyers dedicated to interacting with Congress. Legislative
drafting is the function perhaps most removed from judicial influ-
ence. One would suspect that constraints on agency participation in
legislative drafting would be entirely political given that Congress
must still vote whether to enact any bill and, if passed by both
houses, the President would have to decide whether to sign it for
approval. Hence, judicial influence on legislative drafting would
seem to be both inappropriate and unnecessary. Nonetheless, I
suggest that even for this function, courts matter. I speculate that
arbitrary and capricious review of rulemaking, as currently
practiced by courts, has been responsible for the inclusion of a
variety of professional perspectives in agency rulemaking teams,
and that this structure of rulemaking teams would influence
agency legislative drafting toward a broader conception of the public
interest.

3. Robert Glicksman & Emily Hammond, Agency Behavior and Discretion on Remand,
32 J. LAND USE & ENVTL. L. 483 (2017).

4. Christopher Walker, Lawmaking Within Federal Agencies and Without Judicial
Review, 32 J. LAND USE & ENVTL. L. 551 (2017).
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II. THE RECORD ON JUDICIAL REVIEW AND AGENCY PROCEDURAL
AND STRUCTURAL DISCRETION

Bremer and Jacobs begin their contribution to this symposium
with a description and defense of Vermont Yankee's basic holding
that agencies should have discretion to determine procedures for the
actions that they are authorized to take over and above procedures
explicitly required by the constitution and statutes.? Vermont
Yankee’'s White Space insightfully notes that discretion has two
meanings: the freedom to negotiate the bounds of standards free
from hard and fast rules, but also “exercise of sound judgment.”¢
Bremer and Jacobs argue that giving agencies discretion over
procedures in the former sense will encourage the exercise of discre-
tion in the latter sense because (i) outcomes often depend on the
procedures used to reach them; (ii) agencies operate under extreme
resource constraints, which require trading off the benefits derived
from adding procedure against those lost due to investment of
resources better devoted to another action; and (iii) agencies have
far more “complete, systemic information” about the industry that -
they regulate than do the courts.” Bremer and Jacobs concede that
giving agencies greater control over procedures may have some
negative impacts, such as proliferation of administrative procedures
that vary from agency to agency, or even decision to decision—
variety that can decrease regulatory transparency, and procedures
that may reflect agency parochialism, which can interfere with
interests that fall outside the agencies perceived purview.8

An aside, but one that is potentially relevant to my ultimate
proposal about how courts might constrain agency procedural :
discretion, addresses Bremer and Jacobs’ contention that judicial
review of agency process has been accused of ossifying agency
decisionmaking processes.® Regardless whether that is true, the
review that has most often been accused of ossifying agency action
is what most scholars would deem substantive review under the
reasoned decisionmaking standard laid out in State Farm.! One
might characterize that review as process based in the sense that

5. Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519,
543—45 (1978); Bremer & Jacobs, supra note 2, at 523-25.

6. Bremer & Jacobs, supra note 2, at 540.

7. Id. at 541-42.

8. Id. at 542.

9. Id. at 536.

10. See Motor Vehicle Manufacturers Ass’'n v. State Farm Mutual Automobile Ins.
Co., 463 U.S. 29 (1983); Frank B. Cross, Pragmatic Pathologies of Judicial Review of Admin-
istrative Rulemaking, 78 N.C. L. REV. 1013, 1019-57 (2000) (attributing “discrete pathological
effects” including ossification, to judicial review); Thomas O. McGarity, Some Thoughts on
“Deossifying” the Rulemaking Process, 41 DUKE L.J. 1385, 1410-16 (1992) (arguing that
judicial review has ossified the agency rulemaking process).
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the agency can often correct problems that cause courts to reverse
their actions by some process, such as further reasoning, added
fact-finding, or modifications of the action to avoid problems at the
margins.!! But, such review is not the requirement of procedures in
the sense Vermont Yankee understood that term, because the courts
simply consider whether the substance of the agency decision under
review is adequate, and leave the agency discretion about how to
cure any such inadequacy if an action is reversed. The very history
of Vermont Yankee demonstrates quite clearly, that the case did not
mean to cut off potentially exacting review of an agency’s reasons
for its actions because the Supreme Court case reviewed a split en
banc decision of the D.C. Circuit, in which the debate was not about
the outcome of the case, but whether reversal was to be based on
failure to provide adequate procedures in the eyes of the court
(Judge Bazelon’s long held preferred approach to review) rather
than a judicial determination, after much delving into the substance
of the decision, that the agency had failed to adequately explain the
substance of its decision (Judge Levanthal’s “hard look” approach).12
The Supreme Court clearly rejected the Bazelon approach, but also
left open on remand whether the court should apply Leventhal’s
hard look test. Hence, this Comment accepts hard look review as
substantive rather than procedural review, and hence not within
Vermont Yankee’'s “white space” that Bremer and Jacobs defend
from judicial interference.

I agree wholeheartedly with Bremer and Jacobs’ arguments for
why agencies are better suited than courts to choose procedures by
which they will act so long as those procedures comply with the
floor set by the Constitution, the Administrative Procedure Act
(APA), and the statute authorizing agency action. Agencies’ needs
to weigh resource constraints, and agencies’ superior institutional
capacity, vis-a-vis courts, to recognize the incentives stakeholders
in their regulatory processes may have to abuse procedures and,
more generally, the ramifications of choosing specific procedures on

11. See Gary Lawson, Outcome, Procedure and Process: Agency Dulies of Explanation
for Legal Conclusions, 48 RUTGERS U. L. REv. 313, 318-19 (1996) (noting that reasoned
decision requirement relates to agency process); Mark Seidenfeld, Cognitive Loafing, Soctal
Conformity, and Judicial Review of Agency Rulemaking, 87 CORNELL. 1. REV. 486, 518 (2002)
(explaining that “the ‘hard-look’ or ‘relevant factors' rubric, is almost entirely a process-based
evaluation”).

12. See Ronald J. Krotoszynski, Jr., “History Belongs to the Winners”: The Bazelon-
Leventhal Debate and the Continuing Relevance of the Process/Substance Dichotomy in
Judicial Review of Agency Action, 58 ADMIN. L. REV. 995, 996-99 (2006); Peter L. Strauss,
Changing Times: The APA at Fifty, 63 U. CHL. L. REV. 1389, 140708 (1996) (describing
the “fundamental disagreement about appropriate judicial function” that set the stage for
Vermont Yankee); Patricia M. Wald, Judicial Review in Midpassage: The Uneasy Partnership
Between Courts and Agencies Plays On, 32 TULSA L.J. 221, 225-26, 228—29 (1996) (reviewing
the “well-publicized debate between Judges Bazelon and Leventhal”).
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substantive outcomes, render agencies far better suited to design
their decisionmaking procedures.!3 Agencies have a much closer
connection to the stakeholders affected by their regulatory actions,
and are more likely to know whether a position taken by a partici-
pant in a proceeding reflects a valid concern rather than, for
instance, a strategic effort to delay action that is not in the partici-
pant’s interest.!4 Therefore, it is important to leave decisionmaking
discretion to the expert agencies. Moreover, in an insightful article
written by Justice Scalia when he was a mere administrative law
professor shortly after Vermont Yankee was decided, he argued that
procedures are not always intended to facilitate the agency reaching
the most justifiable substantive outcome.!® In fact, Scalia claimed
Congress often includes administrative procedural requirements in
authorizing statutes to bias future administrative outcomes.’® And
Scalia’s intuitions are well supported by Positive Political Theory,
which explains how control over procedures can favor of groups in
the prevailing legislative coalition.!” Hence, choice of procedure
should be left to those actors that are politically accountable, such
as Congress and agencies, rather than the courts.

That said, however, I do think that Bremer and Jacobs’ assess-
ment of Vermont Yankee’s “white space” ignores the potential for
agencies to abuse procedural discretion—essentially allowing an
agency to adopt a rule or take other action that it cannot
legitimately justify. Although agencies hold the potential for
flexibility to reach regulatory outcomes that better serve the

13. See Adrienne Vermeule, Essay: Deference and Due Process, 129 HARV. L. REV. 1890,
1895 (2016).(stating “the law now takes into account the interdependence of procedure
and substance, and understands that agency choice of procedures is an exercise in system
design, which must allocate risks of error and determine the marginal benefits and costs of
decisionmaking in light of administrative goals”).

14. Cf. Edward Rubin, Essay: The Myth of Accountability and the Anti-Administrative
Impulse, 103 MICH. L. REV. 2073, 2128-29 (2005) (“Specifying procedures demands extensive
knowledge on the supervisor's part, because the results that the procedures will produce
will now depend on an ongoing interaction between the agency and outside parties who are
capable of strategic action.”).

15. Antonin Scalia, Vermont Yankee: The APA, The D.C. Circuit, and the Supreme
Court, 1978 SuP. Ct. REV. 345, 404-08.

16. Id. at 40405 (stating “one of the functions of procedure is to limit power—not just
the power to be unfair, but the power to act in a political mode, or the power to act at all”).

17. Mathew D. McCubbins, Roger G. Noll & Barry R. Weingast, Administrative
Procedures as Instruments of Political Control, 3 J.L. ECON. & ORG. 243, 253-55 (1987)
(describing how Congress can use agency procedure to ensure fidelity to the congressionally
preferred outcomes); Matthew D. McCubbins, Roger G. Noll & Barry R. Weingast, Structure
and Process, Politics and Policy: Administrative Arrangements and the Political Control
of Agencies, 75 VA. L. REV. 431, 440-41 (1989) (“If the best policy from the perspective of the
winning coalition depends on arcane information or is uncertain because of frequent changes
in the state of knowledge about the problem that the policy is supposed to ameliorate . . .
[a] means of achieving the policy outcome that the coalition would have adopted in the
absence of uncertainty is to constrain an agency's policies through its structure and process
by enfranchising the constituents of each political actor . . . that is a party to the agreement
to [control agency] policy.”).
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mercury emissions from power plants under the Clean Air Act’s
hazardous pollutants program.42 The Supreme Court held that EPA
erred when it interpreted the Clean Air Act to allow it to ignore costs
in finding regulation of power plants under the program to be
“appropriate and necessary.”#3 By most accounts, EPA already had
the data to justify regulation even considering costs prior to deciding
to regulate.#* On remand to the D.C. Circuit, that court refused to
vacate the rule, and EPA indicated that it intended to provide the
cost consideration justifying mercury regulation by April 15, 2016.45
The rule remains in effect while the case winds its way back through
the D.C. Circuit.4

Allowing a rule to stay in place maintains the operation of the
rule while the agency considers the remand. This might be thought
to encourage the agency to use its rulemaking resources to address
other matters. But remand without vacatur is also a signal that
the court believes the agency will be able to justify the rule once
the agency responds to the remand. Also, until the agency responds
to the remand, the rule is vulnerable to being rescinded by a
subsequent administration. Given the signal that the court is
likely to affirm the rule if the agency takes care of the particular
problems identified by the court when it remanded the rule, usually
it will make sense for the agency to respond to the remand and
obtain a final affirmance of the rule from the reviewing court. This
is supported by the fact that for the three cases Glicksman and
Hammond identify involving interstate air pollution regulation in
which the D.C. Circuit had remanded without vacatur, the agency
readopted something similar to the rule that had been remanded
shortly before the following presidential election.4”

In the context of remand of an agency refusal to act, I would
surmise that the agency reaction would again depend on the signal
given by the judicial reversal of the agency decision. If the remand
is grounded on a determination that the agency did not have
freedom to refrain from acting, that would signal that the court
is not likely to accept any rationale for continued failure to act. In
the face of such a threat that the agency will never legally prevail,
one would expect the agency to delay any decision, thereby

42. Id. at 2705.

43. Id. at 2706.

44. EPA acknowledged that benefits from reducing mercury air pollution were small
compared to the costs of the regulation, but ancillary benefits from regulating other air
pollutants greatly exceeded the costs of regulation. Id. at 2705-06.

45. White Stallion Energy Center, LLC v. EPA, No. 12-1100, 2015 WL 11051103, at *1
(D.C. Cir. Dec. 15, 2015) (per curiam).

46. It remains to be seen whether the election of Donald Trump as President will
prompt EPA to abandon its efforts to support this rule.

47. Glicksman & Hammond, supra note 3, at 492-93 (citing cases).
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maintaining the status quo that resulted from the lack of regulation.
This seems borne out by the Bush Administration’s reaction to the
Supreme Court’s decision in Massachusetts v. EPA.48 Facing a Court
from which the agency had essentially lost trust because it had
asserted, among other things, that anthropomorphic climate change
had not yet been proven, EPA dawdled and did not even try to
respond to the Court’s instruction: that “EPA can avoid taking
further action only if it determines that greenhouse gases do not
contribute to climate change or if it provides some reasonable
explanation as to why it cannot or will not exercise its discretion to
determine whether they do.”#® It was only after President Obama
was elected that EPA focused on climate change and began to
regulate greenhouse gas emissions.?¢

The incentives are not as clear if the court seems solicitous of
the agency control over its regulatory resources, and open to the
agency giving more persuasive reasons or additional facts that sup-
port a refusal to regulate. There is little advantage to an agency
obtaining an affirmance of this exercise of discretion because a
judicial affirmance of agency discretion not to regulate does not -
prevent a subsequent administration from using its discretion to
regulate. Hence, I would still expect an agency not to bother
addressing a remand of a decision holding that the agency abused
its discretion, or factually failed to support a discretionary decision
not to regulate. There are two possible exceptions to this conclusion.
First, an agency might proceed to respond to the remand if it
believes that it can obtain a judicial decision that it had no authority
to regulate, which would preclude a subsequent administration with
a different view of such regulation from moving forward. But, it will
be the rare case in which a reviewing court remands an agency
failure to justify a decision to regulate when the court believes that
regulation is prohibited by statute. Second, the agency might
actually choose to regulate to relieve political pressure that might
allow a subsequent administration to impose stricter regulation
than the current administration would prefer to adopt. But, for
matters of significant political import, this too will often be unlikely
because the time necessary for the agency to adopt substantive
regulations may be so great that the agency could not be sure of
completing the task prior to the next presidential election.5!

48. Massachusetts v. EPA, 549 U.S. 497 (2007).

49. Id. at 533.

50. 40 C.F.R. § 60.5515 (2016).

51. Sidney A. Shapiro, Rulemaking Ossification and the Debate over Reforming
Hard Look Review, 41 FALL ADMIN. & REG. L. NEWS 13, 13 (2015) (“controversial and complex
rules take anywhere from four to ten or more years to complete, not taking into account the
additional delays associated with judicial review”); see also REGULATORY BREAKDOWN:
THE CRISIS OF CONFIDENCE IN U.S. REGULATION (Cary Coglianese ed., 2012).
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Overall, I think Glicksman and Hammond have identified an
interesting set of decisions in which agencies exercise discretion
whether to address a judicial remand or instead to pay it at most
feigned attention. And they have identified most of the factors likely
to influence that decision. My point, however, is that judicial review
of any substantive decision is likely to affect the agency reaction to
a remand, sometimes in crucial ways. Again, while the courts may
not meaningfully review decisions whether to act affirmatively after
a remand, such decisions are made in the shadow of potential
substantive judicial review.

IV. AGENCY PARTICIPATION IN DRAFTING LEGISLATION

Walker addresses perhaps the agency activity most distant from
the prospect of judicial review: agency participation in drafting
legislation. In a prior article, Legislating in the Shadows, Walker
reports an empirical study that demonstrates that, for most statutes
addressing an agencies regulatory program, the agency is heavily
involved in legislative drafting.’? Congressional staff turn to
agencies for technical advice on how to draft statutes to achieve
the ends desired by Congress.? Perhaps even more significantly,
congressional staff rely on agency staff to inform them of how
statutes will affect agency regulatory programs, and seem to accept
agency input to prevent disruption of such programs, at least where
that is not the purpose of the statute being drafted.5* Legislating in
the Shadows argues that the participation of agency lawyers in
statutory drafting gives credence to the work of Peter Strauss and
others who argue that agencies should have greater leeway than
courts to deviate from textual interpretation, because the agency is
more familiar with the underlying purposes of the statute.5s

Legislating in the Shadows identifies one interesting and
potentially problematic aspect of the relationship between agency
lawyers who are most involved in drafting legislation and those who
work with agency staff to write regulations to implement agency-
authorizing legislation. Those agency lawyers who draft regulations
in which the agency often interprets its authorizing statute may not
be as aware of the statutory purposes underlying the legislation as
those who interact with the legislature.’¢ This can undercut the

52. Christopher J. Walker, Legislating in the Shadows, 165 UNIv. OF PA. L. REV.
(forthcoming 2017).

53. Id.

54. Id.

55. Id. (manuscript p.24) (commenting on the implications of Peter Strauss, When the
Judge Is Not the Primary Official with Responsibility to Read: Agency Interpretation and the
Problem of Legislative History, 66 CHL-KENT L. REV. 321 (1990)).

56. See supra note 51.
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argument for allowing agencies greater leeway than courts for non-
textual interpretation, and ultimately for the Chevron standard of
review. But, Walker downplays his concern on this score because his
surveys of agency lawyers involved in legislative drafting indicate
that they consult with non-legal agency staff in the process. The
agency lawyers who draft legislation indicate that, after all, it is the
staff members in the agency program offices that are their clients,
and who actually have the knowledge about how various interpre-
tations of the statute at issue will affect the agency program.

In his article in this symposium, Walker argues nonetheless that
increasing the involvement of agency lawyers who draft regulations
in the legislative process as well will allow coordination of the
agency’s regulatory goals with the purposes of its authorizing
statutes.5” Furthermore, based on his prior survey, Walker suggests
that agencies would do well to structure their counsels’ offices so
that legislative and rulemaking counsel are not isolated from each
other (and perhaps even overlap) to implement involvement of those
responsible in drafting regulations in the legislative process. .

At first blush, one might conjecture that Walker has identified -
an agency function that is, and should be, entirely independent of
judicial review. There already is a check on the agency in the form
of the legislative process that ensures that the agency does not
seize the statutory drafting process to promote its own idiosyncratic
values. One can be sure, at least for legislation enacted in the
ordinary course of the legislative process,?® that members of
Congress and their staffs will allow the various interest groups that
are affected to vet the statutory language.?® If the agency slips
language into a statute that upsets the constituents or groups that.
provide campaign funding to the senators and representatives, such
language is unlikely to be enacted without awareness by the staff of
some potential opposing legislator. '

But I contend that even legislative drafting is affected by judicial
review, albeit indirectly. Back before Judge Leventhal and his
D.C. Circuit brethren developed the “hard look” test under the
APA’s arbitrary and capricious grounds for review,%® the structure
of agency staffs were simpler. In line with the process envisioned by

57. Walker, supra note 4, at 560-61.

58. See Abbe R. Gluck, Anne Joseph O’Connell & Rosa Po, Unorthodox Lawmaking,
Unorthodox Rulemaking, 115 COLUM. L. REV. 1789 (2015) (noting that the process of enacting
legislation often deviates from the paradigm of committee consideration and thorough vetting
before a statutory provision is voted on).

59. See Mark Seidenfeld, A Process Failure Theory of Statutory Interpretation, 56 WM.
& MARY L. REV. 467, 518 (2014).

60. Judge Leventhal developed the doctrine in his opinion in Greater Boston Television
v. FCC, 444 F.2d 841, 851 (D.C. Cir. 1970). Since then, it is the dominant method by which
courts review agency action challenged as arbitrary and capricious. See RICHARD J. PIERCE,
JR., ADMINISTRATIVE LAW TREATISE (5th ed. 2010).
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the APA when initially enacted, agency program offices took
primary responsibility for developing regulations, and the role of
agency staff outside the program offices was limited to technical
advice on how to implement the program office vision.6! Starting in
the 1970s, however, reviewing judges took greater prerogative to
evaluate whether the agency had considered all factors that they
found “relevant” to the adoption of the regulation under review.52
At the same time, agency staffs become more complex as they
employed experts in disciplines other than those versed in the
central concerns of their program offices. Thus, even agencies
engaged in economic regulation hired biologists and medical experts
to evaluate potential effects on health, environmentalists to evalu-
ate effects on the environment, and statisticians to determine the
effects of regulations on the likely usage of regulated products, while
the newly created EPA hired economists and experts in policy
analysis to consider the effects of environmental regulation on
the economy and the markets directly subject to environmental
regulations.3

It is likely that both the complexity of agency rulemaking teams
and the rise of judicial review reflected a reaction to public choice
theory critiques of agency regulation. Both the politics of the early
1970s and the judicial view of agency regulatory processes reacted
to the belief that focused special interest groups maintained an
advantage in the regulatory process and skewed it from the public
interest.* And the enactment of social legislation such as the

61. See Thomas O. McGarity, The Internal Structure of EPA Rulemaking, 54 L. &
CONTEMP. PROBS. 57, 57-58 (1991) (noting that even though Congress recognized
the interdisciplinary nature of the EPA regulatory mandate, “the first round of the technol-
ogy-based standards under the Clean Water Act [] were largely products of single offices
within the growing EPA bureaucracy, and they reflected very little input from professionals
in the other programs”); see also Seidenfeld, supra note 11, at 528 (“When time or resources
are scarce, or the need for input from the various offices within the agency is perceived as
less important, agencies tend to use a more hierarchical model for formulating rules.”);
CORNELIUS M. KERWIN, RULEMAKING: HOW GOVERNMENT AGENCIES WRITE LAW AND MAKE
PoLICY 58-60 (2d ed. 1999).

62. See Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971) (indicating
that courts should ensure that agencies considered relevant factors when evaluating whether
an agency action was arbitrary and capricious).

63. See Michael Herz, Parallel Universes: NEPA Lessons for the New Property,
93 CoLuM. L. REv. 1668, 1711-12 (1993) (noting how NEPA's requirement that agencies
identify and consider environmental impacts forced agencies to include environmental
experts in their decisionmaking process); c¢f. Jennifer Nou, Intra-Agency Coordination,
129 HARV L. REV. 421, 45457 (2015) (claiming that the importance of economists in EPS
rulemaking increased in response to President Reagan’s Executive Order 12,291, which
required a cost-benefit analysis for major rules).

64. See Jerry L. Mashaw & David L. Harfst, Inside the National Highway Traffic
Safety Administration: Legal Determinants of Bureaucratic Organization and Performance,
57 U. CHI. L. REV. 443, 44549 (1990) (describing how the rise of the culture of legal constraint
in the 1970s resulted in a shift of power in the rulemaking process from engineers to lawyers
and economists); Richard Lazarus, The Tragedy of Distrust in the Implementation of Federal
Environmental Law, 54 1. & CONTEMP. PROBS. 311, 317 (1991) (noting how fears of various
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National Environmental Policy Act (NEPA) and Federal Trade
Commission (FTC) consumer protection statutes were probably
motivated by objections to special interest politics and agency
capture.t® More significantly for this Comment, it is quite likely that
both political demands and those imposed by hard look review
provided incentives for agencies to create staff offices with experts
in various disciplines different from those that populated the agency
program offices, and that responded to different constituencies than
agency program offices.56

If so, then hard look review plays a role in changing the dynamic
between agencies and Congress. Traditionally, the institutional
interactions underlying regulatory legislation were described as an
iron triangle: representatives of a particular special interest group,
agency staff, and relevant congressional committee members
control the legislative process to provide for regulatory mechanisms
that allow that interest group to “capture” the agency and thereby
reap regulatory rents.5” For many agency programs, the iron trian-
gle description has been replaced by that of the “issue network” in
which more fragmented interest groups offer particular expertise to
agency staff members and congressional staff, and thereby influence
regulation to obtain their desired outcome over a narrower realm of
agency authority.s® Essentially, in part because of judicial review as

capture scenarios “affected EPA's organization within the executive branch, its internal
structure, the structure and focus of the federal environmental laws under its jurisdiction,
and the amount and character of judicial review of its actions”).

65. See Robert L. Rabin, Federal Regulation in Historical Perspective, 38 STAN. L. REV.
1189, 129899 (1986) (explaining how both NEPA and hard-look review developed from an
expectation that agencies broaden their regulatory perspectives).

66. See Mark Seidenfeld, Demystifying Deossification: Rethinking Recent Proposals to
Modify Judicial Review of Notice and Comment Rulemaking, 75 TEX. L. REV. 483, 509-10
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it exists today, it is less likely that regulatory statutes promote
agency capture writ large. Thus, Walker’s proposal that agency
regulatory staff be involved more generally with advising Congress
about legislation at least arguably depends on indirect effects of
substantive judicial review of agency policy.

V. CONCLUSION

This Environmental Law Without Courts Symposium has proven
interesting because, in many respects, the articles discuss the role
of courts in a world devoid of them. Perhaps that is a function of our
focus as legal scholars: we can only talk about areas of great agency
discretion, functionally if not formally free from judicial review,
in comparison to the norm of judicial review that prevails in the
U.S.’s system of administrative law. But, my Comment tries to make
a point that goes further than merely noting legal scholars’ propen-
sity to discuss the role of courts. In my remarks above, I posit that
judicial review casts a shadow over all that administrative agencies
do, even while admitting, at least for the sake of argument, that
such review does not apply to the actions discussed by several of the
principal articles for the symposium.

The shadow of judicial review that I have identified involves
three different effects of such review. First, even if agencies are
free from meaningful review in choice of procedures beyond those
specified by statute or required by the Constitution, this Comment
demonstrated that substantive review over the ultimate agency
action can have a significant impact on agency choice of procedure
that can increase agency accountability for such a choice. Second,
in those cases where courts have remanded an agency action while
failing to provide any explicit instruction whether the agency should
continue to pursue the action, the threat of further substantive
review is one of the most important factors in the agency decision
whether to do so. Finally, even for an action clearly not subject
to any direct judicial review—in particular, agency participation
in drafting statutes authorizing or defining the scope of agency
action—judicial review has affected the administrative-legislative
interaction by influencing the way that agencies staff their regula-
tory teams. My thesis is thus broad but easy to state: judicial review
of agency action casts a long shadow over all that agencies do, and
one cannot really talk in a meaningful way of environmental law (or
any regulatory law) in the absence of courts.



