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there be a greater or lesser difference than exists under the present income-
based method of measuring damages? The second question must be asked
because even if this proposal does lead to variations, as long as these varia-
tions are generally smaller than the variations under present damages law,
then this proposal would be fairer than existing law.

A. WEALTH GROUP

Under the proposed rule, damages awards would probably vary according
to the average wealth of the population put at risk.” A poor person may be
able to enjoy life in fewer ways than a rich person. For example, although a
richer person may have the option of spending his Tuesday evening either at
the ballet or at home playing cards with his wife, a poorer person can take
advantage of only the latter option. Also, economic theory predicts that as
an individual’s income rises, his consumer surplus rises. This is because he is
not only willing to pay more for a single good but he also able to purchase
more goods. Of course, this analysis does not consider nonmaterial factors
that contribute to happiness or the lack thereof: the quality of one’s relation-
ship with his spouse, for instance, or the health of one’s aging parents. The
point is that when two individuals are alike in every other respect, the
wealthier individual will have greater means with which to enjoy life. As a
result, we might expect that the wealthier individual has more to lose from
premature death. If so, he should be willing to pay more to avoid risks.
When a particular population put at risk systematically pays more to avoid
risks, the hedonic damages awards will be larger.

Regardless of the extent to which he enjoys life, a poor person might de-
mand a lower price for incurring risk than a wealthy person because he has a
greater need for the money. On the other hand, there are at least some in-
stances in which poor individuals tend to be more risk averse than wealthy
individuals. For example, rich people are more likely to invest in the stock
market while poor people tend to prefer federally insured savings accounts.
In this example, wealth lessens the impact of the loss for the rich person.
Perhaps poor people are more risk averse when faced with risks of death as
well. For example, a poor person may be more concerned than a rich person
that if he dies, his children will not be well cared for. If so, he may be very
careful to avoid risks.

To the extent a disparity in damages awards does result from wealth differ-
ences, it would nevertheless be a smaller variance than already exists under
the present income-based method of valuation. Under the willingness to pay
method, a person’s income may affect the damages award to some extent, but
under the income-based method, a person’s income is the sole determinant of
the size of the damages award. Therefore, those concerned about the present
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disparity in damages awards should prefer the proposed rule to the present
rule.

B. RACE

There is no a priori reason to believe that an individual’s enjoyment of
life’s pleasures will be dependent upon his race. Medical science has not
discovered any race-specific biological characteristics that affect the degree of
happiness one feels when watching a sunrise or eating a holiday feast with
relatives and friends. Of course, to the extent that members of a race are
systematically discriminated against, their ability to enjoy life is hampered.
This reduced enjoyment of life will show up in the hedonic damages awards
only to the extent it means that ethnic groups who suffer from racism are less
risk averse. However, there have been no conclusive studies which show that
the risk characteristics of the members of a particular race are correlated
with the presence of discrimination against those members. To the extent the
presence of discrimination does affect the risk characteristics of the members
of a race, the differences that result from wealth disparities will likely far
outweigh the effect from impaired ability to enjoy life.

Given that the average income differs among races,’ members of one race
may on average face fewer means of deriving pleasure relative to members of
another race. The discussion of damages awards among different wealth
groups applies as well to the problem of income disparity among races. The
race of the individual or population put at risk may be irrelevant except to
the extent it is a proxy for wealth. And again, to the extent disparate dam-
ages awards result, we would expect the disparity to at least be smaller than
under present damages law.

C. GENDER

The ability of an individual to enjoy life’s pleasures is probably not depen-
dent on the person’s gender, despite the radical feminist belief that the world
is structured for the enjoyment of men?® or the belief that women experience

97. See T. SOWELL supra note 53, at 4-5 (noting that incomes “differ substantially among Ameri-
can ethnic groups” arid presenting table comparing average incomes of different ethnic groups).

98. See S. DEBEAUVOIR, THE SECOND SEX xxxiii (— ed. 1989) (asserting that our world always
has and still does belong to men); G, JosepH & J. LEwis, COMMON DIFFERENCES: CONFLICTS IN
Brack AND WHITE FEMINIST PERSPECTIVES 44 (1986) (A cursory overview of U.S. life reveals a
society that has systematically institutionalized male power in its legal, economic, political, educa-
tional, and cultural structure.”).

To the extent that women are systematically discriminated against, their ability to enjoy life may
be hampered by sexism. However, it appears that men suffer from the effects of sexism as well. Just
as some women who desire to be combat soldiers are not permitted to do so, some men who desire
to sell cosmetics or be a cheerleader are also not permitted to do so. Women’s ability to enjoy life is
therefore only systematically less than men’s ability to enjoy life to the extent that women suffer
more from the effects of sexism than do men.
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more intense emotions than men.®® Because women on average earn less
than men, the present income-based method yields smaller damages awards
for women than it does for men. It is important at this point to distinguish
between income and wealth. Although women as a group earn less than
men, they often have access to greater wealth than their income alone repre-
sents. This is because married women share their husbands’ wealth and ex-
hibit the consumption patterns of their husbands!'® and because men tend to
die earlier than women, leaving their wealth to their wives. Ifitis true thata
rich person would demand more to incur a given risk, he does so because of
his greater wealth, not his greater income. Therefore, we would expect the
present disparity in damages awards to be reduced if hedonic damages were
awarded under a willingness to pay approach.

The income disparity may nevertheless play a greater role if thé population
put at risk is composed of single or younger women, for they will possess less
wealth as a group than their male counterparts. As seen in the discussion of
wealth groups, however, we would expect any disparity to be smaller under
the new rule. Moreover, because women have a longer life expectancy than
men, a woman who died at age forty would be deprived of more years of
enjoying life than would a forty year old man. In addition, women tend to be
more risk averse than men.'®! This would also tend to diminish or possibly
eliminate the present disparity.

D. AGE GROUP

Under the present method of valuation, damages awards vary depending
on the decedent’s age. This disparity will probably continue to exist under
this note’s proposal. When an individual’s life is taken, he is deprived of a
certain number of years of life. An elderly person loses fewer years of poten-
tial life than does a younger person. Thus, even though each lost year may
have been just as enjoyable for an elderly person as for a young person,°2 an

99. See Hawley & Sanford, Psychotherapy, in THE NEW OUR BODIES, OURSELVES 73 (1984)
(noting studies indicating that psychologists view the “healthy woman’ as more emotional than the
“healthy male”).

100, Cf. Cohen, supra note 48, at 334 (courts should consider family income rather than individ-
ual income of decedent).

101, See id. (noting tendency of women to be more risk averse than men) Cohen argues that this
increased life expectancy, coupled with a greater risk aversion, justifies placing a greater value on
women’s lives. Id. at 334-35.

102. Not all economists agree with this statement. See Zeckhauser & Shepard, supra note 41, at
24 (“A year at a relatively early age when one’s health is likely to be good may be valued more
highly than one in the years of decline.”). The conclusion that an elderly person values an addi-
tional year of life less highly than others seems rather speculative. Many elderly persons are more
self-confident, less hardworking, and more likely to appreciate the beauty of the world around them.
The general point, however, is that the elderly individual loses fewer of these valuable years than a
younger person does xf his life is cut short.
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elderly person’s total loss will probably be less.

It should also be noted, however, that because individuals generally place
more value on events or conditions in the near future than in the remote
future, a forty year old person is likely to value the enjoyment of life at age
eighty less highly than will a seventy-nine year old person. Therefore, proper
discounting of future years may significantly lessen the disparity in valua-
tions.103 In addition, elderly individuals tend to be more risk averse.!%4 This
behavior may be partly explained by a greater awareness of risk on the part
of older individuals.!°® Natural selection may also play a role. That is, these
individuals may have lived as long as they have because they have always
avoided risky activities. A third explanation may be that as one’s remaining
years become shorter, they also become more precious. This third explana-
tion supports a further lessening of the disparity in valuations.

To the extent the disparity remains, the resulting larger damages awards
for younger populations seem justified. As stated in Part III, if we impose
the same liability regardless of age, potential tortfeasors will take too much
care when producing goods used primarily by the elderly. This excessive
care will make these goods too expensive relative to how their users value
risk.

Moreover, the disparity in damages awards among different age groups
will probably be smaller under the proposed rule than under the present in-
come-based determination of damages. For if a seventy-nine year old person
is tortiously killed under an income-based determination of damages, the
tortfeasor will be held liable for little, if anything, because no future earnings
have been lost. In contrast, if the tortfeasor is required to pay for those years
of life which were forfeited, then the damages award will be much greater
than it would be under current law.

E. TASTE FOR RISKY ACTIVITIES

Suppose a television photographer is in a helicopter hovering over a race
track where stunt car drivers are practicing for an upcoming event. He
knows he is about to run out of fuel but negligently remains above the track
to shoot more footage. As a result, the helicopter crashes and kills two of the
drivers. The drivers’ estates bring suits for wrongful death. The television
station argues that the population put at risk was composed of daredevils,

103. See Viscusi, supra note 29, at 196 (arguing that a 10% discount rate “will make little differ-
ence unless the age differences are stark”).

104. See Cohen, supra note 48, at 332 (“older people are usually assumed to be much more
cautious than the young”).

105. Cf. Kunreuther, Sanderson & Vetschera, A4 Behavioral Model Of The Adoption Of Protective’
Activities, 6 J. ECON. BEHAV. & ORGANIZATION 1, 10-12 (1985) (arguing that subjective evaluation
of risk depends, to a large extent, on interpersonal influence and past experience).
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and that daredevils must not value their lives very highly because they -are
willing to risk death every day.

It is equally likely, however, that daredevils simply love risky activities.
Just as the ballet makes life valuable to some people, driving stunt cars made
life valuable to these decedents. In other words, it may be that the stunt car
drivers place the same price on risk as other members of the population, but
their vast enjoyment of stunt car driving offsets the risk they incur. Many
people find high-risk voluntary recreational activities to be quite enjoyable
but would nevertheless demand a high price before they were willing to have
a similar risk imposed upon them.

There are ways to determine whether individuals who have a taste for
risky activities simply derive immense utility from those activities or whether
they place a smaller value on avoiding risks of death. One way would be to
observe what these individuals are willing to pay for safety gear. .Careful
studies could successfully separate the risk component of the activity from
the enjoyment of the activity.!®® Another way would be to observe how
much these individuals would demand to incur a risk unrelated to their high-
risk voluntary recreational activities. If these individuals simply enjoy cer-
" tain risky activities, then we would expect no disparity in damages awards.
If instead they generally place a smaller value on avoiding risks of death,
then the hedonic damages awards will be smaller for daredevils. A smaller
award would be justified to create proper incentives for potential tortfeasors.

F. PRE-ACCIDENT PHYSICAL CONDITION

Under present law, if a decedent’s earning capacity was dlmmlshed be-
cause of a preexisting physical handicap or ailment, the damages award will
be diminished. Under this note’s proposal, the damages award would be
smaller if the population put at risk is composed of individuals who are so
incapacitated that they are unable to enjoy some or many of life’s
pleasures.'%? For some, this would be unacceptable. On the other hand, in
an analogous context, virtually everyone would agree with this result. For
example, suppose tortfeasor 4 negligently causes serious permanent injury to
an individual, leaving him unable to participate in many activities. Suppose
tortfeasor B later causes further injury to the same individual. We would

106. For example, if polo players derive no utility from wearing safety helmets beyond the
knowledge that they are reducing their risk of dying, then the price they are willing to pay for
helmets is purely a reflection of their value of risk reduction. If the population put at risk consists
solely of polo players, then observing their willingness to pay for helmets will produce a better
hedonic damages measure.

107. For example, if children with Down’s syndrome are generally content with life, we would
expect their damages awards to be the same as those awarded for other children. However, to the
extent that Down’s syndrome children have a shorter life expectancy than children not afflicted
with Down’s syndrome, the damages award will be lower.
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not hold B responsible for both injuries to the individual because we think B
should not have to pay for injuries that he did not cause. If, instead, B killed
the victim, then B should still not be held liable for the portion of the vic-
tim’s loss of life’s pleasures that can be attributed to A’s previous activities.

G. SUMMARY

A damages rule that holds tortfeasors liable for the average value of life
that the decedent has lost, as measured by the willingness to pay approach, is
preferable under both an efficiency criterion and a criterion of fairness or
equality. By replacing damages awards based on lost income, the proposed
valuation will reduce the existing disparity in awards between various wealth
classes, races, and genders.!%¢ To the extent some of the disparities in awards
do remain, as for example with respect to decedents who had an impaired
ability to enjoy life, they are disparities that exist and are thought to be justi-
fied under the present method of valuation.

VI. CONCLUSION

Under the present law of wrongful death damages, the airplane engine
manufacturer in the opening hypothetical would not be held financially re-
sponsible in any way for the death of John Doe, no matter how blameworthy
its actions or how desperately John Doe loved life. By not holding
tortfeasors liable for decedents’ lost enjoyment of life, we create incentives for
tortfeasors to take an inefficiently low level of care when they engage in activ-
ities that impose a risk of death on others. Therefore, society should en-
courage economists to conduct more reliable studies on the valuation of
human life as exhibited by individuals’ willingness to bear risk. With these
studies, the courts can begin to award damages that will create more efficient
incentives. If, instead of evaluating the expected future income of the dece-
dent, the courts concentrate on the value of lives put at risk as a result of
tortious activities, the present inefficiencies and disparities in damages
awards will be reduced. This result is also preferable under a fairness crite-
rion because tortfeasors will be less likely to concentrate their risky activities
on segments of our population with smaller future incomes.

The task of placing a dollar value on human life may not be a pleasant one,
but in the end it would be life-affirming. Fewer people would die needlessly

108. See Abel, supra note 82, at 210 (“inequalities of wealth and income should not be repro-
duced in the level of compensation, for this would maintain those inequalities . . . and reaffirm them
symbolically”).



1990] HEDONIC DAMAGES FOR WRONGFUL DEATH 1721

if our state legislatures and courts would take the price of death more seri-
ously. This can only be done efficiently by recognizing a price of life.

Erin A. O’Hara*

* Special thanks to Steven C. Salop of Georgetown University Law Center and David B. Gordon
of Federal Reserve Bank Board of Governors, without whose encouragement, criticisms, and valua-
ble insights this note would not have been possible.






