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Reform Act’s preventive detention provisions—and the Court’s
decision in Salerno—square with these core principles.

In seeking to discern the purpose of—and the protections pro-
vided by—the Excessive Bail Clause by looking to its roots in the
abuses that inspired the Clause’s predecessor in the English Bill of
Rights and the founders’ decision to adopt the English text in
nearly unaltered form, the approach taken here resembles other
scholars’ purposive and historic theories of constitutional interpre-
tation and applies some of the principles underlying these theories
to the underdeveloped field of bail.!%6

166. This approach most closely resembles Professor Jed Rubenfeld’s “paradigm
case method” under an “Application Understanding” of the Constitution. Rubenfeld
identifies two basic types of constitutional understandings: “Application Understand-
ings,” wherein courts identify “specific understandings of what a constitutional right
prohibits,” and “No-Application Understandings,” which merely identify what a con-
stitutional right does not prohibit. JEbD RUBENFELD, REVOLUTION BY JUDICIARY 14
(2005) [hereinafter RUBENFELD, REvoLuTioN]. Under an “Application Understand-
ing,” courts identify the “paradigm case” that embodies the core prohibitions of a
constitutional right and the commitment embodied within the paradigm case. Id. at
15-19. From this commitment, the courts “are to derive doctrinal rules” and apply
them “evenhandedly to subsequent cases.” JED RUBENFELD, FREEDOM AND TIME
190 (2001) [hereinafter RUBENFELD, FREEDOM]. The discussion in this Article also
has traces of Akhil Amar’s approach to constitutional interpretation, what he de-
scribes as “documentarian( ] first, and doctrinalist[ ] second,” but it more strongly em-
phasizes the importance of using the historical context surrounding the writing and
adoption of constitutional provisions to understand their meaning and modern appli-
cation. Akhil Reed Amar, The Supreme Court, 1999 Term Foreword: The Document
and the Doctrine, 114 Harv. L. REv. 26, 27 (2000); see also Akhil Reed Amar, The
Bill of Rights as a Constitution, 100 YaLe L.J. 1131, 1182, 1185 (1991) (discussing the
“historical connection between the First and Eighth Amendments” and the latter’s
role in preventing judicial acquiescence in “government tyranny”); Akhil Reed Amar,
Our Forgotten Constitution: A Bicentennial Comment, 97 YaLe L.J. 281, 286-89
(1987) (discussing the need to consider the “primary sources from the ratification
period,” which “comprise the People’s legislative history of the People’s law”). Fi-
nally, my approach resembles portions of theories that look to the purposes for the
adoption of constitutional text at the time of its adoption. See, e.g., John Hart Ely,
The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 YarLe LJ. 920, 929
(1973) (“Surely the Court is entitled, indeed I think it is obligated, to seek out the
sorts of evils the framers meant to combat and to move against their twentieth cen-
tury counterparts.”); Hans A. Linde, Judges, Critics, and the Realist Tradition, 82
YaLe L.J. 227, 254, 256 (1972) (discussing how “constitutional rules are applications
of prior political law making” that “reflect a series of decisions concerning the organ-
ization of government, its powers, and limitations that were made by particular men
at particular moments in history,” and emphasizing the importance of constitutional
interpretation as a “most serious inquiry into historic constitutional imperatives”).
My theory is both “originalist,” in its reliance on the historic context of a constitu-
tional provision, and “nonoriginalist” in its focus on the purpose of the original adop-
tion of the text—equitable treatment, for example—and the application of that
purpose to modern circumstances. See, e.g., Lawrence B. Solum, Originalism as
Transformative Politics, 63 TuL. L. Rev. 1599, 1628-29 (1989) (arguing that theories of
originalism and nonoriginalism intersect because “[t]hey seek the truths that the Con-
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The original motivation for the Eighth Amendment’s prohibition
against excessive bail is fairly clear. As we have seen, that provi-
sion passed almost unchanged from the English Bill of Rights of
1689, through the Virginia Declaration of Rights, into the U.S. Bill
of Rights.'” The abuse it was originally drafted to cure was well
known to the Founders'®®: the effective denial of pretrial release'®®
by the King and his judges to keep imprisoned his (or their) politi-
cal and religious enemies, and, as seen in Darnel’s Case,'’° to force
these enemies to capitulate to his demands.

The protection of criminal defendants against those abuses, then,
was the immediate purpose of the Excessive Bail Clause, but the
analysis does not end there. To avoid an overly limited under-
standing of the Clause, we must inquire further: why was the effec-
tive denial of bail (for indeed, hollow semantic quibbles aside, the
Stuart judges were denying bail) to the King’s targets so abhorrent
to the Founders and their English forebears?'’! What was the core
of the problem they sought to address?

stitution conveys to us” and that “[t]here is a close connection between the no-
noriginalist notion that the Constitution should be viewed as a charter establishing
justice, and the originalist notion that the Constitution must be interpreted to advance
the fundamental principles and values of the framers and ratifiers”). Solum uses New
York Times Co. v. Sullivan as an example, where the “nonoriginalist” Brennan drew
“on the framers’ and ratifiers’ understanding of the freedom of speech, crystallized by
the Alien and Sedition Acts, in order to take us back to the fundamental aspiration or
central meaning of the first amendment,” a view “recognized by the conservative pro-
ponents of originalism.” Id. at 1628 (citing N.Y. Times Co. v. Sullivan, 376 U.S. 254
(1964)); see also Edwin Meese, The Battle for the Constitution, 35 PoL’y Rev. 32
(1985).

167. See discussion supra Part 1.D.

168. See RawLE, supra note 54, and accompanying text; Meyer, supra note 18, at
1190 (“The men who made the United States Constitution were familiar with English
law and English legal history.”); see also discussion supra Part 1ILA.

169. See SCHWOERER, supra note 16, at 90 (“[JJudges evaded [Habeas Corpus’]
purpose by setting bail so high that the prisoner was unable to raise the sum, in effect,
denying him the right to bail.”).

170. See discussion supra Part L.A.

171. See RUBENFELD, REVOLUTION, supra note 166, at 25-26 (“[R]easoning from
paradigm cases has to offer an explanation of why the paradigm cases are paradigm
cases: what was it about the [paradigmatic abuses] that made them core violations?”);
see also Richard S. Kay, Adherence to the Original Intentions in Constitutional Adjudi-
cation: Three Objections and Responses, 82 Nw. U. L. Rev. 226, 230, 234 (1988) (dis-
cussing how judges interpreting the Constitution must “apply the rules of the written
constitution in the sense in which those rules were understood by the people who en-
acted them” and arguing that the constitution’s “force derives from the historical and
political events surrounding its creation and the regard in which those events were
and continue to be held”); Laurence Tribe, Saenz Sans Prophecy: Does the Privileges
or Immunities Revival Portend the Future — or Reveal the Structure of the Present? 113
Harv. L. Rev. 110, 121 (1999) (discussing, in a more recent historic analysis,
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I suggest that the answer is that bail was being denied for rea-
sons the drafters of the Clause thought illegitimate: political, relig-
1ous, or personal reasons. Contrasting these practices with the
standard bail procedure of the time illustrates the “paradig-
matic”'7? nature of this arbitrary, discriminatory'”® abuse: gener-
ally, the legislature decided whether whole classes of defendants
were bailable—based on perceived risk of flight,'”* dangerous-
ness,'”> or whatever other broadly applicable reason—on the basis
of the crimes of which they were accused, and the judges!’® would
neutrally apply these criteria.'”” Thus, the bail charged by the Stu-
art judges was “excessive” not in relation to the King’s interests,
but because Parliament judged those individualized interests to be
illegitimate, and the sums demanded could not be justified by any
rule of broad applicability. The great wrong the Stuart judges com-
mitted and that the Excessive Bail Clause prevented, then, is that
they denied bail to defendants—personally, discriminatorily—
based on who they were (used broadly to encompass beliefs, as-
sociations, or unwillingness to conform to the King’s extralegal de-
mands) rather than—impersonally, impartially—on what they were
accused of doing.'”®

The purpose embodied in the text of Excessive Bail Clause,
therefore, is to prevent discrimination in pretrial detention by re-
quiring that the decision whether or not to grant bail be made with-
out consideration of individual characteristics, even if they might
be, in a literal sense, relevant to the decision.'” In short, then, it

“[p]aradigmatic examples of government practices that evoked the brand of equal
protection strict scrutiny”).

172. See RUBENFELD, REVOLUTION, supra note 166, at 25.

173. See Claus, supra note 162, at 138.

174. See, e.g., 2 WiLL1aAM BLACKSTONE, COMMENTARIES *297 (explaining the pre-
sumption against bail for capital defendants: “For what is there a man might not be
induced to forfeit, to save his own life?”).

175. See, e.g., HIGHMORE, supra note 27, at vii (noting that Parliament created the
presumption against bail for capital defendants so “that the safety of the people
should be preserved against the lawless depredations of atrocious offenders”), quoted
in Alschuler, supra note 5, at 550.

176. The term “judges” is used broadly here to include justices of the peace and
other bail-granting officers.

177. See Statute of Westminster, supra note 7.

178. Cf. AkHiL REED AMAR, THE BiLL oF RiGHTs 82 (1998) (“More so than the
takings clause, most other provisions of Amendments V-VIII were centrally con-
cerned with the agency problem—the danger that government officials might attempt
to rule in their own self-interest at the expense of their constituents’ sentiments and
liberty.”).

179. The fact that Jenkes was calling for a new Parliament was apparently quite
relevant to the government’s decision to deny him bail.
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grants criminal defendants the right to blind justice in detention
decisions. This is a commitment not only to antidiscrimination in
bail in the broad sense as described by Professor Claus,'® but also,
more specifically to non-tyrannical criminal procedure!s!: prevent-
ing the government from discriminating against a class of people
from whom the government wants something—by using the threat
of pretrial detention (or the reward of bail)—to coerce defendants
to capitulate to its demands, whether to give the King a loan as in
Darnel, to stop agitating for a new Parliament as in Jenkes, or to
become a government informant, as in Salerno.'®?

This protection against coercion and discrimination, as I have de-
scribed it, cannot be applicable only to the judiciary. Not only
would such an interpretation be generally inconsistent, as many
have noted, with the principles of constitutional analysis,'®* but
would specifically fail to honor the core principles of the Eighth
Amendment: the abuses of the Stuart judges would not, by any
reasonable measure, be somehow more palatable if authorized
against Catholics and Royalists by a rogue Parliament.

Before examining whether the BRA is consistent with the broad
purposes of the Fighth Amendment, a pair of possible objections.
First, someone might object, courts consider personal characteris-
tics—financial, familial, residential—all the time when setting bail,
and have done so since before the passage of the English Bill of
Rights. How can this be consistent with a prohibition against bas-
ing bail decisions on who people are? The response is simple: it is
quite appropriate for judges to consider these characteristics when
deciding on the quantum of bail to demand—indeed, the proper
functioning of the bail system requires that they do so. It is only
when the decision not to grant bail at all is based on personal de-
tails that the Excessive Bail Clause is violated. Note, however, that
this does not mean a court necessarily violates the Excessive Bail
Clause when it sets bail at a level higher than a defendant can af-
ford. It may be that the amount necessary to secure appearance at

180. See Claus, supra note 162.

181. See AMAR, supra note 178, at 82 (the Constitution aimed to prevent govern-
ment’s interference with “constituents’ sentiments and liberty”); Jed Rubenfeld, The
End of Privacy, 61 Stan. L. Rev. 102 (2008).

182. Cf. United States v. Salerno, 481 U.S. 739, 766-67 (1987) (Marshall, J., dissent-
ing) (finding that the power of government to imprison on prediction is coercive).
The line between antidiscrimination and anti-coercion is often indistinct. If the King
is locking up Protestants because he dislikes Protestants, this may not be entirely aim-
less: he may be trying to coerce people into abandoning Protestantism.

183. See, e.g., id. at 761; see also discussion supra Parts 11.C.2-3, IV.C.
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or non-obstruction of trial is greater than that which the defendant
can raise.!

The second objection might appear more serious: how is the
practice—found in both England in 1689 and the United States in
1789—of allowing judges broad discretion to grant bail or not in
capital cases consistent with the Eight Amendment’s core princi-
ples of antidiscrimination and anti-coercion? The response is two-
fold. At the outset, it may be worth noting explicitly that these
principles do not grant a right to bail in all cases: the legislature
may, consistent with making bail decisions without reference to
personal characteristics, deny bail to all armed robbers, for exam-
ple, because it considers them to be flight risks or because the dan-
ger of allowing the guilty ones out on the street outweighs the
interests of the class (including the innocent) in pretrial liberty.'%
With that in mind, the fact that Parliament and, later, Congress
chose, while creating a presumption against bail for capital of-
fenses, to create a safety valve of judicial discretion in an age when
jail conditions were frequently appalling®® does not conflict with
antidiscriminatory principles: any discrimination by the judges
could have no worse result than the detention the legislature pre-
sumed was the correct decision.

The second and perhaps more important response to this objec-
tion'®” is that the discretion delegated to judges in capital cases was
not unbounded: as Professor Alschuler convincingly argues, these
decisions were to be made on the strength of the proof against the
defendant. The default was no bail, but, as Highmore explains, bail
was “regularly to be allowed in such cases wherein it seems doubt-
ful whether the person accused be guilty or not.”?®® This practice
was embodied not only in the Pennsylvania Frame of Government

184. See discussion supra Part III.A. It may be of little comfort to the defendant so
denied bail to know that his Fighth Amendment rights are being respected, but his
complaint is more properly addressed to the bail system as a whole than at the inter-
pretation of the Excessive Bail Clause put forth here.

185. Of course, if Congress were to deny bail to all suspects, there would be a likely
due process violation.

186. See, e.g., BLACKSTONE, supra note 174, at *300 (“[G]aolers . . . are frequently a
merciless race of men, and, by being conversant in scenes of misery, steeled against
any tender sensation.”).

187. A third response would be that judicial discretion in capital cases represents a
Non-Application Understanding and can therefore be disregarded as being a mere
intention.

188. HiGHMORE, supra note 27, at 152 (emphasis omitted), quoted in Alschuler,
supra note 5, at 555.
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of 1682,'%® which predates the English Bill of Rights, but also the
Judiciary Act of 1789, which requires judges to consider “the na-
ture and circumstances of the offense, and of the evidence, and the
usages of law” when exercising their discretion in capital cases.'?°
Evaluating the strength of the evidence against a defendant does
not require any knowledge or consideration of his personal charac-
teristics: it concerns, rather, what a defendant is accused of and not
who he is as a person. It does not, therefore, open the door to use
of the bail system for political purposes.

To recapitulate before moving on, I have argued that the core
purpose of the Excessive Bail Clause was the prevention of the
abuse and manipulation of the bail system by the Stuart Kings and
their royal judges and that that provision requires that courts avoid
discrimination in decisions to grant bail by prohibiting the consid-
eration of defendants’ personal characteristics—those factors, that
is, concerned with who defendants are as individuals, rather than
the generic, interchangeable fact that they are accused of a particu-
lar sort of crime. Finally, then, we can consider whether the BRA
is consistent with this purpose.

A. Antidiscrimination, Anti-Coercion, and the Bail Reform
Act of 1984

As the reader may have guessed, the BRA’s pretrial detention
procedures would be clearly impermissible under the Excessive
Bail Clause as analyzed above. As an initial matter, there is, under
this view, no Eighth Amendment problem with Congress detaining
whole classes of defendants to prevent jury tampering or to protect
society from the danger of having the guilty among them at large
before trial.*** Thus, for example, if the BRA simply denied bail to
all defendants currently eligible for a detention hearing under
§ 3142(f),'* those defendants would all be treated equally and im-
personally, and the antidiscrimination and anti-coercion principles
would not be violated.

189. Frame of Government of Pennsylvania, at Laws Agreed Upon in England, art.
X1, reprinted in 5 Francis N. THORPE, THE FEDERAL AND STATE CONSTITUTIONS
CoLoNIAL CHARTERS, AND OTHER ORGANIC LAaws OF THE STATES, TERRITORIES,
AND CoLonIEs 3052, 3061 (1909).

190. Judiciary Act of 1789, ch. 20, § 33, 1 Stat. 73, 91 (codified as amended at 18
U.S.C. § 3141 (2006)).

191. There may well, of course, be a due process problem. Or perhaps, according
to the Supreme Court, there would not. See, e.g., United States v. Salerno, 481 U.S.
739, 745-52 (1987).

192. See discussion supra Part 111.B.
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Detention for dangerousness in the BRA, however, is not ad-
ministered impartially to whole classes of defendants. Nor is it,
like flight risk, a necessarily individualized factor in the setting of
bail. Rather, dangerousness in the BRA is an individual criterion
for denying bail and is therefore prohibited by the antidiscrimina-
tion and anti-coercion principles set forth above. Thus the BRA
directs judges to do exactly what the Excessive Bail Clause was
designed to forbid: decide whether to grant bail based on defend-
ants’ personal attributes, such as their “character, physical and
mental condition, family ties, employment, financial resources,
length of residence in the community, community ties, past con-
duct, [and] history relating to drug or alcohol abuse,” along with
their “history and characteristics” generally.!*> While these factors
may be appropriate when considering how much bail will be neces-
sary to ensure the defendant’s appearance, they, along with the ex-
ceptionally vague “nature and seriousness of the danger to any
person or the community that would be posed” by release factor,!**
are not appropriate for determining the threshold question of
whether or not to consider granting bail to a defendant.

Because they are different and less likely to arouse the sympathy
or understanding of prosecutors and judges, those outside the
mainstream of society—the unemployed, those belonging to orga-
nizations the government considers suspect, and those with ideas
outlandish enough to cause their mental condition to be ques-
tioned—are precisely the people most in need of blind justice. The
Framers, with their knowledge of English history, understood this.
But far from observing the protections embodied in the Excessive
Bail Clause, the BRA instead overtly encourages, or perhaps de-
mands, explicit bail discrimination against “outsiders.” This dis-
crimination has far reaching consequences: the ability of extended
pre-trial detention to induce guilty pleas—thus augmenting the
government’s ability to incarcerate suspects without a trial to test
the strength of its case—is well established.!®’

In addition, of course, the vagueness of the personal characteris-
tics factors generally and the dangerousness factor in particular al-
lows a tremendous amount of latitude for racial and other types of

193. 18 U.S.C. § 3142(g) (2006); see discussion supra Part 111.C.

194. § 3142(g).

195. See, e.g., Hans ZgiseL, THE Limits oF Law ENFORCEMENT 220-27 (1982)
(discussing the ability of judges and prosecutors to induce guilty pleas from detained
defendants through a time-served plea—this effect is presumably strengthened by the
BRA, which makes pretrial detention more common).
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clearly prohibited discrimination; with a laundry list of vague fac-
tors to choose from, any reasonably competent judge or prosecutor
would be able to justify the detention of almost any defendant
while disguising his real motives—and there is reason to believe
the government has taken advantage.!®® With the ability to
strongly influence the pre-trial process, as Justice Marshall noted in
his Salerno dissent,'”” the government is well-positioned under the
BRA to use, both openly and covertly, the threat of detention or
the reward of bail to coerce its targets. The ability of a judge to
delve into the most private areas of one’s life while making a bail
determination may, like other activities that encourage govern-
ment “omniscience,” be “one of the most effective tools of tyr-
anny,” grand or petty.!®

CONCLUSION

Since the 1984 Bail Reform Act, the number of pretrial deten-
tions has, as might be expected, risen steadily. In 1984, prior to its
passage, 26% of federal defendants were detained prior to trial.}*®
Between January and June of 1986, approximately 31% of criminal
defendants were detained prior to trial under the Act.**® From Oc-
tober 1, 2002, to September 30, 2003, 64% of the 83,419 defendants
with cases beginning in that year were detained prior to trial.2?!

Examining the history of the Excessive Bail Clause and its cen-
tral purpose, this Article has argued that many of these deten-
tions—along with the Bail Reform Act of 1984 itself—are
unconstitutional because they are based on the consideration of ex-
actly the sort of individual characteristics to which the Eighth
Amendment demands we be blind.

The interpretation adopted by the Supreme Court (building on
the Carlson dictum?°?) when upholding the BRA in Salerno cannot

196. See, e.g., Jack F. Williams, Process and Prediction: A Return to a Fuzzy Model
of Pretrial Detention, 79 MinnN. L. Rev. 325, 376 (1994) (finding a disproportionate
increase of Hispanic defendants detained under the BRA).

197. See discussion supra Part IV.C.

198. Lopez v. United States, 373 U.S. 427, 466 (1963).

199. U.S. GEN. AccouNTING OFFICE, CRIMINAL BaiL: How BaiL REFORM 1s
WORKING IN SELECTED DisTricT CoURTS 3, 8 (1987), available at http://archive.gao.
gov/d29t5/134489.pdf (investigating cases from January through June, 1984).

200. Id. at 8, 15.

201. Bureau of Justice StaTisTics, U.S. DEP'T oF JUsTICE, COMPENDIUM OF
FEDERAL JUSTICE STATISTICS, 2003, at 42, available at http://www.ojp.usdoj.gov/bjs/
pub/pdf/cfjs0303.pdf.

202. See discussion supra Part 11.B.2. In Carlson v. Landon, 342 U.S. 524 (1952),
where alien communists were denied bail before a deportation hearing because the
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be justified under any meaningful approach that recognizes the
Amendment’s historic grounding in anti-coercive and anti-discrimi-
natory principles. The “only arguable substantive limitation” the
Salerno Court could imagine in the Excessive Bail Clause—“that
the Government’s proposed conditions of release or detention not
be ‘excessive’ in light of the perceived evil”—will not prevent the
specific abuse the Clause was adopted to prevent: denial of bail
seems quite reasonable when considered in light of a governmental
interest in obtaining essential war funds®® or preventing the dis-
ruption of government.?® Using the bail process to punish individ-
uals for actions believed to run counter to these interests is
acceptable under the Salerno standard yet violates the Clause’s
core principles.

The detention criteria of the Bail Reform Act permit, and per-
haps encourage, judges and prosecutors to allow government dis-
crimination and coercion in pretrial detention decisions. Though
not yet prophetic, Justice Marshall’s description of the Supreme
Court’s decision in Salerno is wholly merited: “[t]heirs is truly a
decision which will go forth without authority, and come back with-
out respect.”205

A renewed discussion of the Bail Reform Act is necessary, both
in the literature and Congressional and judicial decisionmaking, to
revive the most basic protections of the Excessive Bail Clause.
Congress must develop principles that allow adequate public pro-
tection but prevent bail decisions based on discretionary determi-
nations of an individual’s character, determinations which allow
the government, consciously or unconsciously, to punish those de-
fendants who (non-criminally) fail to conform. Absent thorough
reconsideration of the unlimited and unconstitutional discretion
authorized in the Act, the detention criteria of the Bail Reform
Act will continue to allow, and perhaps encourage, judges and
prosecutors to violate the Founders’ prohibition against govern-
ment discrimination and coercion in pretrial detention decisions.

Attorney General believed communists and their ideas were dangerous, is certainly
wrongly decided under the Excessive Bail Clause as analyzed here.

203. See discussion of Darnel’s Case, supra Part L A.

204. See discussion of Jenkes’s Case, supra Part 1.B.

205. United States v. Salerno, 481 U.S. 739, 767 (1987) (Marshall, J., dissenting).






