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Florida Senate - 1984
SB 883

By Senator Beard-

BOPY -

reproduted by

FLORIDA STATE ARCHIVES . S LR U G R
DEPARTMENT OF STATE 2 An act relating to Department of Transportation
R A GRAY BUIL[1 S
Tallahasseaq, FL. 323990250 3 contracts; amending s. 337 19, F S ; providing
—~ n
Srries l B Carten / & b’ 4 that suits against the department must be
5 commenced as provided by chapter 85, F.S ;
6 providing for retroactivity; providing that
7 certain sulits must be commenced within 6 months
8 after this act takes effect; providing an |
9 effective date.
10

Be It Enacted by the Legislature of the State of Florida

Section 1. Subsections (2) and (3) of section 337 19,

Florida Statutes, are amended to read:-

» cost of $8 78 per printed page for
.he public of proposed legislation

337.19 Suits by and against department; limitation of
actions; forum.--
{2) Suits against the department under this section

shall san enty be commenced within the time provided by

s promulgat-
2 Legulaturt

chapter 95 for liability founded on a written instrument.

This provision shall apply retroactively, provided, however,

that any cause of action accruing more than 2 years prior to
the effective date of this act and within the limitation

This public docume
1500 copies to 1nlo

period of chapter 95 shall be commenced no later than 6 months

following the effective date of this act. 2 years £rem and

after the tame of the eompletron of the work deme-

o B R U NPNBEHROUEGREEER D

(3) All actions and suits brought against the
27| department after Juiy 9; 39697 shall be brought in the county

28| or counties where the cause of action accrued or in Leon

29| County.
30 Section 2. This act shall take effect upon becoming a
31| 1aw.

1
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22-1340-84
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SENATE SUMMARY

Provides that suits against the Department of
Transportation must be brought within the time period
specified rn ch 95, F S Provides for retroactive
application Requires that certain suits be commenced
within 6 months after the effective date of the act

CODING Werds 1n etanch thravgh type are deletions from existing law, werds underlined ore wdditiens.
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repro-ured by
FLORIDA STATE ARC HIVES
DEPARTIACNT O¢ STHTE
R A, GRAY BT s
Tallahasces, FL 323990.5Q

Series _L_(‘L Carton l_ff_i)

This public docunient was promuigated at a cost of $8 78 per printed page for
1500 copies to inform the Legislature and the public of proposed Jeguslation,

Florida Senate - 1984

By

10
11
12
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24
25
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27
28
29
30
31

(:s for SB 238?5

Committee on  Transportation and Senator Beard-

A bill to be entitled
An act relating to Department of Transportation
contracts, amending s 337 19, F S , providing
that suats by and against the department must
be commenced within 3 years after final
acceptance of the work, rermitting certain
counterclaims to be maintained against the
department under specified condit:ions,
provadang for retroactavity, providing an

effective date

Be It Enacted by the Legislature of the State of Florida-

Section 1 Subsections (2) and (3) of section 337 19,
Florida Statutes, are amended to read

337 19 Suits by and against department, limitation of
actions, forum ==

(2) Suats by and against the department under this
section shall eam eniy be commenced within 3 2 years frem and

after the time of the final acceptance eempiex:en of the work

dane However, for any suit commenced by the department prior

to the effective date of this act, the person against whom the

department's suit was commenced shall be permitted to maintain

against the department any counterclaim arising out of the

same transaction or occurrence, provided that this provision

permitting such a counterclaim shall apply retrxoactively

regardless of prior law

{3) All actions and suits brought against the
department afeter duiy 97 1969; shall be brought in the county
or counties where the cause of action accrued or in Leon
County

1

CODING Weords in steuck thrsugh type are deletions frem extating lew, werds undeclined sre additions.




306-1553-84 Cs for SB 883

1 Section 2 This act shall take effect upon becoming a

10

11

STATEMENT OF SUBSTANTIAL CHANGE CONTAINED IN
COMMITTEE SUBSTITUTE FOR SB _883

Date: May 7, 1984

Reduces the 5-year time per:iod for commenc:ing suits by and against
the department to 3 years after final acceptance of the work. Provides
for retroactivity only as to counterclaims on suits commenced by the
department prior to the act's effective date.

25
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27
28
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30

31
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(:7u&1~¢,7¢’:( f/?/?"//
REVISED: _ BILL NO. SB 883

DATE: May 1, 1984 Page _1

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

ANALYST STAFF _DIRERTOR REFERENCE ACTION
1. Chraistense’ 1. TR
2. I/ 2. JCI
3. 3.
SUBJECT: BILL NO. AND SPONSOR:

Construction Contract Suits SB 883 by
By and Against The Senator Beard O
Department of Transportation '

feproduced by
FLORIMA STATE ARC HIVES

I. SUMMARY: HIPARTMENT OF sTATE
ROACGRAY BUILLIT G
A. Present Situation: Tall nassee, FL 32395.0250

Serus _L_t_ Canon/ 3 § §

Section 95.011, F.S., provides that a civil action, 1including
one brought by the state, an agency thereof or other
governmental authority, will be barred unless begun within the
time prescribed 1n chapter 95, or within such different time as
may be prescribed elsewhere in the statutes, Section 395,11,
F.S., establishes that legal or equitable act:ions on a
contract, obligation or liability founded on a written
1nstrument must be commenced within 5 years from the time the
cause of action accrues.

Suits by the Department of Transportation

Suits Against the Department of Transportation

Under 337.19, F.S., suits may be brought against the department
on any clawm under contract for work done. However, subsection
(2) of this section requires that any such suit must be
commenced within 2 years after the time of completion of the
work done (this 2-year period begins to run from the time of
final acceptance of the work by the department).

B. Effect of Proposed Changes:

Section 337.19 is amended to eliminate the 2-year limitation on
construction contract suits against the department and instead
provide that such suits must be commenced within the S-year
period in chapter 95 that is applicable to the department when
commencing a contract action. The provision would apply
retroactively; however, any cause of action accruing more than
2 years prior to the act's effective date but within the 5-year
period must be commenced witiin 6 months following the
effective date of the act.

II. ECONOMIC IMPACT AND FISCAL NQTE:

A. Public:
None.
B. Government:

The department has estimated that the retroactive application
of the S-year limitation of chapter 95 would revive 40
construction contracts on which suits are barred under the
present 2-year limitation. The department estimates that four
to s1x of these contracts could result 1in addit:ional suits



REVISED:

DATE:

BILL NO. S8 883

May 1, 1984 Page _2

against the department. The department's potential liability
on these contracts 1s unknown.

The department has estimated the average minimum cost to the
department of a lawsuit to be $10,000 (includes witness and
expert witness fees, deposition and transcript costs and travel
expenses; excludes attorney's and secretary's salaries,
possible payment of the contractor's costs and any damages
awarded to the contractor).

Further, to the extent that the department establishes
contingency funds for potential liabilities in lawsuits, funds
are not availlable for current projects and are not available
for matching other funding sources.

IIT. COMMENTS:

None.

IV. AMENDMENTS:

None.



REVISED: BILL NO. CS/SB 883
DATE: May 7, 1984 Page _1
SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
ANALYST STAFF DIRH@FOB REFERENCE ACTION

TR FAV as CS

3

1. Gargwl% Christens%} 1.
2. 2. JCI1
3.

SUBJECT:

Construction Contract Suits Cs/sSB 883 by (
By and Against The Committee on Transpor on )

BILL NO. AND SPONSOR:

Department of Transportation and Senator Beard

I. SUMMARY:

A.

Present Situation: Verice

Suits by the Department of Transportation

Section 95.011, F.S., provides that a civil action, including
one brought by the state, an agency thereof or other
governmental authority, will be barred unless begun within the
time prescribed in chapter 95, or within such different time as
may be prescribed elsewhere in the statutes. Section 95.11,
F.S., establishes that legal or equitable actions on a
contract, obligation or liability founded on a written
instrument must be commenced within 5 years from the time the
cause of action accrues.

Suits Against the Department of Transportation

Under 337.19, F.S., suits may be brought against the department
on any claim under contract for work done. However, subsection
(2) of this section requires that any such suit must be
commenced within 2 years after the time of completion of the
work done {this 2-year period begins to run from the time of
final acceptance of the work by the department).

Effect of Proposed Changes:

Section 337.19 1s amended to provide that suits by and against
the department must be commenced within 3 years after final
acceptance of the work. However, for any suit commenced by the
department prior to the effective date of the act, the person
against whom the suit was commenced would be permitted to
maintain a counterclaim arising from the same transaction.

This provision would apply retroactively regardless of prior
law.

II. ECONOMIC IMPACT AND FISCAL NOTE:

A.

Public:
None.
Government:

Department legal staff i1ndicated that they anticipate a
counterclaim in one suit as a result of the bill's provisaions.
The department’'s potential liability on this contract 1s
estimated to be about $2.0 to $2.2 million 1including
prejudgment interest.

. A GRay
Ta“ehaSSeQ FL

con 155 5



REVISED: BILL NO. CS/SB 883

DATE: May 7, 1984 Page _2

I11. COMMENTS:
None.
IV. AMENDMENTS:

None.



STATEMENT OF SUBSTANTIAL CHANGE CONTAINED IN

Date: May 7, 198¢

COMMITTEE SUBSTITUTE FOR SB _883

Reduces the 5-year time period for commencing suits by and against

the department to 3 years after final acceptance of the work.

Provides

for retroactivity only as to counterclaims on suits commenced by the
department prior to the act's effective date.

Cl4(4-74)

Committee on Transportation

BOPY

by
repmduced
CHIVES
&FA%TATEAR
FL&(EI;'P”\ MENT OF STATE
R A GreY 6'J\LDKNG250
TallahaooeS FL 32399-0

< arton
S TIPS afd— -

.7

ok
V//‘Ghutrmeﬂ~e; Staff Director

(File 2 copies with Committee Substitute)



REVISED: May 10, 1984 BILL NO. CS/SB 883
DATE: May 7, 1984 Page _1
SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
ANALYST STAFF_DIRECTOR REFERENCE ACTION

. Garqgiulo Christensen 1. TR Fav/CS

1 -
2. Nelson Ge&k Alberd: 2. JCI
3

<e

SUBJECT:

BILL NO. AND SPONSOR:
Transportation Department CS/SB 883 by (1}3 (::) [}>
Contracts Transportation Commit

and Senator Beard reproduted by

I.

II.

SUMMARY :

A,

— FELORIDA-STATE APCUIVES

DEPARTMENT CF STATE
R. A GRAY BUI.T 3

Present Situation: Sevies

Section 337.19(1), F.S., provides that the Department of
Transportation {(DOT) may bring suits in law or equity for
claims under a contract for work done. Section 95.011, F.S.,
provides that a civil action brought by an agency of the state
will be barred unless begun within the time prescribed 1in
Chapter 95, or within such different time as may be prescribed
elsewhere 1n the statutes. Section 95.11 establishes that a
legal or equitable action on a contract must be commenced
within 5 years from the time the cause of action accrues.

Section 337.19(1) also provides that suits may be brought
against DOT on any clawim for work done. However, subsection
(2) requires that any such suit must be commenced w~ithin two
years after the completion of the work.

Effect of Proposed Changes:

The bi1ll would amend s. 337.19(2) to provide that suits brought
by and against DOT must be commenced within 3 years after the
final acceptance of the work. However, the bill also provides
that in any suit commenced by the department prior to the date
the act becomes law, the person against whom the suit was
commenced would be permitted to maintain a counterclaim arising
out of the same transaction. This provision would apply
retroactively regardless of prior law.

ECONOMIC IMPACT AND FISCAL NQOTE:

A.

Public:
None.
Government:

DOT legal staff indicated that they anticipate a counterclaim
in one suit as a result of the bill's provisions. The
department’'s potential liability on this contract is estimated
to be about $2.0 to $2.2 million including prejudgment
interest.

COMMENTS :

Both HB 529, currently in the House Appropriations Committee, and
engrossed SB 352 provide that the statute of limitations on actions
brought against DOT would accrue from the time of the final
acceptance of the work by DOT rather than the time of completion of

the

work.

Yallahasses, FL. 3,399 0250

lﬁ__ Carton w



.&VISED: May 10, 1984 BILL NO. CS/SB 883

DATE: May 7, 1984 Page _2

IV. AMENDMENTS:

None.



REVISED: May 18, 1984 BILL NO. CS/SB 883

DATE: May 7, 1384 Page 1

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Gargiulo Christensen 1. TR Fav/CS
2. Nelson Alberdi 2. JC1 Fav
3. 3.
SUBJECT: BILL NO. AND SPONSOR:

Transportation Department CS/SB 883 by
Contracts Transportation Committee
and Senator Beard

reproduced by
FLORIDA STATE ARCHIVES
DEPARTMENT QF STATE

I. SUMMARY: R. A. GRAY BUILDING
. Taliahassea, FL 32399-0250
A. Present Situation: Reries ]gi_CartonI% ﬁ:

Section 337.19(1), F.S., provides that the Department of
Transportation (DOT) may bring suits in law or equity for
claims under a contract for work done. Section 95.011, F.S.,
provides that a civil action brought by an agency of the state
w1ll be barred unless begun within the time prescribed 1n
Chapter 95, or within such different time as may be prescribed
elsewhere 1n the statutes. Section 95.11 establishes that a
legal or equitable action on a contract must be commenced
within 5 years from the time the cause of action accrues.

Section 337.19(1) also provides that suits may be brought
against DOT on any claim for work done. However, subsection
{2) requires that any such suit must be commenced within two
years after the completion of the work.

B. Effect of Proposed Changes:

The bi1ll would amend s. 337.19(2) to provide that suits brought
by and against DOT must be commenced within 3 years after the
final acceptance of the work. However, the bill also provides
that in any suit commenced by the department prior to the date
the act becomes law, the person against whom the suit was
commenced would be permitted to maintain a counterclaim arising
out of the same transaction. This provision would apply
retroactively regardless of prior law.

I1. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:
None.
B. Government:

DOT legal staff i1ndicated that they anticipate a counterclaim
in one suit as a result of the bill's provisions. The
department’s potential liability on this contract 1s estimated
to be about $2.0 to $2.2 million including prejudgment
interest.

III. COMMENTS:

Both HB 529, currently i1n the House Appropriations Committee, and
engrossed SB 352 provide that the statute of limitations on actions
brought against DOT would accrue from the time of the final
acceptance of the work by DOT rather than the time of completion of
the work.



REVISED: May 18,6 1384 BILL NO. CS/SB 883

DATE: May 7, 1984 Page _2

Iv. AMENDMENTS:

None.



TO:

FRCM: Program Mamager: Department of Transportation Telephone

Date APril 25, 1984

NOTE: See reverse side for
completion 1nstructions
Sally Quinn, House Appropriations Committee
219 Capitol Building, Tallzhassee, Florida 32301

Agency Contact @ QOffice of Leqislation 2 Telephone _ 488-5712
Energy Policy

The following information is requested on Bill No. SB883 :

1.

Agency requirements to administer the bill's provisions by appropriations
categories ({nclude cost of additional persocnel, operating capital outlay, and
other additional costs):

Amount Amount Amount
Description Year 1 Year 2 Year 3

Non-recurring:

Recurring: reproducely by
FLORIDA STATE RCHIVES
\D/c,c, @ %Al_ DEPARTMENT f sTATE
= R A GRay BUlLDINg
Ta!lahassee, FL 3 990254

Senes__[? cm,/ ég i

Appropraations Cousequences/Source of Funds:

Amount Amount Amount
Description Year ! Year 2 Year 3

1. State Transportation Trust Fund
2. Turnpike revenue bonds
3. Federal-aad

Amount and Disposition of any anticipated revenue collections:

Amount Anount Amount
Description Year 1 Year 2 Year 3

None

Long run effects other than normal growth:

Fiscal impact on local government units within the state:
(start-up, aamnual, and long run effects) (PTP"""‘"’(”GW

Inpact on agency and/or bill objective:

NATE TRANSPUKIAUN
o * COMMITTEE

Other comments or suggestions concerning the bill:

We suggest a three year statute of limitations after final
acceptance be applied to both the Department and contractor under
this section.
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The immed:iate impact of this zroposea amendme

.

th

or

L

attempt to retroactively extenc the timeframe ringinc
lawsuats against the Departrment on construction contracts

from two vears after completior of tne constraction groject

to five vears from the breach of the contract TRES WeLle
revive actions whicn are now barred by sovereicr immunity.
Assuming thas would not allow a contractor to reopen a contract
which 1s already closed (approximately 500), 1t appears tc
revive contract actions on about 50 constructaion contracts
which are now more than 2 vears after complet:on.

In the last few months, four lawsults nave beer bLroucnt
against the Department cn projects which have peern completec
and accepted for more tnan two .ears There actions see¥ ir
excess of $4.5 millior 1n damaces and prejudgmert interest
~hich coulc amoun=t as muach s 60T more :0 the carages rececvareld.,
It 1s impossible tc speculate on the numoer of additional law-
surts which could be brought should thas statute pass ané be
applied retroactaively.

The Department's Legal Stafi estimates the averace cost

e

to the Legal Office of each lavsurt to be a minmamur of £20,207,00

for witness fees, subpoena costs, depos:tior a+nd tra-sov-rvt

costs, expert witness costs, and zttorre: travel ccsis g
figure does not include attcrne 's and secretarial salaries
for these comple, suits wnic~ cften take two to three vears to

resolve. Ir add:itior itne Departmwent would nave to va.s the cor-
tractor's costs shoulcé tney be successfiul. Ir two recer<: cases
cost judgments were entered against the Department for $68,359.00
and $15,600.00.

Another direct impact of extending tne statute of limita-
tions to five yvears would be a gradual increase in the number
of completed projects beinc held open by the Final Estamates

office. Thas might require additional storage space.



It 1s in the Department’'s interest to close out as many
projects as possible as guickly as possible to assare fundainc
for future projects. Wher contingency funds are estatlzshed
for potential liabilities, funds are not available for current
projects and are not available for matching other fund sources,
If a contingency liabilaity fund 1s set up for tne $4.5 miil:zon
in potential liabilaty from the suits already f:leld, .t re-
presents a possible loss of $40 million in federal interstate
matching funds.

The department 1s currently letting approximately 430
projects per vear which means as many as 2200 prooects may pe
closed out cover the next five vears The loncer stat.te of
limitations extend the time a matter i1s heard in court which
increases the possibility for loss of memories, lost documents,

and loss of ley Department of Transportation witnesses
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KEY POINTS reproduted by
CS/SB 883 FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
[ FILED THIS BILL TO RESOLVE A PROBLEM THAT HAS BEEN R A GRAY BUILD'N'

Tallahassee, FL 32293-0250
BROUGHT TO MY ATTENTION REGARDING SUITS oN DOT CONSTRUCTION, 1S .00/ 3 S D

CONTRACTS. UNDER THE PRESENT LAW, THE DOT HAaS 5 YEARS TO

FILE SUIT AGAINST A CONTRACTOR, BUT A CONTRACTOR ONLY HAS 2
YEARS TO FILE SUIT ON A CLAIM AGAINST THE DOT. I7’s My
FEELING THAT IN ALL FAIRMESS TO THE CONTRACTOR THESE TIME
PERIODS SHOULD BE EQUAL. My ORIGINAL BILL ESTABLISHED A 5-
YEAR FILING PERIOD FOR BOTH DOT AND CONTRACTORS. HOWEVER,
THE DEPARTMENT PREFERRED A SHORTER PERIOD, AND A COMPROMISE
WAS MADE AT 3 YEARS.

FURTHER, MY ORIGINAL BILL WAS RETROACTIVE FOR THE 5-YEAR
PERIOD., LATER, IT WAS DISCOVERED THAT THE RETROACTIVE
PROVISION WAS OVERLY BROAD AND REVIVED SEVERAL SUITS.

AGAIN, A COMPROMISE WAS STRUCK TO LIMIT THE RETROACTIVE
PROVISION IN A WAY THAT ADDRESSES ONLY ONE SUIT. THIS SUIT
WAS ONE IN WHICH THERE WAS A DISPUTE BETWEEN DOT AND THE
CONTRACTOR CONCERNING THE AMOUNT OF FINAL PAYMENT DUE ON THE
CONTRACT. THE DOT HAS CONCEDED THAT THE RECORDS WERE SO
POOR ON THIS PROJECT THAT IT TOOK 2 YEARS TO GET A USABLE
FINAL ESTIMATE TO THE CONTRACTOR. AFTER THE CONTRACTOR'S 2-
YEAR PERIOD TO FILE SUIT WAS ALREADY OVER, THE DOT SUED THE
CONTRACTOR FOR ABoUT $130,000 1T FELT WAS OWED. WHEN THE
CONTRACTOR ATTEMPTED TO FILE ITS COUNTERCLAIM AGAINST DOT,
THE CLAIM WAS BARRED BECAUSE THE 2 YEAR FILING PERIOD HAD
EXPIRED.

To MY KNOWLEDGE, AND THE DOT WILL VERIFY THIS, THIS IS
THE ONLY TIME THE DOT HAS SUED A CONTRACTOR IN THIS
SITUATION, DOT OFFICIALS HAVE PERSONALLY ACKNOWLEDGED THAT
THIS WAS A SUIT THAT SHOULDN'T HAVE BEEN FILED IN THE FIRST
PLACE, THE BILL WOULD SIMPLY GIVE THE CONTRACTOR THE
OPPORTUNITY TO FILE HIS COUNTERCLAIM IN COURT AND PROCEED TO
LITIGATE THIS SUIT ON EQUAL FOOTING WITH THE DOT,



KEY PQINTS
CS/SB 883
THIS BILL ESTABLISHES A 3-YEAR FILING PERIOD FOR LAWSUITS
BY AND AGAINST THE DOT ON CONSTRUCTION CONTRACTS,
THE BILL ALSO ALLOWS THE FILING OF A COUNTERCLAIM ON ANY
SUIT COMMENCED BY THE DOT PRIOR TO THE EFFECTIVE DATE OF THE

ACT,

PRESENTLY, THE DOT HAS 5 YEARS TO FILE SUIT AGAINST A
CONTRACTOR, BUT A CONTRACTOR ONLY HAS 2 YEARS TO FILE SUIT ON A
CLAIM AGAINST THE DOT.

THE RETROACTIVE PROVISION APPLIES TO ONLY ONE SUIT AND
WOULD SIMPLY ALLOW THE CONTRACTOR TO FILE A COUNTERCLAIM
AGAINST DOT. IN THIS caSE, THE DOT FILED SUIT AGAINST THE
CONTRACTOR AFTER THE CONTRACTOR'S 2-YEAR PERIOD TO FILE SUIT

WAS EXPIRED. THIS IS THE ONLY TIME THE DOT HAS FILED SUIT
AGAINST A CONTRACTOR IN THIS SITUATION AND THE BILL CORRECTS
THIS INEQUITY.
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