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07/10/84

S 0400

S 0401

S 0402

FLORIDA LEGISLATURE - REGULAR SESSION - 1984

16 32 HISTORY OF SENATE BILLS PAGE 138

occupancy certificate issuance, etc Amends Ch. 533: repeals 471 005(8)
Effective Date 06/29/84

02/27/84 SENATE Prefiled

03:/08/84 SENATE Referred to Economic, Community and Consumer Affairs
04/03/84 SENATE Introduced, referred to Fconomic. Community and
Consumer Affairs -SJ 00036

Extension of time granted Committee Economic, Community
and Consumer Affairs, On Committee agenda-- ECCA,
04/17/84, 9:00 am. Rm H

Comm Report CS placed on Calendar by Economic,
Community and Consumer Affairs -SJ 001538

CS read first time -SJ 00159

Placed on Special Order Calendar

Placed on Special Order Calendar. CS passed as amended,

04/13/84 SENATE

04/17/84 SENATE

04/24/84 SENATE
03/24/84 SENATE
05/28/84 SENATE

YEAS 34 NAYS 0 -SJ 00486

05/29/84 HOUSE In Messages

05/30/84 HOUSE Recefived, placed on Caiendar -HJ 00850

05/31/84 HOUSE Placed on Specisl Order Calendar, Substituted for CS/HB
880, Read second time: Read third time, Passed. YEAS
114 NAYS C -HJ 00889

05/31/8+4 Ordered enrolled -SJ 00625

06/18/84 SENATE Signed by Officers and presented to Governor

068/29/84 Approved by Governor Chapter No 84-365

GENERAL BILL by Fox (Identical H 0347)

provides for compensation under Fia Crimes
Compensation Act for driving offenses involving alcohol or controlled
substances & for victims of spouse aduse. Amends 960 03, 04

Fffective Date 10/01/84.

02/27/84 SENATE Prefiled

03/08/84 SENATE Referred to Judiclary-Criminal, Appropriations
04/03/84 SENATE Introduced, referred to Judiciary-Criminal,
Appropriations .SJ 00036

On Committee agenda-- Judiciary-Criminal, 04/17/84,
9 00 am, Rm C

Extensfon of time granted Committee Judiciary-Criminal
Comn Report Favorable with amend by
Judiciary-Criminal -SJ 00149

Now in Appropriations -SJ 00149

Extension of time granted Comnittee Appropriations
Extension of time granted Cosnmittee Appropriations
Extension of time granted Committee Appropriations
Died in Committee on Appropriations

04/13/84 SENATE

04/16/84 SENATE
04/17/84 SENATE

04/18/84 SENATE
04/27/84 SENATE
05/10/84 SENATE
05/23/84 SENATE
06/01/84 SENATE

GENERAL BILL by Hair (Identical H 1144)

Eiduciaries, provides for liability of trustees re certsin land trusts,
authorizes certain trustees to invest in money market mutual funds,
mutual funds, & common trust funds, authorizes guardian of ward to
invest certatn funds in msoney market mutual funds, etc Amends Chs
737 744 Effective Date Upon becoming law

02/27/84 SENATE Prefiled

03/08/84 SENATE Referred to Judicfiary-Civil

04/03/84 SENATE Introduced, referred to Judiciary-Civil -SJ 00036
04/13/84 SENATE Extension of time granted Committee Judiclary-Civil
04/16/84 SENATE On Comwittee agenda-- Judiciary-Civil, 04/18/84, 2 00
pm, Rm B

Comm Report Favorable,
Judiciary-Civil -SJ 00149
Placed on Special Order Calendar, 1lden /Sim House Bill
substituted: Laid on table under Rule,

Iden /Sim /Compare Bill passed, refer to HB 1144 (Ch
84-31) -SJ 00200

689,

04/18/84 SENATE placed on Calendar by

05/01/84 SENATE

GFNERAL BILL by Myers (Compare Eng/H 1014)

provides that Osteopathic Medical Exmminers
Board shall approve hospitals at which osteopathic physicians complete
required resident internship Amends 459 006 Effective Date

Upon becoming law

02/27/84 SENATE Prefiled

CONTINUED ON NEXT PAGE
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S 0403

S 0404

S 0405

FIORIDA LEGISLATURE - REGULAR SESSION - 1984

16 32 HISTORY OF SFNATE BILLS PAGE 140

03/08/84 SENATE
04/03/84 SENATE

Referred to Economic, Community and Consumer Affairs
Introduced, referred to Economic, Community and
Consumer Affairs -SJ 00037

Extension of time granted Committee Economic, Community
and Consumer Affairs; On Committee agenda-- ECCA,
04/17/84, 8°00 am, Rm H

Comm Report Favorable with amend , placed on Caiendar
by Economic, Community and Consumer Affairs -SJ 00149
Placed on Special Order Calendar

Placed on Special Order Calendar: Iden./Sim
saubatituted, Laid on table under Rule,

Iden /Sim /Compare Bill passed, refer to HB 1014 (Ch
84.39) -SJ 00241

04/13/84 SENATE

04/17/84 SENATE

05/01/84 SENATE

05/08/84 SENATE House Bill

GENERAL BILL by Fox (lIdentical H 0337)

Schogl Food Sarvice Program, requires annual state funding of school
food service peraonnel fincentive program in district school system at
specified rate Amends 228 193 Effective Date 07/01/84

02/27/84 SENATE Prefiled

03/08/84 SENATE Referred to Education, Appropriations

04/03/84 SENATE Introduced, referred to Educatlion, Appropriations
-SJ 00037

04/10/84 SENATE On Committee agenda-- Education, 04/12/84, 9 30 am, Rm
A

04/12/84 SENATE
04/13/84 SENATE
04/27/84 SENATE
05/10/84 SENATE
05/23/84 SENATE
06/01/84 SENATE

Comm Report Favorable by Education -SJ 00120
Now {n Appropriations -SJ 00120
Extension of time granted Committee Appropriations
Extension of time granted Committee Appropriations
Extension of time granted Committee Appropriations
Died in Committee on Appropriations
GFNERAJL, BILL by Fox and others (Compare Eng/H 0134, Fng/H 0342, H 0737,
Eng/S 0138, S 0218, S 0632, S 0688)

clarifies provimions re age of victim, deletes provision
re coercfon of victim, prohibits specified acts by persons in familial/
custodial/official authorfity over a child, provides penalties. requires
reporting of a sexual battery/attempted sexual battery, etc Amends Ch.
794 775 135  Effective Date: 10/01/84,
02/27/84 SENATE Prefiled
03/08/84 SENATE Referred to Judiciary-Criminal
04/03/84 SENATE Introduced, referred to Judiciary-Criminal
On Committee agenda-- Judiciary-Criminal,
9 00 am, Rm C
Comm Report Favorable, placed on Calendar by
Judiciary-Criminal -SJ 00087
Placed on Special Order Calendar, Amendment pending
-SJ 00202
Placed on Special Order Calendar, Passed as amended,
YEAS 38 NAYS 0 -S1 00241

SJ 00037,
04/04/84,

04/04/84 SENATE
03/01/84 SENATE

05/08/84 SENATE

05/10/84 HOUSE In Messages
05/14/84 HOUSE Received, referred to Criminal Justice -RJ 00372
06/01/84 HOUSE Died in Committee, Iden /Sim /Compare Bill passed,

refer to SB 138 (Ch 84-.86)

GENERAL BILL by Fox (Similar CS/H 0234, Compare Eng/S 0153)

School Persoannel. expands personal leave days for school personnel.
Amends 231 40 Effective Date 07/01/84.

02/27/84 SENATE Prefiled

03/08/84 SENATE Referred to Education, Personnel, Retirement and
Collective Rargaining, Appropriations

Introduced, referred to Education, Personnel.
Retirement and Collective Bargaining, Appropriations
-SJ 00037, On Committee agenda-- Fducatlon, 04/05/84,
9 00 am, Rm A

Comm Report° Favorable by Education -SI 00088

Now in Personnel, Retirement and Collective Bargaining
-SJ 00088

On Committee agenda--
postponed

CONTINUED ON NFXT PAGE

04/03/84 SENATE

04/05/84 SENATE
04/06/84 SENATE
04/09/84 SENATE

Personnel, R & C B, Temporarily



FLORIDA LEGISLATURE - REGULAR SESSION - 1984
07/10/84 16 32 HISTORY OF HOUSE BILLS PAGE 378

04/23/84 1.15pm, 04/25/84

04/27/84 HOUSE Comm Report Favorable by Community Affairs -HJ 00277,
Now in Finance & Taxation

05/01/84 HOUSE On Comsittee agenda-- For subreferral, 21 HOB, 8 am,
05/03 - - POSTPONED

05/18/84 HOUSE Withdrswn from ¥i{nance & Taxation -HJ 00471, Placed on
Calendar

05/25/84 HOUSE Placed on Local Calendar, Read ascond time, Amendment

H 1143

H 1144

B 1145

adopted, Read third time, Passed as amended, YEAS 111
NAYS & -HJ 0LLH7Z

In Messages

Received, referred to Rules and Calendar -SJ 00499,
Considered. placed on Local Calendar by Rules and

05/28/84 SENATE
105/29/84 SENATE

Calender -SJ 00490, Passed, YEAS 34 NAYS o]
-SJ 00532
05/29/84 Ordered enrclled
05/31/84 HOUSE Signed by Officers and presented to Governor -HJ 01045
Ob/16/84 Became lLaw without Guvernor's Signature
Chapter No 84-460
LOCAL BIL! by Crady (Similar S 0B49)

provides for election of directors of
authortty & expands number of directors, provides aslary, etc
Effect{ve Date Upon becoming law

04/09/84 HOUSE Filed

04/10/84 HOUSE Placed in Rules and Calendar. pending introduction
-HJ 00168

04/16/84 HOUSE Introuduced, referred to Community Affairs -HJ 00218

04/23/84 HOUSE On Commitiee agenda-- Community Affairs, 314 HOB,
1.15pm, 04/25/84

05/09/84 HOUSE Comm Report Fsvorable, placed on Calendar by
Community Affaire -HJ 00352

05/10/84 HOUSE Placed on Local Cslendar

05/14/84 HOUSE Read second time, Amendmenta adopted. Read third time,

Passed as amended, YEAS 116 NAYS 0 -HJ 00398;
Immediately certified

In Messages

Received, refearred to Rulas and Calendar -SJ 00338
Considered, placed on Local Calendar by Rules and
Calendar -SJ 00339
Substituted for SB 849;
-SJ 00354

Reconsidered -SJ 00411, Failed to pass, YEAS
29 -SJ 00412

05/15/84 SENATE
05/21/84 SENATE
05/22/84 SENATE
37 NAYS 0o

05/23/84 SENATE Passed. YEAS

05/24/84 SENATE 0 NAYS

GENELRAL BILL by Judiciary (Identical S 0401)

Eiduciaries. provides for liabjlity of trustees re certain land trusts;
muthorizes certain trusteea to invest in money market mutual funds,
mutual funds, & common trust funds, authorizea guardian of ward to

invest certain funds in money market mutual funds, etc Amends Chs 689,
737, 744 Effective Date 05/15/84

04/09/84 HOUSL Filed

04/10/84 HOUSE Introduced, placed on Calendar -HJ 00168

04/16/84 HOUSE Placed on Special Order Calendar

04/17/84 HOUSE Read second time -HJ 00224

U4/19/84 HOUSE Read third time, Paased, YEAS 108 NAYS 0 -HJ 00232

04/23/84 SENATE
04/27/84 SENATE
05/01/84 SENATL

In Messagss

Received, referred to Judiciery-Civil -SJ 00188
Withdrawn from Judiciary-Civil, Subatituted for SB 401,
Paaaed, YEAS 32 NAYS 0 -SJ 00200

03/02/84 Ordered enrolled
05/08/84 HOUSE Signed by Officers and presented to Governor -HJ 00336
05/15/84 Approved by Governor Chapter No 84-31 -HJ 00444

GENERAL BILL/CS by Governmental Operations, Higher Educetion
(Compare S 0736)

defines “local governmental unit”, authorizes such
unites to provide certain types of insurance for officers & employees &
their dependents, to pay for certain physical exam for such officers &
CONTINULED ON NEXT PAGE

07/10/84
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H 1147

H 1148

H 1149

FLORIDA LEGISLATURE - REGUULAR SESSION - 19084

16 32 HISTORY OF HOUSE BILLS PAGE 376

employeee & to enter i{nto risk management programs therefor, etc Aaends

112 08, Effective Dete 06/24/84

04/09/84 HOUSE Filed

04/10/84 HOUSE Introduced, referred to Governmental Operations
-HJ 00166, Subreferred to Subcommittee on Executive
Reorganlzation

04/13/84 HOUSE On Committee agenda-- Subcomm , Gov Op , 415 HOB, 1 15
pa, 04/17

04/17/84 HOUSE On Committee agenda:.-- Gov Op . 214 C, 3 30pm,
04/19/84

04/26/84 HOUSE Comm Report. CS placed on Calendar by Governmental
Operations -HJ 00268

05/31/84 HOUSE Placed on Special Order Calendar

06/01/84 HOUSE CS read first and asecond times. Amendments adopted,
Read third time; CS passed as amended, YEAS 110 NAYS
0 -HJ 01102

06/01/84 SENATE In Messages, Received, Pasaed, YEAS 33 NAYS 1]
-SJ 00932

06/01/84 Ordered enrolled

06/14/84 HOUSE Signed by Officers and presented to Governor

06/24/84 Approved by Governor Chapter No 84-307

GENERAL BILL by Higher Education (Compare S 0735, CS/S 0923)

Community Collegea. authorizes community college district boards of

trustees to apply salary schedules adopted for fiscal year for payment

of all services rsndered subsequent to July 1 of that fiscal year

Amends 215,425 Effective Date Upon becoming law

04/09/84 BOUSE Filed

04/10/84 HOUSE Introduced, referred to Appropriations -HJ 001686

06/01/84 HOUSE Died in Committee, Iden./Sim /Compare Bill paseed,
refer to CS/SB 923 (Ch 84-336)

GENERAL BILL by Higher Education (Compare S 0733)

; authorizes each community college district board of
trusteea to participate in educational consortia Amends 240 319
Effective Date: Upon becoming law

04/09/84 HOUSE Filed

04/10/84 HOUSE 1Introduced, referred to Appropriations -HJ 00166

05/17/84 HOUSE Withdrawn from Appropriations -HJ 00459, Placed on
Calendar

05/24/84 BOUSE Placed on Special Order Calendar

05/29/84 MOUSE Read second time. Read third time, Passed, YEAS 102

NAYS 0 -HJ 00755

In Messages

Received, referred to Education -SJ 00540
Died in Committee on Education

05/29/84 SENATE
05/30/84 SENATE
06/01/84 SENATE

GENERAL BILL/CS by Commserce, Higher Education (Compasre H 0235, H 0288,
CS/H 0764, CS/S 0199, S 0591, S 0733, S 0843, CS/S 0823)

authorizes community colleges to purchase retirement
annuitiea for certatn employees & provides restrictions, authorizea
boarde of trustees to contract for eelf-inaurance services, provides a
special account for paying claims, etc Creates 240 344, amends 240 363
Effective Date: Upon becoaing law

04/09/84 HOUSE Filed

04/10/84 BOUSE Introduced, referred to Commerce, Appropriations
-HJ o0le66

04/16/84 HOUSE On Committee agenda-- Coamerce, 21 HOB, ! 15 pa,
04/18/84

04/23/84 HOUSE Coms. Report. CS by Commerce -HJ 00232, Now in
Appropriations

06/01/84 HOUSE Died in Commi{ttee, Iden /Sim./Compare Bill passed,

refer to CS/HB 764 (Ch. 84-210) & CS/SB 923 (Ch
84-336)

RESOLUTION by Crotty, Grindle

Yeterans, requests immediate attention by state & federal agenciea to
needs Of ever-increasing veteran population in Florida
04/09/84 HOUSE Ftled, Introduced, placed on Calendar.
CONTINUED ON NEXT PAGE

Read second
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S8 4o

RALR
A bill to be entitled

An act relating to faduciaries; amending s.
689.071, E.S., providing for the liability of
trustees with respect to certain land trusts;
amending s. 737 402, F.S., authorizing certain
trustees to invest ain money market mutual
funds, mutual funds, and common trust funds;
amending s. 744.341, F.S , authorizaing the
court to direct that the guardian take
possession of less than all of the ward's
property in a guardianship case; amending s.
744.444, F.S., authorizing the guardaan of a
ward to invest certain funds in money market

mutual funds; providing an effective date

Be It Enacted by the Legislature of the State of Floraida.

Section 1. Subsectaons (5) and (6) of section 68S C71,
Florida Statutes, are renumbered as subsections (6) and (7),
respectively, and a new subsection (5) 1s added to said
section to read:

689.071 Land trusts transferring interests n real
estate; ownership vests i1in trustee.--

(5) In additaon to any other limitations on versonal

Lability existing pursuant to statute or otherwise, the

provisions of s. 737.306 shall apply to the trustee of a land

trust created pursuant to this section.

31

Section 2. Section 737.306, Florada Statutes, reads:
737.306 Personal liabality of trustee to third

parties.--

1
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(1) VUnless otherwise provided in the contract, a
trustee is not personally liable on contracts, except
contracts for attorneys' fees, properly entered into in his
fiducaiary capacity in the course of administration of the
trust estate unless he fails to reveal his representative
capacity and identify the trust estate in the contract.

(2) A trustee 1s personally liable for obligations
arising from ownership or control of property of the trust
estate or for torts committed i1n the course of administration
of the trust estate only 1f he 1s personally at fault.

(3) Claims based on contracts, except contracts for
attorneys' fees, entered into by a trustee in his fiduciary
capacity, on obligations arisaing from ownership or ceontrol of
the trust estate, or on torts commatted in the course of trust
administration may be asserted agairnst the trust estate by
proceeding against the trustee in has fiduciary capacity,
whethér or not the trustee 1s personally liable.

(4) Issues of liability between the trust estate and
the trustee individually may be determined in a proceeding for
accounting, surcharge, or indemnification, or in any other
appropriate proceeding.

Sectaion 3. Paragraph (e) of subsection (2) of sectaon
737 402, Florida Statutes, 12s amended to read:

737.402 Powers of trustees conferred by this part.--

(2) Unless otherwise provided in the trus% instrumert,
a trustee has the power:

(e) To acgquare an undivided :nterest i1n a trust asset
in which the trustee holds an undavided interest in any trust

capacity, including, but not limited to, money market mutual

funds, mutual funds, and common trust funds.

2
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Section 4. Present subsection (2) of sectaion 743 341,
Florada Statutes, 1s renumbered as subsection (3) and amended,
and a new subsection (2) 1s added to said section, to read:

744.341 Voluntary guardianship.--

(2) T1f requested in the petition for appointment of a

gquardian brought under this section, the court may direct the

guardian to take possession of less than all of the ward's

property and cof the rents, income, issues, and prcfits from

jt. In such case, the court shall svecify 1n 1ts order the

property to be included 1n the guardianship estate, and the

duties and responsibilities of the guardian appointed under

this section shall extend only to such property

(3)f2y Except as provided in subsection (2), any
guardian appointed under thlg section shall have the same
duties and responsibilities as are provided by law as to
guardians of property generally

Section S. Subsection (10) of section 744 444, Florada
Statutes, 1s amended to read-

744.444 Power of guardian without court approval.--
Without obtaining court approval, a guardian of the property
may:

(10) Deposit or invest ligquid assets of the estate,
including moneys received from the sale of other assets, in
federally insured :nterest-bearing accounts, readirly

marketable secured loan arrangements, monev market mutual

funds, or other prudent investments. The guardian may redeem

or sell such deposits or investments to pay the reasonable

living expenses of the ward as provided herein.

Sectaon 6. This act shall take effect upon becoming a

law.

3
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HOUSE SUMMARY

Provides that the provisions of law governing the general
personal liadility »f trustees to third parties shall
apply with respect to the trus%ee c¢f a land trust
conferring interest i1in real estate.

Authorizes trustees to invest 1n money market mutual
funds, mutual funds, and common trust funde.

Provides that the court, i1n a guardianship proceedang,
may direct that the guardian take possession of less than
all of the ward's property.

Authorizes gquardians to invest in money market mutual
funds wizhout court approval.

CODING: Words 1n <tawvek theavgh type are deletions from existing low; werds underlined are additions.

See HB
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REVISED:

DATE:

BILL NO. SB 401

Apral 18, 1984 Page _J

reprodued by

P

FLORIDA STATE ARCHIVES

DEPARTMENT OF STATE

R. A. GRAY BUILDING
Tallhesssq, FL 323900

Serles

3.

SUBJECT:

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

ANALYST STAFF DIRECTOR REFERENCE ACTION

25 :Z; ) ,
gla maker Alberd1‘ 1. JCI Fav
. 2.

BILL NO. AND SPCNSOR.

Fiduc:aries SB 401 by

Senator Hair

g

A,

SUMMARY :

Fresent Situation:

In Taylor v. Raichmond's New Approach Association, Inc., 351 So.
2d 1094 (Fla. 2nd DCA 1977) the court held that the limits on
the personal liabil:ty of trustees contained in s. 737.306,
F.S., apply only to trustees of classical testamentary or 1nter
vivos trusts and not to land trust trustees. Section 737,306
provides that a trustee 1s not personally liable in contract 1f
he reveals his representative capac:ity and identifies the
trust. In tort, the trustee is not perscnally liable unless he
1s personally at fault or is acting outside the scope ef his
authority.

Section 737.402 provides that a trustee shall have the power to
perform every act that a prudent trustee would perform for the
purposes of the trust, without court authorization, ard
identifies certain powers. Subsection (2){e) provides that,
unless otherwise provided 1n the trust instrument, a trustee
has the power to acquire an undivided interest 1n a trust asset
in which the trustee holds an undivided interest 1n any trust
capacity. This permits a trustee to compile sums from several
trusts for which he 1s trustee and, rather than make many small
investments for each trust, may combine the sums and, as
trustee, make one larger investment.

Section 744.341 relating to voluntary guardianship provides
that a person who 1s mentally competent but incapable of the
care, custody and management of his estate by reason of age or
physical infirmity may voluntarily pet:tion the court to
appoint a guardian of his estate. Subsection (2) imposes the
same duties and responsibilities on the guardian appointed
under this section as are imposed on a guardian of property
where the ward 1s incompetent. Thus, pursuant to s. 744.377,
the guardian 1s required to take possession of all of the
ward's property and be responsible therefor.

Section 744.444(10) provides that a guardian may, withou:
obtaining court approval, deposit or invest liquid assets of
the estate, 1ncluding moneys received from the sale of other
assets, 1n federally insured i1nterest-bearing accounts, readily
marketable secured loan arrangements, or other prudent
investments. Section 744.441{(12) requires court approval
before a guardian may, among other things, sell any personal
property of the estate. The prudent investments which may be
made pursuant to s. 744.444(10) without court approval cannot
be redeemed or sold without court approval,



REVISED: BILL NO. SB 401

DATE: April 18, 1984 Page 2

B. Effect of Proposed Changes:

The bill would provide trustees of land trusts with the
limitations on liability of s. 737.306. 1In a contract action,
the trustee would not be perscnally liable 1f he had revealed
that he was acting 1n the capacity of trustee and he had
identified the trus:. In tort, the trustee would not be
personally liable unless he was personally at fault or acting
outside the scope of his authority as trustee.

The bill amends s. 737.402(2)(e) which clarifies the power of
the trustee to acquire an undivided i1nterest 1n a trust asset
in which the trustee holds an undivided interest 1n any trust
capacity to include but not be limited to money market mutual
funds, mutual funds, and common trust funds.

Section 4 of the bill amends s. 744.341 to provide that in a
voluntary guardianship the court may direct the guardian to
take possession of less than all of the ward's property. The
duties and responsibilities of the guardian would extend only
to such property.

Section 744.444(10} 1s amended to provide that money market
mutual funds are to be considered prudent 1nvestments :in which
assets of the guardianship estate may be 1nvested without court
approval. This subsection 1s further amended to prov:ide that
investments allowed therein may be redeemed or sold, but only
to pay the reasonable living expenses of the ward.

IT. ECONOMIC IMPACT AND FISCAL NOTE:

A. Publaic:
It 1s possible that the bill will reduce the cost of performing
trustee or guardianship services and therefore permit more
beneficial investment of the corpus of trusts or guardianship
estates.
B. Government:
None.
111, COMMENTS:
House Bill 1144 which 1s identical to this bill was introduced by
the House Judiciary Committee and has been placed on the House
Special Order Calendar.
IV. AMENDMENTS:

None.
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An act relating to fiduciaraies;
Be It Enacted by the Legislature of the State of Floraida:

Section 1. Subsection (5) of section 689.071, Florida
Statutes, is created and subsections (5) and (6) are
renumbered as subsections (6) and (7), to read:

689.071 Land trusts transferring interests 1in real
estate; ownership vests in trustee.--

(5) In addition to any other limitations on personal

liability existing pursuant to statute or otherwise, the

provisions of s. 737.306, shall apply to the trustee of a land

trust created pursuant to this section.

(6)45Y This act 1s remedial in nature and shall be
given a liberal interpretation to effectuate the intent and
purposes hereinabove expressed.

{7)<6} This act shall not apply to any deed, mortgage,
or other instrument to which s. 689.07 applies.

Section 2. Subsection (2) of section 717.06, Florida
Statutes, is created and subsections (2) and (3) of said
section are renumbered as subsections (3) and (4) to read:

717.06 Undistributed dividends, distribution of
business associations, stock or certificate of ownership.--

(1) Any dividend, profit, distribution, interest,
payment on principal, or other sum held or owing by a business
association for or to a shareholder, certificate holder,
member, bondholder, or other security holder, or a
participating patron of a cooperative, who has not claimed 1it,

or corresponded in writing with the business association
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concerning it, within 7 years after the date prescribed for
payment or delivery, is presumed abandoned 1f:

(a) The records of the business association indicate
that the last known address of the apparent owner is in this
state.

(b) No address of the apparent owner appears on the
records of the business association and:

1. The last known address of the apparent owner s in
this state; or

2. The business association 1s domiciled in this state
and has not previously paid the property to the state of the
last known address of the apparent owner.

{(c) The last known address of the apparent owner, as
shown on the records of the holder, is in a state designated
by regulation adopted by the department as a state that does
not provide by law for the escheat or other disposition of
such property to the state, and the business association is
domiciled 1n this state.

(d) The last known address of the apparent owner, as
shown on the records of the business association, 1s in a
foreign nation and the business association is domiciled in
this state.

(2) Notwithstanding the provisions of subsection (1)

hereof, in the case of an instrument issued in bearer form,

any dividend, profit, distribution, interest, payment on

principal, or other sum held owing shall not be presumed

abandoned until 7 years after the date the principal of the

instrument becomes fully payable, by maturity or otherwise.

(3)t2y When any dividend, profit, distributaion,
interest, payment on principal, or other sum under subsection
(1) is presumed abandoned, the i1ntangible interest in the

2
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business association, as evidenced by the stock records or
membership records of the association, pursuant to which the
sum in subsection (1) became owing to the owner, shall be
presumed abandoned at the same time the sum is presumed
abandoned. With respect to such interest, the business
association shall be deemed the holder.

(4)43+ Any dividend or stock split or exchange, or any
distribution held and owing to a person at the time the stock
or other security to which it attaches is presumed abandoned,
shall also be presumed abandoned as of the same time.

Section 3. Paragraph (e) of subsection (2) of section
737.402, Florida Statutes, 1s amended to read:

737.402 Powers of trustees conferred by this part.--

(1) From the time of creation of the trust until final
distribution of the assets of the trust, a trustee has the
power to perform every act that a prudent trustee would
perform for the purposes of the trust, without court
authorization, including, but not limited to, the powers
specified 1in subsection (2).

(2) Unless otherwise provided in the trust instrument,
a trustee has the power:

(e) To acquire an undivided interest in a trust asset
in which the trustee holds an undivided interest 1n any trust

capacity, including but not limited to money market mutual

funds, mutual funds and common trust funds.

Section 4. Subsection (2) of section 744.341, Florada
Statutes, is created and subsection (2) is renumbered as
subsection (3) of said section, and is amended to read:

744.341 Voluntary guardianship.--

(1) WwWithout adjudication of incompetency, the court
shall appoint a guardian of the estate of a resident or

3
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nonresident person who, though mentally competent, 1is
1ncapable of the care, custody, and management of his estate
by reason of age or physical infirmity and who has voluntarily
petitioned for the appointment. The petition shall be
accompanied by a certificate of a licensed physician that he
has examined the petitioner and that the petitioner is
competent to understand the nature of the guardianship and his
delegation of authority. Notice of hearing on any petition
for appointment and for authority to act shall not be
required, except that notice shall be given to the ward and to
any person to whom the ward requests that notice be given.
Such reguest may be made in the petition for appointment of
guardian or in a subsequent written request for notice signed
by the ward.

(2) Notwithstanding the provisions of s. 744.377(3),

the court may direct that the ward or a third party retain

custody of specified items of property.

(3)+2% Any guardian appointed under this section shall
have the same duties and responsibilities as are provided by

law as to guardians of property generally, except that such

duties and responsibilities shall not extend to any assets

which by order of the court remain in the custody of the ward

or other party..

Section 5. Subsection 10 of section 744.444, Floraida
Statutes,is amended to read:

744,444 Power of guardian without court approval.--
Without obtaining court approval, a guardian of the property
may:

(10) Deposit or invest liquid assets of the estate,
including moneys received from the sale of other assets, in
federally insured interest-bearing accounts, readily

4



Draft #1

marketable secured loan arrangements, money market mutual

funds, or other prudent investments. The guardian may redeem

or sell such deposits or investments to pay the reasonable

living expenses of the ward as provided herein. the ward, but

the guardian 1s liable for any act of the nominee in

connection with the security so held.

Section 6. This act shall take effect upon becoming a

law.
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An act relat:ing to fiduciar:es; amend:ng s.
689.071, F.S., providi~g for the liability of
trustees with respect to certain lard trusts;
amending s. 737 402, ¥.S., authoriz:ing certain
trustees tc 1nvest .n money marke: mutial
funds, mutual funds, ard common trust funds:
amending s. 744.341, F.S., autngriz.rg tne
court to direct tha:t the guard.ar take
possession of less tnan all of the ward's
property 1n a guard:iansnip case; amending s.
744 .443, F.S., auvthorizing the guardian of a
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Be It Enacted by the Leé&é%@ture of the State of Flor:da:
T
29w

Y
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Section 1. Supsections (S)and (6) of section 689,071,

florida Statutes, are renumbered as ;Ghsgctlons (6) and 17},
respectively, ard & new supsecz:0n /35) :s added o sa.i
section to read:

689.071 Land trusts transferring 1ncterests 1in real
estate; ownership vests 1n trustee.--

(S) In add:ition to any other limitations on personal

1iabi1lity eai1Stingc tSursuant -o Statute or otherwise, the

provisions of s. 737.30€ snail applv to tre triustee Of a land

trust created ours.ant to this secticn.

Section 2. Sec=tion 737.206, Florida Statutes, reads:
737.506 Persconal Ltapirlity of trustee to th.ra

parties.--
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(1) Unless m:zhervise prov:ided .n the contract, a
trustee 1s not personaliy .l1aple 2n <CNiracts, evcept
contracts for atcorreys' fees, prcperly entered 1nto> 1n h:s

fiduciary capacity .n the course of adnia:stration >f the

trust estate unless ne faiis =0 resezl 1.s

(a1
@

presentative
capacity and 1dentiiy tne trus: estc e .n the contrac:.

{(2) A trustee 1s personaliv .:aple for 2bligat:ons
arising from ownersh:io or control of property of the =Zrust
estate or for torts ccrmitted i1 the course of aaminN1Strat:ion
of the trusz eszate only :I 1e s personally at faul:.

(3) <Claims based on contracts, except contracts Ifor
attorneys' fees, entered :1nto by a trustee 1n nis fiduc:ary
capacity, cn cbligat:ons ar:sing from ownership or conrrol of
the trust estate, or con %orts committed :n T-e course Of trust
administration may be asser+ed against Ire trust estate by

,
r

proceeding against the trustee 1n his fiduciarv capacit
whethér or not the trustee 1s personally liaople.

() iIssues of liability setweer z™e =rust estate and
the trustee 1ndividually may pe Jetermined 1n a proceeding for
accounting, surcharge, or i1ndemn:ification, or 1n any other
approprilate proceedirg.

Section 3. 2Paragrap- 'e) of sitgcsect:ion 12V i section

"t

737.402, Florida Stet.otes, .s amenldea to read:

737.402 Powers oI trustees conferred by tnis part --

(2 Unless otherwise provided 1n the trust i1nstrument,
a trustee nas tne gower

(e) To acgu:ire an undividea :nterest i1n 2 trust asssat
1in which the trustee notds an undivided interest 1n any trust

cepacity, includ:ng, Sut not l:mited to, money marxet mutual

finds, mutual funds, an< common trust f.:7ds,
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Section 4. Present subsection (2} of sect:on 744.341,
Florida Statutes, 1s renumbered as subsection (3) and amended,
and a new subsection (2) 1s added to said section, <o read:

744.341 “voluntary guardianship.--

(2) 1f requested 1n :the vet:ition for apcointment of a

guardian brought under this section, the court may direct the

aguardian to take vossession 0f less than all of the ward's

nropertv and of the rents, 1ncome, :ssues, and prof:ts from

1t In sucn case, the court snall sceci1fv :n its order the

oroverty to be .ncluded 1 the Juardianship estate, and the

duties and responsibilities of the cuardian apooilnted under

this section sha'.l ex<end onlv to such orogertv.

(3)¢2}+ Exceot 3s vrov:ded 1in supsection (2), any

guardian appointed under this section shall have the same
duties and responsibilities as are provided by law as to
guardians of property generally.

Section 5. Supsection (10) of section 744.444, Florida
Statutes, 1s amended to read:

744,444 Power of guard:ian without court approval.--
Without obtaining court approval, a guardian of tne property
may:

{10) Deposit or invest liguid assets cf tne estate,
including moneys rece.'ea Irom tre s3le of other assets. .n
federally insured interest-bearing accounts, readily

marketable secured loan arrargements, monev market mutual

funds, or other prudent investments. The quardian_may redeem

or sell such depos:ts 2r i1nvestments to pav the reasonable

l1iving expenses of =ne ward as provided herein.

Section 6. This act snall take eifect upcn becoming a

law.
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HOUSE SUMMARY

Provides tnat the provis:ons of law governing the general
personal liapil:itv of zrustees to third parties shall
apply witn respect to the trustee cof a land trust
conferring :nteres< " real estate.

Authorizes trustees to 1avest 1n money marxet mutual
funds, mutua: funds, and common trust funds.

Provides ctnat the couart, in a guardiansnip proceedlng,
may direct tnat che guardian ta<e possession of less than
all of the ward's property.

Authorizes guard:ians o 1nvest in money marxet mutual
funds w~1thout cour: &pproval.

x
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Tallahasseq, FL 32399-02 ¢ 8 A bill to be entitled l:btc
sabs'“ui—‘cadoq 2 An act relating to fiduciaries; amending s. 1.3/1
3 689.071, F.S., providing for the liability of 1.3/2
4 trustees with respect to certain land trusts;
5 amending s. 717.06, F.S., providing for the 1.3/3
6 time period for the abandonment of certain
7 interests held by a business association with 1.3/4
B respect to certain persons who participate 1in
9 the business association; amending s. 717.15, 1.3/5
10 F.S., correcting a cross—-reference; amending S. 1.3/6

1n 737.402, F.S.,,authorizing certain trustees to

12 invest 1in mone{?&@gket mutual funds, mutual 1.3/7
13 funds, and common<géﬁs§ funds; amending s.
14 744.341, F.S., autho’r'.fgi}}gk the court to direct 1.3/8
15 that the guardian take pogéession of less than
16 all of the ward's property lﬁvppguardlanshlp Il.3/9
17 case; amending s. 744.444, F.S.t'mﬁthorlzlng 1.3/10
18 the guardian of a ward to invest certain funds
19 in money market mutual funds; providing an 1.3/11
20 effective date.
i
2ﬁ Be It Enacted by the Legislature of the State of Floraida- l:enc
23'|
?di Section 1. Subsections (5) and (6) of section 689.071, [1.15

i

25| Florida Statutes, are renumbered as subsections (6) and (7).,
2. respectavely, and a new subsection (5) is added to saxid 1.16
27 section to read:

28 689.071 Land trusts transferring interests in real 1.17

Ni estate; ownership vests in trustee.-- 1.18

SOi (5) In addition to anv other limitations on personal P:lus

3J liability existing pursuant to statute or otherwise, the h.20
1
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provisions of s. 737.306 shall apply to the trustee of a land

trust created pursuant to this section.

Section 2. Section 717.06, Florida Statutes, 1s
amended to read:

717.06 Undistributed dividends, distribution of
business associations, stock or certificate of ownership.--

(1) Any dividend, profit, distribution, interest,

payment on principal, or other sum held or owing by a business

' association for or to a shareholder, certificateholder,

member, bondholder, or other security holder, or a
participating patron of a cooperative, who has not claimed it,
or corresponded in writing with the business association
concerning 1t, within 7 years after the date prescribed for
payment or delivery, 1s presumed abandoned if:

(a) The records of the business association indicate
that the last known address of the apparent owner is 1in thas
state.

(b) No address of the apparent owner appears on the
records of the business association and:

1. The last known address of the apparent owner 1s in
this state; or

2. The business association 1s domiciled 1n this state
and has not previously paid the property to the state of the
last known address of the apparent owner.

(c) The last known address of the apparent owner, as
shown on the records of the holder, 1s in a state designated
by regulation adopted by the derartment as a state that does

not provide by law for the escheat or other disposition of

! such property to the state, and the business association 1is

domiciled in this state.

2
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(d) The last known address of the apparent owner, as
shown on the records of the business association, 1s 1in a
foreign nation and the business association 1s domiciled 1in
this state.

(2) Notwithstanding the provisions of subsection (1),

in the case of an instrument 1ssued in bearer form, any

davidend, profit, distraibution, interest, payment on

principal, or other sum held owing shall not be presumed

abandoned until 7 years after the date the principal of the

instrument becomes fully payable, by maturaity or otherwise.

{3)42% When any dividend, profit, distribution,
interest, payment on praincipal, or other sum under subsection
(1) is presumed abandoned, the intangible interest in the
business association, as evidenced by the stock records or
membership records of the association, pursuant to which the
sum in subsection (1) became owing to the owner, shall be
presumed abandoned at the same time the sum 1s presumed

abandoned. With respect to such 1nterest, the business

- association shall be deemed the holder.

(4) 43y Any dividend or stock split or exchange, or any
distribution held and owing to a person at the time the stock
or other security to which it attaches 1is presumed abandoned,
shall also be presumed abandoned as of the same time.

Section 3. Subsection (2) of section 717.15, Florida
Statutes, is amended to read:

717.15 Relief from liability by payment or delivery.--

(2) The holder of any interest under s. 717.06(3) ¢t2%
or (4)43% or s. 717.10 shall deliver a duplicate certificate
to the department within the time specified in s, 717.14.

Upon delivery to the department, the holder and any transfer
agent, registrar, or other person acting for or on behalf of

3
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the holder in executing or delivering such duplicate
certificate shall be relieved from all liability to any
person, including, but not limited to, any person acquiring
the certificate presumed abandoned or the certificate 1i1ssued
to the department, for any losses or damages resulting to such
person by the 1ssuance and delivery to the department of such
duplicate certificate.

Section 4. Section 737.306, Florida Statutes, reads:

737.306 Personal liability of trustee to third
parties.——

(1) Unless otherwise provided in the contract, a
trustee is not personally liable on contracts, except
contracts for attorneys' fees, properly entered into in his
fiduciary capacity in the course of administration of the
trust estate unless he fails to reveal his representative
capacity and identify the trust estate in the contract.

(2) A trustee is personally liable for obligations
arising from ownership or control of property of the trust
estate or for torts committed 1n the course of administration
of the trust estate only if he 1s personally at fault.

(3) Claims based on contracts, except contracts for
attorneys' fees, entered into by a trustee 1n his fiduciary
capacity, on obligations arising from ownership or control of
the trust estate, or on torts committed in the course of trust
administration may be asserted against the trust estate by

proceeding against the trustee 1n his fiduciary capacity,

27| whether or not the trustee 1s personally liable.

pil
|
20

30

'
1

3

(4) Issues of liability between the trust estate and
the trustee individually may be determined in a proceeding for
accounting, surcharge, or indemnification, or in any other
appropriate proceeding.

4
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Section 5. Paragraph (e) of subsection (2) of section
737.402, Floraida Statutes, 1s amended to read:

737.402 Powers of trustees conferred by this part.--

(2) Unless otherwise provided in the trust instrument,
a trustee has the power:

(e} To acquire an undivided 1interest in a trust asset
in which the trustee holds an undivided interest in any trust

capacity, including, but not limited to, money market mutual

funds, mutual funds, and common trust funds.

Section 6. Present subsection (2) of section 744.341,
Florida Statutes, is renumbered as subsection (3) and amended,
and a new subsection (2) 1s added to said section, to read:

744.341 vVoluntary guardianship.--

(2) If regquested 1n the petition for appointment of a

guardian brought under this section, the court may direct the

guardian to take possession oOof less than all of the ward's

property and of the rents, income, issues, and profits from

it. 1In such case, the court shall specify in 1ts order the

property to be included in the guardianship estate, and the

duties and responsibilities of the guardian appointed under

this section shall extend only to such property.

{3) {2» Except as oprovided in subsection (2), any

guardian appointed under this section shall have the same
duties and responsibilities as are provided by law as to
guardians of property generally.

Section 7. Section 744.377, Florida Statutes, reads:
744.377 Duties of guardian of the property.--

(1) It is the duty of the guardian of the property of

2.10

2.20

2.21

]

2.26/5
2.31

2.32

5
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(a) To protect and preserve the property and to 1invest
1t prudently as defined in s. 737.302, apply 1t as provided 1in
s. 744.397, and account for it faithfully.

(b) To perform all other duties required of him by
law.

(c) At the termination of the guardianship, to deliver
the assets of the ward to the person lawfully entitled to
them.

(2) The guardian shall observe the standards 1in
dealing with the guardianship property that would be observed
by a prudent man dealing with the property of another, and, 1if
the guardian has special skills or 1s named guardian on the
basis of representations of special skills or expertise, he 1s
under a duty to use those skills.

(3) The guardian shall take possession of all of the
ward's property and of the rents, income, 1ssues, and profits

from it, whether accruing before or after his appointment, and

. of the proceeds arising from the sale, lease, or mortgage of

the property or of any part. All of the property and the
rents, income, issues, and profits from it shall be assets in
the hands of the guard:ian for the payment of debts, taxes,
claims, charges, and expenses of the guardianship and for the
care, support, maintenance, and educat:ion of the ward or his
dependents, as auvthorized by law or approved by the court.

(4) Within 60 days after his appointment, the gquardian
shall file a complete i1nventorv of the proverty that has come
to his knowledge and of any cause of action on which his ward
has a right to sue.

Section 8. Subsection (10) of section 744.444, Florida

| Statutes, is amended to read:

6
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744.444 Power of guardian without court approval.--
Without obtaining court approval, a guardian of the property
may:

(10) Deposit or invest liquid assets of the estate,
including moneys received from the sale of other assets, in
federally 1insured interest-bearing accounts, readily

marketable secured loan arrangements, money market mutual

funds, or other prudent investments. The guardian may redeem

or sell such deposits or investments to pav the reasonable

livaing expenses of the ward as provided herein.

Section 9. This act shall take effect upon becoming a

law.

2
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HOUSE SUMMARY

Provides that the provisions of law goverring the general
personal liability of trustees to third parties shall
apply with respect to the trustee of a land trust
conferring interest 1in real estate.

Provides that 1n the case of an instrument 1ssued 1n
bearer form any dividend, prof:it, distribution, 1interest,
payment on principal, or other sum held owing by a
business association shall not be presumed abandoned
until 7 years after the date the principal of the
instrument becomes fully payable, by maturity or
otherwise.

Authorizes trustees to invest 1in money market mutual
funds, mutual funds, and common trust funds.

Provides that the court, in a guardianship proceeding,
may direct that the guardian take possession of less than
all of the ward's property.

Authorizes quardians to invest in money market mutual
funds without court approval.

8
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A. Present Situation Lo lBe T Ao

'y e fi € I A M

l. Section 737.306, F.S., limits the personal liability of
trustees. 1In contract, a trustee is not personally liable if he reveals
his representative capacity and identifies the trust. 1In tort, the trustee
is not personally liable unless he is personally at fault or is acting
outside the.scope of his authority. These limitations of liability were
enacted when the Legislature altered the common law by recognizing trust
relationships and thereby allowing the trustee to be sued at law in his
capacity as trustee. Florida's Second District has construed these
limitations on liability to apply only to trustees of classical
testamentary or inter vivos trusts and not to land trust trustees, Taylor
v. Richmond's New Approach Association, Inc., 351 So.2d 1094 (Fla. 24 DCA
1977).

2. Section 717.06(1), F.S., provides generally that any payments
such as dividends, interest or payment on principal owed by a business to a
shareholder, bondholder, etc., are presumed abandoned seven years after the
date prescribed for payment if such person has not claimed the payment or
corresponded with the business within that time. Subsection (3) provides
that any such payments which are due to the person at the time the security
to which it attaches is presumed abandoned, shall also be presumed
abandoned as of the same time.

4. Section 4 recites the current provisions of s. 737.306 as
referred to in the amendments in Section 1 of the bill.

5. Section 737.402(2)(e), F.S., provides that, unless otherwise
provided in the trust instrument, the trustee has the power, without the
necessity of court authorization, to acquire an undivided interest in a
trust asset in which the trustee holds an undivided interest in any trust
capacity. This means that a trustee may compile sums from several trusts
for which he is trustee and, rather than make many small investments for
each trust, may combine the sums and, as trustee, make one larger
investment.

6. Section 744.3411, F.S., relates to voluntary guardianships
wherein a person who is mentally competent voluntarily petitions the court
to appoint a guardian of his estate because of his physical infirmity or
age. Subsection (2), by imposing the same duties and responsibilities on
the guardian as where the ward is incompetent, reguires that the guardian
take possession of all of the ward's property and be responsible therefor.
(See s.744.377(3)).
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7. Section 7 recites the current provisions of s. 744.377 for
further understanding of the amendments in Section 6 of the bill.

8. Section 744,444 (10), F.S., provides that a guardian may, without
obtaining court approval, deposit or invest liquid assets of the estate,
including moneys received from the sale of other assets, in federally-
insured interest-bearing accounts, readily marketable secured loan
arrangements, or other prudent investments. Section 744.442(12), F.S.,
requires court approval to, among other things, sell any personal property
of the estate. Therefore, such prudent investments as are permitted to be
made without court approval in s. 744.444(10) cannot be redeemed or sold
without court approval.

B. Probable Effect of Proposed Changes:

1. Section 1 provides that trustees of land trusts would be
protected by the limitations of liability provided in s. 737.306, F.S.
That 1is, in a contract action, the trustee would not be personally liable
if he had revealed that he was acting in the capacity of trustee and he had
identified the trust. 1In tort, the trustee would not be personally liable
unless he was personally at fault or acting outside the scope of his
authority as trustee.

2. Section 2 would create s. 717.06(2), F.S., to provide that in
the case of bearer instruments, the seven year time period for abandonment
would not begin running until the date the principal becomes fully payable.
This amendment would operate to lengthen the time before which bearer bonds
would escheat to the state.

3. Section 3 constitutes a technical amendment.

5. Section 5 simply clarifies that trust assets in which a trustee
may invest as a "collective" trustee include money market funds, mutual

funds and common trust funds.

6. Section 6 amends s. 744.341 so that in a voluntary guardianship
the court has the authority to direct that less than all of the ward's
property be included in the guardianship estate upon a request in the
ward's petition. The duties and responsibilities of the guardian would
extend only to the property included in the guardianship estate.

8. Section 7 amends s. 744.444(10) to specifically provide that
money market mutual funds are prudent investments 1n which assets of the
guardianship estate may be invested without court approval. The amendment
further provides that investments allowed by subsection (10) may be
redeemed or sold, but only to pay the reasonable living expenses of the
ward.

IT, FISCAL IMPACT:

While no specific cost savings can be set forth, provisions in the
bill should operate to reduce the cost of performing trustee or
guardianship services and allow more beneficial investment of the corpus of
trusts or guardianship estates.
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Section 2 would operate to allow business associations to retain
funds longer than would have otherwise earlier escheated to the state,
thereby benefitting the business association at the expense of the state.
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Ms. Deborah R. Kaveney
Legislative Analyst
Judiciary Committee

House of Representatives
208 House Office Building
Tallahassee, Florida

Re: Legislation Creating a Durable Power of Attorney

Dear Debby:

I have enclosed a proposed draft of legislation creating a
Durable Power of Attorney. This legislation expands the scope and
usefulness of the power of attorney over the existing provisions
for the Durable Family Power of Attorney found in Section 709.08,
Florida Statutes (1981). As you know, the present statute limits
to close family members the persons who can qualify as attorneys
in fact, and further revokes said power on the incapacity of the
principal.

In developing the enclosed proposed draft, the legislative
trust committee for the FBA considered several versions. Of
these, North Carolina's Durable Power of Attorney Act and the
Uniform Durable Power of Attorney Act represent two distinct
approaches., The enclosed proposed draft has attempted to incor-
porate the good points of both these approaches.

Generally, the trust committee 1is suggesting a durable power
of attorney patterned more after the one created under the Uniform
Act. This eliminates the court supervised recording and record
keeping requirements which the North Carolina statute contains.

We do think 1t is a good 1dea to have a recording reguirement;
however, this can be more simply achieved by requiring that the
power of attorney specifically designates the county of recorda-
tion in the instrument 1tself. This eliminates any uncertainty on



Ms. Deborah R. Kaveney
August 22, 1983
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where the instrument is to be recorded. It is felt by those in
the industry that the recording requirement is better protection
for persons dealing with attorneys in fact than requiring the
affidavit, as provided in the Uniform Act. Further, the account-
1ng and record keeping requlrements are an important check on the
potential for abuse of the durable power of attorney; however, it
i1s felt by those in the industry that this can be done without the
active supervision of the courts.

Finally, the proposed draft follows the Uniform Act's provi-
sion for the continued validity of a durable power of attorney
during guardianship. It is felt that such a power can be a useful
supplement to guardianships. The attorney in fact would owe the
same fiduciary duties to the guardian as he would to the princi-
pal.

I have enclosed copies of both the Uniform Act and the North
Carolina statute for your information. If after reviewing the
enclosed materials, 1f you have any questions or would like to
discuss this further, please advise.

Thank you for your assistance.

Sincerely,

A0,
Geoffrey B. Sch

GBS/rd

Enclosures

cc: K. Lewis Carr
Allen F. Decker
John Ross
Tina Kotter
Rick Hurt



§ 47-115.1 CH 47 PROBATE AND REGISTRATION § 47-115.1

courts. This section shall apply to all such instruments heretofore or hereafter
executed. Registers of deecfs) shall be required to index all suchnstruments filed
for registration both in the name of the principal or principals executing the
powers of appointment and in the name of the attorney-in-fact executing the
instrument: Provided, that instruments heretofore registered and indexed only
in the name of the attorney-in-fact shall be vahd and in all respects binding upon
the principal or principals insofar as validity of registration is concerned. {1945,
c. 26)4, 1859, c. 210.)

§ 47-115.1. Appointment of attorney-in-fact which may be continued in
effect notwithstanding incapacity or mental incompetence of the principal
therein. — (a) Any person 1% years of age or more and mentally incompetent
may as principal execute a power of attorney pursuant to the provisions of this
section which shall continue in effect unni’ revoked as hereinafter provided,
notwithstanding any incapacity or mental incompetence of such principal which
occurs after the date of the execution and acknowledgment o? the power of
attorne

(b) TKe power of attorney shall be :n writing, signed by the principal under
seal, acknowledged by the principal before an officer authorized to take the
acknowledgment of deeds wgose authority 1s recognized under the law of North
Carolina 1n effect at the time of such acknowleggment, and delivered to the
attorney-in-fact.

(c) The power of attornmey shall contain a statement that it 1s executed
pursuant to the provisions of this section, or shall contain such other language
as shall clearly indicate the intention that the power of attorney shall continue
in effect notwithstanding the incapacity or incompetence of the principal

(d) No power of attorney executed pursuant to the provisions of this section
shall be vahd but from the time of registration thereof in the office of the
register of deeds of that county in this State designated in the power of attorney,
or if no place of registration 1s designated, in the office of the register of deeds
of the county in which the principal has his legal residence at the time of such
registration or, if the principal has no legal residence in this State at the time
of registration or the attorney-in-fact is uncertain as to the principal’s residence
m this State, in some county in the State in which the principal owns property
or the county in which one or more of the attorneys-in-fact reside. A power of
attorney executed pursuant to the provisions of this section shall be valid from
the time of registration thereof even though the time of such registration is
subsequent to the mental incapacity or incompetence of the principal Within 30
days after the registration of the power of attorney as above provided, the
attorney-in-fact shall file with the clerk of the superior court in the county of
such registration a copy of the power of attorney, but failure to file with the
clerk shall not affect validity of the instrument.

(e) Every power of attormey executed pursuant to the prowisions of this
section shall be revoked by:

(1) The death of the principal; or

(2) The appointment of a guardian or trustee of the property in this State
of the principal, and the registration of a certified copy of such
appointment in the office of the register of deeds where the power of
attorney has been registered; or

(3) Registration in the office of the register of deeds where the power of
attorney has been registered of an instrument of revocation executed
and acknowledged by the principal while he is not incapacitated or
mentally incompetent, or by the registration in such office of an
instrument of revocation executed by any person or corporation who
is given such power of revocation in the power of attorney, with proof
of service thereof in either case on the attorney-in-fact in the manner
prescribed for service of summons in civil actions.
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§ 47-115.1 CH 47 PROBATE AND REGISTRATION § 47-115.1

(f) Any person dealing in good faith with an attorney-in-fact acting under a
power of attorney executed and then in effect under this section shall be
protected to the full extent of the powers conferred upon such attorney-in-fact,
and no person so dealing with such attorney-in-fact shall be responsible for the
misapplication of any money or other property paid or transferred to such
attorney-in-fact

(g) Every attorney-in-fact acting under a power of attorney in effect under
this section shall keep full and accurate records of all transactions in which he
acts as agent of the principal and of all property of the principal in his hands
and the disposition thereoil.J

(h) If the power of attorney provides for rendering inventories and accouts,
such provisions shall govern. Otherwise, the attorney-in-fact shall file in the
office of the clerk of the supenor court of the county in which the power of
attorney 1s registered, inventories of the property of the principal in his hands
and annual and final accounts of the receipt and disposition of property of the
principal and of other transactions in behalif of the principal The power of the
clerk to enforce the filing and his duties in respect to audit and recording of such
accounts shall be the same as those 1n respect to the accounts of administrators,
but the fees and charges of the clerk shall be computed or fixed only with
relation to property of the grmcxpa] required to be shown in the accounts and
inventories e fees and charges of the clerk shall be paid by the
attorney-in-fact out of the principal’'s money or other property and allowed in
his accounts If the powers of an attorney-in-fact shall terminate for any reason
whatever, he, or his executors or administrators, shall have the right to have
agudxcial settlement of a final account by any procedure available to executors,
administrators or guardians.

(i) A power of attorney executed under this section may contain any
provisions, not unlawful, relating to the appomtment, resignation, removal and
substitution of an attorney-in-fact, and to the rights, powers, duties and
responsibilities of the attorney-in-fact

() If all attorneys-in-fact named n the instrument or substituted shall die, or
cease to exist, or shall become incapable of acting, and all methods for
substitution provided in the instrument have been exhausted, such power of
attorney shall cease to be effective. Any substitution by a person authorized to
make it shall be in writing signed and acknowledged by such person. Notice of

every other substitution shail be in writing signed and acknowledged by the
person substituted. No substitution or notice shall be effective until 1t has been
recorded in the office of the register of deeds of the county in which the power
of attorney has been recorded

(k) In the event that any power of attorney executed pursuant to the
provisions of this section does not contain the amount of commissions that the
attorney-in-fact 1s entitled to receive or the way such commissions are to be
determined, and the principal should thereafter become incompetent, the
commissions such attorney-in-fact shall receive shall be fixed in the discretion
of the clerk of superior court pursuant to the provisions of G.S 28-170, (1961,
c. 341, s. 1, 1967, ¢ 1087; 1971, ¢ 197; ¢ 1231, s 1.)

Editor's Note. — Section 28-170, referred to
n subsecuion (k) of this section, was repealed by
Session Laws 1973, ¢ 1329 See now § 28A-23-3

702
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H. Lee Moffitt, Speaker Steve Pajcic, Speaker pro tempore
Series __._'L Carton [L"/:/ Committee on Judiciary

Hamilton D. Upchurch Richard Hixson

Chairman Staff Director

John Thomas MEMORANDUM
onn

Vice Charrman

TO: Hamilton D. Upchurch
FROM: Debby Kaveney
RE: FLORIDA BANKERS ASSOCIATION PROPOSALS/PROBATE PROPOSALS

DATE: September 22, 1983

I am enclosing the Florida Bankers Association proposals with my
comments following each section. I have eliminated those portions
that you did not want to include. You indicated that there may

be other sections you would prefer to drop from the proposed
committee bill. Please let me know your thoughts on this at your
earliest convenience as we are i1ntending to take this up at our
October meeting.

I have also enclosed a letter from Bill Belcher regarding a change
in the Probate Code which he sees as necessary. You previously
indicated that you would consider this as a committee bill upon
receiving a brief explanation from Mr. Belcher. I have also sent
a copy of the letter to Representative Dudley who sits on the
Consumer, Probate & Family Law Subcommittee and practices
extensively in the probate area. Representative Dudley did not
seem particularly enthused with the idea when I mentioned it to
him prior to receiving the letter.

/ax ) fW AL /f\/‘

208 House Office Building, Tallahassee, Florida 3230F (904) -
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689.071 Land trusts transferring interests in real

estate; ownership vests in trustee.--

(5) In addition_to any ciher limitations on personal
[

liability ex1sting¥hnder undeglsLatute or otherwise, the
x =l

provisions of s. 737.30£3t;gardiug_;hg lamitation of personal

the trustee of a land

liability for trustees,Jshall apply to

—

trust created pursuant to this section.

This act 1s remedial 1in nature and shall be

(6} 5%

given a liberal interpretation Lo effectuate the intent and

purposes hereinabove expressed.
(7) 46+ This act shall not apply to any deed, mortgage,

or other instrument to which s. 689.07 applies.

The proposed amendment would grant to trustees
of land trusts the same limaitations of liabil-
1ty granted to trustees of "classical" testa-

mentary or inter vivos trusts.

At common law and prior tc 197 , trustees in
Florida were personally 1:able on contracts
entered into on behalf of the trust and for
torts committed in the admanistration of the
trust. As to personal liability of the trustee
as mere taitleholder, 1t appears that in Florida
the trustee was personally liable only to the
extent that the trust was able to indemnify him.
The rationale for perscnal rather than repre-
sentative liability stems from the fact that
the law courts did not recognize the trust
relationship and the trustee could not be sued
at law 1n his represent tive capacity.

Upon the passage of §737.306, the Legislature
provided for suits against the trustee in his
representative capacity and at the same time
limited the trustee's l.ability so that:

(1) the trustee is nolpersonally liable on contracts
{(except contracts for attorney's fees) properly
entered i1nto unless he fails to reveal his
representative capacity and identify the trust
estate 1n the contract; and

(2) the trustee is personally liable for
obligations arising from »wnership of or control
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of property or for torts committed in the
administration of the trust only 1if he 1is
personally at fault.

A land trust 1s essentially a dry or passave
trust which is excepted from the State of

Uses. The trust res consists of the tatle to
real properxty. Generally, the beneficiaries
hold a personal property ainterest which con-
sists of: exclusive control and management of
the property, exclusive right to use, possession
and enjoyment of the property, earnings from

the proeprty, and the exclusive right to

direct the trustee regarding title to the

property.

There seems to be little reason to justify
excluding trustees of land trusts from the
limitations on liability provided to other
trustees, keeping in mind that with regard
to contract, the trustee must disclose his
representative capacity and identify the
trust estate in order to avoid personal
liabilaty, and with respect to tort, the
trustee 1s liable 1f personally at fault.
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717.06 Undistributed dividends, distraibution of
business associations, stock or certificate of ownership.--

(1) Any davidend, profait distribution, interest,
payment on prancipal, or other sum held or owing by a business
association for or to a shareholder, certificate holder, member,
bondholder, or other security holder, or a participating patron
of a cooperative, who has not claimed 1t, or corresponded in
writing with the business association concerning 1t, withan 7
years after the date prescribed for payment or delivery, 1is
presumed abandoned if:

{(a} The records of the business association indiciate
that the last known address of the apparent owner is in this
state.

(b) No address of the apparent owner appears on the
records of the business association and:

1. The last known address of the apparent owner is in
this state; or

2. The business association 1s domiciled in this state
and has not previously paid the property to the state of the
last known address of the apparent owner.

{c) The last known address of the apparent owner, as
shown on the records of the holder, 1s in a state designated
by regulation adopted by the department as a state that does
not provide by law for the escheat or other disposition of such
property to the state, and the business association 1s
domiciled in this state.

{(d) The last known address of the apparent owner, as

shown on the records of the business association, 1s in a

foreign nation and the business association 1s domiciled in
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thais state.

(2) Notwithstanding the provisions of subsection (1)

hereof, 1n the case of an i1nstrument i1ssued in bearexr form,

any dividend, profit, distribution, interest, payment on

praincipal, or other sum held owing shall not be presumed
'3

abandoned until 7 year® from the date the principal of the

instrument becomes fully payable, by maturaity or otherwise.

(3)42+ when any dividend, profit, dastribution,
interest, payment on principal, or other sum under subsection
(1) is presumed abandoned, the intangible interest in the
business association, as evidenced by the stock records or
membership records of the association, pursuant to which the
sum 1n subsection {l1) became owing to the owner, shall be
presumed abandoned at the same time the sum 1is presumed
abandoned. With respect to such interest, the business
association shall be deemed the holder.

(4)43% Any dividend or stock split or exchange, or
any distribution held and owing to a person at the time the
stock or other securaty to which 1t attaches 1s presumed

abandoned, shall also be presumed abandoned, shall also be

presumed abandoned as of the same tame.

The proposed amendment would extend the time
before which dividends on bearer bonds (and
like instruments) would escheat to the state
from 7 years after the date prescribed for
payment to 7 years after the principal becones
fully payable. It 1s apparently not uncommon
to fail to clip the coupons on bearer bonds

to present for payment when due.




744.341 voluntary guardianship.--

(2) Notwithstanding the provaisions of s. 744.377(3),

the court may direct that the ward or a thard party

retain custody of specified i1tems of property.

(3) 2% Any guardian appointed under this section shall

have the same duties and responsibilaties as are provided by

law as to guardians of property generally, except that such

10

n

duties and responsibilities shall not extend to any assets

which by order of the court remain in the custody of the ward

or other party.

This section was proposed to relieve a guardian
from hais duties and responsibilities as to assets
which remain an the custody of the ward pursuant
to court order.

It 1s my understanding that the subject of guar-
dianship is one which is solely a creature of
statute. Section 744.377(3) provides that:"the
guardian shall take possessionof all the ward's
property...." Before we consider relieving
guardians from liability for such assets, 1t
would be wise to ensure that the court does have
the authority to make such an order. I have
therefore suggested such language 1n new sub-
section (2).

If the court has i1ndeed granted custody of some
assets to the ward or a thard party, 1t woulid seem
that such assets would never become a part of the
guardianship property and therefore the guardian
would have no duties or responsibilities therefor.
The suggested change should be doing no more than

25

26

27

30

3

clarifying the law.
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737.402 Powers of trustees conferred by this part.--

(1) From the time of creation of the trust untal final
distribution of the assets of the trust, a trustee has the
power to perform every act that a prudent trustee would perform
for the purposes of the trust, without court authorazation,
including, but not limited to, the powers specified 1in
subsection (2).

(2) Unless otherwise provided in the trust instrument,
a trustee has the powex:

{e) To acguire an undivided i1nterest ain a trust asset
in whaich the trustee holds an undivided interest in any trust

capacity, including but not limited to money market mutual

funds, mutual funds and common trust funds.
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744.444 Power of guardian without court approval.--
Without obtaining court approval, a guardian of the property
may:

(L0) Deposit or invest liquid assets of the estate,
including moneys received from the sale of other assets,
1n federally insured interest-bearing accounts, readily

marketable secured loan arrangements, monay market mutual

funds, or other prudent investments. The guardian may redeem

or sell such deposits or investments to pay the reasonable

living expenses of the ward as provided here.n.

This proposed change merely clarifies that
money market mutual funds are prudent invest-
ments which a guardian mayv make without praor
court approval, and clarifies that invest-
ments of the liguid assets of the estate may
be redeemed or sold to pay the reasonable
laving expenses of the ward as 1s implied 1in
subsection (8) of this sectaion.
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Louise TAYLOR, Jack C. Betz and
Roger Richmond, as Trustees and
as Individuals, Appellants,

\L

RICHMOND'S NEW APPROACH
ASSOCIATION, INC., a Flenda
Corperation, Appellee.

No. 77-76.

District Court of Appeal of Florida,
Second District

Nov. 4, 1977
Rehearing Denied Dec 8, 1977

Condominium association sued trustees
under Ilhnois land trust The Circuit
Court, Lee County, John H. Shearer, Jr, J,
rendered judgment against the trustees in
their individual capacity, and the trustees
appealed. The District Court of Appeal,
Grimes, Acting C J, held that (1) statute
governing personal habihity of a trustee to a
third party was intended to protect those
acting as trustces under the classical testa-
mentary or inter vinos tesl and is not apph-
cable to trustees holhng property under an
Illinois land trust and (2) absent any indica-
tion that the trustees contractually sought
to himit thewr habihty 1n their dealings the
trustees were personally hable when trust
assets were lost through mortgage foreclo-
sure

Affirmed

1. Trusts &=236, 250

Traditionally, trustees of all hinds have
been held to be personally hable to third
persons on obhigation mcurred on hehalf of
their trust unless therce is a specific agree-
ment agamnst personal hability, however,
trustees were ceuntitled to reimbursement
from the trust if the ohligation was proper-
ly imcurred in admimstration of the trust,
such common-law rulc with respect to per-
sonal liability has heen altered by statute
West’'s FSA § 757906

351 SOUTHERN REPORTER, 2d SERIES

2 Trusts =250

Statute governing personal halulity of
a trustee to third parties was intended to
protect those acting as trustees under the
classical testamentary or inter vivos trust in
which the extent of the trust property, au-
thority of the trustee and identity of the
beneficiaries are more likely to be known,
statute 15 not applicable to trustees holding
preperty under an Ilhnois land trust.
West's F.SA §§ 639071, 737306

3. Trusts =250

Absent an indicalion that_trustees un-
der llhnois land trust cuntractually sought
to lumt thewr hability in any of their deal-
mmgs, the trustees, who caused a second con-
domimum to be built on the property, were
personally liuble to the association for obh-
gations anising out of contract or by virtue
of assessments against unsold condominium
units, trustees were not entitled to protee-
tion of statule governing personal hability
of a trustee when the trust assets were
finally lost through morigapge foreclosure
West's FSA § 737306

Wayne C Hall, of Strode, Hercford &
Taylor, Sarasota, for appellants

J. Wayne Falbey, of Grace, Falbey &
Couse, P A, Fort Myers, for appellee

GRIMES, Acting Chief Judge

The question 1avolved v this appeal 1s
whether the provisions of Section 737 306,
Florida Statutes (1975), are apphcable to
trustees holding property under an Illinois
land trust

Builders of the South, Ine owned certain
real property upon which 1t bt a condo-
mmium. The property was then conveyed
to Louise Taylor, Jack C. Betz, and Roger
Richmond, as trustees. The deed recited
that the conveyance was made m conform-
ance with the provisious of Section 689 071,
Florida Statutes (1971), and that the inter-
esls of the Leneficaries shall be deemed
personal moperty The deed saxd nothing
abeut limilations on the liability of the trus-
tecs. Belz and Richmond were respectively
president and sceretary of Builders of the
South, Inc
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The trustecs caused a seecond condomini-
um Lo be built on the property. Ultimately,
eontrol of the condemimum association
passed from the developers into the hands
of the umt owners, and the trust hecame
liable Lo the association for certain obliga-
tions, some of which arose out of contract
and some of which occurred by vurtue of
assessments against unsold condominium
units  The assets of the trust wwere {inally
lost through a mortgage foreclosure The
association later obtained a judgment
against the trustees in their indiv.dual ca-
pacity. The trustees have appealed this
judgment.

The so-called Illinois land trust contem-
plates that title to real property be taken in
the name of a (rustee under a tecorded
decd of trust while a second unrecorded
agreement between the frustee and the
beneficiaries declares the trustee to be vest-
ed with full legal and equitable title subject
to certain specified rights of the beneficiar-
1cs which are declared to be personal prop-
erty of the beneficarics. See Florida Real
Property Practice II, § 11 32 (Fla Bar Con-
tinuing Legal Edue Practice Manual, 1975)
Prior to 1963 it was believed that an Illinois
land trust might fall in Florida because of
the statule of uses. Sece McGriff v. McGill,
62 So.2d 28 (Fla.1952), FEivins v Seestedt,
141 Fla. 266, 193 So. 54 (1940)

In 1963 our legislature insured the vahdi-
ty of the Illinois land trust by the enact-
ment of Chapter 63468, Laws of Florida,
which has now become Section 689 071,
Florida Statutes (1976) The preamble to
Chapter 63—468 recites that the lllinois land

trust _was a method bv which developers

ad successfully attracted the investment
of new capifal and S deemed desirable

to_encourage the growth of Tlorida land

dev\elopment by Tanctioning the use of this

method of doing business__ The statute per
mits the trustee to convey freely without
the joinder of spouses or_beneficiaries_and
allows third persons to_deal.with the trusice
without having to inquire into us authornty
Grammer v Roman, 174 So 2d 443 (Fla'2d
DCA 1965).

[1-3] Tradilionally, trustees of all kinds
have been held ta he personally hable Lo
third persons on obhigations mcurred on be-
half of their trust unless there 1s a speaific
agreement against personal hability  ITT A
Scolt, The Law of Trusts, § 262 (3rd cd
1967) Of course, the trustees arc entitled
to reimbursement {rom the trust if the obh-,
gation was properly incurred in the admin-
istration of the trust  Scott, supra  How-
ever, the common law rule with respect to
personal babihity of trustees was changed in
Fiorida in 1975 by the passage of Section
737306, Florida Statutes (1975), which
reads as follows

“T37 306 Personal liability of trustee
to third parties —

(1} Unless otherwise provided m the
contract, 4 trustee 15 not personally liable
on contracts, except contracts for attor-
neys' fees, properly entered mto in his
fiduciary capacity in the course of admin-
istration of Lthe Lrust estate unless he fails
to reveal his representative capacily and
identify the trust estate in the contiact.

(2) A trustee 1s personally hable for
obligations ansing from ownership or
control of property of the trust estate or
for torts commtted in the course of ad-
munistration of the trust estate only 1f he
1s personally at fault

(3) Claims based on contracts, exwept
contracts for altorneys' fees, entered into
by a trustee in his fiduciary capacily, on
obhigations arising from ownership or
control of the trust estate, or on torts
commutted in the course of trust adminis-
tration may be asserted agamst the trust
estate by proceeding against Lhe trustee
i his fiduciary capacity, whether or not
the trustee is personally liable.”

The trustees in this case contend that they
are protected from personal hability under
this statute We cannot agree

Section 737 306, Florida Statutes (1975),
was enacted as part of the new Probate
Code This section was taken from Section
7-306 of the Unmiform Probate Code, though
shghtly amended in particulars which are
not relevant to our discussion The com-
ment which accompanies Section 7-306 in
the Uniform Probate Code states
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“The purpose of this section is to make
the liability of the trust and trustee the
same as that of the decedent’s estate and
personal representative.” 8 U.L A Es-
tate, Probate and Related Laws at 587
(1972)

Thus, in the passage of Section 737 306,
we believe_the legislature intended_to_pro-
tect those acting.as trustees under the clas-
sical testamentary or inter._vivos trust_in
which the_extent of the_trust. property, the
authority of the trustee, and the identity of
the beneficiaries are, more_likely to__be
known In the absence of a more specilic
pronouncement, we do not believe the legis-
lature intended to extend this protection to
Florida land developers operating under an
[Minois land trust  To hold otherwise would
give the developers Limited hability sub-
stantially equivalent. to that of a corpora-
tion_without the necessity of formal incor-
poration ) o T

in addition to the distinctive purpose for
which an Ilinois land trust 1s normally es-
tablished, there are some conceptual differ-
ences between this kind of trust and the
typical testamentary or inter vivos trust
In the case of an ordinary trust, if the trust
property is real property the interest of the
beneficiaries is nsually considered to be real
property Restatement (Second) of Trusts
§ 130 (1959) Under Section 683071, the
interest of the beneficiaries in an Ilhinuis
land trust 15 considercd personal property if
so specified  Moreover, this statute pre-
scribes that the trustce 1s vested with full
rights of ownership aver the real property
Jf the_trustee_of an_Ilimos land_trust can
deal with the trust property asaf it were his
own, we believe it logical that he be subject
to personal hability for obligations which he

has 1ncurred to third persons in his adminis-

tration_of the trust

There was no indication that the trustees
contractually sought to Limit their Liabihty
in any of their dealings which resulted in
the obligations 1mposed upon them n this
case  With respect Lo the assessmaonts, See-
tion 711 13(1), Flonda Statutes (1975), spe cs-
fies thal a uml owner, regardless of how
utle s acquiced, shall he Bable for all as-
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sessments coming due while he is owner of
the unit  Therefore, since the trustees
were not afforded protection under Section
737 306, Florida Statutes (1975), the court
properly held them to be personally liable

AFFIRMED

OTT and RYDER, JJ, concur.
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William Dwain WOODARD, Appellant,
v.
The STATE of Florida, Appellee.
Nos 76-600, 77-820.

District Court of Appeal of Florda,
Third District.

Nov 8, 1977.
Rehearing Denied Dec. 7, 1977.

In single proceeding, the Circuit Court,
Dade County, Gene Williams, J., revoked
defendant’s probation and imposed sen-
tence On consohdated appeals, the District
Court of Appedl, Nathan, J, held that tnal
court’s failure to advise defendant of his
nght to counsel and his resulting lack of
counsel at proceeding 1n which defendant’s
probation was revoked and sentence was
mmposed constituted violations of defend-
ant’s constitutional nights sufficient to 1e-
quire reversal of sentence, even though pro-
hation 1evocation under circumstances need
not be set aside i that discussion at hear-
ing showed that tms was not situation
which prescenee of counsel could have allevi-
ated consequences of defendant's own acts

Affirmed an port, reversed in part, and
remanded
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By Committee on Judiciary

A bill to be entitled
An act relating to fiduciaries; amending s.
689.071, F.S., providing for the liability of
trustees with respect to certain land trusts;
amending s. 737.402, F.S., authorizing certain
trustees to tnvest 1n money market mutual
funds, mutuval funds, and common trust funds;
amending s. 744,341, F.S., authorizing the
court to direct that the guardian take
possession of less than all of the ward's
property 1n a guardianship case; amending s.
744.444, F.S,, authorizing the guardian of a
ward to i1nvest certain funds 1n money market

mutual funds; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (5) and (6) of section 689.071,
Florida Statutes, are renumbered as subsections (6} and (7),
respectively, and a new subsection (5) 1s added to said
section to read:

689.071 Land trusts transferring interests 1in real
estate; ownership vests 1n trustee.--

{5) In addition to any other limitations on personal

liabilsty existing pursuant to statute or otherwise, the
provisaons of s. 737.306 shall apply to the trustee of a land

trust created pursuant to this section. ,
Section 2. Section 737.306, Florida Statutes, reads:

737,306 Personal liability of JLustee to third

parties.--
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186-391B-1-4

{1) Unless otherwv:ise provided 1in the contract, a
trustee 1s not personally l:iable on contracts, except
contracts for attorneys' fees, properly entered into in his
fiduciary capacity 1in the course of administration of the
trust estate unless he fails to reveal his representative
capacity and i1dentify the trust estate 1n the contract.

(2) A trustee 1s personally liable for obligat:ons
arising from ownership or control of property of the trust
estate or for torts committed i1n the course of administration
of the trust estate only if he 1s personally at fault.

{(3) Claims based on contracts, except contracts for
attorneys’' fees, entered into by a trustee in his fiduciary
capacity, on obligations arising from ownership or control of
the trust estate, or on torts committed i1n the course of trust
administration may be asserted against the trust estate by
proceeding against the trustee i1n his fiduciary capacity,
whether or not the trustee 1s personally liable,

(4) 1Issues of liability between the trust estate and
the trustee individually may be determined in a proceeding for
accounting, surcharge, or i1ndemnification, or 1n any other
appropriate praceeding.

Section 3. Paragraph {e) of subsection {2) of section
737.402, Florida Statutes, 1s amended to read:

737.402 Powers of trustees conferred by this part.--

(2) Unless otherwise provided 1in the trust instrument,
a trustee has the power:

(e} To acquire an undivided interest in a trust asset
in which the trustee holds an undivided interest in any trust

capacity, :ncluding, but not limited to, money market mutual

funds, mutval funds, and common trust funds.

2
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Section 4. Present subsection (2) of section 744.341,
Florida Statutes, 1is renumbered as subsection (3) and amended,
and a new subsection (2) 1s added to said section, to read:

744,341 Voluntary guardianship.--

(2) If reguested i1n the petition for appointment of a

quardian brought under this section, the court may direct the

quardian to take possession of less than all of the ward's

oroperty and of the rents, i1ncome, 1ssues, and profits from

1t. In such case, the court shall specify 1n i1ts order the

property to be included i1n the gquardianship estate, and the

duties and responsibilities of the guardian appointed under

this section shall extend only to such property.

(3)¢2+ Except as provided in subsection (2), any

guardian appointed under this section shall have the same

duties and responsibilities as are provided by law as to
guardians of property generally.

Section 5. Subsection (10) of section 744.444, Florida
Statutes, 1s amended to read:

744.444 Power of guardian without court approval.--
Without obtaining court approval, a guardian cof the property
may:

(10) Deposit or invest liquid assets of the estate,
tncluding monevs received from the sale of other assets, In
federally insured i1nterest-bearing accounts, readily

marketable secured loan arrangements, monev market mutual

funds, or other pruden: investments. The guardian may redeem

or sell such deposits or investments to pay the reasonable

living expenses of the wvard as provided herein.

Section 6. This act shall take effect upon decoming a

law,

3
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HOUSE SUMMARY

Provides that the provisions of law governing the general
personal liability of trustees to third parties shall
apply with respect to the trustee of a land trust
conferring interest in real estate.

Authorizes trustees to invest 1n money market mutual
funds, mutual funds, and common trust funds.

Provides that the court, i1n a guardianship proceeding,
may direct that the guardian take possession of less than
all of the ward's property.

Authorizes guard:ans to invest 1n money market mutual
funds without court approval.

4
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