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A bill to be entitled 

An act relating to f1duc1ar1es; amending s. 

689.071, E.S., providing for the liability of 

trustees with respect to certain land trusts; 

amending s. 737 402, E.S., authorizing certain 

trustees to invest in money market mutual 

funds, mutual funds, and common trust funds; 

amending s. 744.341, F.S , authorizing the 

court to direct that the guardian take 

possession of less than all of the ward's 

property in a guardianship case; amending s. 

744.444, F.S., authorizing the guardian of a 

ward to invest certain funds in money market 

mutual funds; providing an effective date 

Be It Enacted by the Legislature of the State of Florida. 

Section 1. Subsections (5) and (6) of section 689 071, 

Florida Statutes, are renumbered as subsections (6) and (7), 

respectively, and a new subsection (5) is added to said 

section to read: 

689.071 Land trusts transferring interests in real 

estate; ownership vests in trustee.--

( 5 ) In addition to any other limitations on oersonal 

liability existing oursuant to statute or otherwise, the 

provisions of s. 737.306 shall apply to the trustee of a land 

trust created pursuant to this section. 

Section 2. Section 737.306, Florida Statutes, reads: 

737.306 Personal liability of trustee to third 

parties. --

l 
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(1) Unless otherwise provided 1n the contract, a

trustee is not personally liable on contracts, except 

contracts for attorneys' fees, properly entered into 1n his 

f1duc1ary capacity in the course of administration of the 

trust estate unless he fails to reveal his representative 

capacity and identify the trust estate in the contract. 

(2) A trustee 1s personally liable for obl1gat1ons

arising from ownership or control of property of the trust 

estate or for torts committed in the course of adm1n1strat1on 

of the trust estate only 1£ he 1s personally at fault. 

(3) Claims based on contracts, except contracts for

attorneys' fees, entered into by a trustee in his f1duc1ary 

capacity, on obl1gat1ons ar1si:1g from ownership or control of 

the trust estate, or on torts co��it�ed in the course of trust 

administration may be asserted against the trust estate by 

proceeding against the trustee in his fiduciary capacity, 

whether or not the trustee is personally liable. 

(4) Issues of liability between the trust estate and

the trustee individually may be determined in a proceeding for 

accounting, surcharge, or indemn1f1cat1on, or in any other 

appropriate proceeding. 

Section 3. Paragraph (e) of subsection (2) of section 

737 402, Florida Statutes, is amended to read: 

737.402 Powers of trustees conferred by this part.-­

(2) Unless otherwise provided in the trus� instrumerrt,

a trustee has the power: 

(e) To acquire an undivided :nterest in a trust asset

1n which the trustee holds an undivided interest in any trust 

capacity, including, but not limited to, money market mutual 

funds, mutual funds, and co��on trust funds. 

2 
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Section 4. Present subsection (2) of section 74� 341, 

Florida Statutes, 1s renumbered as subsection (3) and amended, 

and a new subsection (2) 1s added to said section, to read: 

744.341 Voluntary guardianship.--

( 2) If requested in the petition for appointment of a

guardian b�ought under this section, the court may direct the 

guardian to take possession of less than all of the ward r s 

property and of the rents, 1ncone, issues, and prcf1ts from 

it. In such case, the court shall specify 1n its order the 

property to be included in the guard1ansh1p estate, and the 

duties and resPons1b1l1t1es of the guardian appointed under 

this section shall extend only to such property 

illf�+ Except as provided in subsection (2), any 

guardian appointed under this section shall have the same 

duties and respons1b1l1t1es as are provided by law as to 

guardians of property generally 

Section 5. Subsection (10) of section 744 444, Florida 

Statutes, 1s amended to read· 

744.444 Power of guardian without court approval.-­

Without obtaining court approval, a guardian of the property 

may: 

(10) Deposit or invest liquid assets of the estate,

including moneys received from the sale of othey assets, in 

federally insured interest-bearing accounts, readily 

marketable secured loan arrangements, monev market mutual 

funds, or other prudent investments. The guardian �ay redeem 

or sell such deposits or investments to oay the reasonable 

living expenses of the ward as provided herein. 

law. 

Section 6. This act shall take effect upon becoming a 

3 
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HOUSE SUMMARY 

Provides that the prov1�1ons of law governing t...�e general 
personal liability �f trustees to third parties shall 
apply wit:h respect to the trus�ee cf a land trust 
conferring interest in real estate. 

Authorizes trustees to invest 1n money market ml.:.tual 
funds, mut�al funds, and common trust funde. 

Provides that the court, 1n a guardianship proceeding, 
may direct t..�at the guardian take possession of less than 
all of the ward 1 s property. 

Authorizes guardians to invest in money roarket mutual 
funds wi::hout court approval. 
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I. SUMMARY:

A. Present Situation:

Senator Hair 

In Taylor v. Richmond's New Approach Assoc1at1on, Inc., 351 So.
2d 1094 (Fla. 2nd DCA 1977) the court held that the l1�1ts on
the personal l1ab1l1ty of trustees contained 1n s. 737.306,
F.S., apply only to trustees of classical testamentary or inter
vivas trusts and not to land trust trustees. Section 737.306
provides that a trustee 1s not personally liable 1n contract 1f
he reveals his representative capacity and ident1f1es the
trust. In tort, the trustee is not personally liable unless he
is personally at fault or is acting outside the scop� of his
authority.

Section 737.402 provides that a trustee shall have the power to 
perform every act that a prudent trustee �o�ld perform for the 
purposes of the trust, without court author1zat1on, ard 
identifies certain powers. Subsect101 (2)(e) provides that, 
unless otherwise provided in the trust instrument, a trustee 
has the power to acquire an und1v1ded interest in a trust asset 
1n which the trustee holds an und1v1ded interest in any trust 
capacity. This permits a trustee to compile sums from several 
trusts for which he is trustee and, rather than make many small 
investments for each trust, may combine the sums and, as 
trustee, make one larger investment. 

Section 744.341 relating to voluntary guard1ansh1p provides 
that a person who 1s mentally competent but incapable of the 
care, custody and management of his es�ate by reason of age or 
physical infirmity may voluntarily pet1t1on the court to 
appoint a guardian of his estate. Subsection (2) imposes the 
same duties and responsibilities on the guardian appoi�ted 
under this section as are imposed on a guardian of property 
where the ward is incompetent. Thus, purs�ant to s. 744.377, 
the guardian is required to take possession of all of the 
ward's property and be responsible therefor. 

Section 744.444(10) provides that a guardian may, withou: 
obtaining COl1rt approval, deposit or invest l1qu1d assets of 
the estate, including moneys received from the sale of other 
assets, in federally insured interest-bearing accounts, readily 
marketable secured loan arrangements, or other prudent 
investments. Section 744.441(12) requires court approval 
before a guardian may, among other things, sell any personal 
property of the estate. The prudent investments whtch may be 
made pursuant to s. 744.444{10) without court approv0l cannot 
be redeemed or sold without court approval. 
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B. Effect of Proposed Changes:

The bill would provide trustees of land trusts with the
l1m1tat1ons on liability of s. 737.306. In a contract action,
the trustee would not be personally liable 1f he had revealed
that he was acting 1n the capacity of trustee and he had
ident1f1ed the trus:. In tort, the trustee would not be
personally liable unless ½e was personally at fault or act1,g
outside the scope of his aut�or1ty as trustee.

The bill amends s. 737.40212)(e) which clar1f1es the power of
the trustee to acquire an und1v1ded interest 1n a trust asset
in which the trustee holds an und1v1ded interest 1n any trust
capacity to include but not be l1m1ted to money market mutual
funds, mutual funds, and comrr,on trust funds.

Section 4 of the bill amends s. 744.341 to provide that in a
voluntary guardianship the court may direct the guardian to
take possession of less than all of the ward's property. The
duties and responsibilities of the guardian would extend only
to such property.

Section 744.444(10) is amended to provide that money market
mutual funds are to be considered prudent investments 1n which
assets of the guardianship estate may be invested without court
approval. This subsec�ion is further amended to provide that
investments allowed therein may be redeemed or sold, but only
to pay the reasonable living expenses of the ward.

II. ECONOMIC IMPACT AND Xll,CAL NOTE:

A. Public:

Ii is possible that the bill will reduce the cost of performing
trustee or guardianship services and therefore permit more
beneficial investment of the corpus of trusts or guardianship
estates.

B. Government:

None.

I I I • COMMENTS: 

House Bill 1144 which is identical to this bill was introduced by 
the House Judiciary Corrunittee and has been placed on the House 
Special Order Calendar. 

IV. 1;}1El{DM_ENTS:

None.
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Be It Enacted by the Legislature of the State of Florida: 

Section 1. Subsection (5) of section 689.071, Florida 

Statutes, is created and subsections (5) and (6) are 

renumbered as subsections (6) and (7), to read: 

689.071 Land trusts transferring interests 1n real 

estate; ownership vests in trustee.--

(5) In addition to any other limitations on personal

l1ab1lity ex1st1ng pursuant to statute or otherwise, the 

provisions of s. 737.306, shall apply to the trustee of a land 

trust created pursuant to this section. 

fil�5t This act 1s remedial in nature and shall be 

given a liberal interpretation to effectuate the intent and 

purposes hereinabove expressed. 

Jll16t This act shall not apply to any deed, mortgage, 

or other instrument to which s. 689.07 applies. 

Section 2. Subsection (2) of section 717.06, Florida 

Statutes, is created and subsections {2) and (3) of said 

section are renumbered as subsections (3) and (4) to read: 

717.06 Undistributed dividends, distribution of 

business associations, stock or certificate of ownership.--

(1) Any dividend, profit, distribution, interest,

payment on principal, or other sum held or owing by a business 

association for or to a shareholder, certificate holder, 

member, bondholder, or other security holder, or a 

participating patron of a cooperative, who has not claimed it, 

or corresponded in writing with the business association 

1 
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concerning it, within 7 years after the date prescribed for 

payment or delivery, is presumed abandoned if: 

(a) The records of the business assoc1at1on indicate

that the last known address of the apparent owner is in this 

state. 

(bl No address of the apparent owner appears on the 

records of the business association and: 

1. The last known address of the apparent owner 1s in

this state; or 

2. The business assoc1at1on 1s domiciled in this state

and has not previously paid the property to the state of the 

last known address of the apparent owner. 

(c) The last known address of the apparent owner, as

shown on the records of the holder, is 1n a state designated 

by regulation adopted by the department as a state that does 

not provide by law for the escheat or other disposition of 

such property to the state, and the business association is 

domiciled in this state. 

(d) The last known address of the apparent owner, as

shown on the records of the business association, is in a 

foreign nation and the business association is domiciled 1n 

this state. 

(2) Notwithstanding the provisions of subsection (1)

hereof, in the case of an instrument issued in bearer form, 

any dividend, profit, distribution, interest, payment on 

principal, or other sum held owing shall not be presumed 

abandoned until 7 years after the date the principal of the 

instrument becomes fully payable, by maturity or otherwise. 

fil1�t When any dividend, profit, distribution, 

interest, payment on principal, or other sum under subsection 

{l) is presumed abandoned, the intangible interest 1n the 

2 
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business association, as evidenced by the stock records or 

membership records of the assoc1at1on, pursuant to which the 

sum in subsection (1) became owing to the owner, shall be 

presumed abandoned at the same time the sum is presumed 

abandoned. With respect to such interest, the business 

association shall be deemed the holder. 

J.il13t Any dividend or stock split or exchange, or any 

distribution held and owing to a person at the time the stock 

or other security to which it attaches is presumed abandoned, 

shall also be presumed abandoned as of the same time. 

Section 3. Paragraph (e) of subsection (2) of section 

737.402, Florida Statutes, 1s amended to read: 

737.402 Powers of trustees conferred by this part.-­

(1) From the time of creation of the trust until final

distribution of the assets of the trust, a trustee has the 

power to perform every act that a prudent trustee would 

perform for the purposes of the trust, without court 

authorization, including, but not limited to, the powers 

specified in subsection (2). 

(2) Unless otherwise provided in the trust instrument,

a trustee has the power: 

(e) To acquire an undivided interest in a trust asset

in which the trustee holds an undivided interest in any trust 

capacity, including but not limited to money market mutual 

funds, mutual funds and common trust funds. 

Section 4. Subsection (2) of section 744.341, Florida 

Statutes, is created and subsection (2) is renumbered as 

subsection (3) of said section, and is amended to read: 

744.341 Voluntary guardianship.--

(1) Without adJudication of incompetency, the court

shall appoint a guardian of the estate of a resident or 

3 
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nonresident person who, though mentally competent, 1s 

incapable of the care, custody, and management of his estate 

by reason of age or physical infirmity and who has voluntarily 

petitioned for the appointment. The petition shall be 

accompanied by a certificate of a licensed physician that he 

has examined the petitioner and that the petitioner is 

competent to understand the nature of the guardianship and his 

delegation of authority. Notice of hearing on any petition 

for appointment and for authority to act shall not be 

required, except that notice shall be given to the ward and to 

any person to whom the ward requests that notice be given. 

Such request may be made in the petition for appointment of 

guardian or in a subsequent written request for notice signed 

by the ward. 

(2) Notwithstanding the provisions of s. 744.377(3),

the court may direct that the ward or a third party retain 

custody of specified items of property. 

ill��+ Any guardian appointed under this section shall 

have the same duties and responsibilities as are provided by 

law as to guardians of property generally, except that such 

duties and responsibilities shall not extend to any assets 

which by order of the court remain in the custody of the ward 

or other party .. 

Section 5. Subsection 10 of section 744.444, Florida 

Statutes,is amended to read: 

744.444 Power of guardian without court approval.-­

Without obtaining court approval, a guardian of the property 

may: 

(10) Deposit or invest liquid assets of the estate,

including moneys received from the sale of other assets, in 

federally insured interest-bearing accounts, readily 

4 
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marketable secured loan arrangements, money market mutual 

funds, or other prudent investments. The guardian may redeem 

or sell such deposits or investments to pay the reasonable 

living expenses of the ward as provided herein. the ward, but 

the guardian 1s liable for any act of the nominee in 

connection with the security so held. 

Section 6. This act shall take effect upon becoming a 

law. 

5 
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186-3913-1-4
Proposed Committee Bill 8 
(Second draft) 

; 0111 to �e e�::�led 

An act relat:�g to f1duc1ar1es; amend1�g s. 

689.071, F,S., prov1J1�g for the �1ab1l1tf 0f 

trustees �1th respect to 2erta1n lard tr�sts; 

amending s. 737 402, F.S., author1z1ng certa1� 

trustees tc 1�vest .n money mar�e: �otLal 

fur.ds, -nutusl :"unC.s, a.rd CJ 71."'10r1 tn .. st funds; 

amending s. 744.341, ?.S. , autncr1z�rg t�e 

court to direct tha� t�e guard1ar take 

possession of less �nan all of the ward's 

property 1n a guard1ansn1p case; amending s. 

744.444, F.S., author1z1ng the guardian of a 

�ard :o :r�es: certain funds 10 �one� �ar�et 

mut.ual fun�; prov::.d1ng an effect.1:e da:.e, 

I.)"-
,, ,' 

Be It Enacted by the Lec_{:$?f.ture of the State of Florida: 

'0 

Sec:.ion 1. 

Florida Statutes, 

"r ,!'-.. 
,.,, 

Suosect1ons lS).t�nd l6) ::;,f section 689,071, 

),, a::-e re'1u;nbered as subs�:::t ions ( 6 J and \ 7 I,. ' -

respectively, afld a -:ew suosec:.::.on ( S) :s added :'.) sa.j 

section to read: 

689.071 Land trusts tr3nsferring 1nt.erests 1n real 

estate; ownership vests 1n trustee.--

151 In addi t_1on tQ anY......9ther_J 1m1 tat_1ons on personal 

liab1l1ty eA1st:na 8ursuan: :o sta:ute or ot�erw1se, t�e 

12_rov1s::.ons of s. 737.3 1)6 Sr'.a:.1 clDDly___t:J t"e_ "::c_i....stee of a l_ar-,C 

trust :::rf!:a':.ed _ou__;:_s..1an:. to this sect1cn. 

Section 2. Sec:.ion 737.306. Florida Statutes, reads: 

737.306 Pe�sona: lL�D1l1ty of trustee to tl1.ra 

pnrt1es.--
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( 1) Unless 0:herif1Se pr�v1ded _n the contrac�. a

trustee 1s no� perso�a!:y _1aole �n ccntra::s, eYcept 

contracts for attorreys' fees, prcperly en:ered int� 1n h1s 

f1duc1ary capacity _n the course of adn1�:strac1on ,Jf the 

trust estate unless 1e ;:"cJ1::.s :o re.r':'::d ":_s repc':'serita1:1·,e 

capacity and 1dent1fy tne trus: es:c-e �n t�e contrac:. 

(2) A trustee 1s perso�ally �:aole for �bl1gat1o�s

ar1s1ng from ownership or control of property of the :rJst 

estate or for :arts ccnr.11t:ed 17 the course of aa�1n1strat:::.n 

of the trus: es:ace only :� �e 1s personally at fa�l:. 

I 3 I Claims based on contracts, except contracts :or 

attorneys' fees, entered 1nto by a trustee 1n n1s f1duc1ary 

capacity, en cbl1gat:oris ar:s1ng from ow�ersh1p or caner::,! ::,� 

ti"':e trust estate, ::.r en torts :onrn1t':.ed :7 :�e cou:--se ::,f trust 

adm1n1strat1on may oe asser:ed against :re :rust �state by 

proceeding against the trustee in his f1duc1a�y capac1�y. 

whether or no: the trustee 1s person�1ly l1anle. 

1-l) �SSLleS of l1ab1l1:y =e:�ee� :�e :r�st estate Jn� 

the trustee 1nd1v1dually may ne ie�erm1ned in a proceeding for 

accounting, surcharge, or 1ndemn1:1cat1on, or 1n uny other 

appropriate proceed1rg. 

Sect1O'1 3. ?aragrap- 'e) □� sLcsect:�� :f sectio" 

737.�02, Florida Stc:��e5, .s amenJea to read:

737.�02 Powers oi trustees conferred by tnis part --

I 2 l Unless otben11se provided in the tr·.Jst instrement, 

a trcstee nas t�e po�er 

( e) To acquire an u�d1v1deo �nterest 1n a trcst asset

1n which the trustee ao1ds an und1v1ded interest in any trust 

capacity includ1nq, j,Jt �ot l1mited t�, �oney rnar�et �utual 

fJnds, mutual funds, ci'1:: ccrn::!}_Qn tr·Jst :..:-ids. 
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Section 4. Present subsection (2J of sect:on 744.341, 

Florida Statutes, 1s renumbered as subsection (3) and amended, 

and a new subsection (2) 1s added to said section, :o read: 

744.341 Voluntary guard1ansh1p.--

Lll If requested 1n �he oet1t1on :or aoco1ntment 0J a 

guardian brouaht under this section, the court mav d1rect____J:he 

g_ua@ia__!l_to _take p_Q_ssess1.Q!', :::i_f l�ss :t:_han all of the_ ,,rar_:_d' s 

prooertv and of the :-en-i:s, 1.ncome, ::.ssL.es, �nd_Qrof::.ts fro"TI 

1 t. In -�ucn case t.he_court snall s�ec1l_y �, 1ts order the 

prooerty_to be .LncL.ded 1:--:. the =1uard1ansh10 _es::c;.te,_ an_Q_ the 

Q_µt1es and resoons1b1l1t1es of the______Q._1dard1ar,_ a_12.001nted under 

this sec_t1on_ s�:lsx':.end_oni_y tQ_ su½_h o_r_o::�tv. 

(3)fi+ Exceot �s orov:ded 1n suosection (2) any

guardian appointed under this section shall ha�e �he sa�e 

duties and responsib1l1t1es as are provided by law as to 

guardians of proper�y generally. 

l. -13

1. -!4

1. -15

l.cl:6

l. 4- 7

1. -18

l. '±9

l. 50

l. Sl

l. S 3

l.S5 

l. 56 

Section 5. Sunsect1on {l0J of section 74.J:.4'±4, ?lor1da ! 1.57 

Stacutes, 1s amended to read: 

744.444 Power of guardian without court approval.-­

W1thout obta1n1ng courc approval, a g�ard1an of tne property 

may: 

ll0J Deposit or invest l1qu1d assets of t�e estate, 

1nclud1ng moneys receJ."eo. :"ram t:--e scue of other assets, 1-n 

federally insured 1nterest-bear1ng accounts, readily 

marketable secured l�an arran gemencs, �oney �ar�et �utual 

funds, or other prude11t investments. The au-9rd_1_a1___1tay_t·ed_i:ern 

or sell such_ de_g_os::. ts �r investments to oay _the re2s011able 

l1v1nq exoenses of '::'1L'Hard�rov1ded _herein. 

Section 6. This act snall take e�:ect upcn b�com1ng 3 

la·,1. 
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************************************�**** 

:..:rouSE SU'1..M.P.RY 

Provides tr.at the prov1s1ons of law governing the general 
personal l1ab1l1ty of cruscees to third parties shall 
apply w1tn respec: �o the trustee of a land trust 
conferr1rg L'1teres: -� real �stJte. 

Authorizes tr�stees to invest 1n money mar�et mutual 
funds, mutua!.. :°:u'1ds, and comrnon trust funds. 

Provides :�at the coJrt, :n a �ua�d1ansn1p proceeding, 
may direct t�at the guardian ta�e possession of less than 
all of the ward's property. 

Authorizes guardians :o 1�vest 1n money �ar�et mutual 
funds �1thout cour: approvaL. 
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Proposed Committee Bill 8 

A bill to be entitled 

An act relating to f1duc1ar1es; amending s. 

689.071, F.S., providing for the l1ab1l1ty of 

trustees with respect to certain land trusts; 

amending s. 717.06, F.S., prov1d1ng for the 

time period for the abandonment of certain 

interests held by a business association with 

respect to certain persons who participate 1n 

the business association; amending s. 717.15, 

F.S., correcting a cross-reference; amending s.

737.402, F.S.
;.<)

a�thor1z1ng certain trustees to

invest 1n moneftt�5ket mutual funds, mutual 

funds, and common<�;Ust funds; amending s. 
,_ . ' 

"/ ·/ .. 744.341, F.S., authorlting the court to direct 
r<v ... , I/-. 

that the guardian take poS�ession of less than 

all of the ward I s property ir't�,,.a,�guardiansh1p
,, 

case; amending s. 744.444, F.S., 1 
... authoriz1ng 

the guardian of a ward to invest certain funds 

in money market mutual funds; prov1d1ng an 

effective date. 

22, Be It Enacted by the Legislature of the State of Florida· 

23 I 

l:btc 

1.3/1 

1. 3/2

1. 3 /3

1. 3/4

1. 3/5

1. 3/6

11. 3/7

1. 3/8

1. 3/9 

1.3/10 

1. 3/11

l:enc 

24 I Section 1. Subsections (5) and (6) of section 689.071, 1.15 

251 Florida Statutes, are renumbered as subsections (6) and (7), 

261 respectively, and a new subsection (5) is ad ded to said 

27 section to read: 

689.071 Land trusts transferring interests 1n real 

estate; ownership vests in trustee.--

( 5) In add1t1on to anv other limitations on personal

liability existing pursuant to statute or otherwise, the 

1 
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provisions of s. 737.306 shall apply to the trustee of a land 

trust created pursuant to this section. 1.21 

Section 2. Section 717.06, Florida Statutes, is 1. 22 

4 amended to read: 

s, 717.06 Undistributed dividends, distribution of 1. 24

6 business associations, stock or certificate of ownership.-- 1. 25

(1) Any d1v1dend, profit, distribution, interest, 1. 26

8 payment on principal, or other sum held or owing by a business 1.28 

9, association for or to a shareholder, cert1f1cateholder, 

10 member, bondholder, or other security holder, or a 

11 participating patron of a cooperative, who has not claimed it, 

12 or corresponded in wr1t1ng with the business assoc1at1on 

73 concerning it, within 7 years after the date prescribed for 

14 payment or delivery, 1s presumed abandoned 1.f: 

15 ( a) The records of the business association indicate

16 that the last known address of the apparent ownet:" is 1n this

17 state. 

18 ( b) No address of the apparent owner appears on the

19 records of the business association and: 

1. The last known addre8s of the apparent owner 1s in

21 this state; or 

' 

' 

1. 29

1. 30

1. 31

1. 33

1.34 

1. 3 5

1. 36

'l. 3 7 

1. 37 

1.38 

1.39 

22 2. The business association 1s dom1c1led in this state 1.40 

23 and has not previously paid the property to the state of the 

24 last known address of the apparent owner. 

25 (c) The last known address of the apparent owner, as

shown on the records of the holder, 1s 1n a state designated 

by regulation adopted by the department as a state that does 

not provide by law for the escheat or other disposition of 

such property to the state, and the business association is 

JO domiciled in this state. 

JI 

2 
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(d) The last known address of the apparent owner, as

shown on the records of the business assoc1at1on, 1s 1n a 

3 foreign nation and the business assoc1at1on 1s dom1c1led 1n 

this state. 

(2) Notw1thstand1nq the prov1s1ons of subsection (1),

6 in the case of an instrument issued in bearer form, any 

dividend, profit, d1str1bution, interest, oayment on 

8 principal, or other sum held owing shall not be presumed 

9 abandoned until 7 years after the date the principal of the 

10 instrument becomes fully payable, by maturity or otherwise. 

11 filt�t When any dividend, profit, distribution, 

12 interest, payment on principal, or other sum under subsection 

13 (1) is presumed abandoned, the intangible inter-est in the 

14 business association, as evidenced by the stock records or 

151 membership records of the association, pursuant to which the 

16 sum in subsection (1) became owing to the owner, shall be 

17 presumed abandoned at the same time the sum is presumed 

13 I abandoned. With respect to such interest, the business 

19· association shall be deemed the holder. 

il. 4 7 

I 

1. 48

1. 49

1. 50

1.51 

1. 52

1. 54

1. 55

11. 56

1. 57

1. 58

1. 59

1. 60

20 ffif3t Any dividend or stock split or exchange, or any :1.61 

21 distribution held and owing to a person at the time the stock 

22 or other security to which it attaches is presumed abandoned, 

23 1 shall also be presumed abandoned as of the same time. 

24 Section 3. Subsection (2) of section 717.15, Florida 

25 Statutes, is amended to read: 

1. 61/1

1. 61/2

1.61/3

16 

27 I 
I 

2s I 

717.15 Relief from liab1l1ty by payment or delivery.-- 1.65 

(2) The holder of any interest under s. 717.06fil+�r

or J.!l_f3t or s. 717.10 shall deliver a duplicate certificate 

20 1 to the department w1.th1.n the time specified ins. 717.14. 

30 Upon delivery to the department, the holder and any transfer 

31 I agent, registrar, or other person acting for or on behalf of 

3 
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the holder 1n executing or delivering such duplicate 

2 certificate shall be relieved from all l1ab1lity to any 

person, including, but not l1�1ted to, any person acquiring 

J the certificate presumed abandoned or the cert1f1cate issued 

1. 72

1. 73

1. 74

to the department, for any losses or damages resulting to such 1.75 

6 person by the issuance and delivery to the department of such 

duplicate certificate. 

8 

9 

Section 4. Section 737.306, Florida Statutes, reads: 

737.306 Personal liability of trustee to third 

10 parties. --

II (1) Unless otherwise provided 1n the contract, a

12 trustee is not personally liable on contracts, except 

13 contracts for attorneys' fees, properly entered into 1n h1s 

14 fiduciary capacity in the course of administration of the 

15 trust estate unless he fails to reveal his representative 

16 capacity and i dentify the trust estate in the contract. 

17 (2) A trustee is personally liable for obligations

18 arising from ownership or control of property of the trust 

\Q estate or for torts committed in the course of administration 

20 of the trust estate only if he is personally at fault. 

(3) Claims based on contracts, except contracts for

22 attorneys I fees, entered into by a trustee in his fiduciary 

1. 76

1. 78

1. 79

1. 79

1. 80 

1. 81 

1. 82 

1.83

1. 84

'2 .1

2. 2

23, capacity, on obligations ar1s1ng from ownership or control of 2.3 

24! the trust estate, or on torts committed 1n the course of trust 2.4 

25 administration may be asserted against the trust estate by 2. 5

26 proceeding against the trustee 1n his f1duc1ary capacity, 2.6

271 whether or not the trustee is personally liable. 

I 4) Issues of liability between the trust estate and 

2Q the trustee individually may be determined 1n a proceeding for 

JO accounting, surcharge, or indemn1f1cation, or in any other 

311 appropriate proceeding. 

4 
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Section 5. Paragraph {e) of subsection {2) of section 

2 737.402, Florida Statutes, 1s amended to read: 

737.402 Powers of trustees conferred by this part.--

4 ( 2) Unless otherwise provided in the trust instrument,

5 a trustee has the power:

(e) To acquire an undivided interest in a trust asset

in which the trustee holds an undivided interest 1n any trust 

8 capacity, 1nclud1ng, but not limited to, monev market mutual 

9 funds, mutual funds, and common trust funds. 

Section 6. Present subsection (2) of section 744.341, 

11 Florida Statutes, is renumbered as subsection (3) and amended, 

12 and a new subsection (2) 1s added to said section, to read: 

13 744.341 Voluntary guardianship.--

14 (2) If reauested in the petition for appointment of a 

15 guardian brought under this section, the court may direct the 

16' guardian to take oossession of less than all of the ward's 

property and of the rents, income, issues, and profits from 

18 i =i_,t".'---"I"n'--"s=u=c'-'h'--=c=a=sc.ce=.c, __,t"h"e'---"c"o"u'-'-r-'t'-'s"'h=a_,l_,l,__"s-"p"e"c=1-=f..,y_1c.' "n--'1'-t"s"---"o"r"dc:.•:c.:cr_t,ch=e 

19 property to be included 1n the guard1ansh1p estate, and the 

20 duties and responsibilities of the guardian appointed under 

21 this section shall extend only to such property. 

22 illt�t- Except as orovided in subsection (2), any 

23 guardian appointed under this section shall have the same 

24 duties and responsibilities as are provided by law as to 

25 guardians of property generally. 

26 

21! 

28 � 

Section 7. Section 744.377, Florida Statutes, reads: 

744.377 Duties of guardian of the property.--

(1) It is the Outy of the guardian of the property of

29 the ward: 

30 

31 

5 
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12 .10

2.ll

2.12

2.13

2.14

2.15

2 .16

2 .1 7 

2.18 

2.19 

2.20 

2.21 

12. 22

2.23 

2.24 

2.25 

2.26 

:2.26/1 

2.26/3 

2.26/4 

2.26/5 

2. 31
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(a) To protect and preserve the property ana to invest 12. 33

21 1t prudently as defined 1n s. 737.302, apply 1t as provided 1n 

31 s. 744.397, and account for it faithfully. 2.34 

4 (b) To perform all other duties required of h1rrt by 2.35 

5 law. 

6 (c) At the termination of the guardianship, to deliver 2.36

7, the assets of the ward to the person lawfully entitled to :2. 37 

8: them. 

9 I ( 2) The guardian shall observe the standards 1n 2. 38

10 dealing with the guard1ansh1p property that would be observed 2.39 

11 by a prudent man dealing with the property of another, and, 1£ 2.40 

12 the guardian has special skills or 1s named guardian on the 

13 basis of representations of special skills or expertise, he 1s 2.41 

14 under a duty to use those skills. 2. 42

15 (3) The guardian shall take possession of all of the 2.43 

16 ward 1 s property and of the rents, income, issues, and profits 
' 
j2. 44 

17 from it, whether accruing before or after his appointment, and 2.45 

18: of the proceeds ar 1s1.ng from the sale, lease, or mortgage of 

19 the property or of any part. All of the property and the 

20 rents, income, issues, and profits from it shall be assets in 

21 the hands of the guardian for the payment of debts, taxes, 

22 claims, charges, and expenses of the guardianship and for the 

23 care, support, maintenance, and education of the ward or his 

24 dependents, as authorized by law or approved by the court. 

2.46 

2.47 

2.48 

2.49 

2. so

2.51 

25 i (4) W1th1n 60 days after his appointment, the guardian
1
2.52 

U! shall file a complete inventory of the prooerty that has come 

'27: to his knowledge and of any cause of action on which his ward 

281 has a right to sue. 

Section 8. Subsection (10) of section 744.444, Florida ·2.55 

30 1' 31 

Statutes, is amended to read: 

6 
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744.444 Power of guardian without court approval.-­

W1thout obta1n1ng court approval, a guardian of the property 

3 may: 

4 (10 I Deposit or invest liquid assets of the estate, 

including moneys received from the sale of other assets, 1n 

6 federally insured 1nterest-bear1ng accounts, readily 

marketable secured loan arrangements, money market mutual 

8 funds, or other prudent investments. The guardian may redeem 

9 or sell such deposits or investments to pav the reasonable 

10 l1v1ng expenses of the ward as provided herein. 

11 Section 9. This act shall take effect upon becoming a 

12 law. 

13 

14 

15 

18 

19 

20 

21 i 

22 

25 

26 

27! 
' 

30 

' 

31 I 

7 
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11 

12 
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15 
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***************************************** 

HOU SE SUMMARY 

Provides that the provisions of law gover�ing the general 
personal l1ab1l1ty of trustees to third parties shall 
apply with respect to the trustee of a land trust 
conferring interest 1n real estate. 

Provides that 1n the case of an instrument issued 1n 
bearer form any d1v1dend 1 profit, d1stribut1on 1 interest, 
payment on pr1nc1pal, or other sum held owing by a 
business assoc1at1on shall not be presumed abandoned 
until 7 years after the date the principal of the 
instrument becomes fully payable, by maturity or 
otherwise. 

Authorizes trustees to invest 1n money market mutual 
funds, mutual funds, and common trust funds. 

Provides that the court, in a guardianship proceeding, 
may direct that the guardian take possession of less than 
all of the ward 1 s property. 

Authorizes guardians to invest in money market mutual 
funds without court approval. 
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1. Section 737.306, F.S., limits the personal liability of 
trustees. In contract, a trustee is not personally liable if he reveals 
his representative capacity and identifies the trust. In tort, the trustee 
is not personally liable unless he is personally at fault or is acting 
outside the.scope of his authority. These limitations of liability were 
enacted when the Legislature altered the common law by recognizing trust 
relationships and thereby allowing the trustee to be sued at law in his 
capacity as trustee. Florida's Second District has construed these 
limitations on liability to apply only to trustees of classical 
testamentary or inter vivos trusts and not to land trust trustees, Taylor 
v. Richmond's New Approach Association, Inc., 351 So.2d 1094 (Fla. 2d DCA
1977).

2. Section 717.06(1), F.S., provides generally that any payments
such as dividends, interest or payment on principal owed by a business to a 
shareholder, bondholder, etc., are presumed abandoned seven years after the 
date prescribed for payment if such person has not claimed the payment or 
corresponded with the business within that time. Subsection (3) provides 
that any such payments which are due to the person at the time the security 
to which it attaches is presumed abandoned, shall also be presumed 
abandoned as of the same time. 

4. Section 4 recites the current provisions of s. 737.306 as
referred to in the amendments in Section 1 of the bill. 

5. Section 737 .402 (2) (e), F.S., provides that, unless otherwise
provided in the trust instrument, the trustee has the power, without the 
necessity of court authorization, to acquire an undivided interest in a 
trust asset in which the trustee holds an undivided interest in any trust 
capacity. This means that a trustee may compile sums from several trusts 
for which he is trustee and, rather than make many small investments for 
each trust, may combine the sums and, as trustee, make one larger 
investment. 

6. Section 744.341, F.S., relates to voluntary guardianships
wherein a person who is mentally competent voluntarily petitions the court 
to appoint a guardian of his estate because of his physical infirmity or 
age. Subsection (2), by imposing the same duties and responsibilities on 
the guardian as where the ward is incompetent, requires that the guardian 
take possession of all of the ward's property and be responsible therefor. 
(See s.744.377(3)). 
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7. Section 7 recites the current provisions of s. 744.377 for
further understanding of the amendments in Section 6 of the bill. 

8. Section 744.444(10), F.S., provides that a guardian may, without
obtaining court approval, deposit or invest liquid assets of the estate, 
including moneys received from the sale of other assets, in federally­
insured interest-bearing accounts, readily marketable secured loan 
arrangements, or other prudent investments. Section 744.442(12), F.S., 
requires court approval to, among other things, sell any personal property 
of the estate. Therefore, such prudent investments as are permitted to be 
made without court approval in s. 744.444(10) cannot be redeemed or sold 
without court approval. 

B. Probable Effect of Proposed Changes:

1. Section 1 provides that trustees of land trusts would be
protected by the limitations of liability provided in s. 737.306, F.S. 
That is, in a contract action, the trustee would not be personally liable 
if he had revealed that he was acting in the capacity of trustee and he had 
identified the trust. In tort, the trustee would not be personally liable 
unless he was personally at fault or acting outside the scope of his 
authority as trustee. 

2. Section 2 would create s. 717.06(2), F.S., to provide that in
the case of bearer instruments, the seven year time period for abandonment 
would not begin running until the date the principal becomes fully payable. 
This amendment would operate to lengthen the time before which bearer bonds 
would escheat to the state. 

3. Section 3 constitutes a technical amendment.

5. Section 5 simply clarifies that trust assets in which a trustee
may invest as a "collective'' trustee include money market funds, mutual 
funds and common trust funds. 

6. Section 6 amends s. 744.341 so that in a voluntary guardianship
the court has the authority to direct that less than all of the ward's 
property be included in the guardianship estate upon a request in the 
ward's petition. The duties and responsibilities of the guardian would 
extend only to the property included in the guardianship estate. 

8. Section 7 amends s. 744.444(10) to specifically provide that
money market mutual funds are prudent investments in which assets of the 
guardianship estate may be invested without court approval. The amendment 
further provides that investments allowed by subsection (10) may be 
redeemed or sold, but only to pay the reasonable living expenses of the 
ward. 

II. FISCAL IMPACT:

While no specific cost savings can be set forth, provisions in the 
bill should operate to reduce the cost of performing trustee or 
guardianship services and allow more beneficial investment of the corpus of 
trusts or guardianship estates. 
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Section 2 would operate to allow business associations to retain 
funds longer than would have otherwise earlier escheated to the state, 
thereby benefitting the business association at the expense of the state. 
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REPL'r TO 

SUITE ... as THE BRICKELL CONCOURS 

MIAMI, FLCRIOA 33131 
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Tallahassee 

Re: Legislation Creating a Durable Power of Attorney 

Dear Debby: 

I have enclosed a proposed draft of legislation creating a 
Durable Power of Attorney. This legislation expands the scope and 
usefulness of the power of attorney over the existing provisions 
for the Durable Family Power of Attorney found in Section 709.08, 
Florida Statutes (1981). As you know, the present statute limits 
to close family members the persons who can qualify as attorneys 
in fact, and further revokes said power on the incapacity of the 
principal. 

In developing the enclosed proposed draft, the legislative 
trust committee for the FBA considered several versions. Of 
these, North Carolina's Durable Power of Attorney Act and the 
Uniform Durable Power of Attorney Act represent two distinct 
approaches. The enclosed proposed draft has attempted to incor­
porate the good points of both these approaches. 

Generally, the trust committee is suggesting a durable power 
of attorney patterned more after the one created under the Uniform 
Act. This eliminates the court supervised recording and record 
keeping requirements which the North Carolina statute contains. 
We do think it is a good idea to have a recording requirement; 
however, this can be more simply achieved by requiring that the 
power of attorney specifically designates the county of recorda­
tion in the instrument itself. This eliminates any uncertainty on 
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where the instr ument is to be recorded. It is felt by those in 
the industry that the recording requirement is better protection 
for persons dealing with attorneys in fact than requiring the 
affidavit, as provided in the Uniform Act. Further, the account­
ing and record keeping requirements are an important check on the 
potential for abuse of the durable power of attorney; however, it 
is felt by those in the industry that this can be done without the 
active supervision of the courts. 

Finally, the proposed draft follows the Uniform Act's provi­
sion for the continued validity of a durable power of attorney 
during guardianship. It is felt that such a power can be a useful 
supplement to guardianships. The attorney in fact would owe the 
same fiduciary duties to the guardian as he would to the princi­
pal. 

I have enclosed copies of both the Uniform Act and the North 
Carolina statute for your information. If after reviewing the 
enclosed materials, if you have any questions or would like to 
discuss this further, please advise. 

Thank you for your assistance. 

GBS/rd 
Enclosures 
cc: K. Lewis Carr

Allen F. Decker 
John Ross 
Tina Kotter 
Rick Hurt 



§ 47-115.1 CH 47 PROBATE AND REGISTRATION § 47-115.1

courts. This sect10n shall apply to all such instruments heretofore or hereafter 
executed. Repsters of deeds shall be required to mdex all such instruments filed 
for registration both m the name of the prmc1pal or principals executing the 
powers of a[Jpointment and m the name of the attorney-in-fact executmg the 
instrument: Provided, that instruments heretofore registered and indexed only 
m the name of the attorney-in-fact shall be valid and in all respects bmding upon 
the prmc1pal or principals insofar as vahd1ty of reg1strat10n 1s concerned. (1945, 
c. 204, 1959, C. 210.)

§ 47-115.1. Appointment of attorney-in-fact which may be continued in
effect notwithstanding incapacity or mental incompetence of the principal 
therein. - (a) Any person 18 years of age or more and mentally incompetent 
may as principal execute a power of attorney pursuant to the provis10ns of this 
section which shall continue in effect until revoked as hereinafter provided, 
notwithstanding any incapacity or mental incompetence of such principal which 
occurs after the date of the execut10n and acknowledgment of the power of 
attorney 

(bl The power of attorney shall be m writmg, signed by the principal under 
seal, acknowledged by the principal before an office.r authorized to take the 
acknowledgment of deeds whose authority 1s recognized under the law of North 
Carolina m effect at the time of such acknowledgment, and delivered to the 
attorney-in-fact. 

(c) The power of attorney shall contam a statement that it 1s executed
pursuant to the provis10ns of this sect10n, or shall contain such other language 
as shall clearly md1cate the intention that the power of attorney shall continue 
in effect notwithstanding the incapacity or mcompetence of the prmc1pal 

(d) No power of attorney executed pursuant to the provis10ns of this section
shall be valid but from the time of registrat10n thereof m the office of the 
register of deeds of that county in this State designated in the power of attorney, 
or 1f no place of registrat10n 1s designated, m the office of the register of deeds 
of the county in which the principal has his legal residence at the time of such 
registration or, 1f the principal has no legal residence m this State at the time 
of registration or the attorney-in-fact is uncertain as to the princ1pal's residence 
m this State, in some county in the State in which the principal owns property 
or the county in which one or more of the attorneys-in-fact reside. A power of 
attorney executed pursuant to the provisions of this section shall be valid from 
the time of registration thereof even though the time of such registration rs 
subsequent to the mental incapacity or incompetence of the pt'inc1pal Withm 30 
days after the registration of the power of attorney as above provided, the 
attorney-in-fact shall file with the clerk of the superior court in the county of 
such registration a copy of the power of attorney, but failure to file with the 
clerk shall not affect validity of the instrument. 

(e) Every power of attorney executed pursuant to the provisions of this
section shall be revoked by: 

(1) The death of the principal; or
(2) The appointment of a _guardian or trustee of the property m this State

of the principal, and the registration of a certified copy of such
appointment m the office of the register of deeds where the power of
attorney has been registered; or

(3) Registration m the office of the register of deeds where the power of
attorney has been registered of an mstrument of revocat10n executed
and acknowledged by the principal while he is not incapacitated or
mentally mcompetent, or by the registrat10n m such office of an
instrument of revocation executed by any person or corporation who
is given such power of revocat10n m the power of attorney, with proof
of service thereof in either case on the attorney-in-fact m the manner
prescnbed for service of summons m civil actions.

701 



§ 47-115.1 CH 47 PROB.HE AKD REGISTRAT!OK § 47-115.1

(f) Any person dealing in good faith W1th an attorney-in-fact actmg under a
power of attorney executed and then in effect under this sect10n shall be 
protected to the full extent of the powers conferred upon such attorney-in-fact, 
and no person so dealing with such attorney-in-fact shall be responsible for the 
misapplication of any money or other property paid or transferred to such 
attornev-m-fact 

(g) Every attorney-in-fact actmg under a power of attorney m effect under
this section shall keep full and accurate records of all transact10ns in which he 
acts as agent of the prmcipal and of all property of the principal m his hands 
and the disposition thereof. 

(h) If the power of attorney provides for rendering inventories and accounts,
such provisions shall govern. Otherwise, the attorney-in-fact shall file in the 
office of the clerk of the superior court of the county in which the power of 
attorney is registered, inventories of the J?roperty of the principal m his hands 
and annual and fmal accounts of the receipt and disposition of propertv of the 
principal and of other transact10ns m behalf of the prmcipal The power of the 
clerk to enforce the filmg and his duties in respect to audit and recording of such 
accounts shall be the same as those m respect to the accounts of admimstrators, 
bbt the fees and charges of the clerk shall be computed or fixed only with 
relation to property of the principal required to be shown m the accounts and 
inventories The fees and charges of the clerk shall be paid by the 
attorney-in-fact out of the prmcipal's money or other property and allowed m 
his accounts If the powers of an attorney-m-fact shall terminate for any reason 
whatever, he, or his executors or admmistrators, shall have the nght to have 
a judicial settlement of a final account by any procedure available to executors, 
administrators or guardians. 

(i) A power of attorney executed under this section may cont.am any
provisions, not unlawful, relatmg to the appomtment, resignat10n, removal and 
substitut10n of an attorney-in-fact, and to the rights. powers, duties :md 
responsibilities of the attorney-m-fact 

(j) If all attorneys-m-fact named m the mstrument or substituted shall die, or 
cease to exist, or shall become mcapable of actmg, and all methods for 
substitut10n provided in the mstrument have been exhausted, such power of 
attorney shall cease to be effective. Any substitut10n by a person authorized to 
make it shall be m writing signed and acknowledged by such person. Notice of 
every other substitution shall be in wntmg signed and acknowledged by the 
person substituted. No substitut10n or notice shall be effective until it has been 
recorded m the office of the register of deeds of the county m which the power 
of attornev has been recorded 

(k) In the event that any power of attorney executed pursuant to the
provis10ns of this section does not contain the amount of commiss10ns that the 
attorne;v-m-fact is entitled to receive or the way such commiss10ns are to be 
deterrnmed, and the prmcipal should thereafter become incompetent, the 
commissions such attornev-m-fact shall receive shall be fixed m the discret10n 
of the clerk of superior court pursuant to the provis10ns of G.S 28-170. (1961, 
� 341, S. l, 1967, C 1087; 1971, C 197; C 1231, S 1.) 

Editor', Note. - Section 28-170, referred to 
m subsection (k) of this section, wa.s repealed b�, 
SeSS1on Laws 1973, c 1329 See no" § 28A-23-3

702 
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TO: 

FROM: 

Hamilton D. Upchurch 

Debby Kaveney 

RE: 

DATE: 

FLORIDA BANKERS ASSOCIATION PROPOSALS/PROBATE PROPOSALS 

September 22, 1983 

I am enclosing the Florida Bankers Association proposals with my 
comments following each section. I have eliminated those portions 
that you did not want to include. You indicated that there may 
be other sections you would prefer to drop from the proposed 
committee bill. Please let me know your thoughts on this at your 
earliest convenience as we are intending to take this up at our 
October meeting. 

I have also enclosed a letter from Bill Belcher regarding a change 
in the Probate Code which he sees as necessary. You previously 
indicated that you would consider this as a committee bill upon 
receiving a brief explanation from Mr. Belcher. I have also sent 
a copy of the letter to Representative Dudley who sits on the 
Consumer, Probate & Family Law Subcommittee and practices 
extensively in the probate area. Representative Dudley did not 
seem particularly enthused with the idea when I mentioned it to 
him prior to receiving the letter. 

� I f/,w 
tlAL pj( ./dk 

,;ii/,#-' 1� 
/J�IJ ?I eY("" 

ti,,;-
'171l p J)

208 House Offic •rjla • J)---'""""""· .,,.,_ 
u- , Iv--

• Flonda 32301 

fJ/ ' ,
(904), 



2 
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8 

9 

10 

689.071 Land trusts tr�nsferring interests in real 

estate; ownership vests in trustee.--

(5) In addition to any ol�er l1m1tat1ons on personal

© 7 liability existinq\under_under SLUtute or otherwise
L 

the 

revisions of the l1m1tat1on of personal 

liability for ly to the trustee of a land 

trust created £Ursuant to this section. 

ffi�5t This act 1s remedial in nature and shall be 

111 given a liberal interpretation Lu effectuate the intent and 

121 purposes hereinabove expressed. 

13 ill�£+ This act shall no� apply to any deed, mortgage, 

ul or other instrument to which s. 689.07 applies. 

15 

16 

17 

18 

19 

2() 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

The proposed amendment would grant to trustees 
of land trusts the same J1m1tat1ons of l1ab1l-
1ty granted to trustees of 1'classical'' testa­
mentary or inter vivos trusts. 

At common law and prior to 19 -; , trustees in 
Florida were personally l•able on contracts
entered into on behalf of the trust and for
torts committed in the AdnLinistration of the 
trust. As to personal liability of the trustee
as mere titleholder, it appears that in Florida
the trustee was personally liable only to the 
extent that the trust wus able to indemnify him.
The rationale for personal rather than repre­
sentative liability steir,s from the fact that 
the law courts did not recognize the trust 
relationship and the tr\ls t.ee could not be sued 
at law in his represent tive caFacity. 

Upon the passage of §737• �06, the Legislature
provided for suits aga1ns-c the trustee in his
representative capacity and at the same time
limited the trustee 1 s l�aL1.lity so that: 

(1) the trustee is notpersonally liable on contracts
(except contracts for attorn�y's fees) properly
entered into unless he fails to reveal his 
representative capaci t:' ar.d identify the trust 
estate in the contract; and 

(2) the trustee 1s persrJnally liable for 
obligations arising froli, •Jwnership of or control

{c 
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13 

1' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2, 

25 

26 

27 

28 

'19 

30 

31 

of property or for torts committed in the 
administration of the trust only if he 1s

personally at fault. 

A land trust 1s essentially a dry or passive 
trust which is excepted from the State of 
Uses. The trust res consists of the title to 
real property. Generally

1 the beneficiaries 
hold a personal property interest which con­
sists of: exclusive control and management of 
the property, exclusive right to use, possession 
and enJoyment of the property, earnings from 
the proeprty, and the exclusive right to 
direct the trustee regarding title to the 
property. 

There seems to be little reason to Justify 
excluding trustees of land trusts from the 
lim1tat1ons on l1ab1l1ty provided to other 
trustees, keeping in mind that with regard 
to contract, the trustee must disclose his 
representative capacity and identify the 
trust estate in order to avoid personal 
liability, and with respect to tort, the 
trustee is liable if personally at fault. 



2 

3 717.06 Undistributed d1v1dends 1 d1str1but1on of 

cl business assoc1at1ons, stock or certificate of ownership.--

5 (1) Any dividend, prof1� distribution, interest, 

6j payment on principal, or other sum held or owing by a business 

association for or to a shareholder, cert1f1cate holder, member 

8 

9 

10 

11 

12 

13 

14 

15 

16 

bondholder, or other security holder, or a part1c1pat1ng patron 

of a cooperative, who has not claimed it, or corresponded in 

writing with the business association concerning it, within 7 

years after the date prescribed for payment or delivery, 1s 

presumed abandoned if: 

(a) The records of the business association 1nd1ciate

that the last known address of the apparent owner is in this 

state. 

(b) No address of the apparent owner appears on the

171 records of the business association and: 

18 1. The last known address of the apparent owner is in

191 this state; or 

20 2. The business association is domiciled in this state

211 and has not previously paid the property to the state of the 

221 last known address of the apparent owner. 

23 (cl The last known address of the apparent owner, as 

241 shown on the records of the holder, is in a state designated 

251 by regulation adopted by the department as a state that does 

�I not provide by law for the escheat or other d1spos1t1on of such 

271 property to the state, and the business association is 

�I domiciled in this state. 

'19 

30 

31 

(d) The last known address of the apparent owner, as 

shown on the records of the business association, is in a 

foreign nation and the business association 1s dorn1c1led in 



this state. 

1 (2) Notwithstanding the provisions of subsect1or_1_ (1) 

31 hereof, 1.n the case of an instrument 1.�sued in bearer form� 

41 any dividend, profit, distribution, interest, payment on 

51 pr1nc1pal, or other SJJRI held owing shall not be presumed 

61 abandoned until 7 yearS from the date the principal of the 

7/ instrument becomes fully payable, by maturity or otherwise. 

8 Jll.��+ When any dividend, profit, distribution, 

91 interest, payment on principal, or other sum under subsection 

101 (1) is presumed abandoned, the intangible interest in the 

111 business association, as evidenced by the stock records or 

121 membership records of the assoc1at1.on, pursuant to which the 

131 sum 1.n subsection (1) became owing to the owner, shall be 

141 presumed abandoned at the same time the sum is presumed 

151 abandoned. With respect to such interest, the business 

161 association shall be deemed the holder. 

17 J.!l�3t Any dividend or stock split or exchange, or 

181 any distribution held and owing to a person at the time the 

191 stock or other security to which it attaches is presumed 

�I abandoned, shall also be presumed abandoned, shall also be 

21! presumed abandoned as of the same time. 

11 

13 

14 

25 

26 

17 

18 

'l9 

30 

31 

The proposed amendment would extend the time 
before which dividends on bearer bonds (and 
like instruments) would escheat to the state 
from 7 years after the date prescribed for 
payment to 7 years after the principal becomes 
fully payable. It is apparently not uncommon 
to fail to clip the coupons on bearer bonds 
to present for payment when due. 

2J,f!i) 
ft� 
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4 

744.341 Voluntary guardianship.--

(21 Notwithstanding the provisions of s. 744.377 (31 

51 the court may direct that the v.ard or a third oarty 

61 retain custody of specified items of prooerty. 

7 Jll�2t Any guardian appointed under this section shall 

81 have the same duties and respons1.bil1.t1.es as are provided by 

91 law as to guardians of property generally� except that such 

10[ duties and respons1b1l1.t1.es shall not extend to any assets 

lll which by order of the court remain 1.n the custody of the ward 

121 or other �· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

'!'his section was proposed to relieve a guardian 
from his duties and respons1.b1.l1t1.es as to assets 
which remain 1.n the custody of the ward pursuant 
to court order. 

It 1s my understanding that the subJect of guar­
dianship is one which is solely a creature of 
statute. Section 744.377(3) provides that:''the 
guardian shall take possession of all the ward• s 
property .... " Before we consider relieving 
guardians from liability for such assets, it 
would be wise to ensure that the court does have 
the authority to make such an order. I have 
therefore suggested such language in new sub­
section (2). 

If the court has indeed granted custody of some 
assets to the ward or a third party, it wou:d seem 
ihat such assets would never become a part of the 
guardianship property and therefore the guardian 
would have no duties or responsibilities therefor. 
The suggested change should be doing no more than 
clarifying the law. 
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3 

' 

737.402 Powers of trustees conferred by this part.--

(1) From the time of creation of the trust until final

5 distribution of the assets of the trust, a trustee has the 

6 power 
,
to perform every act that a prudent trustee would perform 

7 for the purposes of the trust, without court authorization, 

8 including, but not limited to, the powers specified in 

9 subsection (2). 

10 (2) Unless otherwise provided in the trust instrwnent,

11 a trustee has the power: 

12 (e) To acquire an undivided interest in a trust asset

13 in which the trustee holds an undivided interest in any trust 

14 capacity, including but not limited to money market mutual 

15 funds, mutual_____f_u�ds and common trust funds. 

16 
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2 

3 744.444 Power of guardian without court approval.--

•l Without obtaining court approval, a guardian of the property

51 may:

6 (10) Deposit or invest liquid assets of the estate,

including moneys received from the sale of other assets, 

81 in federally insured interest-bearing accounts, readily 

91 marketable secured loan arrangements, mon� market mutual 

101 funds
L 

or other prudent investments. The guardian may redeem 

lll or sell such depos1Ls or investments to pay the reasonable 

121 living expenses of the ward as provided here�n. 

13 

u 

15 

16 

17 

18 

19 

20 
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24 

25 

26 

27 

28 

'19 

30 

31 

This proposed change m�rely clarifies that 
money market mutual funds are prudent invest­
ments which a guardian may make w1 thout prior 
court approval, and clarifies that invest­
ments of the liquid assets of the estate may 
be redeemed or sold to pay the reasonable 
living expenses of the ward as is i�plied in 
subsection (8) of this section. 
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. FLORIDA STAT£ ARCHIVESt DEPARTMENT OF STATE , R. A. GRAY BUILD,'N'-, 
,fellahassea, FL 32399_0250

Louise TAYLOR, Jack C. Betz and 

erfes --f:1- Carton I :; 'i 4 
Roger Richmond, as Trustee<.; and 

as Individuals, Appellants, 

v. 

RICHMOND'S NEW APPROACH 
ASSOCIATION, INC., a Florida 

Corporation, AppelJee. 

No. 77-76. 

District Court of Appeal of Florida, 
SeC'ond District 

No,. 4, 1977 

Rehearing Denied Dec 8, 1977 

ConGominium a5sociation sued tru�tees 
under Illinois land trust Tht:: Circuit 
Court, Lee Count), John H. Shearer, Jr, J, 
rendered jt.:.dgment against the trustees in 

their ind1v1dua! car1ac1ty, and the trustees 
a1,pealed. The D,str,ct Court of Appeal, 
Grimes, Acting C J, held that (!) statute 
governir:g per5onal habihty of a trm,teC' to a 
third partJ was intended to protect those 
acting as tru5tces under the clas::i1cal tl!sta­
rnentary or rnter vn os test and 1s not apph­
C'dble to tru)tee::. holding property under an 
Illinois land trust and (2) absent any rnd1ca­
t10n that the trustees contractually sought 
to limit their liab1l1ty rn their deaiir.g-s the 
trustees were personally liable \\,hen truc:;t 
asset.:; \'. ere lost through mortgdge foreclo­
sure 

Affirmed 

1. Trusts c=236, 250
Trad1t10nally, trustees of a l J hind::, have

been held to be personally l1dble to third 
persons on ohhg-at1un incurred on hcha!f of 
their trust unll:!SS there i� a specific ag1 ce­
ment against per::.ona! liab1hty, however, 
tru�tecs \\ere C1Jt1Ucd to rc1mLursemcnt 
from the trust 1f the oh!1gation \�.l'::> proper­
ly incurred rn admin1'llrat10n of thl· tru�t, 
such common-law rule.. \Y1Lh respE:d lo pcr­
�onal li.tbi11ty ha.., hl'Pll a]tcrc•d L) "il,ttutc 
West's F S .-\ � 7:;7 'j{)fi 

2 Trw, ts e= 250 

Statut,, govc·rnmg personal hal,1hty of 
a tru'ltee to third part1e::, was intended tu 
protc:rt those acting as trustees under the 
classical testamentary or inter v1vos trust rn 
which the extent of the tru�t property, au­
thonlJ of the trustee and identity of the 
benef1c1J.nc� are more htfcly t(} be kno\vn, 
statute 1s not applicable to tru&tees holding 
property under an Illinois land tru,;;;L 
West's F.S A §§ 689 071, 737 306 

3. Truo;;;ts (;:c:::;>250
Absent an ind.i.catJon.JbaLt.rn,1_te_es_un­

der lll1no1s land trust �actually __ sQught 
to ]unit their habihty in any of their deal­
ing&, the tru:c,tces, who c<1use<l a F>econd con­
domm1um to be bm!t on the property, were 
personally liable to the association for obli­
gations 2.r1sing out of contract or by virtue 
of as:::.e::i::iments against unsol<l condommium 
units, trustees \Ve.re not entitled to protec­
tion of ::.Ldlute governing p('r!,on<-l] liabtl1Ly 
of a trustee when the tt u&t as.sets were 
finally lost through moitgage f01cc]oo;;;u1e 
West's FSA § 737 306 

Wayne C Hall, of Strode, Hereford & 
Taylor, Sarasota, for appellants 

J. Wayne Falbey, of Giace, Fnlbey &
Couse, P A , Fort Myers, for appe!lee 

GRIMES, Actrng Ch,ef Judge 

The que::.t10n 1m·ol\ed 1n this appe<1! 1s 
\\, hcthe1 the prov1&1on& of Section 737 306, 
Florida Statutes (197G), arc cipphcdble to 
tru8t��� ho[ding property untler an Illrno1s 
land tz u::.t 

Budden, of the South, lnc owned certain 
1eal propert} upon which it built a condo­
mmium. The property \Ya::. then com.eyed 
to Louise Taylor, Jack C. Betz, and Roger 
R1chrnond, as tru�tces. The deed recited 
that the lOnvcyancc was made m conform­
ance with the pro\ 1s10ns of Scctwn 689 071, 
Flornla Statutes (1971), and that the inter­
ests of the.• bcnef1c1ane..-, ::-h,111 be deemed 
pcrson,1) pi 01ierty The deed said nothing 
aoout lim1l:tt1u11s on the l1abi11ty of the trus­
tee�- BPtz d!1d Richmond ,, L'rc rcspectin•!J 
pH•:.-.1d<!nt ,t11d sccretar y of Budd et� of the 
South, lnc 



T.\ Y I.Oil , . !( !C! I MO'," l l'S '.\ EW APPROACH >\SS'N, I NC' FL, l l J !JS
Cite as, n�  ,\ pp , J5 1 So 2d l /J94 

The trustees caused a second conrlom1 11 1 - [1-3] Ti <Ld i l 1on,1l ly , Lrm,let':-:. of all h i n d:-, 
um to be built on the propez ty. Ult1 1nat<· ly, ha\ C hccn held Ln be pcr::,on.il ly l iable lo 
control of the condomm1 u m  a,;;soc1at 1 1 , n  lh 1 t d  per sons on ubl 1gJ.t 1ons mcurrcd on  IJe-
passed from the developers into the h ,rnd'> hali of the ir  true'.>l un le::is there 1-; J. ::,pcci f1c 
of the un it owncN, and the trus;t bec,tmc ,1 ,{ru::rrwnt aga1n<, t  pcr':ional l ialnhly I I I  A 
liable to the association for ccrtam ob ! 1ga- Scutt ,  The Law of Tru':i l:-:,, S 262 (3rd cd 
tions, some of \\ hich arose out of contract 1967) Of cour�c, the _tr����s arc enl1Llcd 
and some of " hich occurred by \ irluc of t�l reimbursement ftom the trust.if the obl i-, 
assessments ,1gamst unsold condomrnrnm gation \Vas properly incu rred in the ad mm-

istrat 1on o( thc _tr',ust - Sco ti, sllpra How­un:ts The af-sct-:; of the trust \\ ere fmallJ rve r ,  the com mon l ,1w ru le wi th respect to losl through a mortg.1r�c foreclosure The 
association later obL.Hncd a juilgmcnt 
against the trustees in their mdn 1dual c�­
pac1ty. The trustees have appealed thi, 
judgment. 

The so-called Illinois land trust contem­
plates that title to real property be taken in

the name of a trustee u nder a 1 ecorded 
deed of trust while a second unrecorded 
�reernent b�t��e_!} __ t_he _ tr_u_slt�e- and7.1�c 
beneficiaries decl<1re'> the lrn-:;tec to be v<..:<;t­
ed with full legal and eqmt,1ble title subJccl 
to certain specified nght.5 of the bencfic1ar-
1cs which are declared to be personal prop­
erty of the beneficiaricb. See Flon<l,.1 Re.ii 
Properly Practice II ,  § 11 32 (Fla Bar Con-
tinumg Legal Educ Practice Manu al ,  1975) 
Pnor to 1963 it was believed that an Il l inois 
land trust migh t fad in Florida because of 
the statute of uses. Sec McGriff v. McG1/I,
62 So.2d 28 (Fla.1952), E!vins , Secstedt,

141 Fla. 266, 193 So. 54 (1940) 
In 1963 our legislature insured the validi­

ty of the Ill inois land trust by the e nact­
ment of Chapter 63---468, Laws of Flor ida ,  
which has now become Secl10n 689 071 ,  
Florida Statutes (1975) The preamble to 
Chapter 63---468 recites that the Ilhnois land 
tru a method b which-· developers 

ad successiul y attracted the investment 
a new ca 1 a an as eemed desirable 
tq__ encourage t e growth of Florida land 
de�opment by sanctioning the use of th 1'i  
mgthod of domg busmess _The statute pei:: 
mits the t�l!_�t�g_t.Q__convey it.�.Y w1thout 
t],-" Joind;� _of spo_U_!'!'_�_.2Llllm!1.fi,jaries and 
allows third persons to_deabv.ithJhe_tr_u;,\�e 
without hav.ing _t� inq�ir� .rnio_h11,_al!th__or.iJy 
Grammer v Roman, 174 So 2a -443 (Fli2d 
DCA 1965). 

personal \ 1ab1 1 lty of tru'3tee5 ¥, as changed i n  
F lorida i n  1975 by the passage of &,ct1on 
,37 306, Fl orida Statutes (1975), which 
reads as fol lows 

" 737 306 Personal liab1hty of trustee
to th1rd parLles -

( 1) Unless otherwise prov ided tn the
contract, a tru�tcc 1� not µcrwn,.dly l i .tlile 
on con ti acL-:;, C \.cept contracts fo1 atwr­
neJ s' fee�, pr,ipc rly en tered into in  h is 
foiuc1ary c,lpac1 ty in the course of arl mtn-
1:-it rat1on of  the tru'>t e::itate unles::. he fa i ls 
to revc,.1l his rcprcbcn t..1t1vc capacity ,rnd 
identify the Lrubt e�tate in the cont1 act. 

(2) A trustee 1s personally l iable for
obligat10ns aris ing from ownership or 
control of propertJ of the trust estate or 
for tort,-, committed in  the course of J.d­
min1strat10n of the lru�t estate only 1f  be 
1s personally ,tt fau l t  

(3) Claims based on  contracts, e\.Lept
contract::. for attorneys' fees, e ntered into 
by a trustee in his f1duc1ary C.J.pac1ty, on 
obhgatwns arising from ownersh ip or 
con trol of the trust estate , or on torts 
commi tted m the course of trust admm is­
trat10n may be asserted agamst the trust 
es tate by proceeding against the trustee 
m his f1duc1ary capacity, whether or not 
the trustee is pcr�onally liable." 

The trustees in this case contend that they 
are protected from personal liability under 
this statute \Ve cannot agree 

Sectio� 737 306, Florida Statutes (1975) ,  
\\, as enacted as part of the new Probate 
Code This �ection wab taken from Sectwn 
7-306 of the Umform Probate Code, though
slightly amended in particulars which are
not relevant to our di3c.ussIOn The c.om­
ment \\, h1ch accompanies SectIOn 7-306 in
the Un iform Probate Code states ·



1096 Fla. 351 SOUTHERN REPORTER, 2d SERIES 

11The purpose of this section -is to make 
the liabihty of the trust and trustee the 
same as that of the decedent's estate and 
personal representative." 8 U.L A E5-
tate, Probate and Related Laws at 587 
(1972) 
Thus, in the passage of Sect10n 737 306, 

we believe_the___kg1hlature-1ntended_to _pro­
tect J!i.Q..��3_g__tjng_as trus_\f;e�uJ . .nQ�-t\1,g__s:]a§­
�ica�_ te_�iamentary or inter _yivos trusLin 
which the.extent of .thc .. t,ust.pi:.opecty, .the 
authoi;ity of the trustee, and the identity o( 
_the beneficiaries __ are ... more .. )i_ke_ly to __ he 
known · In the absence of a more specdic 
pr;�uncement, we do not Leheve the legis­
lature mtended to extend this protect10n to 
Flonda land develope.rs operating under an 
Illinois land trust i:o hold otherwise would 
give the developers h!I!1t.ed liability sub­
�ta_ntially_ equivalent.Jg J!iaLof_e..£s>IP01:a• 
lion without the ncccss1ty of formal incor-
Ps�f�ti�� - --- - - - ---� ------------

In addition to the <l1strnctl\ e purpose for 
v.h1ch an l1lmo1s land trust 1s normally es­
tab1ished, there are some conceptual differ­
ences between this kind of trust and the 
typical testamentary 01 mter vivos trust 
In the case of an ordinary trust, i(j.}w _lrm,l_ 
prorerty is real property the mte,est of the 
b�f!e.f_1ciaries is usually cons1dere.d to be real 
property Restatement (Second) of Trusts 
§ 130 (1959) Under Sect10n 689 071. the
interest of the bcnef1cmrics m an llllnu1s
land trust 1.::, considered personal properly 1f
so specified Moreover, th1:::. statute pre­
scribes that the lru:::.tcc 1s vested with full
rights of owne1-,h1p over the real property
JLthe.._ trus tee�Qf_a n_IJ lLI}_(llii_la nd __ tru '> t c4n
deal with th__g_ 0'�st proper:_t) as_1f 1t_ were h1.::.
o_�'!IJ �_g_Q_cJ1cve il log1ca\ that he be suhJi-•rt
�G.2.!l�lJ.��l�!!_ty for obligations which he
has mcun:e<l to thir_d pcr"un::, in his adm1n1:::.:. 

tr_aJ1on��f_ the trust
There was no md1cat10n that the tru:::.tecc., 

contractually sought to limit thei1 liaL1lity 
m any of thr1r dealmgs \\ hKh re.::.ultecl m 
the obl1gat10ns 1mpoc,cd upon them 1n tllls 
Ca.'-,C \.\'1th rc<,pect lo the :.t'::iscssmr_,nl•,, Sec­
tion 711 13(1), Flor1rld. Statute-, (197.S), ::ip1 c1-
f1(·S that a unit owlll'r, Ii..'gardh.",.;, nf brrn 
t1tl(' l'-t acquired, ,c,\u\l \,,, ],,1hlc fo1 ,di ,L'-.-

scssments com111g due \\ h1le h e  is owner of 
the unit Therefore, since the tru.::.tees 
were not afforded protection under Section 
737 306, Florida Statutes (1975), tj,_e_c9_u_rt 
�p�.J:tJ:Ld_t)]e111 tobe p_ers_onally hable 

AFFIRMED 

OTT and RYDER, JJ , concur. 

w�----
o [ nYNUhl3t�SiSHM 

William Dwain WOODARD, Appellant, 

V. 

The STATE of Florida, Appellee. 

Nos 76-<i00, 77-820. 

District Court of Appeal of Florida, 
Th1rd D1::it11ct. 

Nov 8, 1977. 
Reheanng Denied Dec. 7, 1977. 

In single proceeding, the Circuit Court, 
Dade County, Gene Willi•ms, J., revoked 
defendant's prubat1011 and imposed sen­
tence On con::iolidatcd appeals, the Dbtrtct 
Court of Appc<1l, Nathan, J, held that trial 
court's fa1\un: to advise defend.mt of his 
right to c0unc,e\ anr1 his 1csulting lach of 
counsel 2-t pnH..ced,n;; rn which dcfc1Hbnt's 
probat10n \\as re,.o1r..ul and sentence V.'�ts 

lmIJOsed con::;t1tul<.!d \ 10lations of defend­
ant's const1tut1onrtl 11ght:::. suff1cH�nl to 1c­
qu1re reversal of �<.!ntence, even though pro­
bation 1evncation under circumstances need 
not be set aside rn that clbcus�ion al heai­
rng shO\\cd that this was not s1tu,llton m 
\\ b1ch pres�ncc of coun�e\ cou1d h:l\e alle\. 1-
atcd cun::>l'ljUl.!nc1.''-t of d\,_ fondant's o\� n act<; 

Affirmed in 11 •rt, rev.__.n,ed tn i1,u t, and 
r.__.m,rnrk•d 
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By Corrm1ttee on Judic1�ry 

A bill to be entitled 

An act relating to fiduciaries; amending s. 

689.071, F.S., providing for the liability of 

trustees with respect to certain land trusts; 

amending s. 737.402, F.S., authorizing certain 

trustees to invest in money market mutual 

funds, mutual funds, and common trust funds; 

amending s. 7,4.341, F.S., authorizing the 

court to direct that the guardian take 

possession of less than all of the ward's 

property in a guardianship case; amending s. 

744,444, F,S., authorizing the guardian of a 

ward to invest certain funds in money market 

mutual funds; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Subsections {5) and (6) of section 689.071, 

Florida Statutes, are renumbered as subsections (6) and (7), 

respectively, and a new subsect1on (5) is added to said 

section to read: 

689.071 Land trusts transferring interests in real 

estate; ownership vests in trustee.--

ill In addition to any other lim1tat1ons on personal 

liability existing pursuant to statute or othen.nse, t_h_g 

provisions of s. 737.306 shall apply to the trustee of a land 

trust created pursuant to this section. 

Section 2. Section 737.306, Flori& Statutes, reads: 

737.306 Personal l1ab1l1ty of ltust� to third 

parties.--

CODIMC W•rll1 In ...-i. ......... ,y,• •r• ••l,11en1 fre1n u11t1n9 l•w, wHllll1 un◄•rlln•tl er•••••••.,.•• 
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u,-391B-l-4 

(1) Unless otherwise provided 1n the contract, a

trustee 1s not personally liable on contracts, except 

contracts for attorneys' fees, properly entered 1nto 1n h1s 

fiduciary capacity 1n the course of administrat1on of the 

trust estate unless he fa1ls to reveal his representative 

capacity and 1dent1fy the trust estate 1n the contract. 

(2) A trustee 1s personally liable for obl1gat1ons

ar1s1ng from ownership or control of property of the trust 

estate or for torts committed 1n the course of adm1n1strat1on 

of the trust estate only if he is personally at fault. 

1.20 

1.21 

1.22 

1.23 

l. 24

1.25 

1.26 

(3) Cla1ms based on contracts, except contracts for
I 1.27

attorneys' fees, entered into by a trustee 1n his f1duc1ary 

capacity, on obligations arising from ownership or control of 1.28 

the trust estate, or on torts committed 1n the course of trust 1.29 

admin1strat1on may be asserted against the trust estate by 1.30 

proceeding against the trustee 1n his fiduciary capacity, 1.31 

whether or not the trustee 1s personally liable. 

(4) Issues of liab1l1ty between the trust estate and 1. 32

the trustee 1nd1vidually may be determined 1n a proceeding for 
I 

1.33 

accounting, surcharge, or indemnification, or 1n any other 1.34

appropriate proceeding. 

Sect 10n 3. Paragraph {el of subsect 10n ( 2) of sect 10n 1. 35 

737.402, Florida Statutes, 1s amended to read: 1.36 

737.402 Powers of trustees conferred by this part.-- 1.37 

(2) Unless otherwise provided 1n the trust instrument, 1.38

a trustee has the power: 1.39 

(e} To acquire an undivided interest 1n a trust asset 1.40 

in which the trustee holds an und1v1ded interest 1n any trust 1.41 

capacity, 1nclud1ng, but not limited to, money market mutual 1.42 

funds, mutual funds, and common trust funds. 

2 

COOl�G W•rih ,n ...._.i. .......i. ty,e ••• .i.1.1,•n• f, • .,. .,.,st,n!!I J..,,, w••,j• 11n,j•rl,n•,j ••• •,j,j,t1•n1 
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186-391B-l-4 

Sect1on 4. Present subsection (2) of section 744.341, 

�lor1da Statutes, 1s renumbered as subsection (3) and amended, 

and a new subsection (2) is added to said section, to read: 

744.341 Voluntary guard1ansh1p.--

ill If requested 1n the pet1t1on for appointment of a 

guardian brought under this section, the court may direct the 

guardian to take possession of less than all of the ward's 

property and of the rents, income, issues, and profits from 

!L In such case, the court shall spec1fy 1n 1ts order the 

property to be included 1n the guardianship estate, and the 

duties and respons1b1l1ties of the guardian appointed under 

this section shall extend only to such property. 

illf�+ Except as provided 1n subsecr1on (2), any 

guardian appointed under this section shall have the same 

duties and respons1b1l1t1es as are provided by law as to 

guardians of property generally. 

l.' 

1., 

1.4 

1.' 

1.4 

1. 4

1.4 

1.5 

1. 5 

1.5 

1. 5 

1 5 

Section 5. Subsection (10) of section 744.444, Florida! 1.5 

Statutes, 1s amended to read: 

744.444 Power of guard1an without court approval.-­

Without obta1n1ng court approval, a guard1a� of the property 

may: 

(10) Deposit or invest l1qu1d assets of the estate, 

1nclud1ng moneys received from the sale of other assets, 1n 

federally insured 1nterest-bear1ng accounts, readily 

marketable secured loan arrangements, �onev market mutual 

funds, or other prude�: investments. The guardian may redee� 

or sell such deposits or investments to pay the reasonable 

l1v1ng expenses of the �ard as orov1ded herein. 

Sect1on 6. This act shall take effect upon oecom1ng a 

law. 

3 
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1 6 

1.6 
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186-3918-l-4

••••••••••••••••••••••••••••••••••••••••• 

HOUSE SUMMARY 

Provides that the provisions of law governing the general 
personal liability of trustees to third parties shall 
apply with respect to the trustee of a land trust 
conferring interest in real estate. 

Authorizes trustees to invest in money market mutual 
funds, mutual funds, and common trust funds. 

Provides that the court, in a guard1ansh1p proceeding, 
may direct that the guardian take possession of less than 
all of the ward's property. 

Authorizes guardians to invest in money market mutual 
funds without court approval. 

COOIHC. w., .. , "' � � ty�e ••• ,j•let1■ns fr■m ••'"''"!I l•w, wu41, vn4erl1ne,j ••• ..... ,hens. 
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1. 70 

1. 71

l. 73

1. 75 
1. 76 
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