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�Y Represent,.t1ve Messersmith 

A bill to be entitled 

An act relating to sexual battery; amending s. 

794. 011 ( 4) , F. s., and creating s. 794. 012, 

F.S., providing that persons who stand in 

familial, custodial, or official authority to a 

child over 11 years of age but under age 18 and 

who solicit the child for sexual activity shall 

be guilty of a third degree felony, and who 

engage in sexual activity with the child shall 

be guilty of a first degree felonyi providing 

an effe(..tive date. 

131 Be It Enacted by the Legislature of the State of Florida: 

1, 

IS 
1 Section 1. Subsection (4) of section 794.011, Florida 

1� 1 Statutes, is amended to read: 

II 
I 

II I 

19 

794.011 Sexual battery.--

(4) A person who commits sexual battery upon a person

over the age of 11 years, without that person's consent, under 

20 1 any of the following circumstances shall be guilty of a felony

21 of the first degree, punishable as provided 1n s. 775.082, s. 

� !I 22 775.083, or s. 775.084: 
�� 

"' a, I i3 (a) When the victim 1s physically helpless to resist.

(b) When the offender coerces the victim to submit by

threatening to use force or violence likely to cause serious 

personal 1nJury on the v1ct1m, and the v1ct1m reasonably 

� = 
� 0 
- ,,

25 

:6 

n believes that the offender has the present ab1l1ty to execute 

18 these threats. 

)0 (c) when the offende� coerces the victim to submit by

:u threatening to retaliate against the victim, or any other 

Jl, person, and the v1ct1m reasonably bel1eves that the offender 
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has the ability to execute these threats in the future. 

ltRetaliation,R as used in this section, includes, but is not 

limited to, threats of future physical punishment, kidnapping, 

false imprisonment or forcible confinement, or extortion. 

(d) when the offender, without the prior knowledge or

consent of the victim, administers or has knowledge of someone 

else administering to the victim any narcotic, anesthetic, or 

other intoxicating substance which mentally or physically 

incapacitates the victim. 

1 o : -tet--Whe n-the-v½e �d.-111-� s -o!de �-thon -l l-b1::1 t-!es s-thon-±8 

1/ yeo�s-er-a,e-and-the-o£fende�-�s-�n-o-pos½t½on-of-famil¼al7 

12 ,' e1:H!lt&B ·HI. l7 -eE-e££ ½etal-a1::1 theE½ tey-ove r -the-Ytet ½Ill- e.nd-1:!ses-t.h HS 

"I ot!tho�½ty-to-eoeree-the-v½et½m-eo-sl:!e�½tT

14, .i.�.2.3£� When the victim is mentally defective and the 

1s i offender has reason to believe this or has actual knowledge of 

l� 1 this fact. 

1'1 Section 2. Section 794.012, Florida Statutes, is 

10, created to read: 

p 794.012 Prohibited acts; persons 1n familial, 

,J custodial, or official authority; penalt_i_�s---

�3 

ill For ourposes of this section, nsexual activityn 

means oral, anal, or vaginal penetration by, or uni.on with, 

the se�ual organ of another or the anal or vaginal penetration 

ge a"l.u_her by a_ny other ob1ect, or mast_l..!.fl;:iat1on. 

El Any person who stands in position of fam1l1al, 

"6 custod1al, or official authority to a child over ll�ess 

than ],8 a_lld who: 

" 

:9 

OJ 

" 

ill Solle 1 ts t_ha t c:h_i_ld for sexua 1 act iv i tY.....§.b_a_ll be 

guilty of a felony of the third degree punishable as provided 

1_n s._--1l2..,_082
!. 

s
_._775.083, or s. 775.084. 

2 
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ill Engages in sexual activity,with that child shall 

be guilty of a felony of the first degree punishable as 

provided in s. 775.082, s. 775,0831 
or s. _ _1]5.084. 

(3) The willingness or consent of the child shall not 

be a defense in these_c_ircumstances, 

1:] 

1., 

1.< 

l:J 

1., 

Section 3. This act shall take effect October 1, 1984. IL• 

***************************************** 

HOUSE SUMMARY 

Provides that any person who stands in position of 
familial, custodial, or official authority to a child 
over 11 years of age but under 18 years of age and who 
solicits the child for sexual activity shall be guilty of 
a felony of the third degree and who engages in sexual 
activity with the child shall be guilty of a felony of 
the first degree. 

) 
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Florida Senitte - 1984 

By Senator Frank-

23-6O5-84 

Sl3 

A bill to be entitled 

An act relating to time l1m1tat1ons on criminal 

prosecutions; amending s. 775 15, f S , 

extending the statute of l1m1tat1on for certain 

sex-related crimes against persons under the 

age of 18, providing an effective date. 

Be It Enacted by the Legislature of the State of Florida 

632 

section 1 Paragraph (f) is added to subsection (2) of 

section 775 15, Florida Statutes, to read 

775.15 Time l1m1tat1ons.--

(2) Except as other�1se provided 1n this section, 

prosecutions far other offenses are subJect to the fallowing 

periods of limitation: 

ill If the victim of_ a viala:t:io_Q of s 1_2j Ollill or 

(SJ, 9. 794 as, s 800 02, s 800.03, s 000 04, or s 826 04 

19 under the_age of 18
1 

the applicable period o1.__limitat1an 

does not begin to run until the victim has reac�ed the age of 

18 or the violation 1s reoorted to a la� �'"l_f_orcemer,i.t or_ other 

governmental agency, whichever occurs earl1�r 

Section 2 This act shall take effect effect October 

1, 1984. 

***************************************** 

SENATE SUMMARY 

Provides that the statute of 11mitat1ons for certain sex

crimes against children does not begin to run until the 

child reaches age 18 or until the crime is reported, 

whichever occurs earlier. 

1 

CODI HG Wer,il ,n � � typ• ••• d•lat,ans ham •><111,ng lc.w, waroh und�d,n .. d <>•• ■tloi,11en,. 



February 6, 1984 

The Honorable Pat Frank 
State Senator, District 23 
312 Senate Office Building 
Tallahassee, FL 32301 

Dear Senator Frank: 

THE FLORIDA SENATE 

COMMITTEE ON JUDICIARY-CRIMINAL 
215 Senate Office Butldin& 
TaJlaha5.see, Florid& 32301 

(904) 488-1501 

Senator Kenneth C. Jenne, Chairman 

Senator Richard H. Langley, Viu-Cha,nnan

")J 
Paul L.iepshutz, Staff D1nctor /i. , c__;J-' yh 
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Senes_LL Carton /3 qz....

Attached 1s an analysis of those tatutes of limitacions 
pertaining to sex crimes against minors. It cone u es at 
those crimes which are most likely to be barred from prosecution 
by the running of the statute are non-rapes committed against 
the very young. It further suggests the novel solution of 
corrmencing the running of the statute for those crimes when 
the child reaches a particular age rather than when the crimes 
are committed. Although not certain, I am unaware of any 
other jurisdiction which takes that approach. I hope the 
memo will be helpful to you in deciding how to address the 
problem. 

Should you choose to request a bill, we will be glad to 
answer any questions Bill Drafting may have. 

PL/eh 

Attachment 

CURTIS PETERSON 

President 

JACK D. GORDON 

President Pro Tempore 

Sincerely, 

�u{· 
Paul Liepshutz 

JOE BROWN 

Secretary 

WAYNE W. TODD,JR. 

Scrgean1 at Arms 



February 3, 1984 

M E M O R A N D U M 

TO: Senator Pat Frank 

FROM: Donna Dugger, Legislative Analyst 

RE: Statute of limitations as it relates to sexual crimes 
against children. 

BACKGROUND: 

The purpose of the statute of limitations for a criminal 
prosecution is to protect people from being indefinitely 
threatened by possible criminal prosecution, which might 
otherwise be indefinitely delayed until such a time when defense 
witnesses become unavailable, judges change office, or other time 
hazards develop which could impede an otherwise good defense. 
State v. Hickman, 189 So.2d 254 (Fla. 2nd DCA 1966). 

Section 775.15, F.S., controls the time limitations for 
criminal prosecutions in the following manner: for a capital or 
life felony, there is no limitation; for a first degree felony, 
there is a four year limitation; for any other felony, there is a 
three year limitation; for a first degree misdemeanor, there is a 
two year limitation; for a second degree misdemeanor, there is a 
one year limitation. The statute of limitations in a criminal 
case begins to run from the date the crime is committed. 

Since the time limitations are contingent upon the 
seriousness of the crime, the penalties of the relevant sex 
crimes must be looked at to determine the appropriate limitation 
period. For instance, sexual battery is punishable as a capital 
felony, life felony, first degree felony, or second degree felony 
depending upon the age of the victim and the way the crime is 
committed. 

A sexual battery victim under the age of 12 years is fully 
protected because there is no statute of limitations since it is 
a capital felony offense. A nonconsenting sexual battery victim 
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who is 12 years old or older who has force or a deadly weapon 
used against him likely to cause serious injury is also fully 
protected because this is a life felony. 

As the force or method used to commit the offense becomes 
less violent, the degree of the offense decreases; consequently, 
the applicable statute of limitations also decreases. For 
example, a sexual battery victim who is 12 years old or older and 
who is basically coerced, or who is physically or mentally 
incapable of validly consenting, is protected up to four years 
after the crime occurred. Therefore, a 14 year old victim in 
this category would be able to initiate prosecution until he was 
18 years old because this is a first degree felony offense. 

A nonconsenting sexual battery victim 12 years old or 
older who has force used against him not likely to cause serious 
injury would be protected by a three year time limitation because 
this is a second degree felony. Therefore, a 12 year old victim 
falling into this category would be able to initiate prosecution 
until he was 15 years old because this is a second degree felony. 

To summarize, the effect of the statute of limitations on 
a sexual battery victim is as follows: a victim under 12 years 
of age is fully protected; a victim 12 years old or older can be 
protected fully, for four years, or for three years, depending on 
what category he falls into. The category he falls into depends 
upon the degree of force or method used to accomplish the 
offense. 

Generally, sex crimes that fall short of the penalties for 
sexual battery, such as statutory rape, incest, lewd and 
lascivious acts upon a child, as well as aggravated child abuse 
and child abuse, have a three year time limitation. If an eight 
year old child was the victim of a lewd and lascivious assault, 
he would be able to initiate prosecution until he was 11 years 
old. 

ANALYSIS OF THE PROBLEM 

It seems that the children who may be inadequately 
protected by the existing statute of limitations are the ones 
under 12 years old who have been victims of other sex crimes 
besides sexual battery. Victims of sexual battery under 12 years 
old are fully protected, and victims of sexual battery over 12 
years old are protected, at a minimum, until they reach 15 years 
of age. Victims of other sex crimes over the age of 12 years are 
also protected, for the most part, for a three year period, which 
would take them to their fifthteenth birthday at a minimum. It 
seems reasonable to assume that a child of fifteen would be 
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reasonably able to handle coming forward with the crime committed 
against him. 

On the other hand, victims of these other sex crimes who 
are under 12 years old are really too young, and many times are 
unaware that a crime has been committed against them, to come 
forward within a three year time limitation. 

POSSIBLE APPROACHES: 

1. The statute of limitations for sex crimes committed
against children would start to run at the time the crime was 
reported, instead of when the crime was committed. 

2. Abolish the statute of limitations for sex crimes
committed against children. 

3. Extend the time limitation for sex crimes against
children from the existing three and four years to some other 
arbitrary number of years. 

4. Leave the current statute of limitations the way it is
now, except if a child is under 12 years of age, and is a victim 
of one of the sex crimes proscribed by the following sections: 
s. 794.05, F.S., carnal intercourse with unmarried person under
18 years; s. 800.02, F.S., unnatural and lascivious act; s.
800.03, F.S., exposure of sexual organs; s. 800.04, F.S., lewd,
lascivious or indecent assault or act upon or in presence of
child; s. 826.04, F.S., incest; then the existing time periods do
not begin to run until the child reaches his twelfth birthday.

RECOMMENDATION: 

The first two approaches seem to be too broad and open­
ended because they could lead to the very result the statute of 
limitation is designed to prevent, which is to protect people 
from being indefinitely threatened by possible criminal 
prosecution. With the first approach, a seven year old victim of 
a lewd and lascivious assault might not report it until he was 15 
years old, which would mean he would still have until he was 18 
years old to initiate proceedings against the offender. With the 
second approach, the same victim would be able to initiate 
prosecution any time. 

Although the third approach would allow the seven year old 
victim mentioned above a pre-determined number of additional 
years to initiate prosecution, the approach would also allow a 14 
year old lewd and lascivious assault victim the same number of 
additional years to initiate prosecution, which seems a little 
unnecessary since the 14 year old is probably old enough to come 
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forward with his story in the next three years {that is the 
number presently allowed). 

The fourth approach is the one we recommend because it is 
the most narrow approach which addresses the outlined problem. 
It protects the young children who are the ones who most need 
that protection and who aren't being protected now, but does not 
change the time limits for the older children who seem to be 
adequately protected now. 

We have made some arbitrary assumptions about at what age 
a child should be old enough to come forward with his story. 
Based on these assumptions, we have recommended that for certain 
sex crimes the statute of limitations would start to run when the 
child reaches his twelfth birthday. However, as a policy 
decision, if you feel that a 15 year old child is not old enough 
to tell his story and therefore needs to be further protected 
under the time limitations, you could increase the age at which 
the statute of limitations would begin to run from 12 years old 
to an age you felt allowed enough maturation time for the child 
to be able to tell his story. 
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

ANALYST STAFF DIRECTOR 

1. Dugger Q -&:l · .ki_g_Qshutz '/V,.t'V
2. 

REPERENCE 

1. JCR
2.

ACTION 

3. 3.

SUBJECT: BILL NO. AND SPONSOR: 

Time L1m1tat1on on 
Criminal Prosecution 

I. SUMMARY:

A. Present Situation:

SB 632 by 
Senator Frank 

The purpose of the statute of l1m1tat1ons for a cr1m1nal
prosecution 1s to protect people from being 1ndef1n1tely
threatened by possible cr1m1nal prosecution, which might
otherwise be 1ndef1n1tely delayed until such a time when
defense witnesses become unavailable, Judges change office, or
other time hazards develop which could impede an otherwise good
defense. State v. H1�kman, 189 So.2d 254 (Fla, 2nd DCA 1966).

@@�v 
Section 775.15, F.S., controls the time limitations for
cr1m1nal prosecutions 1n the following manner: for a capital
or life felony, there is no limitation; for a first degree
felony, there is a four year limitation; for any other felony,
there is a three year limitation; for a first degree
misdemeanor, there 1s a two year limitation; for a second
degree misdemeanor, there 1s a one year l1m1tat1on. The
statute of l1m1tat1ons 1n a criminal case begins to run from
the date the crime 1s committed.

reproduced by 
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,Senes _;Si:,_ Ca,ton / 3 7 2-
Since the time limitations are contingent upon the seriousness
of the crime, the penalties of the relevant sex crimes must be
looked at to determine the appropriate limitation period.
Sexual battery is punishable as a capital felony, life felony,
first degree felony, or second degree felony depending upon the
age of the victim and the way the crime is committed.

A sexual battery victim under the age of 12 years is fully
protected because there is no statute of limitations since it
is a capital felony offense. S1m1larly, a nonconsenting sexual
battery victim who is 12 years old or older who has force or a
deadly weapon used against him likely to cause serious inJury
is fully protected because this 1s a life felony.

As the force or method used to commit the offense becomes less
violent, the degree of the offense decreases; consequently, the
applicable statute of limitations also decreases. Therefore,
the prosecution of a sexual battery involving a victim who 1s
12 years old or older und who is basically coerced, or who 1s 
physically or mentally incapable of validly consenting, must be 
brought within four years after the crime occurred because this
1s a first degree felony offense.

The case of a nonconsenting sexual battery victim 12 years old
or older who has force used against him not likely to cause
serious inJury must be brought w1thin a three year time
l1mitat1on because this 1s a second degree felony.

Generally, sex crimes that fall short of the penalties for
sexual battery, such as statutory rape (a second degree
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felony), incest (a third degree felony), lewd and lascivious 
assault upon a child (a second degree felony), have a three 
year time l1mitat1on. Comm1ss1on of an unnatural and 
lascivious act with another person 1s a second degree 
misdemeanor, which will have a 1 year time l1m1tat1on whereas 
exposure of sexual organs in a public place will have a 2 year 
time limitation since it is a first degree misdemeanor. 

B. Effect of Proposed Changes:

The bill would make an exception to the general rule that the
statute of l1m1tat1on begins to run from the date the crime 1s
committed by prov1d1ng that 1t would begin to run for certain
sex crimes committed against children under 18 years once such
crime was reported to officials or once the child became 18
years old, whichever occurred first. Therefore, an 11 year old
victim of a lewd and lascivious assault would be able to
1n1t1ate prosecution up until he was 21 years old unless he
reported the crime before he turned 18 years old, rather than
only being able to initiate prosecution up until he was 14
years old which is current law.

The sex crimes that would be covered by this exception would be
as follows: the first and second degree felony offense of
sexual battery, statutory rape (second degree felony), incest
(third degree felony), lewd and lascivious assault (second
degree felony), commission of an unnatural and lascivious act
(second degree misdemeanor), and expos�re of sexual organs
(first degree misdemeanor).

ECONOMIC IMPACT AND FISCAL NOTE: 

A, Public: 

None. 

B. Government:

According to the Department of Corrections, the bill will have
a minimal impact on the Department.

COMMENTS: 

None. 

IV. AMENDMENTS:

None.
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BILL NO. SB 632 

Page _l_ 

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

ANALYST 

1. Dugger-P·,P · 
2. 

STAFF DIRECTOR 

L1epshutz 11,l.M,/ 1. 
2. 

REFERENCE ACTION 

JCR FAV 

3. 3. 

SUBJECT: BILL NO. AND SPONSOR: 

Time Limitation on 
Criminal Prosecution 

SB 632 by 
Senator Frank 

I. SUMMARY:

A. Present Situation:
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The purpose of the statute of l1m1tat1ons for a criminal
prosecution is to protect people from being 1ndef1n1tely
threatened by possible cr1m1nal prosecution, which might
otherwise be indef1n1tely delayed until such a time when
defense witnesses become unavailable, Judges change office, or
other time hazards develop which could impede an otherwise good
defense. State v. Hickman, 1B9 So.2d 254 (Fla. 2nd DCA 1966).

Section 775.15, F.S., controls the time limitations for
criminal prosecutions in the following manner: for a capital
or life felony, there is no limitation; for a first degree
felony, there is a four year limitation; for any other felony,
there is a three year limitation; for a first degree
misdemeanor, there is a two year limitation; for a second
degree misdemeanor, there is a one year limitation. The
statute of limitations in a criminal case begins to run from
the date the crime is committed.

Since the time limitations are contingent upon the seriousness
of the crime, the penalties of the relevant sex crimes must be
looked at to determine the appropriate limitation period.
Sexual battery is punishable as a capital felony, life felony,
first degree felony, or second degree felony depending upon the
age of the victim and the way the crime is committed.

A sexual battery victim under the age of 12 years is fully
protected because there 1s no statute of limitations since 1t
is a capital felony offense. Similarly, a nonconsenting sexual
battery victim who is 12 years old or older who has force or a
deadly weapon used against him likely to cause serious inJury
is fully protected because this is a life felony.

As the force or method used to commit the offense becomes less
violent, the degree of the offense decreases; consequently, the
applicable statute of limitations also decreases. Therefore,
the prosecution of a sexual battery involving a victim who is
12 years old or older and who is basically coerced, or who is
physically or mentally incapable of validly consenting, must be
brought within four years after the crime occurred because this
is a first degree felony offense.

The case of a nonconsenting sexual battery victim 12 years old
or older who has force used against him not likely to cause
serious injury must be brought within a three year time
limitation because this is a second degree felony.

Generally, sex crimes that fall short of the penalties for
sexual battery, such as statutory rape (a second degree
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felony), incest (a third degree felony), lewd and lascivious 
assault upon a child (a second degree felony), have a three 
year time l1m1tat1on. Comm1ss1on of an unnatural and 
lascivious act with another person 1s a second degree 
misdemeanor, which will have a 1 year time l1m1tat1on whereas 
exposure of sexual organs 1n a public place will have a 2 year 
time l1m1tat1on since 1t 1s a first degree misdemeanor. 

B. Effect of Proposed Changes:

The bill would make an exception to the general rule that the
statute of l1m1tation begins to run from the date the crime is
comrn1tted by prov1d1ng that 1t would begin to run for certain
sex crimes committed against children under 18 years once such
crime was reported to off1c1als or once the child became 18
years old, whichever occurred first. Therefore, an 11 year old
victim of a lewd and lascivious assault would be able to
initiate prosecution up until he was 21 years old unless he
reported the crime before he turned 18 years old, rather than
only being able to initiate prosecution up until he was 14
years old which is current law.

The sex crimes that would be covered by this exception would be
as follows: the first and second degree felony offense of
sexual battery, statutory rape (second degree felony), incest
{third degree felony), lewd and lascivious assault (second
degree felony), commission of an unnatural and lascivious act
{second degree misdemeanor), and exposure of sexual organs
(first degree misdemeanor).

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

None.

B. Government:

According to the Department of Corrections, the bill will have
a minimal impact on the Department.

III. COMMENTS:

None.

IV. AMENDMENTS:

None.
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The purpose of the statute of limitations for a criminal
prosecution is to protect people from being indefinitely
threatened by possible criminal prosecution, which might
otherwise be indefinitely delayed until such a time when
defense witnesses become unavailable, judges change office, or
other time hazards develop which could impede an otherwise good
defense. State v. Hickman, 189 So.2d 254 (Fla. 2nd DCA 19661.
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Section 775.15, F.S., controls the time l.m1tat1o�s for
criminal prosec�t1ons 1n the following manner: for a capital
or life felony, there 1s no limitation; for a first degree
felony, there is a four year limitation; for any other felony,
there 1s a three year limitation; for a first degree
misdemeanor, there is a two year l1m1tation; for a second
degree misdemeanor, there is a one year limitation. The
statute of lim1tat1ons in a criminal case begins to run from
the date the crime is committed.

Since the time limitations are contingent upon the seriousness
of the crime, the penalties of the relevant sex crimes must be
looked at to determine the appropriate limitation period.
Sexual battery is punishable as a capital felony, life felony,
first degree felony, or second degree felony depending upon the
age of the victim and the way the crime is committed.

A sexual battery victim under the age of 12 years 1s fully
protected because there :s no statute of �imitations since 1t
is a capital felony offense. Similarly, a nonconsent1ng sexual
battery victim who 1s 12 years Old or older who has force or a
deadly weapon used against him likely to cause serious inJury
1s fully protected because this is a life felony.
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As the force or method used to commit the offense becomes less 
violent, the degree of the offense decreases; consequently, the 
applicable statute of limitations also decreases. Therefore, 
the prosecution of a sexual battery 1nvolv1ng a victim who 1s 
12 years old or older and who 1s basically coerced, or who 1s 
physically or mentally incapable of validly consenting, must be 
brought w1th1n four years after the crime occurred because this 
1s a first degree felony offense. 

Xhe case of a nonconsent1ng sexual battery v1ct1m 12 years old 
or older who has force used against him not l1ke:y to cause 
serious 1nJury must be brought w1th1n a three year t:me 
limitation because this is a second degree felony. 

Generally, sex crimes that fall short of the penalties for 
sexual battery, such as statutory rape (a second degree 
felony), incest (a third ,degree felony), lewd and lascivious 
assault upon a child (a second degree felony), have a three 
year time limitation. Commission of an unnatural and 
lascivious act with another person is a second degree 
misdemeanor, which will have a 1 year time limitation whereas 
exposure of sexual organs in a public place will have a 2 year 
time limitation since it is a first degree misdemeanor. 

B. Effect of Proposed Changes:

The bill would make an exception to the general rule that the
statute of limitation begins to run from the date the crime is
committed by providing tnat it would begin to run for certain
sex crimes committed against children under :a years once such
crime was reported to officials or once the child became 18
years old, whichever occurred first. Therefore, an 11 year old
victim of a lewd and lascivious assault would be able to
initiate prosecution up until he was 21 years old unless he
reported the crime before he turned 18 years old, rather than
only being able to initiate prosecution up until he was 14
years old which is current law.

The sex crimes that would be covered by this exception would be
as follows: the first and second degree felony offense of
sexual battery, statutory rape (second degree felony), incest
(third degree felony), lewd and lascivious assault (second
degree felony), commission of an unnatural and lascivious act
(second degree misdemeanor), and exposure of sexual organs
(first degree misdemeanor).

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

None.

B. Government:

According to the Department of Corrections, t�e bill will have
a minimal impact on the Department.

I I I . COMMENTS: 

Final Update: SB 632 died in the Committee on Criminal Justice in 
the House. Provisions similar to those 1n SB 632 we�e included 1n 
SB 138 wh1ch became law on June 5, 1984. Chapter 84-86, Laws of 
Florida. 

IV. AMENDMENTS: None. 
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The only time when consent 1s not an issue 1n a sexual battery
case 1s when the victim 1s 11 years or younger because the 
v1ct1m 1s deemed to be too young to consent; therefore, 
deterrn1n1ng at what point the child reaches that age 1s

cr1t1cal. 

In 1980, the Fourth District Court of Appeals held that the
phrase ''11 years or younger'' 1n the sexual battery statute, s.
794.011, F.S., did not include a child who was 11 years and 9
months old./1 The First D1str1ct Court of Appeals, on the 
other hand, held that the phrase "11 years or younger" did 
include a child who was 11 years and 3 months old./2 The 
Florida Supreme Court resolved this conflict by holding that
the phrase 11 11 years or younger" does refer to the time up to, 
but not including, the victim's 12th birthday./3 

B. Effect of Proposed Changes:

SB 138 would conform the phrase "11 years or younger" 1n the
sexual battery statute to the Supreme Court's holding in Hansen 
by changing that phrase to "less than 12 years of age 11 • 

Furthermore, the phrase "over the age of 11 years" found 
elsewhere 1n the sexual battery statute also concerning the
vict1rn 1 s age would be changed to "12 years of age or older". 

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

None.

B. Government:

None.

II I. COMMENTS : 

None. 

IV. AMENDMENTS:

None.
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/1 ,State v. Carroll, 378 So.2d 4 (Fla. 4th DCA 1980), cert. denied, 
385 So.2d 761 (Fla. 1980). 

/2 State v. Hansen, 404 So.2d 199 (Fla. 1st DCA 1981). 
/3 Hansen v. State, 421 So.2d 504 (Fla. 1982). 
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SUBJECT: BILL NO. AND SPONSOR: 

Sexual Battery 

I. SUMMARY:

A. Present S1tuat1on:

SB 138 by 
Senator Crawford 

The only time when consent 1s not an issue 1n a seAual battery
case is when the victim 1s 11 years or younger because the
v1ct1m is deemed to be too young to consent; therefore,
determining at what point the child reaches that age is
critical.

In 1980, the Fourth District Court of Appeals held that the
phrase "11 years or younger" in the sexual battery statute, s.
794.011, F.S., did not include a child who was 11 years and 9
months old./1 The First District Court of Appeals, on the
other hand, held that the phrase "11 years or younger" did
include a child who was 11 years and 3 months old./2 The
Florida Supreme Court resolved this conflict by holding that
the phrase "11 years or younger'' does refer to the time up to,
but not including, the victim's 12th birthday./3

B. Effect of Proposed Changes:

SB 138 would conform the phrase "11 years or younger" in the
sexual battery statute to the Supreme Court's holding 1n Hansen
by changing that phrase to "less than 12 years of age".
Furthermore, the phrase ''over the age of 11 years'' found
elsewhere 1n the sexual battery statute also concerning the
victim's age would be changed to ''12 years of age or older".

I I. ECONOMIC
. 

IMPACT AND FISCAL NOTE: © ® [p 11 A. Public:

None.

B. Government:

None.
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I I I . COMMENTS: 

Final Update: SB 138, which was the result of a conference 
committee, became law on June 5, 1984. SB 138 included prov1s1ons 
s1m1lar to those 1n Senate B111s 404, 632, 750, CS/SB 890 and 891, 
and House Bills 134 and 542. Chapter 84-86, Laws of Florida. 

IV. AMENDMENTS:

None.

/1 State v. Carroll, 378 So.2d 4 (Fla. 4th DCA 1980), cert. denied, 
385 So.2d 761 (Fla. 1980). 

/2 State v. Hansen, 404 So.2d 199 (Fla. 1st DCA 1981). 
/3 Hansen v. State, 421 So.2d 504 (Fla. 1982). 
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A. Present Situation:

Currently, there are several existing statutes which prohibit
persons from sexually interacting with a minor. The sexual
battery statute, section 794.011, Florida Statutes, prescribes
several penalties depending on the age of the offender and the
victim, whether consent is an element, whether force or a
deadly weapon is used, and whether physical inJury results or
is likely to result. Sexual battery is defined as any type of
penetration by, or union with, the sexual organ of another, or
the anal or vaginal penetration of another by any other obJect.

There is a provision in the sexual battery statute which makes
it a first degree felony for a person in familial, custodial,
or official au�hority over a victim who is older than 11 but
less than 18 years to use this authority to coerce the victim
to submit to nonconsensual sexual battery. The incest statute
also protects minors from being taken advantage of sexually by
penalizing sexual intercourse between family members of
sufficient relationship by making 1t a third degree felony
offense. Furthermore, section 880.04, F.S., penalizes the lewd
and lascivious handling, fondling or assault upon a child under
14 years old by making it a second degree felony offense.

Serles l<i Carton / 3 Cj 1--

A question arises as to whether existing law applies to
situations where a minor is encouraged by an adult to engage in
sexual behavior but no actual sexual contact occurs. The
general solicitation statute, Chapter 777, F.S., would not seem
to apply if there is an incompleted crime of sexual battery
because for the crime of solicitation to occur, the offender
must solicit (encourage) another person to commit an offense,
and in this situation, the one doing the soliciting is
committing the offense, not the minor who 1s being sexually
approached. Unless the offender does some overt act beyond
mere urging, the offense of "attempt" will not apply in this
situation either. However, the solicitation of another to
"give or receive of the body for licentious sexual intercourse
without hire'' is punishable as a second degree misdemeanor
under the prostitution statute.

B. Effect of Proposed Changes:

The provision 1n the sexual battery statute which prohibits
nonconsensual sexual battery by an offender in familial,
custodial, or official authority over the victim would be
deleted from that statute. Instead, the bill would create
another statute proscribing the solicitation and the actual
commission of certain 11 sexual activity" on children over 11 but 
less than 18 years by a person in familial, custodial, or 
official authority over the child. The prohibited "sexual 
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act1v1ty" would continue to include the definition of sexual 
battery, but it would also include masterbat1on. 

The newly created statute would no longer require, as the 
sexual battery statute does, proof of lack of consent or that 
the offender used such farn1l1al authority to coerce the child. 
Solic1tat1on of a child for "sexual activity" would be a third 
degree felony offense, whereas the actual engaging 1n such 
activity with the child would be a first degree felony offense. 

I I. ECONOMIC IMPACT AND FISCAL NOTE: 

A. Public:

None.

B. Government:

According to the Department of Correct1ons, there would be a
minimal fiscal impact because no s1gn1f1cant increase 1n prison
adm1ss1ons or in the length of commitments 1s foreseen.

III. COMMENTS:

None.

IV, AMENDMENTS:

None.



REVISED: April 4, 1984 BILL NO. SB 404 

Page _l_ DATE: March 19, 1984 

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

ANALYST STAFF DIRECTOR REFERENCE ACTION 

1. Dugger Q,'1.. L1e12shutz � 1. JCR FAV 
2. 2.
3. 3. 

SUBJECT: BILL NO. AND SPONSOR: 

Sexual Battery SB 404 by 
Senator Fox 

I. SUMMARY:

@®�v 
reproducr:>d by 

FLORIOA STATE ARCHIVES
DEP�\RTM[NT OF Sf ti.TE 

R A. G,\AY BUILDING
TaJ/ahassee, FL 32399-0250 

Serles_iL Carton J.11:!

A. Present S1tuat1on:

B. 

Currently, there are several ex1st1ng statutes which proh1b1t
persons from sexually 1nteract1ng with a minor. The sexual
battery statute, section 794,011, Florida Statutes, prescribes
several penalties depending on the age of the offender and the
v1ct1m, whether consent 1s an element, whether force or a
deadly weapon is used, and whether physical injury results or
is likely to result. Sexual battery is defined as any type of
penetration by, or union with, the sexual organ of another, or
the anal or vaginal penetration of another by any other obJect.

There is a provision in the sexual battery statute which makes
it a first degree felony for a person in familial, custodial,
or official authority over a victim who is older than 11 but
less than 18 years to use this authority to coerce the victim
to submit to nonconsensual sexual battery. The incest statute
also protects minors from being taken advantage of sexually by
penalizing sexual intercourse between family members of
sufficient relationship by making it a third.degree felony
offense. Furthermore, section 880.04, F.S., penalizes the lewd
and lascivious handling, fondling or assault upon a child under
14 years old by making it a second degree felony offense.

A question arises as to whether existing law applies to
situations where a minor is encouraged by an adult to engage 1n
sexual behavior but no actual sexual contact occurs. The
general solicitation statute, Chapter 777, F.S., would not seem
to apply if there is an incompleted crime of sexual battery
because for the crime of solicitation to occur, the offender
must solicit (encourage) another person to commit an offense,
and in this situation, the one doing the soliciting is
committing the offense, not the minor who is being sexually
approached. Unless the offender does some overt act beyond
mere urging, the offense of ''attempt" will not apply in this
situation either. However, the solicitation of another to 
"give or receive of the body for licentious sexual intercourse
without hire" is punishable as a second degree misdemeanor
under the prostitution statute.

Effect of Proposed Changes:

The provision 1n the sexual battery statute which prohibits
nonconsensual sexual battery by an offender in familial,
custodial, or official authority over the victim would be 
deleted from that statute. Instead, the bill would create
another statute proscribing the solicitation and the actual 
commission of certain "sexual activity" on children over 11 but
less than 18 years by a person in familial, custodial, or
off1c1al authority over the child. The prohibited "seAual
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act1v1ty" would continue to include the def1n1t1on of sexual 
battery, but 1t would also include masterbat1on. 

The newly created statute would no longer require, as the 
sexual battery statute does, proof of lack of consent or that 
the offender used such familial authority to coerce the child. 
Sol1c1tat1on of a child for ''sexual act1v1ty" would be a third 
degree felony offense, whereas the actual engaging in such 
activity with the child would be a first degree felony offense. 

II. ECQNOMiC IMPACT AND FISCAL NOTE:

A. Publ 1 c:

None.

B. Government:

According to the Department of Corrections, there would be a
minimal fiscal impact because no significant increase 1n prison
admissions or 1n the length of commitments 1s foreseen.

I I I , COMMENTS : 

None. 

IV, AMENDMENTS: 

None. 
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I. SUMMARY:

A. Present Situation:

Currently, there are several existing statutes which prohibit
persons from sexually interacting with a minor. The sexual
battery statute, section 794.011, Florida Statutes, prescribes 
several penalties depending on the age of the offender and the
victim, whether consent 1s an element, whether force or a 
deadly weapon is used, and whether physical injury results or
is likely to result. Sexual battery is defined as any type of
penetration by, or union with, the sexual organ of another, or 
the anal or vaginal penetration of another by any other obJect. 
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There is a provision in the sexual battery statute which makes
1t a first degree felony for a person 1n familial, custodial, 
or official authority over a victim who 1s older than 11 but
less than 18 years to use this authority to coerce the victim
to submit to nonconsensual sexual battery. The incest statute 
also protects minors from being taken advantage of sexually by 
penalizing sexual intercourse between family members of
sufficient relationship by making it a third degree felony
offense. Furthermore, section 880.04, F.S., penalizes the lewd
and lascivious handling, fondling or assault upon a child under 
14 years old by making it a second degree felony offense. 

R A. GRAY BUILDING 
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A question arises as to whether existing law applies to 
s1tuat1ons where a minor 1s encouraged by an adult to engage in 
sexual behavior but no actual sexual contact occurs. The 
general sol1c1tation statute, Chapter 777, F.S., would not seem
to apply 1f there is an incompleted crime of sexual battery 
because for the crime of solicitation to occur, the offender 
must sol1c1t (encourage) another person to commit an offense,
and in this situation, the one doing the soliciting is
committing the offense, not the minor who 1s being sexually
approached. Unless the offender does some overt act beyond
mere urging, the offense of "attempt" will not apply in this
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situation either. However, the solicitation of another to 
"give or receive of the body for licentious sexual intercourse 
without hire" is punishable as a second degree misdemeanor 
under the prostitution statute. 

B. Effect of Proposed Changes:

The provision in the sexual battery statute which prohibits
nonconsensual sexual battery by an offender in familial,
custodial, or official authority over the victim would be
deleted from that statute. Instead, the bill would create
another statute proscribing the solic1tat1on and the actual
commission of certain "sexual act1v1ty" on children over 11 but
less than 18 years by a person 1n familial, custodial, or
official authority over the child. The prohibited "sexual
activity" would continue to include the definition of sexual
battery, but 1t would also include masterbation.

The newly created statute would no longer require, as the
sexual battery statute does, proof of lack of consent or that
the offender used such familial authority to coerce the child.
Solicitation of a child for "sexual activity'' would be a third
degree felony offense, whereas the actual engaging in such
activity with the child would be a first degree felony offense.

II, ECONOMIC IMPACT AND FISCAL NOTE: 

A. Public:

None.

B. Government:

According to the Department of Corrections, there would be a
minimal fiscal impact because no significant increase 1n prison
admissions or in the length of commitments is foreseen.

III. COMMENTS:

Final Update: SB 404 died in the Committee on Cr1rn1nal Justice in 
the House. Provisions similar to those in SB 404 were included in 
SB 138 which became law on June 5, 1984. Chapter 84-86, Laws of 
Florida. 

IV. AMENDMENTS:

None.
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Chapter 794, Florida Statutes, prohibits varying degrees 
of involuntary sexual battery. For purposes of this bill, 
section 794.0ll(4)(e), Florida Statutes, creates a first degree 
felony for one to commit a sexual battery, without consent, upon 
a person who 1s over 11 years of age and less than 18, and the 
defendant enJoys "familial, custodial, or off1c1al author-1ty" 
over the minor and uses this "authority" to coerce the v1ct1m. 

There exist other prov1s1ons 1n the law relating to sexual 
abuse of minors. Section 794.05, Florida Statutes, outlaws 
unlawful carnal �nowledge with an unmarried person of previous 
chaste character under 18 years of age. Section 827.04, Florida 
Statutes, outlaws child abuse with third degree felony and 
misdemeanor penalties. Section 847.012, Florida Statutes, 
prohibits the sale or distribution of pornographic materials to 
minors. Section 796.03, Florida Statutes, establishes a second 
degree felony for procuring a minor (under 16) for prostitution. 

B. �FFECT OF PROPOSED CHANGES:

The bill would strike subsection (4)(e) fcom section 
794.011 and create a new section 794.012, readopting current law 
relating to the first degree felony as it presently exists and 
also creating a new third degree felony: solic1t1ng a minor 
(bet�een 11-17 years) for "sexual activityn . Under the new 
felony, any person enJoying "authority" over a youth who solicits 

1'boffia K � SUIT' 0-.-.-

lll 8- Olke a.wtaa, ...._, Jwtlla lDII (91,1) <IIM85 



STAFF SUMMARY/ANALYSIS - HB 134 
December 22, 1983 

Page 2 

the child for "sexual activity" could be convicted and sentenced 
for up to 5 years imprisonment. 

I I. FISCAL IMPACT 

Minimal impact. There may be a slight increase in future 
admissions to the Department of Corrections, which would not 
significantly effect the prison population or appropriation. 

I I I , COMMENTS 

The sponsor of the bill seeks to clarify current law as it 
relates to institutionalized minors and sexual conduct sought by 
persons in authority over them� 

IV. AMENDHE:HT!i

Prepared by: 

Staff Director: 

Copy to Sponsor: December 22, 1983 



Bill Analysis 

z�---\. © ® []) v 
- .

. . � - . 
. . 

.. �,··· 

reproduced by 
FLORIDA STATE ARCHIVES
D[PARTMENTOFST�TE

FLORID\ HOUSE OF REPRESENTATIVES 

H. L.- Moffitt, Spcalr.cr Stn• PaJck, Speaker pro tempore

Committ• on CrimiDal JIIIICKe 

R A GRAY BUILDING
Talluhllssee, FL 32399-0250

Series� Carton /-..., (,.._(,

Eh m L. Martina 
C!wmw, 
Harold W. Spae1 
\Ike OwnnM 

HB 134 by Rep. Messersmith 
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OTHER COMMITTEES OF REFERENCE: 
None 

r. SUMMA,!Y

A. PRESENT S_!TUAT!ON:

DATE: December �h..1983 

REVISED: 

REVISED: 

SENATE BILL: 

Chapter 794, Florida Statutes, prohibits varying degrees 
of involuntary sexual battery. For purposes of this bill, 
section 794.011\,)(e), Florida Statutes, creates a first degree 
felony for one to commit a sexual battery, without consent, upon 
a person who 1s over 11 years of age and less than 18, and the 
defendant enjoys "fam1l1al, custodial, or off1c1al authority" 
over the minor and uses this "authority" to coerce the victim. 

There exist other provisions 1n the law relating to sexual 
abuse of minors. Section 794.05, Florida Statutes, outlaws 
unlawful carnal knowledge with an unmarried person of previous 
chaste character under 18 years of age. Section 827.04, Florida 
Statutes, outlaws child abuse with third degree felony and 
misdemeanor penalties. Section 847,012, Florida Statutes, 
prohibits the sale or distribution of pornographic materials to 
minors. Section 796.03, Florida Statutes, establishes a second 
degree felony for procuring a minor (under 16) for prostitution. 

B. EFF�CT_Qf PROPOSED CHANGES:

The bill would s�r:ke subsection (4)(e} from section 
794.011 and create a new section 794.012, readopting current law 
relating to the first degree felony as it presently exists and 
also creating a new third degree felony: soliciting a minor 
(bet�een 11-17 years) for "sexual activity". Under the new 
felony, any person enjoying "authority" over a youth who sol1c1ts 
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the child for "sexual activity" could be convicted and sentenced 
for up to 5 years 1mpr1sonment. 

I I. FI.SCAI,_J)-!!'_ACT 

Minimal impact. There may be a slight increase in future 
admissions to the Department of Correct1ons, which would not 
s1gn1ficantly effect the prison population or appropriation. 

I II. COMMENTS 

The sponsor of the bill seeks to clarify current law as it 
relates to 1nst1tut1onalized minors and sexual conduct sought by 
persons 1n authority over them. 

IV. AMENDMENTS

Prepared by: � 

Staff Director: 

Copy to Sponsor: December 22, 1983 
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Rep. Messersmith & others 

I. SUMMARY:

reproduced by
FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE

R A. GR�Y BUILDING
Tallahassee, FL 32399-0250

Serles -/--K- Carton m..J. 

A. Present Situation:

Currently, there are several existing statutes which prohibit
persons from sexually interacting with a minor. The sexual
battery statute, section 794.011, Florida Statutes, prescribes
several penalties depending on the age of the offender and the
victim, whether consent 1s an element, whether force or a
deadly weapon is used, and whether physical inJury results or
is likely to result. Sexual battery 1s defined as any type of
penetration by, or union with, the sexual organ of another, or

the anal or vaginal penetration of another by any other obJect.

The only time when consent is not an issue in a sexual battery
case is when the victim is 11 years or younger because the
victim is deemed to be too young to consent; therefore,
determining at what point the child reaches that age is
critical. In 1980, the Fourth District Court of Appeals held
that the phrase "11 years or younger" in the sexual battery
statute, s. 794.011, F,S,, did not include a child who was 11
years and 9 months old. State v. Carroll, 378 So. 2d 4 (Fla.
4th DCA 1980), cert. denied, 385 So. 2d 761 (Fla. 1980). The
First District Court of Appeals, on the other hand, held that
the phrase "11 years or younger" did include a child who was 11
years and 3 months old. State v. Hansen, 404 So. 2d 199 (Fla.
1st DCA 1981). The Florida Supreme Court resolved this conflict
by holding that the phrase 1111 years or younger" does refer to
the time up to, but not including, the victim's 12th birthday.
Hansen v. State, 421 So. 2d 504 (Fla. 1982).

It is a first degree felony offense to commit sexual battery on
a nonconsenting victim over the age of 11 who is physically
helpless to resist, coerced by threats or force, mentally or
physically incapacitated, mentally defective and the offender
knows this, or is coerced by a person in familiar, custodial,
or official authority over a victim older than 11 but less than
18 years old.

The incest statute also protects minors from being taken
advantage of sexually by penalizing sexual intercourse between
family members of sufficient relationship by making it a third
degree felony offense. Furthermore, section 880.04, F.S.,
penalizes the lewd and lascivious handling, fondling or assault
upon a child under 14 years old by making it a second degree
felony offense.

A question arises as to whether existing law applies to
situations where a minor is encouraged by an adult to engage in
sexual behavior but no actual sexual contact occurs. The
general solicitation statute, Chapter 777, F.S., would not seem
to apply if there is an incompleted crime of sexual battery
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because for the crime of sol1c1tat1on to occur, the offender 
must sol1c1t (encourage) another person to commit an offense, 
and 1n this situation, the one doing the soliciting is 
comm1tt1ng the offense, not the minor who 1s being sexually 
approached. Unless the offender does some overt act beyond 
mere urging, the offen5e of "attempt'' will not apply 1n this 
s1tuat1on either. However, tne sol1c1tat1on of another to 
"give or receive of the body for l1cent1ous sexual intercourse 
without hire" is punishable as a second degree misdemeanor 
under the prost1tut1on statute. 

Currently, there 1s no statute which provides for enhanced 
penalties for acts of sexual battery committed by more than one 
person during the same criminal episode on another person. 
Therefore, 1f two persons committed the type of sexual battery 
punishable as a first degree felony on a v1ct1m during the same 
criminal episode, each would be punished for the first degree 
felony offense. 

On the other hand, any person who agrees, conspires, combines, 
or confederates with another to commit such sexual battery 
commits cr1m1nal conspiracy and would be punished for a second 
degree felony offense under s. 777,04. However, if the 
conspirators are successful, they can be convicted of both 
criminal conspiracy and the first degree felony offense of 
sexual battery. 

Nonconsenual sexual intercourse 1s prohibited by the sexual 
battery statute, s. 794.011, F.S., regardless of the victim's 
previous chastity. On the other hand, s. 794.05, F.S., 
commonly known as the statutory rape law, although available to 
penalize nonconsenual sexual intercourse, 1s most often used 
for penal1z1ng consensual sexual intercourse. However, to 
prosecute for this offense, it must be shown that the defendant 
had unlawful carnal intercourse with a previously chaste 
unmarried person who is under 18 years of age. If the unchaste 
character of the victim 1s caused solely by previous 
intercourse between the defendant and the v1ct1m, this shall 
not be a defense under the statute. 

When the statutory rape law was amended 1n 1921 to be gender­
neutral, the Florida Supreme Court held 1n Deas v. State, 161 
So. 729 (Fla. 1935), that the purpose of the statute was to 
protect youth from "the 1nit1al v1olat1on of their actual 
previous condition of sexual chastity rather than from the 
consequences of their subsequent voluntary indulgence 1n 
immorality" at 730. 

Although the Florida Supreme Court 1n Lowe v. State, 19 So.2d 
106 (Fla. 1944), construed the phrase ''previous chaste 
character'' to mean that the prosecutr1x had not had ill1c1t 
relations with anyone prior to the alleged offense, the Court 
has never been called on to determine whether previous 
nonconsensual intercourse would destroy the victim's chastity. 
However, persuasive authority exists 1n Nebraska and in Texas 
to suggest that previous nonconsensual intercourse does not 
destroy the victim's chastity for purposes of statutory rape. 

B. Effect of Proposed Changes:

The bill would no longer permit consent to be a defense to the
first degree felony offense of committing sexual battery on a
mentally defective v1ct1m over the age of 11 years. This means 
that 1f a mentally defective person consented to the sexual 
battery (i.e., sexual intercourse), the offender would 
nevertheless be guilty of a first degree felony offense. Thus, 
all the prosecution would have to prove was that a person was 
mentally defective and engaged in sexual intercourse with the 
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defendant. "Mentally defective" means that a person suffers 
from a mental disease or defect which renders that person 
temporarily or permanently incapable of appra1s1ng the nature 
of his or her conduct. 

HB 134 would conform the phrase ''11 years or younger" in the 
sexual battery statute to the Supreme Court's holding in Hansen 
by changing that phrase to "less than 12 years of age." 
Furthermore, the phrase "over the age of 11 years" found 
elsewhere 1n the sexual battery statute also concerning the 
v1ct1m's age would be changed to "12 years of age or older." 

The prov1s1on 1n the sexual battery statute which prohibits 
nonconsensual sexual battery by an offender 1n familial, 
custodial, or off1c1al authority over the victim would be 
deleted from that statute. Instead, the bill would create 
another statute proscribing the solicitation and the actual 
commission of certain "sexual activity" on children over 11 but 
less than 18 years by a person in famil1al/

L
custodial, �

off.1c1a""l: authority over the child. The prohibited "sexual 
activity" would continue to include the definition of sexual 
battery, but it would also include masterbation. 

The newly created statute would no longer require, as the 
sexual battery statute does, proof of lack of consent or that 
the offender used such familial authority to coerce the child. 
Solicitation of a child for

c...
"sexual activity" -would be a tlu-r---d 

�___f_�lony_oLtens�,-WheLe.as the actual engaging in such 
activity with the child would be ........ first degree felony offense_j. 

The bill would provide for enhanced penalties for acts of 
sexual battery committed by more than one person during the 
same criminal episode. The bill would only apply to the type 
of seAual battery punishable as a first or second degree felony 
and not to the type of sexual battery punishable as a life 
felony or capital felony. Therefore, if more than one person 
committed an act of the type of sexual buttery punishable as a 
second degree felony, such persons would be punished as if it 
were a first degree felony. If they committed an act of the 
type of sexual battery punishable as a first degree felony, 
they would be punished as 1f it were a life felony. 

The bill would change the statutory rape law by providing that 
it would be a second degree felony for any person to have 
unlawful carnal intercourse with another person under the age 
of 15, rather than 18 as it is now, 1f they were not married to 
each other. It would be a defense to such prosecution that the 
defendant was less than 3 years older than the victim. 
However, the victim's chastity would not be a defense. 

The bill would also create a third degree felony offense if any 
person had unlawful carnal intercourse with any other person 
who was between the age of 15 and 18 years old, was of chaste 
character, and was not married to the offender. It would be a 
defense that the defendant was less than 3 years older than the 
victim. 

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

None.

B. Government:

According to the Department of Corrections, there would be no
significant fiscal impact because of the bill.
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To conform this bill to other bills passed favorably by the 
committee, the bill would need an amendment to conform all the 
applicable age references of victims in the sexual battery statute 
to the Supreme Court's holding 1n Hansen. 

IV. AMENDMENTS:

None.
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!y Sena tor Fox

40-534-B4 

A bill to be ert1tled 

An act relating to sexual battery, amending s 

794.011, F S , and creating s 794.012, F S 

See HB 134 

prov1d1ng that persons who stand 1n fam1l1al, 

custodial, or off1c1al authority to a child 

over 11 years of age but under age 18 and who 

solicit the child for sexual act1v1ty shall be 

gu1lty of a third degree felony, and who engage 

in sexual activity with the child shall be 

gu1lty of a first degree felony, providing an 

effective date 

Be It Enacted by the Leg1slature of the State of Florida 

Section 1. Subsection (4) of section 794.011, Florida 

Statutes, is amended to read: 

794 011 Sexual battery 

(4) A person who commits sexual battery upon a person 

over the age of 11 years, without that person's consent, under 

any of the following c1rcwnstances shall be guilty of a felony 

of the f1rst degree, pun1shable as provided in s 775.082, s. 

775.083, or s. 775.084 

(a) When the victim is physically helpless to resist 

(b) When the offender coerces the victim to submit by

threatening to use force or violence likely to cause serious 

personal 1nJury on the v1ctim, and the victim reasonably 

believes that the offender has the present ability to execute 

these threats 

(c) When the of=ender coerces the v1ct:m to submit bf

threatening to retaliate against the victim, or any other 

person, and the victim reasonably Celieves that the offender 

1 

COOING W•rtls ,n .....,..i. IJw-.- type ■re tleleto.ns lr•m ex11hnt 1,w, w•rtl, untl•,l•n•� ue ,■.i,hen, 



40-534-84 See HB 134 

has the ability to eYecute these threat3 in the future 

2 "Retaliation," as used in t:ns sec"':ion, includes, but is not 

3 lim1':ed to, threats of f_,ture pnysi:::al pun::.shrnent, kidnapping, 

4 false imprisonment or forcible confinement, or extortion 

5 (d) When the offender, without the prior knowledge or

6 consent of the victim, adnnnisters or has kno·,.,ledge of someone 

7 else administering to the victim any narcotic, anesthetic, or 

8 other intoxicating substance which mentally or physically 

9 incapacitates the victim 

10 fet W1'!.ea t.1\e V!:e'l!.!:M !:S el�er tit.ea ll �"t:14!. less �fl•� iS 

11 yeers e£ •�e aa& 1W\e e££ea&er �e !:ft a pee�t!:eft sf £aM!:l�al7 

12 •�e-1!.eO!:al, er eff�e�•l att�er�'l!.y ever tfte V!:et!:� ea& ttees tft�e 

13 u1tfler!:'l!.y -e eee!!l!!e 4!.fte v!:et!:111 4!.e e"t:lbi,.!:4!.-

14 illff1 When the victim is mentally defective and the 

15 offender has reason to believe this or has actual knowledge of 

16 this fact. 

17 Section 2 Section 794: 012, Florida Statutes, is 

18 created to read: 

19 794 012 Prohibited acts; persons in familial, 

20 custodial, or official authority, penalties 

21 (1) For purposes of this eection, "eexual act1v1ty"

22 means oral, anal, or vaginal penetration by, or union with, 

23 the sexual organ of another or the anal or vaginal penetration 

24 of another by any other obJect, or masturbation. 

25 (2) Any person who stands in position of familial, 

26 custodial, or official authority to a child over 11 but less 

27 than 18 and who 

28 (a) Solicits that child for sexual activity shall be 

29
1 

guilty of a felony of the third degree punishable as provided 

30 ins 775.082, s 775 083, ors 775 084 

31 

2 
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1 (b) Engages 1n sexual activity •,nth that child shall 

21 be guilty of a felony ::f the first degree p1..n1s!"lable as 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

provided in s 775 082, s 775 083, or s 775 084 

(3) The willingness or consent of �he cn1ld shall not 

be a defense in these circumstances 

Section 3 This act shall take effect October 1, 1994 

••••••••••••••••••••••••••••••••••••••••• 

HOUSE SUMMARY 

Provides that any person who stands in position of 
familial, custodial, or official authority to a child 
over 11 years of age but under 18 years of age and who 
solicits the child for sexual activity shall be guilty of 
a felony of the third degree and who engages in sexual 
activity with the child shall be guilty of a felony of 
the first degree. 

3 
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l!y Senator Crawford 

13-218-84 

A bill to be entitled 

An act relating to sexual battery; amending s 

794 011, F S ; clarifying references to the age 

of the victim, providing penalties; providing 

an effective date. 

WHEREAS, the District Court of Appeal, Fourth District, 

held in State v Carroll, 378 So 2d 4 (Fla 4th DCA 1980), 

cert denied, 385 So.2d 761 (Fla. 1980), that the phrase 11 11 

year!! of age or younger," as used in the sexual battery 

statute in reference to the age of the victim, did not 

encompass a child who was 11 years and several months old, and 

WHEREAS, the Supreme Court of Florida, in Hansen v. 

State, 421 So 2d 504 (Fla. 1982), resolved a conflict between 

the Carroll decision and the decision of another District 

Court of Appeal by holding that the phrase referred to the 

time up to, but not including, the victim's 12th birthday, and 

WHEREAS, the decision of the Supreme Court reflects 

correctly the intent of the Legislature, and 

WHEREAS, the Legislature desires to remove any 

remaining doubts as to the meaning of the statute, NOW, 

THEREFORE, 

Be It Enacted by the Legislature of the State of Florida 

Section 1. 

amended to read• 

Section 794.011, Florida Statutes, i!!I 

794 011 Sexual battery.-­

(!) Definitions: 

( a} "Offender 11 means a person accused of a sexual 

offense. 

1 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

13-218-84

(b) "Mentally defective" means that a person suffers

from a mental disease or defect which renders that person 

temporarily or permanently incapable of appraising the nature 

of his or her conduct. 

(c) "Mentally incapacitated" means that a person is

rendered temporarily incapable of appraising or controlling 

his or her conduct due to the influence of a narcotic, 

anesthetic, or intoxicating substance administered to that 

person without his or her consent or due to any other act 

committed upon that person without his or her consent. 

(d) "Phyeically helplees" means that a person is 

unconscious, asleep, or for any other reason is physically 

unable to communicate unwillingness to an act. 

(e) 11Serious personal inJury" means great bodily harm 

or pain, permanent disability, or permanent disfigurement. 

(f) "Sexual battery" means oral, anal, or vaginal

penetration by, or union with, the sexual organ of another or 

the anal or vaqinal penetration of another by any other 

obJect, however, sexual battery shall not include acts done 

for bona fide medical purposes. 

(g) "Victim" means the person alleging to have been

the object of a sexual offense. 

(h) "Consent• means intelligent, knowing, and 

24 voluntary consent and shall not be construed to include 

25 coerced submission. 

26 (2) A person 18 years of age or older who commit■ 

27 sexual battery upon, or inJures the sexual organs of, a person 

28 less than 12 i¾ years of age er ye��,er in an attempt to 

29 commit sexual battery upon said person commits a capital 

30 felony punishable as provided in ss 775 082 and 921 141 If 

31 the offender 1s under the ag� of 18, that person shall be 

2 
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1 guilty of a life felony, punishable as provided in s 775 082, 

2 

3 

s 775.083, or s 775 084. 

(3) A person who commits seYual battery upon a person

4 12 years of age or older ever ��e a�e ef ii yeare, without 

5 that person's consent, and in the process thereof uses or 

6 threatens to use a deadly weapon or uses actual physical force 

7 likely to cause serious personal inJury shall be guilty of a 

B life felony, punishable as provided in s 775 082, s 775 083, 

9 or s. 775 084. 

10 (4) A person �ho commits sexual battery upon a person 

11 12 years of age or older ever ��e a�e ef ii yeare, without 

12 that person's consent, under any of the following 

13 circumstances shall be guilty of a felony of the first degree, 

14 punishable as provided in s. 775 082, s. 775 083, or s 

15 775. 084: 

16 

17 

(a) When the victim is physically helpless to resist

(b) When the offender coerces the victim to submit by 

18 threatening to use force or violence likely to cause serious 

19 personal inJury on the victim, and the victim reasonably 

20 believes that the offender has the present ability to execute 

21 these threats. 

22 (c) When the offender coerces the victim to submit by

23 threatening to retaliate against the victim, or any other 

24 person, and the victim reasonably believes that the offender 

25 has the ab1.l1.ty to execute these threats in the future 

26 "Retaliii.tion," as used in this section, includes, but is not 

27 limited to, threats of future physical punishment, kidnapping, 

28 false imprisonment or forcible confinement, or extortion 

29 

30 

31 

(d) When the offender, without the prior knowledge or

consent of the victim, administers or has knowledge of someone 

else administering to the vic�im any narcotic, anesthetic, or 

3 
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other intoxicating substance which mentally or physically 

incapacitates the v1ct1m. 

(e) When the victim is 12 years of age or older ��aa

4 ll but less than 18 years of age and the offender is in a 

5 position of familial, custodial, or official authority over 

6 the victim and uses this authority to coerce the victim to 

7 subm1 t 

8 (f) When the victim is mentally defective and the

9 offender has reason to believe this or has actual knowledge of 

10 this fact 

11 (5) A person who commits sexual battery upon a person

12 12 years of age or older ever 4u\e a•e ef l� years, without 

13 that person's consent, and in the process thereof uses 

14 physical force and violence not likely to cause serious 

15 personal injury shall be guilty of a felony of the second 

16 degree, punishable ae provided in e 775.082, e. 775 083, or 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

e 775 084. 

Section 2 This act shall take effect October 1, 1984. 

SENATE SUMMARY 

Clarifies provisions relating to age of sexual battery 
victims The term "11 years of age or younger" is 
changed to "less than 12 years of age " and the term 
"over the age of 11 years" ie changed' to "12 years of age 
or older." 
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