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tify different treatment of sexual and alternative reproduction
by adverting to perceived differences between “intimate” heter-
osexual reproduction and “non-intimate” alternative reproduc-
tion—differences that Lawrence and Obergefell say are irrele-
vant when determining the scope of fundamental rights
relating to intimate and family life. In addition, those regimes
rely on and reinforce the same sex/non-sex binary that Law-
rence and Obergefell clearly reject.

C. FAMILIAL DISESTABLISHMENT

The law’s sex/non-sex binary disciplines non-traditional
family formation. As such, it conflicts with the trend away from
sex exceptionalism in constitutional law, as the previous Sec-
tion demonstrated. It also conflicts with a cognate jurispruden-
tial trend: the trend toward familial disestablishment.

During the 1960s and 1970s, Supreme Court landmarks
like Griswold v. Connecticut,”™ Eisenstadt v. Baird,”” Roe v.
Wade,” and Moore v. City of East Cleveland™ disestablished
social and familial norms privileging the traditional family, de-
fined as the sexually procreative nuclear family. More recently,
gay rights jurisprudence has broadened the reach of the princi-
ples animating those early cases. Lawrence extended Griswold
and Eisenstadt’s interrelated values of relational privacy and
non-procreative sex to non-coital sex between same-sex part-
ners. Marriage equality jurisprudence extended those same
values to same-sex marriage and non-traditional family for-
mation.

More specifically, marriage equality jurisprudence stands
not just for the relatively narrow proposition that the Constitu-

governmental regulation of procreative conduct, see Abbasi, supra note 85, at
39; Katheryn D. Katz, Lawrence v. Texas: A Case for Cautious Optimism Re-
garding Procreative Liberty, 25 WOMEN’S RTS. L. REP. 249, 253 (2004).

306. 381 U.S. 479, 485-86 (1965) (holding that the Fourteenth Amend-
ment’s Due Process Clause protects a right to marital privacy that prohibits
the government from criminalizing married persons’ use of contraception).

307. 405 U.S. 438, 453 (1972) (holding that the Fourteenth Amendment’s
Equal Protection Clause prohibits the government from treating single per-
sons and married persons differently with respect to their decisions to use con-
traception).

308. 410 U.S. 113 (1973) (holding that the Fourteenth Amendment’s Due
Process Clause prohibits the government from infringing on a woman’s right
to decide whether or not to terminate a pregnancy).

309. 431 U.S. 494, 498 (1977) (plurality opinion) (holding that the Four-
teenth Amendment’s Due Process Clause prohibits the state from passing re-
strictive housing laws that “slic[e] deeply into the [biological] family itself”).
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tion protects a fundamental right to marry that includes same-
sex marriage, but also for the broader principle that the Consti-
tution prohibits the state from establishing a particular vision
of kinship to which its citizens must conform.”® In Kitchen v.
Herbert,”" the Court of Appeals for the Tenth Circuit embraced
the familial disestablishment principle when it held that exclu-
sionary marriage laws violated an individual’s constitutionally
guaranteed rights to marry and “establish” the kind of “family”
she desired.”” In Obergefell, the Supreme Court embraced that
principle when it recognized the vigorous protection that the
Fourteenth Amendment extends to “choices concerning . . . fam-
ily relationships.”® Far from protecting just same-sex mar-
riage, then, the marriage equality precedent safeguards famili-
al choice and association, “cast[ing] serious doubt . . . on specific
efforts to limit opportunities for same-sex couples to form fami-
lies.”" That precedent furthers a trend “toward a thinner form
of establishment, if not disestablishment,” in the law of mar-
riage as well as in the law of the family writ large.*

Familial disestablishment jurisprudence unsettles the ac-
tual and proposed reproductive regulation considered in Part I,
including the judicial and legislative refusal to view sex as just
another form of alternative reproduction. The law declines to
recognize a category of “artificial insemination by inter-

course,” " reasoning that the “distinction between reproduction

310. For the argument that contemporary marriage equality jurisprudence
stands for an expansive right to familial self-definition, see Cahill, Oedipus
Hex, supra note 2, at 246—49; Cary Franklin, Marrying Liberty and Equality:
The New Jurisprudence of Gay Rights, 100 VA. L. REV. 817 (2014); NeJaime,
supra note 5, at 1231 (arguing that “marriage equality may facilitate, rather
than disrupt, the new model of parenthood built in earlier nonmarital work”).

311. 755 F.3d 1193 (10th Cir. 2014).

312. Id. at 1199 (holding that “the Fourteenth Amendment protects the
fundamental right to marry, establish a family, raise children, and enjoy the
full protection of a state’s marital laws”).

313. Obergefell v. Hodges, 135 S. Ct. 2584, 2599 (2015). The Court’s deci-
sion in United States v. Windsor paved the way for the constitutional parity
that Obergefell establishes between same-sex and opposite-sex families with
regard to familial choice. See United States v. Windsor, 133 S. Ct. 2675, 2694
(2013) (criticizing the Defense of Marriage Act in part because it “makes it
even more difficult for the children [of same-sex couples] to understand the
integrity and closeness of their own family and its concord with other families
in their community and in their daily lives” (emphasis added)).

314. NedJaime, supra note 5, at 1255.

315. Alice Ristroph & Melissa Murray, Disestablishing the Family, 119
YALE L.J. 1236, 1270 (2010).

316. Kesler v. Weniger, 744 A.2d 794, 796 (Pa. Super. Ct. 2000).
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via sexual intercourse and the non-sexual clinical options for
conception” is “commonsense.”’ In so doing, it uses sex as a
proxy for intimacy, thereby establishing an idealized vision of
sex. Moreover, it imposes biological fatherhood in situations
where it is unwanted, thereby establishing an idealized vision
of biological, dual-gender parenthood.”

In addition, familial disestablishment jurisprudence upsets
regulatory regimes that rely on the sex/non-sex binary to estab-
lish the traditional family. Some of those regimes use the
sex/non-sex binary to entrench the traditional nuclear family
for overtly ideological reasons. For example, David
Blankenhorn asserts a distinction between procreation the “old-
fashioned way” and procreation the “intentional” way in order
to justify alternative reproductive regulation that privileges bi-
ology over other forms of connection and affiliation.” Others
use that binary in more subtle ways to channel individuals into
thinking about the family according to a traditional paradigm
of it. For example, Cahn invokes the binary to justify the regu-
lation of alternative reproduction—by eliminating sperm donor
anonymity,”” for instance, and by requiring sperm donors to
register with a sperm donor registry””'—in ways that force
those who rely on sperm donors to conceptualize them in famil-
ial terms.”” Whether transparently ideological or not, all of
these regimes are in serious tension with constitutional law’s
interrelated values of familial autonomy and disestablishment.
Not only do they frustrate individuals’ efforts “to establish” the

317. Ferguson v. McKiernan, 940 A.2d 1236, 1245 (Pa. 2007).

318. See Polikoff, supra note 126, at 59, 62 (urging the law to move “to-
wards [allowing] . . . all women to raise a child without a legal father,” should
they so desire, and arguing that forced paternity in cases where women do not
want it reinforces the message that “children’s families will be incomplete
without a man”).

319. Marquardt, supra note 8, at 23. For a longer discussion of how alter-
native reproduction has become the new resting place for Blankenhorn’s long-
standing anxiety over non-traditional family formation, see Cahill, Oedipus
Hex, supra note 2, passim.

320. For the argument that anonymous gamete donation could lead to acci-
dental incest, see Naomi Cahn, Accidental Incest: Drawing the Line — or the
Curtain? — for Reproductive Technology, 32 HARV. J.L. & GENDER 59 (2009).

321. For the argument that the federal government ought to establish na-
tional gamete donor registries, see Naomi Cahn, Necessary Subjects: The Need
for a Mandatory National Donor Gamete Databank, 12 DEPAUL J. HEALTH
CARE L. 203, 203-06 (2009); Cahn, The New Kinship, supra note 104, at 6.

322. For an elaboration of how Cahn’s (and others’) arguments favoring
greater regulation of alternative reproduction raise familial establishment
concerns, see Cahill, Oedipus Hex, supra note 2, at 226-37.
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family that they want, but they also simultaneously reinforce
and solidify a normative conception of kinship.

D. PROCREATIVE INTENTIONALITY AND PURPOSEFUL
PARENTHOOD

Reproductive binarism privileges the manner of procrea-
tion over the intentions of the procreative parties. As such, it
frustrates constitutional norms favoring intention as the foun-
dation of parental and familial rights. For more than fifty
years, constitutional law has recognized the values of private
ordering and procreative intentionality in shaping rights relat-
ing to privacy, procreation, and the family.*® Recent constitu-
tional decisions on marriage and the family endorse and reaf-
firm those same values.

In an article on the synergistic relationship between family
law and marriage equality jurisprudence,”® Douglas NeJaime
argues that Obergefell vindicates the “intentional parenthood
principle” that emerged from family law advocacy on behalf of
intentional—and often non-biological—parents starting in the
1990s.°* Contesting the view that marriage equality represents
a dramatic departure from that advocacy,’” NeJaime contends
that “marriage equality was partly enabled by—and in turn
enables—intentional and functional concepts of parenthood
forged in earlier nonmarital [family law] advocacy.” Under
this view, marriage equality reflects, channels, and solidifies
the model of intentional procreation and parenthood that mate-

323. See Shultz, supra note 200, at 327-28, 327 n.82 (stating that “[ojur
society generally favors the fulfillment of individual purposes and the amplifi-
cation of individual choice. . . . Qur political and cultural traditions emphasize
individual liberty, particularly in central arenas of personal life, such as re-
production,” and citing Skinner, Griswold, and Roe in support of that proposi-
tion).

324. NedJaime, supra note 5.

325. Id. at 1200, 1249. Family law’s emphasis on intention as the basis for
legal rights, rather than on traditional indicia of legal parenthood like biology,
gender, and marriage, has been widely observed and amply documented. See,
e.g., lan Ayres, Empire or Residue: Competing Visions of the Contractual Can-
on, 26 FLA. ST. U.L. REV. 897 (1999); Ertman, supra note 167, at 81-82; Hill,
supra note 270, at 386 (“[D]efending an ‘intentionalist’ account of the right of
procreation . . . .”); Robertson, Procreative Liberty, supra note 97, at 429; Jana
B. Singer, The Privatization of Family Law, 1992 Wis. L. REV. 1443; Richard
F. Storrow, Parenthood by Pure Intention: Assisted Reproduction and the
Functional Approach to Parentage, 53 HASTINGS L.J. 597 (2002).

326. See NeJaime, supra note 5, at 1231-36 (summarizing these argu-
ments).

327. Id. at 1236.
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rialized over decades of LGBT family law work.” Like the body
of family law that paved its way, marriage equality prioritizes
function and intent over traditional indicia of parenthood like
biology, sexual orientation, and even marriage itself.

By valuing procreative form over procreative intent, repro-
ductive binarism undermines constitutional law’s prioritizing of
private ordering in procreative and familial affairs. Laws that
regulate the practices of alternative reproduction, including
mandatory non-anonymity laws and mandatory donor regis-
tries, frustrate procreative and familial intent by imposing a
particular image of family—biological paternity—on those who
might want to define family in less-traditional ways. Judicial
decisions that void sexual insemination contracts on public pol-
icy grounds do so as well, privileging as they do reproductive
acts over reproductive intentions.

V. REPRODUCTION BY INTENT

What would the law look like in a world where legal rela-
tionships and reproductive practices did not turn so heavily on
a factually incoherent and constitutionally questionable
sex/non-sex binary? The primary objectives of this Article have
been to illuminate the pervasive presence of that binary in the
law and to challenge it from a factual/formal and constitutional
perspective. For that reason, this Part only briefly—and tenta-
tively—answers the question posed above.

Section A proposes a unitary model of reproductive regula-
tion grounded in intent and argues that that model ought to
guide the regulation of sexual and alternative reproduction
alike. The current approach to reproductive regulation centers
on criteria—like intimacy, sex, deliberation, control, chance,
artfulness, and naturalness—that are vague, equivocal, and
misleading; they are also normatively undesirable and consti-
tutionally questionable in light of existing and emerging consti-
tutional norms relating to sex, marriage, procreation, and fami-
ly formation. A new model that better comports with those
norms is needed, and Section A offers one. Section B antici-
pates and responds to objections to the model put forth in Sec-
tion A.

328. According to NeJaime, marriage equality has also enabled intentional
parenthood in some states, like Florida and Iowa, where courts have invoked
the marriage equality precedent in support of intentional same-sex family
formation. See id. at 1246-47, 1256-58 (discussing Iowa and Florida, respec-
tively).
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A. TOWARD AN INTENT-BASED MODEL OF REPRODUCTION

This Article favors a unitary system of reproductive regula-
tion that turns on intent rather than on procreative mechanics
and on unreliable (and constitutionally questionable) criteria
like sex and intimacy. Other scholars support similar treat-
ment of sexual and alternative reproduction, although not for
all of the reasons and in the ways identified here.”” For some,
the similarities between sexual and alternative reproduction
militate in favor of less state intervention in alternative repro-
duction. For others, those similarities support greater, not less-
er, regulation of it.

For instance, arguing that “like cases” ought to receive
“like treatment,”” Marsha Garrison proposes that the law pro-
hibit anonymous sperm donation in cases involving women who
are not married to someone with whom they intend to raise a
child that results from that donation. Such women would in-
clude single women and perhaps also lesbian couples, whether
married or not.*” “[Olutside the [alternative insemination by

329. See, e.g., ERTMAN, supra note 125, at xiv—xv (discussing similarities
between “Plan A” and “Plan B” parenthood in terms of procreative intention);
Appleton, supra note 50, at 111 (asking whether parentage law’s “sex/no sex
dividing line” warrants reconsideration in light of the “natural insemination”
movement and of the growing number of non-traditional procreators who seek
to create family through alternative means); NeJaime, supra note 5, at 1253
(stating that marriage equality “presents a challenge to family law regulations
that continue to draw distinctions between families formed by different-sex
and same-sex couples”); Polikoff, supra note 126, at 59 (supporting the crea-
tion of families through sexual and non-sexual means); Robertson, Procreative
Liberty, supra note 97, at 428 (favoring parity of treatment between sexual
and alternative reproduction because of the similar interests involved in each).
None of these commentators situates, as this Article does, different treatment
of sexual and alternative reproduction within the larger context of the law’s
sex/non-sex binary. Nor does any consider why maintaining that binary—in all
of the ways that the law does—makes little sense as a factual matter and is
likely unconstitutional in light of existing and emerging constitutional norms
relating to sex, marriage, procreation, and family formation.

330. Garrison, Law Making for Baby Making, supra note 104, at 879. Gar-
rison posits that “[t]he law has never cared whether sperm and ovum met in a
fallopian tube or in the uterus; there is no obvious reason why it should care if
sperm and ovum meet in a petri dish. What matters are the relational inter-
ests that ultimately result.” Id. at 880.

331. See id. at 896-97 (supporting anonymous donation in cases involving
married women and their husbands, so long as their husbands consent); id. at
903 (opposing anonymous donation in cases involving single women). Because
Garrison wrote her article before same-sex marriage was legally recognized in
any U.S. jurisdiction, it is hard to say whether she would support anonymous
donation in cases involving women married to other women, where the “paren-
tal presumption” might apply. On the application of the presumption in that
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donor] context,” she says, “our legal system grants no parent,
male or female, the right to be a sole parent.”” “[Tlhere is no
obvious reason why paternity laws should mandate different
results when women conceive using [alternative insemination
by donor] and when women conceive sexually.””

Like Garrison, this Article contends that sexual and alter-
native reproduction are alike in ways that demand “like treat-
ment.” Unlike Garrison, however, it does not favor importing
the rules that currently govern sexual conception—including
the universal rules that disallow paternity waivers—into the
alternative reproductive context in order to achieve that result.
Moving toward a unitary system of reproductive regulation in
this way is ill-advised for two reasons.

First, applying the rules of sexual conception to alternative
reproduction, thereby not only eliminating sperm donor ano-
nymity but also mandating paternity for sperm donors who do-
nate to unmarried women, will never achieve the parity that
Garrison imagines. To the contrary, such a regime will signifi-
cantly curtail the reproductive autonomy of alternative procre-
ators in ways, and for reasons, that are normatively undesira-
ble.

To see why that is so, consider that the law cannot force an
unmarried woman who conceives with a man sexually to reveal
that man’s identity; Garrison herself acknowledges as much:
“[Clontemporary family law strongly encourages unmarried
women to establish the paternity of their children, but does not
mandate it.”* A not insignificant percentage of unmarried
women either cannot, or do not want to, identify their child’s
father, as evidenced by studies on the number of unmarried
women—a group that accounted for nearly forty-one percent of
all live births in 2013**—who do not seek child support from

context, see Susan Frelich Appleton, Presuming Women: Revisiting the Pre-
sumption of Legitimacy in the Same-Sex Couples Era, 86 B.U. L. REV. 227
(2006); NeJaime, supra note 5, at 1240—49. At times Garrison appears to reject
anonymous donation even for single women who plan to raise a child with an
unmarried female partner. Garrison, Law Making for Baby Making, supra
note 104, at 910. At other times, however, Garrison suggests that she would
support anonymous donation for lesbians, so long as they are married and can
satisfy family law’s two-parent ideal. See id. at 911 n.340.

332. Garrison, Law Making for Baby Making, supra note 104, at 906.

333. Id. at 903.

334. Id. at 911 (emphasis added).

335. Joyce A. Martin et al., Births: Final Data for 2013, NAT'L VITAL STAT.
REP., Jan. 15, 2015, at 2 http://www.cdc.gov/nchs/data/nvsr/nvsré4/nvsré4_01
.pdf.
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the father, even in cases where federal law requires them to do
0. While known paternity might exist in most sexual concep-
tion cases, it does not exist in some of them.

Mandating legal paternity—and not just non-anonymity—
in the alternative insemination context, therefore, would not
establish parity between alternative reproduction and sexual
conception as the latter actually exists. Rather, doing so would
curtail the reproductive autonomy of alternative procreators in
order to achieve parity between alternative reproduction and
sexua}mconception as the latter should ideally exist, according to
some.

A second reason why Garrison’s recommendation is ill-
advised relates to the law’s shift toward intent-based parent-

336. See, e.g., SHARON HAYS, FLAT BROKE WITH CHILDREN: WOMEN IN THE
AGE OF WELFARE REFORM 79-82 (2003) (discussing unmarried women’s reluc-
tance or inability to identify their child’s father, even though federal law re-
quires them to do so in order to receive government support); Garrison, Law
Making for Baby Making, supra note 104, at 911-12.

337. See Ertman, What’s Wrong with a Parenthood Market?, supra note 14,
at 32 (arguing that “it seems unfairly burdensome to impose a standard of
two-biological-parent families for children conceived through [alternative in-
semination] that is not imposed on parents who conceive coitally”). In this
sense, Garrison’s proposal to require paternity in a large subset of alternative
reproduction cases represents a normatively and constitutionally problematic
example of what I have elsewhere termed “regulating at the margins.” See
Courtney Megan Cahill, Regulating at the Margins: Non-Traditional Kinship
and the Legal Regulation of Intimate and Family Life, 54 ARIZ. L. REV. 43, 43
(2012). Regulating at the margins occurs, I argue, when the law uses a mar-
ginal kinship practice like same-sex marriage or alternative reproduction as
an occasion to imagine what the ideal family ought to look like for everyone.
Id. at 57. The procreation rationale for exclusionary marriage laws was a prob-
lematic—and, according to the Supreme Court in Obergefell v. Hodges, uncon-
stitutional—example of “regulating at the margins” because it subjected same-
sex couples to a normative ideal, procreative marriage, from which opposite-
sex couples were completely exempt. 135 S. Ct. 2584, 2606-07 (2015) (rejecting
the procreation rationale for exclusionary marriage laws). As with same-sex
marriage prohibitions, laws that require paternity—or simply eliminate gam-
ete donor anonymity—for all donor-conceived persons are a constitutionally
deficient example of regulating at the margins, as such laws impose a norma-
tive ideal on alternative procreators that cannot be universally imposed on
sexual procreators. See Courtney Megan Cahill, Universalizing Anonymity
Anxiety, J.L. & BIOSCIENCES (forthcoming 2016) (discussing proposals to elim-
inate gamete donor anonymity as constitutionally problematic attempts to
regulate all procreation “at the margins”). Garrison herself recognizes that her
proposal selectively targets alternative procreators in this manner. See Garri-
son, Law Making for Baby Making, supra note 104, at 912 (observing that “[i]t
is true that public policy tolerates unmarried women’s failure to establish the
paternity of sexually conceived children largely because it is powerless to do
anything about it. [Alternative insemination by donor] offers a context in
which dual parenting could far more reliably be enforced” (emphasis added)).
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hood. As Martha Ertman observes in her critique of Garrison’s
proposal, Garrison appears to favor the conventional nuclear
family and “majoritarian beliefs”* rather than private ordering
and intent as guiding principles for family law.’® Indeed, Gar-
rison’s antidote to reproductive binarism perpetuates many of
the problems of reproductive binarism discussed earlier, includ-
ing its tendency to undermine the norms and values that have
emerged from the law’s engagement with the family and its
radical transformation over the last several decades—norms
and values like procreative freedom, sexual disestablishment,
familial disestablishment, familial pluralism, and procrea-
tive/parental intentionality.

This Article argues that intent, rather than majoritarian
values or reproductive mechanics, ought to serve as the law’s
principal guide when operationalizing a unitary system of re-
productive regulation. Even as this Article recognizes that sex-
ual and alternative reproduction are formally similar in ways
that demand equal treatment, it also argues that intent ought
ultimately to guide the regulation of all reproduction, regard-
less of the form that it assumes.

A unitary system of reproductive regulation grounded in
intent would render many of the proposed regulations of alter-
native reproduction considered earlier legally questionable, If
alternative procreators are subject to regulations that abolish a
key industry norm—anonymity—then there is little reason to
exempt sexual procreators from those same regulations.* Simi-
larly, a unitary system of reproductive regulation would cast
doubt on proposals to punish gamete banks for organizing do-
nors in race-salient ways—by, for instance, permitting users of
those banks’ websites to easily filter (and therefore eliminate)
prospective donors on the basis of their race.* “If we scrutinize
white single mothers’ selection of white sperm donors, we
should also critique white men who choose to marry white
women,” Ertman writes. “If this level of meddling seems ridicu-

338. Ertman, What’s Wrong with a Parenthood Market?, supra note 14, at
38-39 (including Garrison among commentators who do not “agree that pri-
vate decision-making is appropriate to determine who can become a parent”).

339. Id.

340. For an elaboration of this argument, see Cahill, Oedipus Hex, supra
note 2, at 211-12; see also Cohen, supra note 125, at 443.

341. See Fox, Racial Classification, supra note 103, at 1852-55 (discussing
race-conscious donor catalogs).
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lous, it is hard to see how it is appropriate when the insemina-
tion occurs technologically rather than coitally.”*

In addition, a unitary system of reproductive regulation
would require re-evaluating actual regulations of alternative
reproduction, including FDA regulations that exempt donations
between “sexually intimate” partners from its mandatory test-
ing requirements. Such regulations rest on criteria, like sex
and intimacy, which are an unstable and constitutionally ques-
tionable basis for reproductive regulation. If the law exempts
sexually intimate partners from mandatory testing—as it does,
whether they are procreating through alternative or sexual
means—then it ought also to exempt procreative partners who
are “intimate” in other ways, like Trent Arsenault and the
women who sought his services.

Finally, a unitary system of reproductive regulation would
necessitate a second look at the law’s deeply rooted public poli-
cy against sexual conception agreements and at the continued
statutory refusal to define sex as a form of assisted reproduc-
tion. If the law permits paternity waivers in the alternative re-
productive context, then it cught to permit them as well in the
sexual reproductive context, at least where the parties have a
duly executed contract to that effect. The judicial and legisla-
tive repudiation of a category of “artificial insemination by in-
tercourse” fails to comport with the lived experience of sexual
and alternative reproduction—as well as with the constitution-
al law that protects both. It fails to reflect the reality that sex-
ual and alternative reproduction are similar in essential ways,
and that the latter takes place under conditions of intimacy at
least as often as the former does not. Moreover, it fails to com-
port with the disestablishment and autonomy norms that con-
stitutional law robustly protects.

B. ANTICIPATED OBJECTIONS

This Section briefly anticipates—and responds to—three
objections to the regulatory scheme envisioned above: (1) objec-
tions relating to health and safety; (2) objections relating to
sexual conception contracts; and (3) objections relating to unin-
tended consequences on paternity.

342. Ertman, What’s Wrong with a Parenthood Market?, supra note 14, at
30.
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1. Objections Relating to Health and Safety

One objection to moving toward a more unitary system of
reproductive regulation relates to health and safety: failure to
regulate alternative reproduction by imposing caps on donation
and eliminating anonymous donation could lead to health epi-
demics—should a single donor with a deleterious condition pass
it on to hundreds of progeny—as well as to “accidental incest”
between unsuspecting donor-conceived children.’® No less con-
cerning are the consequences of expanding the FDA’s definition
of “sexually intimate” partners to encompass a larger swath of
procreative partners who do not conform to the government’s
normative view of sexual intimacy—and who therefore can
evade the FDA’s mandatory testing requirements for a host of
transmissible diseases.

These objections are empirically weak—how likely is it
that donor-conceived children will “commit” accidental in-
cest?*—but they also fail to reckon with the fact that the risk
of any of those misfortunes happening is significantly greater
in the sexual reproductive context than it is in the one which
regulators are targeting.” This is not to say that gamete banks
cannot impose their own caps on donation—some of them
do**—or prohibit anonymous donation in order to avoid the
above-mentioned threats should they see a need to. Rather, it is
simply to point out the problems with the argument that gov-
ernmental regulation of one form of reproduction (alternative)
is absolutely required in order to avert the same evils to which
another unregulated form of reproduction (sexual) could also
lead.

2. Objections Relating to Sexual Conception Contracts

A second objection to the unitary system that this Article
envisions relates to sexual conception contracts,and their sup-
posed untrustworthiness and moral unsavoriness. Some might
argue that public policy militates against legal recognition of
such contracts, which is the status quo today, for good reason:

343. See CAHN, THE NEW KINSHIP, supra note 104, at 117; Cahn, supra
note 320, passim.

344. See Cahill, Oedipus Hex, supra note 2, at 208.

345. Seeid. at 211-12.

346. See, e.g., Cryobank Regulations and Statistics, NW CRYOBANK, https:/
www.nwcryobank.com/cryobank-regulations-and-statistics (last visited Nov. 3,
2016) (establishing a limit of twenty-ﬁve family units, or chlldren from the
same donor living in the same home,” per donor). .
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contractual intent is unreliable when a contract involves sex,
parents cannot bargain away their children’s support, and con-
tracts whose consideration is sex are morally distasteful and
invariably void. Each of these objections fails as a persuasive
argument against legal recognition of sexual conception con-
tracts and paternity waivers.

a. Contractual Intent Is Unreliable in Sexual Agreements

The argument that contractual intent is unreliable when
the contract involves sex assumes that persons who enter into
sexual conception contracts are “intimates” in an “ongoing rela-
tionship[].”* Many of the people who participate in the natural
insemination “movement,” however, might be near (or com-
plete) strangers.**® In addition, the argument that consent can
never be adequately guaranteed when an agreement involves
sex reflects the questionable logic of sex exceptionalism. That
logic contemplates contractual autonomy in most other do-
mains but not in the sexual domain, thereby giving the state,
rather than the parties themselves, the power “to place lits]
valuation[] on particular deals.”* Finally, on a more practical
level, that argument overlooks the possibility that the state
could require the parties to a sexual conception agreement to
follow certain formalities in order to validate it. For instance,
jurisdictions might require both parties to be represented by
counsel when entering into sexual conception agreements, as
many do in the context of prenuptial, surrogacy, and embryo
agreements.’” “Foremost” among the reasons why the Indiana
court in In re Paternity of M.F. upheld the donor insemination
agreement at issue there was the fact that it was “prepared by
an attorney.” Such agreements could also be subject to peri-
odic review, as prenuptial agreements often are.

b. Parents Cannot Bargain Away the Rights of Their Children

The argument that sexual conception agreements are void
because parents cannot bargain away the rights of their chil-

347. Shultz, supra note 200, at 324.

348. See supra note 259 and accompanying text.

349. Emens, supra note 7, at 356.

350. See, e.g., Kass v. Kass, 696 N.E.2d 174, 180 (N.Y. 1998) (stating that if
“lelxplicit agreements avoid costly litigation in business transactions. . . . They
are all the more necessary and desirable in personal matters of reproductive
choice, where the intangible costs of any litigation are simply incalculable”).

351. In re Paternity of M.F., 938 N.E.2d 1256, 1261 (Ind. Ct. App. 2010).



2016] REPRODUCTION RECONCEIVED 693

dren, financial or otherwise, confuses two sets of cases: one
where men attempt to contract out of paternity before sex and
one where men attempt to contract out of child support obliga-
tions after a child has come into being. Men who enter into sex-
ual conception contracts belong to the first, not the second, cat-
egory, even as courts often casually confuse the boundaries
between the two.* Indeed, the whole point of a sexual concep-
tion contract is to allow men fto avoid paternity in the first
place, not to opt out of paternity, already established.

In addition, the argument that the law ought to prohibit
sexual conception agreements because they leave a child with
only one source of financial support is both over-inclusive and
under-inclusive. It is over-inclusive because, in some cases, two
persons might be the intended parents of a child who is sexual-
ly conceived with a third party. It is under-inclusive because
the law in many jurisdictions does not prohibit single women
from conceiving with a donor who waives paternity.’

Finally, the argument that sexual conception contracts
wrongfully absolve sexual conceivers of their financial respon-
sibilities assumes that forced fatherhood, whether a man inten-
tionally or accidentally conceives, is a worthy objective. Some
philosophers and sociologists disagree, questioning whether the
law ought to impose paternal obligations on men who do not
want them. They argue that coerced paternity fails to respect
autonomy by forcing a relationship and its attendant responsi-
bilities on a person who wishes to avoid that status.”* It could
also lead “to painful ‘disestablishment’ battles that are unlikely
to be in the best interest of the child” and to “violence or
threats of violence against a mother . . . when child support or-
ders are enforced against” unwilling men.*” Even if we reject

352. See Kesler v. Weniger, 744 A.2d 794, 796 (Pa. Super. Ct. 2000) (analo-
gizing the sexual insemination contract at issue in that case to situations
where fathers have attempted to contract out of child support obligations after
a child has come into being and refusing to uphold the contract for that rea-
son); Straub v. BM.T., 645 N.E.2d 597, 599-600 (Ind. 1994) (same).

353. See Appleton, supra note 50, at 99-101.

354. See, e.g., Elizabeth Brake, Fatherhood and Child Support: Do Men
Have a Right To Choose?, 22 J. APPLIED PHIL. 55 passim (2005); Laurie
Shrage, Is Forced Fatherhood Fair?, N.Y. TIMES: OPINIONATOR (June 12,
2013), http://opinionator.blogs.nytimes.com/2013/06/12/is-forced-fatherhood
-fair/?_r=0.

355. Shrage, supra note 354.

356. Id.; see also HAYS, supra note 336, at 82 (documenting instances
where women applying for financial assistance did not want to reveal a possi-
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the extreme result of these positions—non-paternity for acci-
dental fathers—it is harder to reject non-paternity in the case
of the man who contracts out of parenthood ex ante. If we wor-
ry about autonomy violations when the law imposes paternity
on men who become fathers by accident, then we ought to wor-
ry about them significantly more when the law imposes pater-
nity on men who contract out of paternity before sex.

¢. The Law Disfavors Sexual Consideration

The argument that sexual conception contracts are void be-
cause “sexual intercourse as consideration is itself against pub-
lic policy”™’ assumes that sex is the consideration underlying
the agreement. But consideration for an agreement to exchange
sperm through sexual coitus in return for a waiver of parental
rights (and responsibilities) is the sperm (and concomitant
waiver of paternity), not the sex act that transmits the sperm.
Indeed, even if sex were part of the consideration, the law gen-
erally permits severing of the sexual aspects of a contract from
its non-sexual terms. In Marvin v. Marvin, the California Su-
preme Court held that cohabitation contracts were valid in Cal-
ifornia “unless expressly and inseparably based upon an illicit
consideration of sexual services.” In other words, Marvin
permits “sever[ing] ‘meretricious’ (or sexual) consideration from
other contract terms,” which is possible in the context of sex-
ual conception agreements. Finally, even if severing were not
possible in the sexual conception setting, one could argue that
the law’s refusal to recognize sexual consideration in this set-
ting represents yet another problematic example of sex
exceptionalism and the law’s “distaste for sex.”*

3. Objections Relating to Unintended Consequences on
Paternity

A final objection to a unitary system of reproductive regu-
lation based on intent relates to its unintended consequences
on paternity. Years ago, conservative commentators worried
that “no strings attached” sperm donation would have a nega-
tive effect on fatherhood by reducing men to reproductive mate-

ble father’s name, as federal law requires, in part because of a fear of violence
against them).

357. Straub v. B.M.T., 645 N.E.2d 597, 601 (Ind. 1994).

358. Marvin v. Marvin, 557 P.2d 106, 114 (Cal. 1976) (en banc).

359. Appleton, supra note 50, at 114.

360. Id.



2016] REPRODUCTION RECONCEIVED 695

rial and thereby making all fathers seem dispensable.’® Under
this view, anonymous sperm donation (the marginal case)
would have the unintended consequence of creating irresponsi-
ble fathers more generally (the general case).”™

One response to this fear is that there is simply no evi-
dence that sperm donation—or alternative reproduction gener-
ally—has devalued parenthood for everyone. In fact, this objec-
tion is reminiscent of one version of the procreation rationale
rejected by the Supreme Court in Obergefell, namely the argu-
ment that same-sex marriage would devalue marital
parenthood for heterosexual couples and thereby disincentivize
them from entering that institution.® The same-sex marriage
“parade of horribles” never materialized. Quite the opposite: af-
ter Massachusetts recognized same-sex marriage in 2003,
marriage rates increased, not decreased, in that state,”® and
divorce rates were lowest in states that recognized same-sex
marriage before Obergefell >

In addition, were the law to recognize sexual conception
agreements, it is unlikely that a sizeable percentage of people
would opt into them. The Centers for Disease Control estimates
that less than two percent of all live births in the United States
in 2013 were attributable to alternative reproductive technolo-
gy, which includes, but is not limited to, alternative insemina-
tion.” Figures on natural insemination as a form of alternative

361. See, e.g., BLANKENHORN, supra note 104, at 16 (arguing that “father-
hood as anonymous insemination” is contributing to “decultured paternity,”
which “necessarily fractures any coherent social understanding of father-
hood”).

362. Id. at 184 (arguing that sperm fatherhood is a “means of paternal sui-
cide: the collaboration of the male in the eradication of his fatherhood”).

363. See, e.g., Sevcik v. Sandoval, 911 F. Supp. 2d 996, 1016 (D. Nev. 2012),
rev’d sub nom., Latta v. Otter, 771 F.3d 456, 471 (9th Cir. 2014).

364. Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 969 (Mass. 2003)
(finding that same-sex marriage was constitutionally required under Massa-
chusetts’ constitution).

365. Carlos Maza, 10 Years Later, Horror Stories About Marriage Equality
in Massachusetts Havent Come True, EQUALITYMATTERS (Nov. 19, 2013),
http://fequalitymatters.org/blog/201311190003.

366. See Nate Silver, Divorce Rates Higher in States with Gay Marriage
Bans, FIVETHIRTYEIGHT (Jan. 12, 2010), http:/fivethirtyeight.com/features/
divorce-rates-appear-higher-in-states.

367. NATL CTR. FOR CHRONIC DISEASE PREVENTION & HEALTH PROMO-
TION, 2013 ASSISTED REPRODUCTIVE TECHNOLOGY: NATIONAL SUMMARY RE-
PORT 7 (2015), https://www.cdc.gov/art/pdf/2013-report/art_2013_national
summary_report.pdf. These figures are likely not perfect, as the Centers for
Disease Control and Prevention (CDC) does not impose any robust sanctions
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reproduction do not exist, but the actual numbers are likely to
be significantly lower than two percent. Less—significantly
less—than two percent is unlikely to have a sizeable enough
impact on social norms around parenthood and fatherhood to
shift those institutions in undesirable ways.

CONCLUSION

The law’s sex/non-sex binary is an equal opportunity regu-
lator, affecting everyone and disciplining many: gays no less
than straights, singles no less than the partnered, the fertile no
less than the infertile. It reaches into the most private of do-
mains—procreation and family formation—and governs rela-
tionships that ordinarily receive vigorous constitutional protec-
tion. It is persistent and commands popular support: while no
longer a valid basis for marriage discrimination against same-
sex couples, reproductive binarism has emerged as a major
player for both conservatives and progressives in debates over
whether, why, and to what extent the law ought to regulate the
practices of alternative reproduction and non-traditional family
formation. Finally, its scope is vast, if at times invisible, affect-
ing everything from paternity determinations to the regulation
of gamete banks under federal law. Indeed, few questions are
more important when approaching an issue of reproductive
regulation than whether the subject of that regulation does, or
does not, involve sex in some way—however remote.

Notwithstanding its power to regulate intimate relation-
ships far and wide, the sustainability of the sex/non-sex binary
is uncertain. Barely a year into its life, Obergefell v. Hodges has
prompted scholars to consider the larger implications of a mar-
riage equality precedent on alternative reproduction and on
family law more generally. Tantalizing in this regard is Doug-
las NeJaime’s suggestion that “marriage equality [may pro-
duce] more pluralistic family law” for all families by
“accelerat[ing] the slippage between marital and nonmarital

on clinics that do not provide data to the CDC showing IVF success rates, even
as the CDC has technically “required” clinics to provide that information since
1992, when Congress passed the only federal “statute dealing specifically with
assisted reproduction, the Fertility Clinic Success Rate and Certification Act.”
GREELY, supra note 15, at 154-55. The only “sanction” imposed on non-
reporting clinics is a published report by the CDC listing “the names of the
scofflaws,” which, according to the CDC’s 2012 report, the most recent report
available, amounts to thirty clinics nationwide. Id. at 155.
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parentage” in ways that “yield more robust recognition for some
unmarried parents.”**

NedJaime’s “slippage” metaphor invites reflection on wheth-
er marriage equality will also accelerate other kinds of slippag-
es, including the one between sexual and alternative reproduc-
tion foregrounded by this Article. As a factual matter, slippage
between those two so-called “extremes™ is already occurring—
and has been for some time now—given the growing similari-
ties between sexual and alternative reproduction. Sexual re-
production is always “assisted,” alternative reproduction is oc-
casionally sexual, and sexual and alternative reproduction are
sometimes the same thing. The “slippage” that this Article an-
ticipates—and advocates—is therefore not one of fact but ra-
ther one of law: the slippage between sexual and alternative
reproductive regulation.

This Article has built a case for why legal slippage between
those two variables is normatively desirable: the law’s current
system of reproductive regulation is grounded in criteria, like
intimacy, that are vague, imprecise, and just as easily applica-
ble to one form of reproduction as to another. It has also argued
that regulatory slippage is likely inevitable: existing and
emerging constitutional norms surrounding sex, intimacy, mar-
riage and procreation ought to make it harder for the law to
maintain a sex/non-sex binary that turns on sex exceptionalism
and intimacy essentialism. What that slippage will, or could,
look like in practical terms remains to be seen. This Article has
offered one possibility, but its primary purpose has been to
stimulate critical engagement with a binary that no longer
comports with the lived reality of procreation as it exists for
many people, or with the law that increasingly protects it.

368. NedJaime, supra note 5, at 1253.

369. Ferguson v. McKiernan, 940 A.2d 1236, 1246 (Pa. 2007) (describing
sexual and alternative reproduction as two “extremes” on a reproductive con-
tinuum).
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