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dishonest, even if fiduciary duties would not have otherwise applied. Finally, the models
do not provide an answer for every circumstance. Courts seem divided and make
unpredictable ad hoc determinations where the parties cannot agree on where the gaps in
their contracts are, or on whether fiduciary duties apply to fill those gaps. Where justifiable
expectations diverge, there is no clear path.

V. WHY THE LAW SHOULD NOT FILL THE FIDUCIARY GAP

Recall that there are two questions to answer when confronted with a possible
fiduciary relationship: (1) is there a fiduciary relationship? and (2) what duties does the
fiduciary owe? The law does not completely answer either question, leaving inevitable
gaps in the contracts of parties that enter into relationships that may be fiduciary in nature
or at least lend themselves to the application of fiduciary obligation. Where parties have
differing expectations about the gap fillers to use in the relationship or about where the
gaps in their agreement are, the law cannot predictably answer the question of whether
there is a fiduciary relationship. When parties differ as to their expectations about the level
of care and commitment the trusted party should have in performing under the agreement,
the law may not be able to fully enforce the justifiable expectations of a trusting party that
over-trusts. Fiduciary duties alone cannot fill this gap in fiduciary relationships, and other
legal mechanisms should not fill it either. This Part explains why the law cannot and should
not fill such gaps before the final Part of the Article details other mechanisms parties can
use to narrow the fiduciary gap.

A. Is There a Fiduciary Relationship?

As mentioned above, it is important to be able to apply fiduciary duties even where
the parties do not explicitly agree that their relationship will be fiduciary.!97 Requiring
parties to explicitly invoke fiduciary terms would allow sophisticated parties to take
advantage of less sophisticated parties by simply neglecting to include fiduciary terms in
their agreements.!98 That would undermine the goal of protecting vulnerable parties that
is often a defining feature of a fiduciary relationship.!9® Courts often find fiduciary
relationships by comparing cases without explicit fiduciary terms to relationships that are
traditionally considered fiduciary.290 If the circumstances and the positions and
expectations of the parties are similar, then a court may find a fiduciary relationship by
analogy, even where the parties did not realize in advance that a duty of loyalty would
apply. It is important to carefully consider both parties’ justifiable expectations in finding
a fiduciary relationship.

Fiduciary duties should no more be imposed on unsuspecting parties than any other
contract term to which they do not agree. Fiduciary duties are costly to enforce and deviate
significantly from non-fiduciary contractual relationships. Many contracting parties would
not engage in transactions that would prohibit them from pursuing self-interest or

197. See supra notes 30-31 and accompanying text (discussing the implied fiduciary duties that arise
between parties to a contract).

198. Easterbrook & Fischel, supra note 1, at 431.

199. Ribstein, supra note 5, at 212.

200. Frankel, Fiduciary Law, supra note 11, at 821.



2015] The Fiduciary Gap 389

conflicting transactions. To completely alter that expectation would impose on one party
something he did not and would never have agreed to. Unpredictably applying fiduciary
duties may also harm beneficiaries. If trusted parties may be subject to fiduciary duties
when they do not intend to be, they will charge more for their services, perhaps making
them unaffordable for beneficiaries or refuse to provide a certain range of services at all.

As Table 2 demonstrates, even parties with very thorough written contracts may
sometimes find unanticipated gaps in their contracts. When particular circumstances arise,
they may disagree about what the contract provides. One party might believe there isa gap
that the chosen gap filler should fill, and the other party may believe the agreement
completely determines how the conflict should be resolved. Those are common problems
in contract interpretation. Fiduciary law makes them neither easier nor harder to resolve.
Fiduciary duties as gap fillers do not solve the problem when two parties have reasonable
grounds to disagree about whether there is a gap in their agreement at all. Courts must
simply do their best to reach a sensible resolution in light of the available facts, and as we
have seen, courts may well be as divided as the parties. Deferring always to the interests
and expectations of the party that wants fiduciary duties to apply would be as harmful as
always deferring to the trusted party.

Similarly, there may be a disagreement about whether fiduciary duties are the
appropriate gap filler. Even where fiduciary duties apply to some aspects of an agreement,
they may not apply to others. At some point in their relationship, the parties may think that
they are able to plan for the future without regard to a fiduciary obligation they owe to a
current business, as in Meinhard and Page.201 Some scholars have pointed out that parties
intentionally leave gaps in their contracts that they intend to fill with extralegal, not legal,
mechanisms.292 Fiduciary law may help us figure out when fiduciary duties should apply
and what kinds of relationships ought to be fiduciary. But where the parties have not
entered a traditionally fiduciary relationship or explicitly agreed to apply fiduciary duties,
the determination of the nature of the gap filler to use will be a fact-specific inquiry that
will depend on an understanding of the parties” expectations and the terms that drove their
agreement.

B. What Duties Apply?

The fiduciary gap lies between some trusting parties’ justifiable expectations and the
maximum duty of loyalty courts will enforce because courts will not enforce an expectation
of devotion with liability. Devotion means more than the duty of loyalty—it contemplates
competence, hard work, and zeal in work done on behalf of a trusting party.203 The duty
of care fiduciaries owe does not extend that far. The admonition to renounce thought of
self does not apply literally to the duty of loyalty, and it certainly does not extend to the

201.  See supra Part IV.D.2.a. (discussing the factual details of Meinhardv. Salmon and Page v. Page, where
one party made business plans outside of the prior business arrangement’s fiduciary relationship).

202. See Claire A. Hill, Bargaining in the Shadow of the Lawsuit: A Social Norms Theory of Incomplete
Contracts, 34 DEL. J. CORP. L. 191, 192-93 (2009) (highlighting norms in complex business transactions); Lisa
Bernstein, Merchant Law in a Merchant Court. Rethinking the Code's Search for Immanent Business Norms, 144
U. PA. L. REV. 1765, 1795 (1996) (explaining how parties to an agreement may forego memorializing terms in
an agreement because doing so would entail costs that are “prohibitively high”).

203. Gold, supra note 50, at 488.
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duty of care, where completely selfless behavior in the service of another would be
impossible.204

The gap between devotion and the duty of loyalty is driven by a duty of care that falls
short of expectations of devotion, and even short of expectations of special care and
attention. Part of that gap is necessary to afford fiduciaries the benefit of a business
judgment rule that provides the space and freedom from liability required to make business
decisions, and even take business risks, with someone else’s money and on someone else’s
behalf. This limitation benefits trusting parties by allowing the trusted party to take risks
necessary to realize greater profits for the beneficiary.

The rest of the gap is required to avoid imposing an impossible-to-define-or-enforce
standard on fiduciaries. It is impossible to describe exactly what complete devotion would
look like, to find the best an individual can do and compare that to the best anyone can do,
to determine a minimum level of expertise or competence required of a fiduciary afier the
relationship has begun. One fiduciary may be able to do a much better job with much less
work than another, simply because of a different level of experience or talent. A duty of
care is not what separates the two fiduciaries.

Beneficiaries may choose fiduciaries based on a variety of factors and must take them
as they find them. To enlist the services of a fiduciary who has a particular degree of
experience and talent and then to later hold that fiduciary liable for not being better than
the beneficiary ever could have expected the fiduciary to be, is to honor unjustified
expectations of the beneficiary and to undermine the important principle of honoring the
agreement the parties made, rather than the agreement they wish they had made. The
beneficiary agreed to pay a price based on the characteristics of the fiduciary she hired. She
is not entitled to expect a higher value than that.

The gap between beneficiary expectations and the enforceable duty of care is
particularly pronounced in Delaware corporate law. The difficulties with trying to use law
to fill the gap are also particularly pronounced. Delaware Courts have tried to fill, or at
least narrow, the gap with moralistic rhetoric, but have avoided going so far as to impose
liability.295 The struggle to define the standard of behavior up while defining the standard
for liability down has confused shareholders responsible for enforcing corporate fiduciary
duties and has widened the gap between expectations and liability. For example,
shareholders often bring derivative suits against corporate directors alleging breaches of
the duty of loyalty that are actually breaches of the duty of care.296 The directors were not
accused of self-dealing, they were alleged to be inattentive or incompetent at worst.207
Delaware has a strong business judgment rule coupled with a statutory provision allowing

204. Ribstein, supra note 14, at 909 (“The implied covenant of good faith and fair dealing . . . enables
contracting parties to act selfishly as long as this conduct is at least broadly consistent with the parties’ ex ante
expectations based on the contract.”); Ribstein, supra note 5, at 220 (arguing it would be impractical to require
selflessness “regarding the fiduciary’s commitment of time and attention”).

205. Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362, 370 (Del. 2006) (holding that obligation
to act in good faith was not on the same footing as duty of care).

206. Note that some scholars believe that breaches of the duty of care and the duty of loyalty should be
framed as breaches of the duty of loyalty because both are failures to “actively pursue the best interests” of the
beneficiary. Hill & McDonnell, supra note 70, at 1779.

207. InreCitigroup Inc. S’holder Derivative Litig., 964 A.2d 106 (Del. Ch. 2009); In re Caremark Int’l, Inc.
Derivative Litig., 698 A.2d 959 (Del. Ch. 1996); AmSouth Bancorporation, 911 A.2d 362.
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corporations to opt out of personal monetary liability for directors who breach the duty of
care.208 The duty of care, only a gross negligence standard to begin with, poses only a
minute risk of liability.

' There are many good reasons the duty of care is such a low, rarely enforced, standard.
One is that personal monetary liability for a major public corporation’s breach of the duty
of care would be devastating to individual directors and would drive director and officer
insurance premiuins to prohibitive heights. Capable directors would refuse to serve public
companies for fear of frequent litigation leading to career-ending liability simply for
getting difficult business decisions wrong or for failing to discover compliance failures or
other misdeeds by officers or other employees in the company. Being a corporate director
is a part-time job209 and directors receive much of the information they use to perform their
oversight obligation from the very corporate employees they are supposed to be
monitoring.210 Still, the law places ultimate responsibility for corporate decision making
on directors’ shoulders. Enforcing those obligations with enormous (potentially in the
hundreds of millions of dollars in some instances)2!! personal liability against part-time
workers would be ludicrous.

Delaware struggles with this gap in the fiduciary relationship between the directors
and the corporation. While it is clear that personal monetary liability for breaches of the
duty of care would be unrealistic, it is also nonsensical to call directors fiduciaries if they
do not owe a meaningful duty of care.212 In light of corporate scandals at the turn of this
century, there was a sense that Delaware needed to do more to discipline directors without
losing public company incorporations.?!3 The Delaware Supreme Court responded by
focusing on directors’ obligation to act in good faith and stating that particularly egregious
violations of the duty of care (reckless disregard for duties, failure to act in the face of a
known duty to act) would qualify as bad faith for which personal monetary liability has

208. In re Citigroup Inc. S’holder Derivative Litig., 964 A.2d at 124 (“8 Del. C. § 102(b)(7) [] exculpates
directors from personal liability for violations of fiduciary duty, except for, among other things, breaches of the
duty of loyalty or actions or omissions not in good faith.”); “The ‘business judgment rule’ is a presumption that
in making a business decision the directors of a corporation acted on an informed basis, in good faith and in the
honest belief that the action taken was in the best interests of the company.” Id.

209. KORN/FERRY INT’L, 33RD ANNUAL BOARD OF DIRECTORS STUDY 23 (2006), available at
http://www.komferryinstitute.com/sites/all/files//documents/briefings-magazine-
download/33rd%20Annual%20Board%200{%20Directors%20Study%?20.pdf (finding corporate directors spend
an average of 17 hours per month on board responsibilities, including travel).

210. MELVIN ARON EISENBERG, CORPORATIONS AND OTHER BUSINESS ORGANIZATIONS 204 (8th ed.
2000); Ronald J. Gilson & Reinier Kraakman, Reinventing the Outside Director: An Agenda for Institutional
Investors, 43 STAN. L. REV. 863, 872 (1991).

211. See, eg., In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959, 960-61 (Del. Ch. 1996)
(“[Playments that Caremark has been required to make total approximately $250 million.”).

212.  Alces, supra note 43, at 245 (“While the duty of care is not uniquely fiduciary, it would be incongruous
to conclude that a fiduciary should not be held to a meaningful standard of care.”)

213. Managers decide where to incorporate firms when they go public. Many believe that so many corporate
managers choose to incorporate in Delaware, in part, because of Delaware’s relatively management-friendly
corporate law. William L. Cary, Federalism and Corporate Law: Reflections Upon Delaware, 83 YALE L.J. 663,
66869 (1974).
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always been available.2!4 This served as a reminder that directors could still be held liable
for personal monetary damages for breaching the obligation to act in good faith. The
Delaware Supreme Court then went further in Stone v. Ritter to proclaim that such failures
to act in good faith constituted breaches of the duty of loyalty.2!5 This seemed to up the
ante in some ways and even succeeded in convincing some scholars that something had
changed.216

There is no legal consequence, however, to changing the characterization of the
obligation to act in good faith. Legal redress has always been available in corporate law for
directors’ bad faith, and bringing bad faith within the realm of the duty of loyalty does not
change that. It does not even change the definition of bad faith. Despite all of the rhetoric
and the reshuffling of the deck chairs, the Delaware Supreme Court has also made clear
that personal monetary liability for directors’ failures to act in good faith will be rarely
enforced.2!7 It remains the case that personal monetary liability for directors will not be
the response to all, but only the most egregious breaches of the duty of care.

Delaware has tried to respond to the gap in accountability and shareholders’
expectations, but takes a step back for every step forward. The goal seems to make liability
for breaches of fiduciary duty in corporate law very predictable and not overwhelming. We
simply do not want to make these points with liability. The gap between expectations and
enforceable duties will remain. Other mechanisms will have to take the place of liability to
make directors accountable for their actions.

The Delaware corporate law struggle with the duty of care is an example of the
difficulty courts have in imposing liability for everything a fiduciary may do wrong or may
do to frustrate the justifiable expectations of a beneficiary. Certainly, shareholders expect
that directors will act with care, as well they should. But that expectation is not always one
the law is willing to enforce because of the high costs (in litigation, liability, chilled
corporate decision making, loss of the service of talented directors) imposed by enforcing
a meaningful standard of care with liability. Indeed, concern about imposing excessive or
unpredictable liability permeates fiduciary law.

C. Well-Defined Duties as Contract Terms

Fiduciary duties have long been regarded as standards.2!® The duty of loyalty,
particularly, is billed as an amorphous standard of fiduciary behavior. It makes sense that

214. The court made this point largely without imposing liability. In the Disney case, the Delaware Supreme
Court went to some lengths to announce a standard for good faith that prohibited “reckless disregard” for one’s
duties and a failure “to act in the face of a known duty to act” while pointing out that some willfulness or
maliciousness was required to elevate a breach of the duty of care to bad faith. In re The Walt Disney Co.
Derivative Litig., 907 A.2d 693, 755 (Del. Ch. 2003). Still, the court did not impose liability against the Disney
directors for bad faith. /d. The Delaware Supreme Court has also not held directors liable in other prominent cases
defining bad faith, Caremark and AmSouth Bancorporation. In re Caremark, 698 A.2d 959; Stone ex rel.
AmSouth Bancorporation v. Ritter, 911 A.2d 362 (Del. 2006).

215. AmSouth Bancorporation, 911 A.2d at 369-70.

216. See Gold, supra note 50 (noting that Delaware courts have adopted a major change in their loyalty
jurisprudence).

217. Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 24344 (Del. 2009); In re Caremark, 698 A.2d at 967-70.

218. See Sitkoff, supra note 16, at 198 (noting that in all fiduciary relationships, the general duties of loyalty
and care are typically phrased as standards).
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gap fillers would be framed as standards. If it is impossible to describe all of the ways one
could breach the contract, hence leaving a gap, then it is a standard we would use to judge
future behavior, not a particular rule. Duties of care are also described as standards. There
are many ways to not be careful enough. We evaluate behavior against a standard of care.
Negligence, gross negligence, and recklessness are all matters of degree. Where behavior
falls on that spectrum of carelessness is an ad hoc determination. The behavior must be
held up to a standard and measured, however imprecisely, using our best judgment.

While they may be standards, fiduciary duties are growing more and more specific,
constituting specific, not amorphous, standards.2!® Fiduciary duties are not unpredictable.
There is significant guidance in how to interpret the relevant standards of behavior and we
have specifically described many of the behaviors that would constitute breaches.?20 The
professions have codes of ethics and responsibility that guide professionals’ behavior
toward the beneficiaries of their fiduciary duties.?2! Those codes list and explain various
prohibited behaviors. Further, a rich common law has developed around common fiduciary
relationships to explain what would constitute breaches of the duty of care in various
circumstances and to define those breaches in more detail. Robert Sitkoff calls these bits
of guidance “specific subsidiary fiduciary duties” that function more like rules.222

In particular, the duty of loyalty is quite specific. “Do not be conflicted without
permission” is a direct command; it prohibits a particular kind of activity. Whether
someone has engaged in a conflicted interest or earned a profit at the beneficiary’s expense
or exclusion, or in entertaining an interest contrary to that of the beneficiary, will be
apparent. It is not a matter of degree. There is no continuum for self-dealing. In this way,
the duty of loyalty can function as a rule. We cannot predict every set of circumstances that
will lead to a breach, but whether a breach has occurred, that is, whether the fiduciary
realized gain from a conflicted interest, will usually be readily apparent.

The reality of fiduciary enforcement reveals that fiduciary duties are narrower than
we assume and more predictable: they do not stretch to reach all expectations or all
hopes.223 They do not mete out unpredictable justice from equitable principles. If we treat
fiduciary duties like any other contract term, a chosen gap filler, then parties may have a
better understanding of how they function and how to use them most effectively. As courts
try to determine the parties’ justifiable expectations, or the terms they would have agreed
to from the outset, they are performing a kind of contract interpretation, trying to determine
the meaning of an agreement that serves as the basis of a relationship. Fiduciary
relationships do not pose more of a contract interpretation problem than any other
agreement with big or important gaps.

As parties adopt fiduciary duties as a gap filler, they are simply importing a term and
the body of law that goes with it. In that way, the decision is like a choice of law clause.
One term brings an entire body of law into the enforcement of the agreement, and the
parties choose it for themselves. Understanding fiduciary duties this way may encourage
parties to make a decision about what their gap filler will be. Making a clear decision at

219. M

220. Id.at7.

221. Examples of codes of ethics and responsibility include the ABA MODEL CODE OF PROFESSIONAL
RESPONSIBILITY, the AMA CODE OF MEDICAL ETHICS, and the AICPA CODE OF PROFESSIONAL CONDUCT.

222. Sitkoff, supra note 16, at 2.

223. See supra Part IV.D (modeling the fiduciary gaps).
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the outset will prevent error costs. It will not necessarily close the gap this Article has
identified because deciding whether the relationship is fiduciary is only the first step. Work
remains to ensure that parties understand what the fiduciary designation means and what it
does not mean. The last Part of this Article considers how to narrow the fiduciary gap
without resorting to liability.

VI. NARROWING THE FIDUCIARY GAP

It would be impossible to close the fiduciary gap by enforcing higher standards with
liability, so we should not try. There are other ways to close, or at least decrease, the size
of the gap between parties’ expectations and enforceable duties. These mechanisms do not
rely on legal recourse or personal liability. Instead, they focus on how the parties can treat
each other differently to better realize mutual outcomes. Law should get out of the way of
these supra-legal mechanisms. The more the law tries to control the non-actionable
behavior of fiduciaries, the more confused beneficiaries become about what their legal
protections are and the larger the gap grows. A clear understanding of where legal
enforcement ends will help the parties to reach more efficient agreements and to protect
themselves better as they come closer to an optimal degree of trust.

A. Dialing Down the Rhetoric

Courts in fiduciary cases frequently turn to moralistic rhetoric to explain how they
think fiduciaries should act.22* Cardozo’s well-known language was extensively quoted
above.225 In corporate law, the Delaware Supreme Court uses strong moral terms to
admonish corporate directors and to proclaim standards of behavior that it may consider
disloyal.226 Yet, almost simultaneously, the Delaware court noted that the bar for liability
under these standards would be quite high,227 and it comes as no surprise to anyone that
truly egregious behavior would be subject to liability under any one of a number of
standards. In Market Street Associates, Judge Posner warns about the harm that the
moralistic rhetoric in good faith cases may cause and states that gap-fillers are not moral
terms, but then states that a fiduciary “is required to treat his principal as if the principal

224. See Claire Hill & Brett McDonnell, Executive Compensation and the Optimal Penumbra of Delaware
Corporation Law, 4 VA, L. & BUS. REV. 333, 354—57 (2009) (describing Delaware judges’ “norm-setting role”
accomplished through judge-authored dicta, speeches, and articles).

225. See supra notes 14-15 and accompanying text (highlighting Chief Judge Cardozo’s statement that
fiduciaries must act with a “punctilio of an honor most sensitive” and must renounce “thought of self”).

226. Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362, 370 (Del. 2006) (“[T}he requirement to
act in good faith ‘is a subsidiary element[,)’ i.e., a condition, ‘of the fundamental duty of loyalty.””); In re Walt
Disney Co. Derivative Litig., 907 A.2d 693, 754 (Del. Ch. 2003) (“Bad faith can be the result of ‘any emotion
[that] may cause a director to [intentionally] place his own interests, preferences or appetites before the welfare
of the corporation,” including greed, ‘hatred, lust, envy, revenge, . . . shame or pride.”” (quoting Guttman v.
Huang, 823 A.2d 492, 506 n. 34 (Del. Ch. 2003))).

227. See Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 243-44 (Del. 2009) (stating that a breach of the duty
of care occurs when directors fail to do everything they need to do in a given situation); /n re Caremark Int’l Inc.
Derivative Litig., 698 A.2d 959, 967-70 (Del. Ch. 1996) (explaining that a claim against directors for a breach of
care is likely one of the hardest claims to prove).
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were he,” which overstates the duty of loyalty.228 Even while denouncing moralistic
rhetoric, Posner adds some of his own rhetoric by overstating a fiduciary’s obligation to
his beneficiary and exacerbating the problem.?2% In cases applying strong moral rhetoric,
the actual holdings with regard to the duties of loyalty and care remain within the bounds
of the fiduciary duties as conventionally and narrowly understood.239

The rhetoric is very influential, however. It shapes lawyers’, judges’, and scholars’
views of what fiduciary duty means. It also influences societal understandings, perhaps
leading beneficiaries to have higher expectations of their fiduciaries than the law can
enforce. The notion that fiduciaries are supposed to act in our best interests, and only our
best interests, and to care for us in performing their end of our bargain, as though they want
nothing but the best for us, is deeply embedded in lay understandings of fiduciary
obligation.23! That understanding of fiduciary obligation has become part of the language
used to decide fiduciary cases, even though holdings in those cases do not enforce that
standard.

One benefit of the rhetoric’s influence is that it creates norms for fiduciary
behavior.232 This norm-creating expressive function of fiduciary rhetoric may be the
greatest benefit of the unenforced moralistic language. It may result in or encourage
trustworthy, loyal, careful fiduciary behavior in many instances where the relationship goes
well. It may encourage that behavior in instances where liability for breach is never an
issue and thereby make those relationships work better and encourage more people to enter

228. Mkt. St. Assocs. Ltd. P’ship v. Frey, 941 F.2d 588, 593 (7th Cir. 1991).

229. Id. Market Street is a good faith case, not a fiduciary duty case, so everything Judge Posner says about
fiduciary duties qualifies as dicta and only serves to provide additional commentary about understandings of
fiduciary law. It does not contribute to fiduciary doctrine.

230. See supra Part IV.D.2.a (describing the trust relationship in the context of the duty of loyalty).

231. At least some sources of the lay understanding of fiduciary obligation include dictionary definitions,
what lawyers and scholars understand fiduciary obligations to mean, and what cases say. This Article has
thoroughly explored what lawyers, judges, and legal scholars think fiduciary duties are and those experts are
responsible for explaining their term of art, their doctrine to the rest of the population. The lay understanding is
limited, in large part, by experts’ explanations. Still, non-lawyers may turn to a dictionary or a search engine such
as Google to find what fiduciary duties require. They would find that a fiduciary duty is most often described as
an obligation to act wholly in another’s best interest. See, e.g., Fiduciary Duty, LEGAL INFORMATION INSTITUTE,
http://www.law.cornell.edu/wex/fiduciary_duty (last visited Oct. 21, 2014) (“A fiduciary duty is a duty to act’
solely in another party’s interests.”); Fiduciary, WIKIPEDIA: THE FREE ENCYCLOPEDIA,
http://en.wikipedia.org/wiki/Fiduciary (last visited Oct. 21, 2014) (“In such a relation good conscience requires
the fiduciary to act at all times for the sole benefit and interests of the one who trusts.”); Breach of Fiduciary Law
& Legal Definition, USLEGAL.COM, http://definitions.uslegal.com/b/breach-of-fiduciary-duty/ (last visited Oct.
21,2014) (“A fiduciary duty is an obligation to act in the best interests of another party. . . . When one persen
does agree to act for another in a fiduciary relationship, the law forbids the fiduciary from acting in any manner
adverse or contrary to the interests of the client . . . . The client is entitled to the best efforts of the fiduciary . . .”).
These definitions can be as or more mistaken than the definitions carefully offered by experts. But with so much
of the information provided to the law population erring in one direction, it is hard to see how non-lawyers could
reach a different, less moralistic understanding of fiduciary obligation.

232. SeeRichard H. McAdams, An Attitudinal Theory of Expressive Law, 79 OR.L.REV. 339, 33940 (2000)
(arguing that the law affects behavior by communicating societal norms and expectations even when it does not
prescribe particular sanctions to enforce those expectations). McAdams focuses on law, that is, legislation and
judicial holdings. To the extent fiduciary rhetoric promises to give clues about outcomes in future cases or sets
up expectations for the kinds of behavior that will gamer approval or disapproval, it may have a similar effect.
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into them. People often behave better than the law requires them to and moralistic rhetoric
in fiduciary opinions may lead parties to believe that fiduciary relationships are worthy of
a certain kind of behavior, even if liability does not enforce that standard. This expressive
function of fiduciary opinions has long been considered their chief benefit.233

There are substantial costs to the moralistic rhetoric, however, that have thus far been
largely ignored. The gap this Article identifies is a direct consequence of the overzealous
rhetoric in fiduciary opinions that goes unenforced, and is not enforceable.234 It creates a
space between beneficiaries’ justifiable expectations, the terms they think apply, and the
standard of behavior they are able to enforce, the terms that actually apply. This gap gives
beneficiaries of fiduciary duties, and perhaps many other trusting parties, the impression
that the law provides more protection than it does. That is a problem because it may lead
those parties to protect themselves inadequately. It makes them far more vulnerable than
they would have been if they had properly understood the limits of the relationship and the
limits of the law. The rhetoric then leads to over-trust and a non-optimal failure to take
precautions. This cost cannot be ignored and must be weighed against the benefits of norm
creation, especially since there are other ways to establish dominant norms. The expressive
function of dicta must not do more harm than good.

The harm of misplaced expectations is evident in excessive, costly, non-meritorious
litigation where trusting parties find the law will not enforce the terms they expected their
agreement to contain.?33 It is evident when a trusting party thinks fiduciary duties applied
only to find they did not.236 It is evident in many forms of over-trust, even where fiduciary
duties do not figure into the litigation.237

The rhetoric gives plaintiffs hope that fiduciary duties may be expanded in the next
case. The language describing good faith in Delaware corporate law cases, for example,
may give the impression that corporate fiduciary duties are expanding.238 Prospective
plaintiffs may believe that Cardozo’s language will apply and that their case will call out
for the application of a higher standard, a standard higher than the marketplace. But, in
many circumstances, the parties to the agreement at issue are very much a part of the
ordinary “workaday world”23% and the only thing that elevates a fiduciary relationship is a
prohibition of self-dealing by the fiduciary.

233. Rock & Wachter, supra note 137, at 1697.

234. See supra Part IV (identifying the fiduciary gaps that duties and expectations create).

235. Inre Am, Int’l Grp., Inc. Consol. Derivative Litig., 965 A.2d 763, 795 (Del. Ch. 2009); in re Citigroup
Inc. S’holder Derivative Litig., 964 A.2d 106, 12627 (Del. Ch. 2009); In re Walt Disney Co. Derivative Litig.,
907 A.2d 693, 778 (Del. Ch. 2003).

236. Eurycleia Partners, LP v. Seward & Kissel, LLP, 910 N.E.2d 976, 980-81 (2009) (holding that
attorney—client relationship between hedge fund limited partnership and outside counsel that drafted fund’s
offering memorandum did not create a fiduciary relationship between counsel and the limited partners who
invested in the fund); Schmidt v. Sheet Metal Workers® Nat. Pension Fund, 128 F.3d 541, 54748 (7th Cir. 1997)
(holding that trustees did not breach their fiduciary duties when their employee analyst misinformed participant
and beneficiary).

237. Rubin v. Laser, 703 N.E.2d 453, 457 (1ll. App. Ct. 1998) (holding that a former trustee did not violate
his duty of loyalty by making further purchases of bank stock for himself without purchasing any for trusts).

238. Gold, supra note 50, at 497.

239. Meinhard v. Salmon, 164 N.E. 545, 546 (1928) (“Many forms of conduct permissible in a workaday
world for those acting at arm’s length, are forbidden to those bound by fiduciary ties. A trustee is held to
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If we make clear to parties what fiduciary duties mean and how they are enforced, we
will encourage them to find better ways to reach the appropriate agreements and protect
themselves from the disappointment of their expectations in entering those agreements. If
the limits of the law and legal liability are clearly communicated, then the market will
develop other ways parties can protect themselves in sensitive, relatively vulnerable
commercial situations. When they see the gap left by legal enforcement, they will be able
to work to narrow it.

B. Improved Communication

Parties may begin to fill the gaps in their fiduciary contracts by avoiding them, that
is, by specifying the terms that can be more carefully specified.Z4? This may be as simple
as clearly indicating whether (or not) fiduciary duties are the gap fillers of choice. By
simply indicating whether fiduciary duties are the appropriate gap fillers, then the first, and
often most difficult question to answer posed by trusting relationships, would be explicitly
answered by the parties themselves. The parties would then avoid falling within some of
the most difficult parts of the model, where their expectations diverge and one party over-
trusts. Of course, explicit communication may not completely solve the problem because
some disclaimers or attempted waivers of fiduciary duties may be ineffective if the
vulnerable party is still specifically induced to place trust in the trusted party. Again, there
are no magic words that must be used to define a relationship as fiduciary. But encouraging
parties to make the fiduciary term more salient, to negotiate specifically about it could lead
to more complete negotiations and clearer agreements.

A more accurate understanding of how fiduciary duties are enforced will also
encourage parties to reach better and more efficient agreements. When a trusted party is
unwilling to submit to a duty of loyalty because it would like to pursue a conflicted interest
while also serving the trusting party’s interest in a particular situation (say, a real estate
agent who wants to list more than one house in the same neighborhood), the trusted party
will be more likely to clearly state that expectation. That is particularly true if it is clear
that courts are enforcing parties’ expectations and will enforce a hypothetical bargain
should the need arise. The knowledge that their agreement and expectations will be relevant
to determining the rights they will have if one party breaches, and that those rights will be
limited, will encourage parties to communicate more extensively about gap filling
mechanisms as well as any specific expectations they may have.

The object of enhanced communication between parties would be to move out of the
hard cases with mistaken expectations and move toward a regime where parties choose the
law they want. If fiduciary parties understand what duties will be enforced and that those
duties are essentially contract terms, they may approach the relationships, at least in
commercial contexts, more as they would other contracts. This would ultimately lead to
parties’ better protecting themselves, and agreeing more explicitly about what gap fillers
they will use.

something stricter than the morals of the market place. Not honesty alone, but the punctilio of an honor the most
sensitive, is then the standard of behavior.”).

240. But see Hill, supra note 202, at 192 (arguing that parties to complex business transactions intentionally
leave ambiguous or incomplete terms in their contracts to deter expensive litigation).
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These communication practices would likely start with more sophisticated parties
until they are common enough to become part of daily consumer negotiations. More
sophisticated parties would know to negotiate about what duties they want to enforce and
what risks they are willing to take. Baird and Henderson describe an analogous practice
among sophisticated investors who are familiar with each other. The investors negotiate ex
ante about the kinds of disclosures they will require of each other, writing “Big Boy”
letters, agreeing not to rely on the other party’s failure to disclose material, non-public
information, or “anti-Big Boy” letters, requiring that the party signing the letter be treated
as though the disclosing party owes them fiduciary duties.24! In this way, very
sophisticated parties are able to negotiate their expectations of each other thoroughly and
decide what standards of care and loyalty they will each owe. Taking time for that
negotiation and disclosure currently gives sophisticated parties enhanced flexibility in
contracting. But similar practices could become common in industries where fiduciary
duties are common or desired. In instances where one party is going to exercise discretion
on another’s behalf, whether or not the law would certainly recognize a fiduciary duty,
parties wishing to avoid potential litigation may make an effort to define the relationship’s
terms more clearly. This is not to suggest at all that fiduciary duties could be freely waived
or that sophisticated parties would be able to avoid the imposition of fiduciary duties with
legalese and fine print. Rather, parties could be encouraged to develop better
communication practices in certain circumstances that may adjust the expectations of the
parties and allow trusting parties to better protect themselves both by adjusting the level of
trust they place in the trusted party and by avoiding harms for which the law may not
provide a remedy.

C. Reputation

Parties that want to serve as fiduciaries or want others to trust them can establish trust
by developing reputation for honest, loyal behavior toward their counterparties. By
selecting more trustworthy fiduciaries, trusting parties may be able to avoid the costs of
the gap between their expectations and enforceable duties by not having to sue to enforce
the duties owed to them. Reputation is often a very effective mechanism for avoiding such
loss, and, indeed, when it works, is much less expensive than ex post litigation.242 Creating
incentives for parties to establish reputations for trustworthiness lowers the cost of
contracting for both fiduciaries and beneficiaries and lowers litigation costs, and so societal
costs as well.243

Edward Iacobucci makes this point by illustrating that when one party has market
power, informal enforcement mechanisms, like reputation, can be more effective than even
formal legal enforcement of contract terms in driving the parties to perform optimally.244

241, Douglas G. Baird & M. Todd Henderson, Other People’s Money, 60 STAN. L. REV. 1309, 1340-41
(2008).

242, Cooter & Freedman, supra note 33, at 1073 (“A fiduciary’s faithful fulfillment of her undertaking
enhances her reputation, which may have significant economic value.”).

243. Benjamin Klein & Keith Leffler, The Role of Market Forces in Assuring Contractual Performance, 89
J. PoL. ECON. 615, 616 (1981).

244. Edward M. Iacobucci, Market Conditions, Reputation and Contract Design 10 (January 2014)
(unpublished manuscript) (draft on file with author).



2015] The Fiduciary Gap 399

Tacobucci argues that parties with market power will forego short-term gains from
opportunistic behavior to realize the long-term rewards of repeat business earned by
maintaining a good reputation.243 He shows that “sellers may adopt seemingly self-
interested legal contracts, but may nevertheless act as though they were bound
contractually to not act in a self-interested way because of self-enforcing agreements.”246
The agreements are self-enforcing (enforced by informal mechanisms) because the seller’s
market power gives it the potential to earn long-term profits from treating buyers fairly,
profits that would be forfeited if the seller took advantage of the buyer in the short-term.247
Tacobucci’s theory fits neatly with the notion of fiduciary contracts outlined in this Article.

Fiduciary contracts are incomplete contracts that the law does not fully enforce. That
is, the fiduciary gap cannot be filled with legal enforcement. Instead, some expectations of
the parties, such as that the fiduciary will deliver a high-quality performance under the
contract, are better enforced informally, through mechanisms such as reputation. Informal
mechanisms work better than formal legal enforcement in these circumstances because
legal enforcement is expensive, if available at all. 248 Also, informal agreements are more
easily modified as circumstances change, which is an important benefit when dealing with
open-ended, discretion-based fiduciary agreements.249

According to Iacobucci, to the extent gains are to be shared from optimal performance,
the party with the most market or bargaining power, in our case, the fiduciary, will realize
most of those gains, thus having an incentive to develop a reputation for delivering high-
quality performance.250 Most fiduciaries entering into fiduciary relationships in
commercial contexts hope to attract a number of clients over time. While each beneficiary
may realize the benefits of the fiduciary’s superior performance while she is relying on the
fiduciary, the fiduciary is able to extract most of the gains from that performance by
attracting more and more clients on the basis of her reputation. The fiduciary is the expert
in the field and the repeat player, so she has the most to gain from thriving in the line of
business she has chosen. Money spent on (potentially unsuccessful) litigation would be
wasted in the face of the efficacy of informal enforcement mechanisms in such
circumstances.

But when market power is low, lacobucci posits that some protective formal contract
terms may be warranted to provide basic protections.2>! In the fiduciary context, that may
mean specifying more terms and giving the beneficiary ways to leave the relationship at
various points at which evaluation of the fiduciary’s performance would be feasible. A

245, Id. Klien and Leffler famously made this point about how market competition and reputation constrain
parties to perform as agreed by providing high-quality rather than low-quality goods. Klein & Leffler, supra note
243, at 616.

246. Tlacobucci, supra note 244, at 7.

247. Id at16.
248. Id at3.
249. Id. at15.

250. Id. at 12 (“If providing high quality, and being known to provide high quality, creates value for the
buyer and seller combined, then market power allows the seller to capture a significant share . . . of that value and
thus increases the probability that the seller will seek to maintain a reputation for providing high quality. This in
turn implies that formal contracts to provide high quality are less likely to be necessary, and that market power
influences contract design.”).

251. When interest rates are high and lending is riskier, so borrowers have less market power, Iacobucci
observes that formal covenants in loan agreements are stricter. Jacobucci, supra note 244, at 12.
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fiduciary with less market power may have less experience or a worse reputation, so would
be less deserving of a stranger’s trust. Such a fiduciary may have more to gain from short-
term opportunism because it has not yet invested in long-term reputational gains. In such
circumstances, there is almost no basis for high expectations and fewer incentives that
would support any degree of trust at all. Then, it is more important for a beneficiary to
specify her expectations and to insist upon specific terms in the contract that will provide
formal remedies for certain instances of breach. A standard of devotion would remain
unenforceable, but the relationship’s goals and exit strategies could be specified and
formally enforced.

The superior service that comes from the incentive to develop a strong reputation may
serve trusting parties better and result in their trust being better placed. Then the
beneficiaries may trust more without over-trusting, but they will rely on reputational
penalties, in addition to legal ones, to define the bounds of their expectations that the
fiduciary party will act with a particular degree of good will, honesty, and care.252 A system
of reputational consequences works most efficiently if its role is clearly defined. That is, if
the gap in legal enforcement is large, and reputation has to carry a lot of weight in
supporting the parties’ expectations, then mechanisms for measuring and tracking
reputation will develop to fill that space. Parties on both sides will work to find ways to
signal reputation and either reward or punish various behaviors of trusted parties.

The natural development of a system of reputational sanctions will not progress
quickly or efficiently if the parties believe litigation is their primary recourse. The
moralistic rhetoric in fiduciary opinions gives trusting parties the mistaken impression that
certain expectations can be satisfied via legal remedies. This belief will prevent them from
investing in other more reliable and less costly systems for incentivizing trustworthy
behavior.

Reputation has become increasingly important and easy to influence in the age of the
Internet.233 EBay notably uses reputation as an informal enforcement mechanism between
its buyers and sellers when it induces trust among the parties trading on its site by using a
system of reviews.254 If a seller receives a bad review for failing to perform as agreed,
buyers are significantly less likely to deal with that seller in the future. Such a system of
reviews is necessary to induce consumers to send money to a stranger in the hopes that the
stranger will mail the goods as agreed.255 The parties would never meet and may not even
know each other’s real names. Legal enforcement would be far more difficult, especially
for relatively low-value transactions, than informal enforcement through reviews. EBay

252. See Larry E. Ribstein, Fiduciary Duty Contracts in Unincorporated Firms, 54 WASH. & LEE L. REV.
537, 54748 (1997) (“The fiduciary may have reputational incentives to act in the beneficiary’s interests. . . .
Thus, even if the fiduciary can cheat a given firm without legal consequences, inadequate performance could
reduce the price of the fiduciary’s services in other deals.”).

253. Lior Jacob Strahilevitz, “How’s My Driving?” for Everyone (and Everything?), 81 N.Y.U. L. REV.
1699, 1713 (2006) (listing Internet sites that use reputation to guide consumers and increase confidence in their
products).

254, Id.

255. Id
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sellers care very much about their reviews and may give even difficult buyers some
advantages to avoid bad reviews and the loss of future business.23%

Consumers can review just about anything online, including fiduciary service
providers. Lawyers have online ratings that reflect the number of complaints against them,
if any.2%7 State bars also compile information about complaints, suits against barred
attorneys, and censure bar members for misbehavior, even if no liability results.2® The
same resources are available to those choosing doctors.2%9 It is important for trusting
parties to know that reputational sanctions can begin where legal liability ends. To make
the most of reputational sanctions, trusting parties must know what the limits of legal
liability are. That way, they will do more to enhance reputational information systems.

VII. CONCLUSION

Fiduciary relationships are a species of contract and, thus, contain gaps. Fiduciary
relationships contain particularly large gaps because beneficiaries of fiduciary duties often
lack the time and expertise to monitor the fiduciary’s behavior closely, and many fiduciary
tasks require significant discretion. Fiduciary duties fill many of the gaps in the agreements,
helping courts determine what the parties would have agreed if they had negotiated a
particular term in advance. But courts cannot honor all of the parties’ expectations or
enforce all of the terms they might have agreed to at the outset because beneficiaries may
expect too much of their fiduciaries. In this Article, I have revealed the gap that exists
between the parties’ expectations about their terms and the terms courts will enforce, which
I call the fiduciary gap.

The fiduciary gap, which cannot and should not be filled by the law, causes much of
the confusion and debate surrounding fiduciary relationships. If courts are only willing to
enforce the agreements of fiduciary parties to the extent they conform to well-defined
fiduciary duties then they will not be able to enforce all of the intended terms of some
fiduciary agreements. The gap is necessary, but so is a better understanding of the bounds
of fiduciary duty and the potential size of the unfillable gap.

Rather than encouraging more trustworthy behavior through moralistic rhetoric,
courts should be honest with fiduciary parties about the limits of fiduciary liability. Only
honesty will help cabin beneficiaries’ expectations, thereby closing the gap between

256. Strahilevitz also describes a “Pollyanna effect” whereby buyers and sellers give each other excessively
positive reviews to avoid receiving bad reviews in retaliation. Id. at 1754-55.

257. See generally Find a Lawyer, AVVO, http://www.avvo.com/find-a-lawyer (last visited Oct. 4, 2014)
(providing attorney listings containing information on disciplinary actions and reviews); Martindale,
MARTINDALE-HUBBELL, http://www.martindale.com (last visited Oct. 4, 2014) (containing a legal directory and
rating system).

258. E.g., Attorney Discipline, THE FLORIDA BAR, http://www.floridabar.org/attorneydiscipline (last visited
Sept. 15, 2014) (containing resources on Florida attorney discipline); Lawyer Regulation, THE STATE BAR OF
CALIFORNIA, http://www.calbar.ca.gov/Attorneys/LawyerRegulation.aspx#1 (last visited Sept. 15, 2014)
(containing resources on California attorney discipline); Resolving Conflict with a New York Attorney, NEW YORK
STATE BAR ASSOCIATION, https://nysba.org/resolvingconflict/ (last visited Sept. 15, 2014) (containing resources
on New York attorney discipline).

259. See generally HEALTHGRADES, htip://www.healthgrades.com (last visited Oct. 4, 2014) (offering health
care  provider reviews); Complaint Process FAQs, FLORIDA BOARD OF MEDICINE,
http://www.flboardofmedicine.gov/complaints-process-fags/ (last visited Sept. 15, 2014) (describing procedures
for filing a complaint against medical professionals in Florida).
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mistaken expectations and enforceable duties. Further, with the limits of the law in mind,
beneficiaries can turn to other, supra-legal mechanisms to protect themselves.
Understanding the contractual nature of fiduciary enforcement may lead fiduciary parties
to communicate more effectively about their expectations and may encourage them to
create systems to share the reputation information of various trusted parties and to punish
those who deviate from the most desirable standard of behavior for trusting parties.



