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!'O WERS , FJ J{ST FED ERAL SAY. & LOAN ASS" N Fl., 865 
Cite ,I", 1 1.t , 420 ',o 2d Sh5 

ft l h  of t• !el'l t o1 u l 10 1 1  1 · \.knd" l ot l ou r  \Ve ,d..,o f tnd Lh,ll lhv l! 1.t l eourt did not 
\I Ll,!;t''> l l 1  the Lran�cnpl, c1.nd we fmd no err m rdul->rng Lo g\\'c all of Stewart's 
u I or ! 11 the !.:ourt\, ovcrn1hng- the obJet·Lwn propo�ed rnstructlons or in fmdmg th,1t five 
:\( ld 1t 101w.lly, the court properly d 1:::,alloweJ agg1 avat1ng/ but  no m1t1goat1 ng circum-
the v�"trnviny of ,1 dde m-c \\ 1Lnl.!::>� who had sl,-i.nces had been c:-,labl ishcd. A:-, the trial 
uh ::,en ed nunwrou� CXl'CUtion<., Slmner \' court pointed out, t he standard .scntcnc111g 
SU1tc, 886 So.2d 525 (Fla 1980), cert. dcmcd, instructions adequately cover the matters 
449 U S. 1 103, 101 S Cl 899, G6 L 1':d.21\ 829 rncludcd m the proposed mslructions 
( 198 1) .  There is no evidence that the judge and 

Stcw.irt abo claim:-, that the :-it.1te intro- J U i y  fai led to proper ly weigh and consider 
d uccd improper aggravating cv 1dcnce, ex- the evH.knce prc:c.cnted to them, dild the 
cccded the �cope of cro:-is-cxammat1on,  and record amply supports the trial court's writ
argued nonstatutory aggravating c1rcum- ten fmdmgs of fact 
5tances to the Jury The record , however, 
�how:- that the complamed-of evidence �up-
l)orte<I tht• <,la lutory ,1g-g-1·aval1 ng ractor<, ,  
that the :-. Late conducted a proper cross-ex-
aminat1on,  and that the final argument fel l  
w i thm the wide latitude permit Led for ar-
gu mcnt 

After rc:-,tmg 111 Lhc sentencing proceed
ing, but vnor to argument, the defense 
ri.:qucstcd perm1ss1on lo reopen its case to 
put  on one more w1tne.::.:-.. The dcfem,c 
\\ anted th1.::, ,dtne::is, a clelcct1 v<.', to Lc:-,t1fy 
,1::, Lo the contents of a. :-,,, urn statement  
made by an acq uaint<1ncc of Stewa.rt\ To 
�upport his rcquc.::.t defense roun::iel stated 
that he WJ.ntcd to show that the ac.:qu,un
t<rnce had lwd in her statement Before 
lhh Cou rt , however, Stewart cl.um'-! th,1t 
disal lowing th,� testimony prec!uJed hon 
from shov. i ng evidence of remorse because 
the .icquar ntancc':-, :c.tJ.tcmcnL ::>,lid that 
Stc,, art had tol<l her he WJ.<; sorry for wh,tL 
he had <lone. 

[ 12-14] Reopening a case for a<ldilional 
te�LimonJ is <l1scret1onary, Hoey ,. Fletcher, 
39 Fla 325, 22 So. 716 ( 1897) ::-lotw1th
<,tandmg the failure to obJect to the court's 
ruhng-,6 we frnd that the trial court did not 
dbu�e her d1scret10n 111 thi s  in::,tance Morc
O\ Cr, by changing his as�essment of Lhc 
nnport and effoct of the S\\ orn '3talemcnt 
Stewart has improperly rai�ed m thb Court 
a g-round for review not brought lido, e the 
tna! court 

6 Dl knse c ounsr:l mere!:;- <'U\Ull'"ccJ in the 
r n ui t ' <,  Uerllal 

7. fhe eour t l uund the fol!o\',mg .igg1 u\ ,1tlllg
t<1 l tur <, under � 92 1 1 4 1 ('3) , I l.1 St c1t unde1

Finding no error m this well-prepared 
,lnd wcl l-Lncd C<tse, we aff1rm both the 
conva l1on and :-,en le nee 

It 1s so ordered 

ALDERMAN, C.J , an<l ADKINS, BOYD, 
OVERTON, SU NDBERG, McDONALD 
and EHRLICH, JJ , concur 

w ._  ___ � o � KEYNUMBER!,YSIEM 

Circuit 
Court, Petitioner, 

FIRST FEDERAL SAYINGS & LOAN

ASSOCIATION OF JACKSONVILLE, 

a corporat ion, Respondent. 

No. 61300. 

Supreme Court of FloralJ.. 

Aug 26, 1982 

Rchcarmg Dc111e<l Nov. 4, 1982 

Mortgagee filed obJcctwn to clerk of 
c1rcu1t court':, entitlement to rcg1�tr) fee, l I1 

�enlence at 1mpnsonment, pi ev10us conv1ctmn 
of cnme mvolvmg use or th1 cat of \ 1okncc, 
tclony murder, pecuma1;,- iam, and heinous, 
at1 ocmus, and u uel 
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add 1 t10n lo fee p1 ovuk<l for by ::.tatulc for 
clerk's services m .idnum!:,trrmg .1 JuJieial 
sale, fo l lowing foreclosure sJ.lc at which a 
third-party uid<lcr submitted highest and 
best bid The C1n·u1t Court, Alachua Coun
ty, Chester B.  Ch,i.ncc, J ., entered order 
rcq umng clerk to pay over to mortgagee 
sum withheld as rcg1hlry fee, and the Di::i
tncl Court of Appeal affirmed at 404 So �<l 
78G The Supreme Court held that m add 1 -
tHm to  tllatutory fee for dcrk\., �crv1cc� 
during ju<l1c1al sale, clerk wm, also cnt1tlcd 
to the registry fee. 

Derision of the D1stnct Court quashed 
and case remanded 

Alderman, C.J , d1s&cnte<l and filed 
opinion, \vitl1 which Overton and McDondld, 
JJ , concurred. 

Clerks of Courts =29 
In addition to foe prov1<led for clerk of 

c1rcu 1t court for his ::,crvicc::, m adm1mstcr
mg a J udicial sale, clerk was also ent1tlcrl. to 
Cl)!lcct statutory reg,.st.ry fc,e on pru<'ceds 
paid by a third-party Ln<ldcr at forcclo�ure 
sale. West's F S A. §§ 28.24( 14), 45.031 

Dennis R Long, Alachua County Atty., 
Gamcsv1l le, for petitioner. 

David L. Fleming and Michael A Wod
rich of Rogers, Towers, Bai ley, Jones & 
Gay, Tallahasf..ec, for respondent. 

I. Section 45 0.3 1  provzde.s m pertment part
In any sale of real or per5onal property under
an order or Judgment, the followmg proc edun: 
niay be followed as an ,l lternatlve to ,my othe1 
5.tle procedure if so ordereJ by the coui t 

( l ) SALE BY CLERK -ln the 01 der vr final
Judgment, the court shall direct the clerk to sell
the p1 operty at publK sale on a specified day 
tlh\t shall be nol less than 20 day'<> atter the 
date thereof, on tt>rms and conditions spec1f1ed
trl the order or Judgment 

The clerl< sha ll rece1\ e a service charge of $25
fur hi._ serv1ce5 1 11 makmg, ret·ordmg, ,llld cer
t1fymg till' sale ,tnd tltle that shdll be assessed 
.is costs The court may enl,H gE' the tune of 
lht· '-.lit' Noti te  rJt t llf' c.h,mf.\l'd tlmP ol ,;ale 
shal l bt' puhli <,ht'd ,I'> prov1de<l herPtn 

(G) D!SBl lH�LMLNTS Of PROC u:os -On
td 1ng ,1 l.'t'1 t 1 l 1L.Ltt' ul t it le the LIP1 k '>h,, 1 1  dt'>· 
hlll '>l' t he p1 ou·ed._ ot tlw 5.1[c m ,ICLnnLull'l' 

f'F:I: CUIUA1! 

\Ve review the dC'CJsmn of the Dbtl'let 
Court of Appeal , F 1r') t  D1� tnct 1 m Pan er.:- \ 
First Fcdernl s,.n mgs & Loan A ..... '>OC!,l tJOn

of J<lcksormllc, 404 So.2d 786 (Fla. !st DC.-\ 
Hl81), winch affect:,, a cla:-.:-. of con:,,tltut1on,d 
officer� !J).L!....ill"t net CO!lrl b{.:_ld_thaUhe B,e)o-·\ t
$25 fee provHlcd for i n  ::icct10n 45.0:H( } ), 
Florida Statute:::. (1979), 1 1:.-, t he only fee tu  
which Lh<.' ckrh. o f  lhl' ('lrcuil court \� l' l \l l · r,l  { t)

,:!.:�!� £.�\. �Jm1n�:-.tCri_1_1g � J.�?0,i_J.! .. �o,reclt���rt; 
sale pursuant to chapter 45 We d1sagn'e 
and hold lh�t the ckrk h:. abo ent1tlcd tu LJ r I_,, D
en!lecl J. regi">try .fee provided for in '->Cetmn ( ( r 

:28.2,1( 1-1 ), Flor1d,.1 St�1tutes ( 197U),2 ori_ Pn)·
�l'ccds P.'.:�d __ t_,_y a third-party bidder at ,i
\l.!ill""1l>hlll:.\'C:...O>•'!c"J.\lc;_· �C1}J](�u�\��l pur�u�nt tu ;,,et. -

1011 45 o:n .

In the pn .. �ent ca�c. the Ck1 k of thl' 
Circuit Court of Alachua County, A Curt 1-. 
Powers, held a foreclosure sale pur:-.u.rnt to 
a summary fmal J udgment of forcc lo-.u1 e 
entered by the crrcUit court. Th is fm,d 
1udgmcnt J ll'O\ Hied that upon eonf1rm.1tmn 
of the :-,ale .ts pro\'1decl bJ· :-,tatutc or Ii,\ 
ol'der of the cou r t, the clcrh �ht1ll d 1:-.hu1 " l' 
the proc('eds of the sale by paying "(c1) thl' 
costs and expenses of this action meurr(.'d 
after the date hereof, and saul attorni.:'} -.· 
fees, (b) the rcmammg amounts due th�· 
Plamtiff with interest thereon as provided 
by �tatutc from the date hereof through the 

\\ 1th the order or final ;udgnwnt, dnJ sha ll tile 
a I eprn t of the <l1sUursements anJ serve a cup\ 
of \l on each p,,rty not m default rn 5ub�tant1al
ly the fol lo\\ mg frn m (C.1pt1un ol Act1,Jll ) 

2 SeLtwn 28 2..J prO\ ides m pc1 tmcnt p.irt 
1 he clerk of the c1rcu1t court shall make the 
followmg charges for 5erv1ccs n•n<lered b\ 111s 
o!hcc Ill I ecorc!mg documents and m5tnunC'nl �
and Ill pei fonmng the <lut1cs enumerated 
However, in tho5e counties whu e the c!erh s
office upei .1tes as a fiscal unit of tlw count) 
pur5uant to s 145 022(1 ) ,  the ck·rk sh,111 no! 
<. hat ge the county fo1 sue h '-Ct vice" 

( 1 4) I 01 n•c('l\'lllg mohey into thP J P/�J --( 1 \  (>l
CUUt t 

(a) Fir,;\ $')00, pei c·ent 

(b) Lich �ub._equent $ 1 00, pcrcpnt



J >( )\\ EH� ' · rrnsr FEDEIUL SAV. & LOA N  i\SS'N !"!., 8fi7 
l 1t,, .i,, f l,1 , •t20 �o 'l1\ 81;5

d ,tk of �ale " The Judgml ·n t  p1 0\ 1d, ·d l h,tt 
an� ...,Uf  pl u..., afte, pt1\ llll' l lh would  iil' p,ud 
into lh(.' rcgbtry of thi.: cot1 1 t 

A fter the .... :.de ,  t/K• ckrh ft ll'd hi::. CL"1 l1 f1-
tJle of S,tle c·c t t i f_y r ng that  the h1g-hl•�t ,UHi 
he� l lwl for th ._, property \\ .t� �ubm1tkd by 
a th iril-partJ huldcr lk later 1�....ul'd .t 
Cert i ficate of Tille 1 11 the mo1 tgagc forcclo
�Lll'(.! and flied hrn Certif1 r,tle of D1')\iur�e-

,tgl'l.'l' , th,ll �t'( LHlll� �x :-.!4 and 4.S o:H I ll \  oh l' 
l \\ O  ",l'pM,tll' fllnct1nn') and that ::.cet1on 4:l -
03 1 doe:-. not create a ebu· ee\l'ept1on to 
...,<x t1on 28 21, thereby p�nmttmg- preemp
t10n of the fee required by �ect1on :::!8 24 In  
T.1.1 for \ '  T<tmp.1 Electric Cumµ,rn_r, 356
Su 2d �GO ( I◄'/a. 1978), \\ e  saul that Lhe lan
guage of ;-,cction 2.S 24 JS mandatory ,rnd 
.my e.\n·plion Lo thi� statute �hould be 

nwnb of Proceed..., of S,dt• by Clerk rn .Mm t- rlc,lr 
gage Forcclo;,urc. Tlu� C�rt\f1c,\tc of D1:-.- A;-, pet1 twncr argues and .is Judge Li les 
bur�cmcnt.::, included a "clerk 's reg istry fLe" 1 io1nls out, thc:,c two statu tory provibions 
of $149.60 The clerk, pur::.uant to sccl1on ,_ire, ea;-,Jly h<1rn10mzcd The $25 fee is for 
4J 03 1 ,  abo collected $25 w, a jud1cul hale the conducting of the sale, the filing of all 
fee Fu-st Federal Sd\ 1 11g::i & Loan,  the rei 1mrc\l cc}·t1f1cations, the issuance of the 
plarntiff in the foreclosure proceeding�, eert1 f1cate of title, and the recording and 
ftiC'd an objecl wn to th1� rcrtif1c..itc <tnd C'crt1 f} r ng  the t1tl<• Where he i:- required 
a-.--,crtcd , among other thrng ... , that the clerk tCJ hold money 1 11 the 1 egihtry of the court 
erroneou�ly withheld as Im, hl!r\' Jcc charge cl;'> J O  the J>rl'sent ease where there is a 
the foe of $149 GO providt·d in ;-.Lclion 2:-:. - t h ll'{!-pa1 ly U1ddcr at Lhc foreclosure s,d t•, 
24(14)  for rece!\ rng money l ll to l he n·g n, t 1 _v 

the clcrk _��d��--�-��p�_�t<; !lJ.:IQ _tjistjr_1ct .. -
of the court in v10lat 10n of ,:,,l'<...tion 15 o:.n{l}  unction for v. hich he must coJ lcct cl cl_uu-gc ...
\\ hlch provides a fee of $2.3 for weh sen - · fnJ,:;u��nt to- ;e�t10·11~ 28'2,1{14).� I f  ·t11:.- 1cg-i->-
1 l'e" ,rnd I n  v iolatwn of tlw frn.d p 1di� r 1H ·n t - l . ll ln l  n{kn1h olht'l \\ i',l', il lllUht make U1 1 •.;
\� h 1e !J 01 der, that only �UfJJ ] u-,, <lfter JJtL.', - exci •ption ele,lr 
ments .::,pec1 f1ed therern, hl' paid I n to th0 
nc<· istn uf the court Tht: circuit t"ou ,t ht' ld  Accord111gly, we qua�h the dcc1s1011 of the 

th�t the clerk had erroneou...,Jv v. 1 thl 1eld a F1r-,t Dn,trict ,md remand for further pro-

H'i1;·tr�-;- rec o-r $149 GO �;ld �; 1 f{�r�l(ihe Cle�k- - Ccedmg� l'l)llSlSt�nt w1th tlus clcc 1::.10n

to i::;suc this sum to First Fcdt•_r,.d Il rca- It i:-. ho order ed 
-.oneci thut the clerk's M�n·tce C'h..1.rgc p1 1J\' 1 1l
t•d for in chapter 45 incl ude--. the: n•et' I J )l and 
d 1::..bu r�l'mcnt  of fu nds in the CYCnt that 
thu c 1� a third-part.) Lidder and that the 
fun • h- recci\ c;l by -Lile- clerk rn con nection 
\\ 1th C'onducting a J udicial :--ale are not ! hu�e 
fund� dcser1bcd hy sect10n :2S 24{1,;) &, mon-
1..'.:,. n Cl'l\'C'<l mto the reg-1�t 1 .1,  of the court 

Thl' rlerh appl'alcd tu th(' d 1..,t r' I !  l ecJ U I  ! ,  
\ )ul tl1l' 1 l 1�trict eou l't ag t i..' L t l \\ J th  the tr 1 ,d 
cou 1·t t h .1t section 45 031(1)  pro\ Hie::. the e,
cl u:-.1vc charge for the clcrh\ ;-,cn'Icc� m 
C1 Jnnect1on with the sale of re

_:;
�I -°-f p(Tso11,ll 

/ • ropcrty for forced sale I\' �tak�t that t ht� 
foe prm ided for the clerk f�h1� �._,;.;�1 
.td tl1ln1sTCrlhg-lhc J udicial :-.a]C 1<:. ai1 alt�;�LL
l 1 \ l' ·to·an(r an exccPtwl1 -\o t'he grn�;;i1 �f�� 
�L't" forth i n  scct10n 28,2·1 

.J udge Lile� d1M,entcd on the baM·� that 
�l'L l!,)11 28 24 1s mandator.} and th,tt no e,
\ L']J l 1 1 i1J<, are p, O\'Jrlcd H,,: rC <1hon.s, and \\ c 

ADKINS, BOYD, SUNDBERG ctnd 
r,:1-! l(Ll('H, J J , concur 

ALDERMAN, (' J ,  d1,,ents with an opm
wn, with which OVERTON and Mc
DO:-IALD, JJ , concur. 

ALDERMAN, Chief Jw,t1ce, dis�cnt1 ng 
I \\ ould , 1pprr1 ve Lill' • !er1r10B of t\11._• l<'1r:--t 

lJihli H.:t Courl <111<l hold lhal scctwn 45.
u:H( l )  t'onsti tutcs a dear exception to the 
manUJ.tory language of S<.'ct1on 28.24(14) 
Section ,J;J 03 1 govern:.-- jud icial .sak'.s proee-
1\ure and st'ts out the foe lo Uc charged by 
tlw clerk for h is serv ices i n  this I cgard 
Thi:-. fre 1::-. *25. I agi ee with the Fir.st 
Dbtnct that th is fee 1s clearly an alternate 
fee .rnd <m e,c(!µt10n Lo the foe pronded for 
in 'ieC'tion 2R 2-1(14) . 

Taylor v. T,1rnpa Elcctr1e Company i:,, <l1s
t ingui;-,h,dilc f rom the present  cahL' bccau'3e 
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Lhl' cmrnenl dom.lln �Lalutc 1 11,·0 1, cd m that 
C,t'll' did not ptov Hll' ,LO a!Lt.:rn,tlc· fee .1� docs, 
c,ecL1on -JG o;i 1 

O V ERTON and McDONA LD,  JJ , eorn.·u i  

STATE of  Florida, Petitioner, 
v. 

Ken Scott KILPATRICK, Respondent. 
No. 61 349. 

Supreme Court of F'lorn\a, 

Sept. 14, 19S2 
Rehearing Denied Nov 9 ,  1982 

State moved to re 1m,tatc pet1t10n for 
d1scrct1on.try review afler admin 1strat1vc 
d 1sm1ssal on grounds of untimely fili ng. 
The Supreme Court, Overton, J., held that 
motion for rchcanng en bam: heforc Dis• 
trict Court of Appeal, which was filed sCfM
rately and not m conju nction with mot10n 
for rchcanng under rule authorizing- motion 
for rehearing Lo Le filed within 15 d,lJ � of 
order or within such othe r time �ct by 
court, did not Loi !  t ime for fil i ng petition 
for review m Supreme Court until District 
Court of Appeal issued its mandJ.te. 

Mot10n denied.. 
Boyd, J , dissented 

Appeal and Error <:= 345(2) 
Motion for rehearing en bane before 

District Court of Appeal , wluch was filed 
separately and not in conJu nclion with mo
tion for rehe,tring u nder rule ,tulh0rizmg 
motion for reheari ng- to lw fi led w i t h i n  f f> 
d,1y.s of ot dcr ur w 1 Lh 1 1 1  <.,tJ<"h olht•r t 1me :--cl 
by court, did not L{)II Lnnc for filing pl•t 1twn 
for re\ iew 1n Supreme Cou rt u n til District 
Cou rt of A ppeal Jt:,:-.twc l 1b mandatl' \\ l ic 1  l', 

,1llhough St.tt l' ftkd en b,we rl'heaf'Jng- I l l"•

l lon und('! r u lt· pr!t·l�u ntng lo t ' 'hl'm 1 1 ,g P,

! ,u nd \ ,tl id,t! l ! ! !l m,1Lter:i, 1 t  ,L) lJlL <1n·d , · i l• ,1 1
from motion\ l'onlenb Lhal S t�1tc 1ntu1d, , , 1 
mot1nn tu I)(_; J ik·d u nder en b<1 11c rUll' ,  ,u ,, t 
r ide d i d  nut prm 1de for separate rnot 1 1 ) i . ,

fo t i.!\\ b,rnc reheanng .ind thus l"i.!( JU l red 11 , ,
ordc1 ur rc:-.punse from D1;,tnct Cuurt i ► f 
Appc,1! We:-.t's F S.A Ruic.::, App P1 ut 
Jlule, 9.330(�, c, d), 9 33\(c) 

J im Smith ,  Atty Gen., and Lawrence .\ 
Ka1lc1 1 ,  A-;,.,t, AttJ Gen 

1 
Tallahas;,ce, fqr 

petitioner 
Ph1hp J. Pado\'ano, T.:i! lahassce, for i e

:,poncknt 

O \'EI:'l'ON, .J ustice 
Thi,; cau:-.e 1s before the Court on till 

�Ltte':, motion to rc1m,tate it� pctitton fm 
d 1:.crcl lonar.:, re\ 1c\\' after an admini..,tr.i
th·c d1sm.lb::.al on the grounds of unt1mcl.\ 
f i l rng The re.ti 1s:,uc 1s whether a moll1 i r1 
for a , chc,trrng en bane Uefon· u di ::,trict 
court o f  appeal ,  \\. hlch ',\ a::. filed .-,1.:paralt l::, 

and not 1 ll conJ unct10n with a motion for 
rchea1 1ng u nder rule 9 330(a), has the cffl'l'l 
of tolling time for filing a petition for 
l'�\'ICW I n  this Court until the d1stnct cou rt 
1::isues 1b mandate We hold that the time 
for pcti t10rnng this Court wa.::, not tol led 
bec,iu-,c the separately fi led motion for en 
bane l L\ H.: \\ was a nonallow.ible mol10n un
<ier rule 9 33 1 and w.is 111 fact a nullity As 
a result, the a<lmm1strat1ve dismissal \\ rt.:. 

crwrcct 
For a better underbtandrng uf the JSSUl.!..,, 

we set forth chronological ly the cnt1ca l  
events m ilm, proceedmg. 

On September 17, 198 1, the 1'1rst !)1stnct 
Cou rt of Appeal issued its op1 mon rcvcrsmg
the trial court 403 So 2d 1104 

On  September 24, 1981, the state f1lc1l a 
motion en titled "Motion for Rchcarl !lg En 
Banc," 1n which the Hlatc, "pursuant to 
Fla R A pp P q :tm(d, n: ·qut•<.,t c, t !w ( 'i l l irt 

gr.m t 1 l0hear1 1 1g- en h,rnc I ll Llw .1hov{•-:-. t_\ !cd 
C<Hl"l' " At the conc] u:,ion of t he rnouon 
" t he St,Lte a:,�ert ... that rt•h,:ann{!." l'll h.1m· 
:-. hou ld b(• g rankd hl'c,lU">C the <•0 1 1 rt o\ l'f -
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By Representative Drage 

A bill to be entitled 

An act relating to Judicial sales; amendtng s. 

45.031, F.S., requiring successful bidders at a 

Judicial sale to post a deposit with the clerk; 

providing an effect1ve date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Subsections (2), (3), (4), (5), (6), {7), 

and (8) of section 45.031, Florida Statutes, are renumbered as 

subsections{)), (4), (S), (6), {7), (8), and (9), 

respectively, and a new subsection (2) is added to said 

section to read: 

45.031 Jud1c1al sales procedure.--In any sale of real 

or personal property under an order or Judgment, the following 

procedure may be followed as an alternative to any other sale 

procedure tf so ordered by the court: 

(2) DEPOSIT REQUIRED.--At the time of the sale the

successful high bidder shall post with the clerk a deposit 

equal to 5 percent of the final bid or 51,000, whichever 1s 

less. The deposit shall be applied to the sale price at the 

time of payment. If f1nal payment is not made �tthin the 

prescribed period, the clerk shall readvert1se the sale as 

provided 1n this section, and pay all costs of the sale from 

the deposit. Any remaining funds shall be applied toward the 

7udgment. 

Section 2. This act shall take effect October l, 1985. 

HOUSE SUMMARY 

Requires the successful bidder at the time of a Judicial 
sale to post with the clerk a deposit equal to 5 percent 
of the final bid or $1,000, whichever is less, Provides 
for a resale when final payment 1s not made as required. 



Florida House of Representatives 

Hamilton D. Upchurch 
Chairman 

H. Lee Moffitt, Speaker Steve Pajclc, Speaker pro tempore

Committee on Judiciary 

�fllldllll; James Burke 
Vice Chairman 

Richard Hixson 
Staff Director 

January 2, 1984 

MEMORAN DUM 

TO: Representative Tom Drage 
Bill Gorman 
Fred Baggett 

FROM: Chris Haughee c.d-
RE: Judicial sales; deposit by high bidder 

Attached is draft language for an amendment to s. 45.031, 
Florida Statutes, relating to the procedure to be followed by 
the clerk of the court in judicial sales. The problem, as I 
understand it, is that successful high bidders occasionally do 
not fulfill their final payment obligation. The clerk may 
readvertise with the attendant costs, or award the sale to the 
second highest bidder. 

The proposed language requires the successful high bidder 
to post a deposit which will be applied to the sale price at 
the time of payment. If final payment is not made, for any 
reason, the costs of a second sale would be paid out of the deposited 
amount and the remaining funds returned to the depositor. In this 
form, the proposal is a nonpunitive, hold-harmless concept. A 
forfeiture provision could be drafted for all or part of the deposit 
to benefit the judgment debtor or some other fund. 

I have placed this provision in Chapter 45, F.S., but I 
frankly do not know whether that is the proper, or only, spot for

0
it. 

Your commen ts and suggestions are solicited. 

CH/kc 
attachment 



46.031 Judicial sales procedure.-In sny BBle 
of real or personal property under sn order or judg• 
ment, the following procedure may be followed as sn 
alternative to any other sale procedure if so ordered 
by the court: 

(l) SALE BY CLERK.-In the order or final
judgment, the court shall direct the clerk to sell the 
property at public sale on a specified day that shall 
be not less than 20 days after the date thereof, on 
terms and conditions specified in the order or judg• 
ment. In cases when a person has an equity of re• 
demption, the court shall not specify a time for the 
redemption, but the person may redeem the property 
at any time before the sale. Notice of sale shall be 
published once a week for 2 consecutive weeks in a 
newspaper of general circulation, as defined in chap
ter 50, published in the county where the sale is to be 
held. The second publication shall be at least 5 days 
before the sale. The notice shall contain: 

(a) A description of the property to be sold.
(b) The time and place of sale.
(c) A statement that the sale will be made pursu•

ant to the order or final judgment. 

(d) The caption of the action.
(e) The name of the clerk making the sale.

The clerk shall receive a service charge of $25 for his 
services in making, recording, and certifying the sale 
and title that shall be assessed as costs. The court 
may enlarge the time of the sale. Notice of the 
changed time of sale shall be published as provided 
herein. 

(2) At the conclusion of the sale the successful high

bidder shall post with the clerk a deposit equal to 5% of the 

final bid or $5,000, whichever is less. The deposit shall be 

applied to the sale price at the time of payment. If final 

payment is not made within the prescribed period, the clerk shall 

readvertise the sale as provided in this section, and pay all 

costs of the sale from the deposit. Any remaining funds shall 

be refunded to the depositor. 

Renumber subsequent subsections. 



Florida House of Representatives 
James Harold Thompson, Speaker Elaine Gordon, Speaker pro tempore 

Committee on Judiciary 

Hamilton D. Upchurch 
Chairman 

James C. Burke 
V tee Chairman

The Honorable Tom Drage 
Post Office Box 87 
Orlando, Florida 32802 

Dear Tom: 

March 11, 1985 

Richard Hixson 
Staff Director 

Please find enclosed two suggestions for possible legislation 
concerning judicial sales. I suggest you discuss these with 
Bill Gorman of Orange County, who seems to prefer the 5% draft. 
Whatever proposal is developed should be sent to Bill Drafting 
before Friday, March 22nd. 

Sheriff Sales are addressed by F.S. 30.231 which requires 
a fee for execution sales and a reasonable cost deposit to be 
made in advance. An additional deposit is required pursuant 
to F.S 56.22, should resale be necessary. The Florida Sheriff's 
Association has no apparent problem with their statutory 
scheme. 

Please call me should any questions arise. 

KP/kc 
enclosure 
cc: Mr. Bill Gorman 

208 House Office B1ulding Tallah,assee, Florida 32301 (904) 488-1663 

reproduced by 
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STORAGE NAME: SS HB 607-85 

Date:April 7, 1985 
Revised: 

--------

Fin al: _________ _ 

HOUSE OF REPRESENTATIVES 
COMMITTEE ON JUDICIARY 

STAFF ANALYSIS 

BILL# HB 607 

EFFECTIVE DATE 

SPONSOR T. Dra e 

_______ IDENTICAL/SIMILAR BILLS 

RELATING TO Judicial Sales 

OTHER COMMITTEES OF REFERENCE 

I. SUMMARY:

I I. 

A. Present Situation:

Section 45.031 F.S. currently provides a judicial
sales procedure for real or personal property sold
pursuant to order or judgment. Under s.45.031(1),
the clerk receives a service charge of $25 for
making, recording, and certifying the sale and title,
assessed as costs.

Section 28.24, F.S. enumerates specific service
charges by the clerk of the circuit court.
Subsection (13) allows a fee for the receipt of money
into the registry of the court.

Section 56.22 F.S. addresses execution sales by the
sheriff and procedurally allows for the
readvertisement and resale of property not initially
sold, upon receipt of an additional deposit to cover
the cost incurred in connection with maintaining the
property until time of sale.

B. Effect of Proposed Changes:

HB 607 would require the successful high bidder to
deposit with the clerk, at the time of the sale an
amount equal to 5 % of the final bid or $1000,
whichever is less, to be applied toward the sale. If
payment is not made as prescribed, the deposit is
utilized to pay all costs of resale with any
remaining funds to be applied toward the judgment.

ECONOMIC IMPACT: 

A. Public: None

B. Government: None
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Bill #HB 607 
Date: April 7, 1985 

III. COMMENTS: None 

IV, AMENDMENTS:

v. PREPARED BY Kent J, Perez tfP 
VI. STAFF DIRECTOR Richard Hixson r--



REVISED: BILL NO, HB 607 

Page _l_ DATE: May 21, 1985 

SENATE STAFF ANALYSIS AND ECONOMI C IMPACT STATEMENT 

ANALYST 

1. Skuthan .:f S
2,

STAFF DIRECTOR 

Lester {JI,, 
REFERENCE 

1. J�C�I�---
2.

ACTION 

Fa" 

3. 3.

SUBJECT: BILL NO. AND SPONSOR: 

Judicial Sales 

I. SUMMARY:

A. Present Situation:

HB 607 by 
Representative Drage 

Section 45,031, F.S., provides a judicial sale procedure
whereby the clerk of the court is empowered to sell real or
personal property. This procedure may be used in any sale
involving real or personal property under an order or judgment;
however, authorization of the circuit court is necessary before
this procedure can be utilized.

When a judicial sale occurs pursuant to s. 45,031, F.S., the
clerk receives a service charge of $25.00 for his services in
making, recording and certifying the sale and title.

B. Effect of Proposed Changes:

This bill creates a new subsection providing that a successful
high bidder at a judicial sale authorized by s. 45.031, F.S.,
must post with the clerk a deposit equal to five percent of the
final bid or $1,000, whichever is less. This deposit would be
applied to the sale price at the time of payment. If the final
payment is not made within the alloted period, this bill
authorizes the clerk to readvert1se the sale and pay all costs
of the sale from the deposit with any remaining funds to be 
applied toward the judgment. 

II. ECONOMIC IMPACT AND FISCAL NOTE: 

A. Public:

Bidders at judicial sales conducted pursuant to s. 45.031,
F.S., will be required to post a substantial deposit to assure
payment of the bid. 

B. Government:

This bill will benefit government in those instances wherein
the clerk must suffer the time and expense of read..,ertising and
selling property at a judicial sale. 

Ill, COMMENTS: 

There is no companion Senate bill. 

IV. AMENDMENTS:

None. n.iprcdJCt.d t:?; 
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