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An act relating to insurance; amending s. 

628.461, F.S., relating to the acquisition of 

controlling stock of domestic insurers; 

revising acquisition notice requirements and 

requirements for approval of certain 

acquisitions; providing for proceedings and 

editorial changes; providing an effective date. 

10 Be rt Enacted by the Legislature of the State of Florida: 

ll 

12 Section l. Subsections (l), (2), and (3), paragraph 

13 (a) of subsection (4), subsections (5), (6), (7), (9), and

14 (10), paragraph (a) of subsection (ll) and subsection (13) of 

15 section 628.461, Florida Statutes, 1984 Supplement, are 

16 amended to read: 

l7 

18 

628.461 Acquisition of controlling stock.--

(1) No person shall, individually or in conjunction

19 with any affiliated person of such person, acquire directly or 

20 indirectly, conclude make a tender offer or exchange offer 

21 for, enter into any agreement to exchange securities for, or 

22 otherwise finally seek-to acquire 5 percent or more of the 

23 outstanding voting securities of a domestic stock insurer 

24 ¼ftsttraftee-eempafty or of a controlling company, unless: 

25 (a} The Stteh person or affiliated person has filed 

26 with the department and sent to the stteh insurer and 

27 controlling company a statement as specified in subsection (3) 

28 no later than 5 days after at-¼eest-68-days-pr¼er-te-the-t¼me 

29 any form of tender offer or exchange offer is proposed �o-�e 

30 fttrft¼shed-te-seettr�tyhe¼ders, or no later than 5 days after at 

31 ¼east-68-days-pr¼er-te the proposed date of the acquisition of 

l 
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273-129-3-5 

l the stteh securities if no stteh tender offer or exchange offer

2 is involved; and 

3 (b) The department has approved the tender or exchange

4 proposed offer or acqu1sition tender or exchange prier-to-tfie 

5 t�me-e"y-form-of-te"der-offer-or-exeheftge-offer-is-mede-to 

6 seettr�tyho¼ders7-or-pr�or-to-the-aequ±s�t±on-of-stteh 

7 seettr±t±es if no stteh tender offer or exchange offer is 

8 involved: and stteh approval is in effect. 

9 (2) This section does not apply to any acquisition of

10 voting securities of a domestic stock insurer or of a 

11 controlling company by any person who, on July 1, 1976, 1s the 

12 owner of a majority of such voting securities or who, on or 

13 after July 1, 1976, becomes the owner of a majority of such 

14 voting securities with the approval of the department pursuant 

15 to this section. It does apply, however, whenever any 

16 domestic stock insurer iRsttreftee-eempefty or controlling 

17 company makes a tender offer or exchange offer, enters into an 

18 agreement to exchange securities for 5 percent or more of the 

19 voting stock, or otherwise seeks to acquire 5 percent or more 

20 of the outstanding voting securities of any stock insurance 

21 company or controlling company. 

22 (3) The statement to be filed with the department and

23 furnished to the insurer and controlling company shall contain 

24 the following information and any stteh additional information 

25 as the department may deem necessary to determine the 

26 character, experience, ability, and other qualifications of 

27 the stteh person or affiliated person of such person for the 

28 protection of the policyholders and shareholders of the stteh 

29 insurer and the public: 

30 {a) The identity of, and the background information 

31 specified in subsection (4) on, each natural person by whom, 

2 
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273-129-3-5

1 or on whose behalf, the acquisition 1s to be made; and, 1f the 

2 acquisition is to be made by, or on behalf of, a corporat1on, 

3 association, or trust, as to the stteh corporation, 

4 association, or trust and as to any person who controls either 

5 directly or indirectly the stteft corporation, association, or 

6 trust, the identity of, and the background information 

7 specified in subsection (4) on, each director, officer, 

8 trustee, or other natural person performing duties similar to 

9 those of a director, officer, or trustee for the corporation, 

10 association, or trust; 

11 (b) The source and amount of the funds or other

12 consideration used, or to be used, in making the acqu1s1tion; 

13 (c) Any plans or proposals which such persons may have

14 made to liquidate such insurer, to sell any of its assets or 

15 merge or consolidate it with any person, or to make any other 

16 major change in its business or corporate structure or 

17 management: and any plans or proposals which such persons may 

18 have made to liquidate any controlling company of such 

19 insurer, to sell any of its assets or merge or consolidate it 

20 with any person, or to make any other major change in its 

21 business or corporate structure or management: 

22 (d) The number of shares or other securities which the

23 s�eh person or affiliated person of such person proposes to 

24 acquire, the terms of the proposed acquisition, and the manner 

25 in which the s�eh securities are to be acquired: and 

26 (e) Information as to any contract, arrangement, or

27 understanding with any party with respect to any of the 

28 securities of the s�ch insurer or controlling company, 

29 including, but not limited to, information relating to the 

30 transfer of any of the securities, option arrangements, puts 

31 or calls, or the giving or withholding of proxies, which 

3 
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273-129-3-5

1 information names the party with whom the stteb contract, 

2 arrangement, or understanding has been entered into and gives 

3 the details thereof. 

4 (4)(a) The information as to the background and 

5 identity of each person, which information is required to be 

6 furnished pursuant to paragraph (3)(a), shall include: 

7 1. The Stteh person's occupations, pos1t1ons of

8 employment, and offices held during the past 10 years. 

9 2. The principal business and address of any business,

10 corporation, or other organization 1n which each such office 

11 of the person was held, or in which each such occupation or 

12 position of employment was carried on. 

13 3. Whether the stteh person was, at any time during

14 such 10-year period, convicted of any crime other than a 

15 traffic violation. 

16 4. Whether the stteh person has been, during such 10-

17 year period, the subject of any proceeding for the revocation 

18 of any license and, if so, the nature of the stteh proceeding 

19 and the disposition of the proceeding. 

20 5. Whether, during the stteh 10-year period, the stteh

21 person has been the subject of any proceeding under the 

22 federal Bankruptcy Act; or whether, during the stteh 10-year 

23 period, any corporation, partnership, firm, trust, or 

24 association in which the stteh person was a director, officer, 

25 trustee, partner, or other official has been subject to any 

26 such proceeding, either during the time in which the stteh 

27 person was a director, officer, trustee, partner, or other 

28 official or within 12 months thereafter. 

29 6. Whether, during the stteh 10-year period, the stteh

30 person has been enJoined, either temporarily or permanently, 

31 by a court of competent jurisdiction from violating any 

4 
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273-129-3-5

l federal or state law regulating the business of insurance,

2 securities, or banking, or from carrying out any particular 

3 practice or practices in the course of the business of 

4 insurance, securities, or banking, together with details as to 

5 any such event. 

6 {5)(a) The acqu1s1t1on of voting securities shall be 

7 deemed approved unless the department disapproves the proposed 

8 acgu1s1tion; within 90 68 days after the statement required by 

9 subsection (1) has been filed. The department may on its own 

10 initiate, or if requested to do so 1n writing by a 

11 substantially affected party shall, conduct a proceeding to 

12 consider the appropriateness of the proposed filing. The 90-

13 day time period shall be tolled during the pendency of the 

14 proceeding. Any written request for a proceeding must be 

15 filed with the department within 10 days of the date notice of 

16 the filing is given. During the pendency of the proceeding or 

17 review period by the department any person or affiliated 

18 person complying with the filing requirements of this section 

19 may proceed and take all steps necessary to conclude the 

20 acquisition so long as the acquisition becoming final is 

21 conditioned upon obtaining departmental approval. The 

22 department shall, however, at any time it finds an immediate 

23 danger to the public health, safety, and welfare of the 

24 domestic policyholders exists, immediately order, pursuant to 

25 s. 120.59(3) the proposed acquisition temporarily disapproved

26 and any further steps to conclude the acquisition ceased. 

27 (b) Any proceeding conducted pursuant to this

28 subsection shall be concluded within 30 days after the date 

29 the written request for a proceeding 1s received by the 

30 department. A recommended order shall be issued within 20 

31 days of the date of the close of the proceedings. A final 

5 
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273-129-3-5

l order shall be issued within 20 days of the date of the 

2 recommended order or if exceptions to the recommended order 

3 are filed within 20 days of the date the exceptions are filed. 

4 ;-ee¼¼s-a-pttb¼±e-heer±"g-to-eonstder-the-metter,--�he 

5 6epertment-sha¼¼-ee¼¼-and-ho¼d-stteh-pttb¼±e-heartng-±£-the 

6 department-ts-reqttested-±n-wr±t±ng-to-do-so-by-the-±nsttrer-or 

7 eontro¼¼±ng-eompeny-w±th±n-stteh-69-dey-per±od�-and,-±£-there 

8 ±s-not-stteh-e-reqttest,-the-department-mey-ee¼¼-and-ho¼d-stteh 

9 pl:1h¼�e-heer±ng-±n-±ts-d±seret±on.--tf-the-domest±e-stoek 

10 tnsttrer-end-eontro¼¼±ng-eempeny-f±¼e-en-±nstrtffll.ent-tn-wrtttng 

11 wtth-the-depertment-wa±v±ng-the±r-r±ght-eo-reqttest-e-pttbiie 

12 heeri"9,-the-department,-�n-�ts-diseretion,-may-by-order 

13 shorte"-the-68-day-period-a"d-approve-the-aeqttis�tion. 

14 (6) The department may disapprove any acquisition

15 subject to the provisions of this section by any person or any 

16 affiliated person of such person who: 

17 (a) Willfully violates this section;

18 (b) In violation of an order of the department issued

19 pursuant to subsection (10) +1�➔, fails to divest himself of 

20 any stock obtained in violation of this section, or fails to 

21 divest himself of any direct or indirect control of such 

22 stock, within 25 days after such order; or 

23 (c) In violation of an order issued by the department

24 pursuant to subsection (10) fi4+, acquires additional stock of 

25 the domestic insurance company or controlling company, or 

26 direct or indirect control of such stock, without complying 

27 with this section. 

28 (7) The person or persons filing the statement

29 required by subsection (1) shall have the burden of proof. 

30 The department shall approve any such acquisition if it finds, 

31 an the basis of the record made during any proceeding at-a 

6 
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1 pttb¼±e-neer±"g or on the basis of the filed statement if no 

2 proceeding 1s conducted there-±s-no-pttb¼±e-heer�ft�, that: 

3 (a) Upon completion of the acquisition, the domestic

4 stock insurer will be able to satisfy the requirements for the 

5 issuance of a license to write the line or lines of insurance 

6 for which it is presently licensed; 

7 (b) The financial condition of the acquiring person or

8 persons will not jeopardize the financial stability of the 

9 insurer or prejudice the interests of its policyholders or the 

10 public eftd-w±¼¼-not-prejttd±ee-the-±nterests-of-efty-rema�n±n� 

11 shareho¼ders-who-ere-ttneff±¼�eted-w±th-the-eeqtt�r±ng-person; 

12 (c) Any plan or proposal which the acquiring person

13 has, or acquiring persons have, made: 

14 1. To liquidate the insurer, sell its assets, or merge

15 or consolidate it with any person, or to make any other major 

16 change in its business or corporate structure or management; 

17 or 

18 2. To liquidate any controlling company, sell its

19 assets, or merge or consolidate it with any person, or to make 

20 any major change in its business or corporate structure or 

21 management which would have an effect upon the insurer 

22 

23 1s fair and free of prejudice to the policyholders and 

24 shareholders of the domestic stock insurer or to the public; 

25 (d) The competence, experience, and integrity of those

26 persons who will control directly or indirectly the operation 

27 of the domestic stock insurer indicate that the acquisition is 

28 in the best interest of the policyholders a�d-shereho�ders of 

29 the sueh insurer, and in the public interest; and 

30 (e) The natural persons for whom background 

31 information 1s required to be furnished pursuant to this 

7 
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1 section have such backgrounds as to indicate that it is in the 

2 best interests of the policyholders and-sha�eheide�s of the 

3 domestic stock insurer, and in the public interest, to permit 

4 such persons to exercise control aver such domestic stock 

5 insurer�• 

6 (f) The acgu1s1tion is not likely to be hazardous or

7 prejudicial to the insurer's policyholders or the public; and 

B (g} The effect of the acquisition of control would not 

9 substantially lessen competition in insurance in this state or 

10 would not tend to create a monopoly therein. 

11 (9} Any approval by the department under this section 

12 does not constitute a recommendation by the department for an 

13 acquisition, tender offer, or exchange offer. rt is unlawful 

14 for a person to represent that the department's e"y-stteh 

15 approval constitutes stteh a recommendation. A person who 

16 violates the provisions of this subsection is guilty of a 

17 felony of the third degree, punishable as provided in s. 

18 775.082, s. 775.083, or s. 775.084. The statute-of-

19 limitations period for the prosecution of an offense committed 

20 under this subsection is 5 years. 

21 (10) Upon notification to the department by the

22 domestic stock insurer ±�sttraftee-eempefty or a controlling 

23 company that any person or any affiliated person of such 

24 person has acquired 5 percent or more of the outstanding 

25 voting securities of the stteh domestic stock insurer ±"stt�eftee 

26 eompefty or controlling company, without complying with the 

27 provisions of this section, the department shall order that 

28 the stteh person and any affiliated person of such person cease 

29 acquisition of any further securities of the stteh domestic 

30 stock insurer �ftsttreftee-eompefty or controlling company; 

31 however, the person or any affiliated person of such person 

8 
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273-129-3-5

l may request a proceeding hea�ing, which proceeding hea�i�9

2 shall be convened within 7 days after the rendering of the 

3 stteft order for the sole purpose of determining whether the 

4 stteh person, individually or in connection with any affiliated 

5 person of such person, has acquired 5 percent or more of the 

6 outstanding voting securities cf a domestic stock insurer 

7 ins��a"ee-eompany or controlling company. Upon the failure of 

8 the person or affiliated person to request a hearing within 7 

9 days, or upon a determination at a hearing convened pursuant 

10 to this subsection that the stteh person or affiliated person 

11 has acquired voting securities of a domestic stock insurer or 

12 controlling company in violation of this section, the 

13 department may order the stteft person and affiliated person to 

14 divest themselves of any voting securities so acquired. 

15 (ll)(a) The department shall, if necessary to protect 

16 the public interest, suspend or revoke the certificate of 

17 authority of any insurer or controlling company: 

18 1. The control of which is acquired in violation of

19 this section: 

20 2. That is controlled, directly or indirectly, by any

21 person or any affiliated person of such person who, 1n 

22 violation of this section, has obtained control of a domestic 

23 stock insurer or controlling company; or 

24 3. That is controlled, directly or indirectly, by any

25 person who, directly or indirectly, controls any other person 

26 who, in violation of this section, acquires control of a 

27 domestic stock insurer or controlling company. 

28 (13) The department is authorized to adopt, amend, or

29 repeal rules aftd-�e1�iatie�s that are necessary to implement 

30 the prov1s1ons of this section, pursuant to chapter 120. 

31 

9 
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l Section 2. This act shall take effect upon becoming a 

2 law. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 
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(MUST BE TYPED ON FORM 11-29 OR 11-39 BEFORE PRESEflTATION) 

Representative YThe l'omn11tlr<' on --------------------------

nfft>n'd the follow mg ,1mendment, 

Jill _676 

sn 

l)n p,ll{t'_s - ___ , hne 27 
____ , strike 

and ln&ert 

11-62� !980)

all of said line 

(b) During the pendency of the department's review of

any acquisition sub1ect to the provisions of this section, the 

acquiring person shall not make any material change in the 

management or operation of the insurer or c9ntrollinq company 

unless the department has specifically approved the change. A 

material change is a transaction which disposes of or 

obligates 5 percent or more of the capital and surplus of the 

insurer or any change in management involving officers or 

directors of the insurer or any person of the insurer or 

controlling company having authority to dispose of or obligate 

5 percent or more of the insurer's capital or surplus. The 

department shall approve the change if it finds the appiicable 

provisions of subsection (1) have been met. 

(c} Any proceeding conducted pursuant to this 
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AMENDMENT -- FOR DllAfTING ONLY 

(MusT BE TYPED ON FORM H-29 OR H-39 BEFORE PRESENTATION) 

offered the following amendment: 

r 

all of said lines 
---------------

and 1-nsert: 

11-62 ( 1980) 

(f) The officers and directors to

the acquisition have sufficient in�urance 

be employed after 

aAS staRSiRg to assure reasonable promise of successful 

operation. 

(g) The management of the insurer after the

acquisition will be competent, trustworthy and will possess 

sufficient manageria} experience so as to make the proposed 

operation of the insurer not hazardous to the insurance-buying 

public. 

{h} The management of the insurer after the

acquisition will not include any person who has directly or 

indirectly through ownership, control, reinsurance 

transactions 
1 

or other insurance or busines_s relations 

unlawfully manipulated the assets, accounts, finances or books 

of any insurer or otherwise acted in bad faith with reSpect 

thereto. 

(il The acquisition is not likely to be hazardous or 

prejudicial to the insurer's policyholders or the public; and 

(j) The effect of the acquisition of cont�ol would not

� .. 
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STAFF DIRECTOR 
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3. 3. 

SUBJECT: BILL NO. AND SPONSOR: 

Insurance 

I. SUMMARY:

A. Present S1tuat1on: 

CS/SB 0490 by Commerce 
and Senator Thomas 

Section 628.41 F.S., presently requires Department of Insurance
approval of the acqu1s1t1on of 5 percent or more of the voting 
stock of a domestic insurance company. A federal d1str1ct 
court recently determined that this statute was preempted by
the federal W1ll1ams Act. The bill attempts to resolve the 
problems raised by the district court by prov1d1ng for later
notice requirements to the Department and by el1m1nating 
references to shareholder protection as a cr1ter1on for the 
Department to consider. 

A. CURRENT LAW

Persons acquiring 5 percent or more of the voting securities of
a Florida domestic stock insurance company must first obtain 
the approval of the Department of Insurance, as required bys. 
628.461. The statute requires that at least 60 days notice be
given to the Department prior to the time any form of tender 
offer or exchange offer is furnished to the stockholders or, in 
the case of a straight sale of the stock, at least 60 days
prior to the proposed date of the acquisition. 

A notice statement, which must also be sent to the insurer and
controlling company, must contain information relating to the 
background of the principals involved, the source of funds to 
be used, plans to make any maJor change in the business or
corporate structure of the insurer, the number of shares 
proposed to be acquired, and information related to any 
agreements affecting the securities. 

The criteria for the Department to consider in determining 
whether to approve an acquisition include whether the financial 
condition of the acquiring person will Jeopardize the financial 
stability of the insurer or preJudice the policyholders or 
stockholders. 

In August, 1984 the U.S. District Court for the Northern 
District of Florida issued a preliminary inJunction enjo1n1ng 
the Department of Insurance from enforcing section 628.461, in 
a suit brought by The News Corporation Limited against 
Commissioner Bill Gunter. News Corporation Limited purchased
5.6 percent of the stock of St. Regis Corporation on the open
market. St. Regis owns 100 percent of two Florida domestic 
insurance companies, Dependable Insurance Company and 
Dependable Life Insurance Company. News Corporation did not
file the information required by Section 628.461 and the 
Department issued an order to cease acquisition of further
securities. 
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BILL NO. CS/SB 0490 

Page �2-

In granting News Corporation's motion for a preliminary 
1nJunction to enJ01n the Department from enforcing its order, 
the U.S. D1str1ct Court determined that section 628.461 
conflicts with and 1s preempted by the federal regulation of 
secur1t1es contained 1n the Williams Act amendments to Section 
13 and 14 of the Secur1t1es Exchange Act of 1934. Judge 
William Stafford reasoned that the federal act embodies a free 
market approach to the sales of secur1t1es, and that the 
Florida Statute, requ1r1ng prior approval for stock purchases 
that puts management on notice of what may be an 1mpend1ng 
takeover, directly conflicts with the federal intent of an open 
market. The Judge noted that the statute specifically refers 
to protection of the interest of shareholders in addition to 
policyholders and that the protection of shareholders is 
preempted by the William Act. Even though Congress expressly 
reserved the regulation of the business of insurance to the 
states in the McCarran-Ferguson Act (16 U,S,C. s.1012 {bl ), 
Judge Stafford determined that the Florida Statute, in the name 
of regulating the business of insurance, was in effect 
regulating the non-insurance business of a large, international 
corporation of which the Florida insurance companies 
represented only a small portion of corporate business. For 
similar reasons, the Judge also determined that the statute was 
an unconst1tut1onal burden on interstate commerce. The 
Department of Insurance appealed the order of the district 
court to the Eleventh Circuit Court of Appeals, but later 
withdrew the appeal. 

B. Effect of Proposed Changes

This bill attempts to resolve the constitutional and federal 
preemption problems cited by the federal district court in the 
present acquisition statute. The primary change 1s elim1nat1on 
of the requirement that 60 days notice be given prior to the 
time any tender offer or exchange offer 1s furnished to 
stockholders or prior to the proposed date of an acqu1s1tion of 
stock. In its place the bill imposes a requirement that notice 
be provided to the Department, insurer, and controlling company 
no later than 5 days after a tender offer or exchange offer is 
proposed, or no later than 5 days after the proposed date of 
the acquisition of the secur1t1es 1f no tender offer or 
exchange offer 1s involved. The acqu1s1tion's becoming final 
is conditioned upon obtaining Department approval. The 
acquisition 1s deemed approved unless the Department 
disapproves the proposed acqu1sit1on within 90 days after the 
notice has been filed. However, the 90-day time period 1s 
tolled during a proceeding to consider the appropriateness of 
the filing, which proceeding may be initiated by the Department 
or by a substantially affected party. The proceed1ng must be 
concluded within 30 days; a recommended order must be concluded 
within 20 days after the recommended order or 20 days after the 
date exceptions to the recommended order are filed. 

The bill also revises the criteria that the Department must 
consider in determining whether to approve an acquisition. 
References to protection of shareholder interests are deleted 
while consideration of policyholder interests are retained. In 
determining whether the acqu1s1t1on should be approved, the 
department 1s required to consider the preJudice to the public 
that may result from any plan to make a maJor change in the 
business or corporate structure of the insurer and requires 
that during the pendency of the acquisition that the department 
approve any material change in the management or control of the 
company. The bill also requires the department to consider 
whether the acqu1s1t1on would substantially lessen compet1t1on 
1n insurance in this state, would tend to create a monopoly or 
be hazardous or preJudicial to the insurers policyholders or 
the public. 
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By prov1d1ng for notice after tender offers are proposed, the 
bill attempts to make the acqu1s1t1on statute consistent with 
the open market intent of the Williams Act as expressed by the 
U.S. D1str1ct Court. By el1m1nat1ng references to protection 
of shareholder interests, the bill attempts to tie the statute 
more closely to the regulation of insurance that has been 
reserved to the states by the McCarran-Ferguson Act. 

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public�

To the extent that the bill effectively cures constitutional 
defects 1n the acqu1s1t1on statute, policyholders of a domestic 
stock insurance company will be afforded the protection of 
Department screening of the competence and integrity of the 
persons acquiring 5 percent or more of the stock in the company 
and their plans to make any maJor changes 1n the insurer's 
business. In add1t1on, however, as 1n the case of the News 
International purchase of St. Regis stock, the acqu1s1t1on 
statute delays and potentially proh1b1ts corporate takeovers of 
large holding companies that may only do a small amount of 
insurance business relative to the rest of their operations. 

B. Government:

No significant impact.

III. COMMENTS:

None.

IV. AMENDMENTS:

None.
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A bill to be entitled 

An act relating to insurance; amending s. 

628.461, F.S., relating to the acqu1s1t1on of 

controlling stock of domestic insurers; 

rev1s1ng acqu1s1t1on notice requirements and 

requirements for approval of certain 

acquisitions; prov1d1ng for proceedings and 

editorial changes; spec1fy1ng criteria for 

approval of acqu1s1t1ons; providing an 

effective date. 

12 Be It Enacted by the Legislature of the State of Florida: 

13 

14 Sect ion 1. Subsect 10ns ( 1 I, ( 2 I, and 1 3 I, paragraph 

15 (al of subsection (.JI, subsections (51, (ti), 17\, 191, and 

16 (101, paragraph (a/ of subsection Ill) and subsection (13) of 

17 section 628.461, Florida Statutes, 1984 Supplement, are 

18 amended to read: 

19 

20 

628.461 Acqu1s1tion of controlling stock.--

(!) No person shall, individually or 1n conJunct1on 

21 with any affiliated person of such person, acquire directly or 

22 indirectly, conclude make a tender offer or exchange offer 

23 for, enter into any agreement to exchange securities for, or 

24 otherwise finally seek-to acquire 5 percent or more of the 

25 outstanding voting securities of a domestic stock insurer 

26 tR3tlranee-eempany or of a controlling company, unless: 

27 (a) The Stieh person or affiliated person has filed

28 with the department and sent to the stlefl insurer and 

29 controlling company a statement as specified in subsection (3) 

30 no later than 5 days after at-±east-68-tlays-prter-te-�fle-t�me 

31 any form of tender offer or exchange offer is proposed te-be 

l 
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1 ftlrR±shed-te-seetirtt7�e�ders, or no later than 5 days after at 

2 ±eest-68-days-prier-te-the-�repesed-date-ef the acqu1slt1on of 

3 the stleh secur1t1es 1f no stleh tender offer or exchange offer 

4 is involved; and 

5 (b) The department has approved the tender or exchange

6 prepesed offer or acqu1sit1on �r�er-to-the-tzme-aRy-ferm-ef 

7 ten6er-effer-er-exehaflge-effer-±s-merle-te-seetlrityhelders,-er 

8 �rier-te-the-eeqetsttzeR-ef-stleh-seeerttzes 1£ no stleh tender 

9 offer or exchange offer is involved; and Stiefl approval 1s 1n 

10 effect. 

11 (2) This section does not apply to any acquisition of

12 voting securities of a domestic stock insurer or of a 

13 controlling company by any person who, on July 1, 1976, 1s the 

14 owner of a maJor1ty of such voting secur1t1es or who, on or 

15 after July 1, 1976, becomes the owner of a maJority of such 

16 voting securities with the approval of the department pursuant 

17 to this section. It does apply, however, whenever any 

18 domestic stock insurer Tfl3tlt'aftee-eempefly o� controll1�g 

19 company makes a tender offer or exchange offer, enters into an 

20 agreement to exchange securities for 5 percent or more of the 

21 voting stock, or otherwise seeks to acquire 5 percent or more 

22 of the outstanding voting securities of any stock insurance 

23 company or controlling company. 

24 (3) The statement to be filed with the department and

25 furnished to the insurer and controlling company shall contain 

26 the following information and any Stieh additional information 

27 as the department may deem necessary to determine the 

28 character, experience, ability, and other qualifications of 

29 the 3tieh person or affiliated person of such person for the 

30 protection of the policyholders and shareholders of the 3tleh 

31 insurer and the public: 

2 
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1 la) The identity of, and the background information 

2 specified 111 subsection (4) on, each natural person by whom, 

3 or on whose behalf, the acqu1s1t1on 1s to be made; and, 1f the 

4 acquis1t1on 1s to be made by, or on behalf of, a corporat1on, 

5 association, or trust, as to the stieft corporation, 

6 assoc1at1on, or trust and as to any person who controls either 

7 directly or indirectly the Stlefl corporat1on, association, or 

8 trust, the identity of, and the background information 

9 specified in subsection (4) on, each director, officer, 

10 trustee, or other natural person performing duties s1m1lar to 

11 those of a director, officer, or trustee for the corporat1on, 

12 association, or trust; 

13 (b) The source and amount of the funds or other

14 consideration used, or to be used, in making the acquisition; 

15 (c) Any plans or proposals which such persons may have

16 made to liquidate such insurer, to sell any of its assets or 

17 merge or consolidate it with any person, or to make any other 

18 maJor change in its business or corporate structure or 

19 management; and any plans or proposals which such persons may 

20 have made to liquidate any controlling company of such 

21 insurer, to sell any of its assets or merge or consolidate 1t 

22 with any person, or to make any other maJor change in its 

23 business or corporate structure or management; 

24 (d) The number of shares or other securities which the

25 9tieh person or affiliated person of such person proposes to 

26 acquire, the terms of the proposed acquisition, and the manner 

27 in which the 3tleh securities are to be acquired; and 

28 (e) Information as to any contract, arrangement, or

29 understanding with any party with respect to any of the 

30 securities of the 9tieh insurer or controlling company, 

31 including, but not limited to, information relating to the 

3 
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1 transfer of any of the secur1t1es, option arrangements, puts 

2 or calls, or the g1v1ng or w1thhold1ng of proxies, which 

3 information names the party with whom the Stlefl contract, 

4 arrangement, or understanding has been entered into and gives 

5 the details thereof. 

6 (4)(a) The information as to the background and 

7 identity of each person, which 1nformat1on 1s required to be 

8 furnished pursuant to paragraph (3)(a), shall include: 

9 1. The Stieh person's occupat1ons, pos1t1ons of

10 employment, and offices held during the past 10 years. 

11 2. The pr1nc1pal business and address of any business,

12 corporat1on 1 or other organization 1n which each such office 

13 of the person was held, or 1n which each such occupat1on or 

14 pos1t1on of employment �as carried on. 

15 3. Whether the 9tieh person was, at any time during

16 such 10-year period, convicted of fa"Y crime other than a 

17 traffic violation. 

18 4. Whether the 9tlefl person has bee�, during such 10-

19 year period, the subJect of any proceeding for the revocation 

20 of any license and, if so, the nature of the 9tlefl proceeding 

21 and the disposition of the proceeding. 

22 5. Whether, during the stieh 10-year period, the stieh

23 person has been the subJect of any proceeding under the 

24 federal Bankruptcy Act; or whether, during the 9tlefl 10-year 

25 period, any corporation, partnership, firm, trust, or 

26 association in which the 9tlefl person was a director, officer, 

27 trustee, partner, or other official has been subJect to any 

28 such proceeding, either during the time in which the 9tleh 

29 person was a director, officer, trustee, partner, or other 

30 official or within 12 months thereafter. 

31 

• 
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l 6. Whether, during the stlefl 10-year period, the 3tle� 

2 person has been enJ01ned, either temporarily or permanently, 

3 by a court of competent Jurisdiction from violating any 

4 federal or state law regulating the business of insurance, 

5 securities, or banking, or from carrying out any particular 

6 practice or practices in the course of the business of 

7 insurance, securities, or banking, together with details as to 

8 any such event. 

9 (5)1.§l The acqu1s1t1on of voting securities shall be

10 deemed approved unless the department disapproves the proposed 

11 acguis1t1on, within 90 68 days after the statement required by 

12 subsection Ill has been filed. The department may on its own 

13 1n1t1ate, or 1f requested to do so 1n writing by a 

14 substantially affected party shall, conduct a proceedina to 

15 consider the appropriateness of the prooosed filing. The 90-

16 day time period shall be tolled during the pendency of the 

17 proceeding. Any written request for a proceeding must be 

18 filed with the department within 10 days af the date notice of 

19 the filing is given. During the pendency of the proceeding or 

20 review period by the deoartment any person or affiliated 

21 person complying with the filing requirements of this section 

22 may proceed and take all steps necessarv to conclude the 

23 acquisition so long as the acquisition becoming final is 

24 conditioned upon obtaining departmental approval. The 

25 department shall, however, at any time it finds an immediate 

26 danger to the public health, safety, and welfare of the 

27 domestic policyholders exists, immediately order, pursuant to 

28 s. 120.59(3) the proposed acguis1t1on temporarily disapproved

29 and any further steps to conclude the acquisition ceased. 

30 (b) During the pendency of the department's review of

31 any acquisition sub7ect to the prov1s1ons of this section, the 

5 
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l acgu1r1nq person shall not make anv material change 1n the

2 management or operation of the insurer or controlling company 

3 unless the department has specifically approved the change. A 

4 material change 1s a transaction which disposes of or 

5 obligates 5 percent or more of the capital and surplus of the 

6 insurer or any change 1n management 1nvolv1nq officers or 

7 directors of the insurer or any person of the insurer or 

8 controll1nq company having authority to dispose of or obligate 

9 5 percent or more of the insurer's capital or surplus. The 

10 department shall approve the change if 1t finds the applicable 

11 provisions of subsection (7) have been met. 

12 (c) Any proceeding conducted pursuant to this

13 subsection shall be concluded within 30 days after the date 

14 the written request for a proceeding is received by the 

15 deoartment. A recommended order shall be issued within 20 

16 days of the date of the close of the proceedings. A final 

17 order shall be issued within 20 days of the date of the 

18 recommended order or if exceptions to the �ecommended order 

19 are filed within 20 davs of the date the exceptions are 

20 f1led. 7-ea±±s-a-ptlb±te-fleartng-te-eeftstder-the-matter,--�he 

21 de�artmeflt-sha±±-ea±±-afld-he±d-•�eh-��b±,e-hear±Rg-,f-the 

22 de�artmeftt-is-reqtlestecl-tR-wrttiRg-te-cle-se-by-tfle-tflStlrer-er 

23 eentre±±tng-eempany-wtthtn-stleh-68-clay-perted;-and,-tf-there 

24 ±s-net-stleh-a-reqtlest7-the-department-may-ea±±-and-he±d-stlefl 

25 ptlO±te-heartng-tn-tts-d±seretten,--ff-the-domest±e-stee� 

26 instlrer-and-eentre±±tng-eempany-fi±e-an-tnstrtlffl.ent-tn-wrtttng 

27 wttfl-tfle-department-wat�tRg-tRe±r-rrgflt-te-reqtle3t-a-�tlb¾te 

28 hear±ng,-tfle-department,-tn-its-dtse�et±en,-may-by-erder 

29 sherten-the-69-day-�ertecl-and-appreve-the-aeqtltsitteno 

30 

31 

6 
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1 (6) The department may disapprove any acqu1sit1on

2 subJect to the provisions of this section by any person or any 

3 affiliated person of such person who: 

4 (a) Willfully violates this section;

5 (b) In v1olat1on of an order of the department issued

6 pursuant to subsection il.Ql f,4+, fails to divest himself of 

7 any stock obtained 1n violation of this section, or fails to 

8 divest himself of any direct or 1nd1rect control of such 

9 Stock, within 25 days after such order; or 

10 (c) In violation of an order issued by the department

11 pursuant to subsection il.Ql ft4+, acquires additional stock of 

12 the domestic insurance company or controll1ng company, or 

13 direct or indirect control of such stock, without complying 

14 with this section. 

15 (7) The person or persons f1l1ng the statement

16 required by subsection {l) shall have the burden of proof. 

17 The department shall approve any such acquisition if it finds, 

18 on the basis of the record made during an» proceeding at-a 

19 ptib±te-flea�tng or on the basis of the filed statement 1f no 

20 proceeding �s conducted tflere-�s-Re-pub±�e-fleartflg, that: 

21 (a) Upon completion of the acqu1s1tion, the domestic

22 stock insurer will be able to satisfy the requirements for the 

23 issuance of a license to write the line or lines of insurance 

24 for which it 1s presently licensed; 

25 (b) The financial condition of the acquiring person or

26 persons will not jeopardize the financial stability of the 

27 insurer or prejudice the interests of its policyholders or the 

28 public antl-w±±±-net-prejtitltee-tfle-interests-ef-any-remaintng 

29 sflerefle±ders-wfle-are-tinefft±tated-wtth-the-aeqtitrtng-persen; 

30 (c) Any plan or proposal which the acquiring person

31 has, or acquiring persons have, made: 

7 
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1 1. To liquidate the insurer, sell its assets, or merge

2 or consolidate 1t with any person, or to make any other major 

3 change 1n its business or corporate structure or management; 

4 or 

5 2. To liquidate any controlling company, sell its

6 assets, or merge or consol1date rt with any person, or to make 

7 any major change 1n its business or corporate structure or 

8 management which would have an effect upon the insurer 

9 

10 is fair and free of prejudice to the policyholders aftd 

11 9fla�eheiee�s of the domestic stock insurer or to the public; 

12 (d) The competence, experience, and 1ntegr1ty of those

13 persons who will control directly or 1nd1rectly the operation 

1� of the domestic stock insurer indicate that the acqu1s1t1on 1s 

15 in the best 1nterest of the policyholders aHd-shaeeheldee9 of 

16 the Stleh insurer, and in the public interest; and 

17 (e) The natural persons for whom background

18 1nformat1on 1s required to be furnished pu�suant to this 

19 section have such backgrounds as to 1nd1cate that it 1s 1n the 

20 best interests of the policyholders aRd-9fld�efle½tle�s of the 

21 domestic stock insurer, and 1n the public interest, to permit 

22 such persons to exercise control over such domestic stock 

23 insurer_;_-. 

24 (f) The officers and directors to be employed after

25 the acgu1sit1on have sufficient insurance experience and 

26 ability to assure reasonable promise of successful operation. 

27 (q) The management of the insurer after the

28 acquisition will be competent, trustworthy and will possess 

29 suff1c1ent managerial experience so as to make the proposed 

30 operation of the insurer not hazardous to the 1nsurance-buy1nq 

31 public. 

8 
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1 (h) The manage�ent of the insurer after the

2 acquisition will not include any person who has directly or 

3 indirectly through ownership, control, reinsurance 

4 transactions, or other insurance or business relations 

5 unlawfully manipulated tne assets, accounts, finances or books 

6 of any insurer or otherwise acted in bad faith with respect 

7 thereto. 

8 (i) The acgu1sit1on 1s not likely to be hazardous or

9 prejud1c1al to the insurer's policyholders or the public; and 

10 (7) The effect of the acquisition of control would not

11 substantially lessen competition in insurance in this state or 

12 would not tend to create a monopoly therein. 

13 (9) Any approval by the department under this section

14 does not constitute a recommendation by the department for an 

15 acquisition, tender offer, or exchange offer. It is unlawful 

16 for a person to represent that the department's any-stieh 

17 approval constitutes stlefl a recommendation. A person who 

18 violates the provisions of this subsection· is guilty of a 

19 felony of the third degree, punishable as provided in s. 

20 775,082, s. 775.083, or s. 775.084. The statute-of-

21 limitations period for the prosecution of an offense committed 

22 under this subsection is 5 years. 

23 (10) Upon notification to the department by the

24 domestic stock insurer ±nstl�anee-eempany or a controlling 

25 company that any person or any affiliated person of such 

26 person has acquired 5 percent or more of the outstanding 

27 voting securities of the Stleh domestic stock insurer tRStl�aflee 

28 eempaRy or controlling company, without complying with the 

29 provisions of this section, the department shall order that 

30 the stieh person and any affiliated person of such person cease 

31 acquisition of any further securities of the Stlefl domestic 

9 
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l stock insurer tfl9tl�anee-eempaMy or controlling company;

2 however, the person or any aff1l1ated person of such person 

3 may request a proceeding flea�iflg, which proceeding hee�tn� 

4 shall be convened w1th1n 7 days after the rendering of the 

5 Stleh order for the sole purpose of determining whether the 

6 stleh person, individually or 1n connection with any affiliated 

7 person of such person, has acquired 5 percent or more of the 

8 outstanding voting securities of a domestic stock insurer 

9 tns��anee-eempany or controlling company. Upon the failure of 

10 the person or aff1l1ated person to request a hearing within 7 

11 days, or upon a determination at a hearing convened pursuant 

12 to this subsection that the Stleh person or aff1l1ated person 

13 has acquired voting securities of a domestic stock insurer or 

14 controlling company 1n violation of this section, the 

15 department may order the s�efl person and affiliated person to 

16 divest themselves of any voting securities so acquired. 

17 (ll)(a) The department shall, if necessary to protect 

18 the public interest, suspend or revoke th� certificate of 

19 authority of any insurer or controlling company: 

20 1. The control of which is acquired 1n violation of

21 this section; 

22 2. That 1s controlled, directly or indirectly, by any

23 person or any affiliated person of such person who, 1n 

24 violation of this section, has obtained control of a domestic 

25 stock insurer or controlling company; or 

26 3. That 1s controlled, directly or indirectly, by any

27 person who, directly or indirectly, controls any other person 

28 who, in violation of this section, acquires control of a 

29 domestic stock insurer or controlling company. 

30 

31 
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l (13) The department is authorized to adopt, amend, or 

2 repeal rules afld-t'egtlla�ieRs that are necessary to implement 

3 the prov1s1ons of this section, pursuant to chapter 120. 

4 

5 law. 
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Section 2. This act shall take effect upon becoming a 
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I. SUMMARY:

A. Present Situation:

Section 628.41 F.S., presently requires Department of Insurance
approval of the acqu1sLt1on of 5 percent or more of the voting
stock of a domestic insurance company. A federal d1str1ct
court recently determined that this statute was preempted by
the federal W1ll1ams Act. The bill attempts to resolve the
problems raised by the district court by providing for later
notice requirements to the Department and by eliminating
references to shareholder protection as a criterion for the
Department to consider.

A. CURRENT LAW

Persons acquiring 5 percent or more of the voting securities of 
a Florida domestic stock insurance company must first obtain 
the approval of the Department of Insurance, as required by s. 
628.461. The statute requires that at least 60 days notice be 
given to the Department prior to the time any form of tender 
offer or exchange offer is furnished to the stockholders or, in 
the case of a straight sale of the stock, at least 60 days 
prior to the proposed date of the acquisition. 

A notice statement, which must also be sent to the insurer and 
controlling company, must contain information relating to the 
background of the principals involved, the source of funds to 
be used, plans to make any maJor change in the business or 
corporate structure of the insurer, the number of shares 
proposed to be acquired, and information related to any 
agreements affecting the secur1t1es. 

The criteria for the Department to consider in determining 
whether to approve an acquisition include whether the financial 
condition of the acquiring person will Jeopardize the financial 
stability of the insurer or preJud1ce the policyholders or 
stockholders. 

In August, 1984 the U.S. District Court for the Northern 
District of Florida issued a preliminary inJunction enJoining 
the Department of Insurance from enforcing section 628.461, in 
a suit brought by The News Corporation Limited against 
Commissioner Bill Gunter. News Corporation Limited purchased 
5,6 percent of the stock of St. Regis Corporation on the open 
market. St. Regis owns 100 percent of two Florida domestic 
insurance companies, Dependable Insurance Company and 
Dependable Life Insurance Company. News Corporation did not 
file the information required by Section 628.461 and the 
Department issued an order to cease acquisition of further 
securities. 
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In granting News Corporation's motion for a preliminary 
injunction to enJoin the Department from enforcing its order, 
the U.S. D1str1ct Court determined that section 628.461 
conflicts with and is preempted by the federal regulation of 
securities contained 1n the W1ll1ams Act amendments to Section 
13 and 14 of the Secur1t1es Exchange Act of 1934. Judge 
William Stafford reasoned that the federal act embodies a free 
market approach to the sales of secur1t1es, and that the 
Florida Statute, requ1r1ng prior approval for stock purchases 
that puts management on notice of what may be an 1mpend1ng 
takeover, directly conflicts with the federal intent of an open 
market. The Judge noted that the statute specifically refers 
to protection of the interest of shareholders in addition to 
policyholders and that the protection of shareholders is 
preempted by the William Act. Even though Congress expressly 
reserved the regulation of the business of insurance to the 
states in the McCarran-Ferguson Act (16 U.S.C. s.1012 (b) ), 
Judge Stafford determined that the Florida Statute, in the name 
of regulating the business of insurance, was in effect 
regulating the non-insurance business of a large, international 
corporation of which the Florida insurance companies 
represented only a small portion of corporate business. For 
similar reasons, the Judge also determined that the statute was 
an unconstitutional burden on interstate commerce. The 
Department of Insurance appealed the order of the district 
court to the Eleventh Circuit Court of Appeals, but later 
withdrew the appeal. 

B. Effect of Proposed Changes

This bill attempts to resolve the constitutional and federal 
preemption problems cited by the federal district court in the 
present acquisition statute. The primary change is elimination 
of the requirement that 60 days notice be given prior to the 
time any tender offer or exchange offer is furnished to 
stockholders or prior to the proposed date of an acqu1sit1on of 
stock. In its place the bill imposes a requirement that notice 
be provided to the Department, insurer, and controlling company 
no later than 5 days after a tender offer or exchange offer is 
proposed, or no later than 5 days after the proposed date of 
the acquisition of the securities if no tender offer or 
exchange offer is involved. The acquisition's becoming final 
1s conditioned upon obta1n1ng Department approval. The 
acquisition is deemed approved unless the Department 
disapproves the proposed acquisition within 90 days after the 
notice has been filed. However, the 90-day time period is 
tolled during a proceeding to consider the appropriateness of 
the filing, which proceeding may be initiated by the Department 
or by a substantially affected party. The proceeding must be 
concluded within 30 days; a recommended order must be concluded 
within 20 days after the recommended order or 20 days after the 
date exceptions to the recommended order are filed. 

The bill also revises the criteria that the Departme�t must
consider in determining whether to approve an acquisition, 
References to protection of shareholder interests are deleted 
while consideration of policyholder interests are retained. 
(One reference to shareholder interests was not deleted which 
1s reportedly an oversight.) The bill adds a consideration of 
the prejudice to the public which may result from any plan to 
make a maJor change 1n the business or corporate structure of 
the insurer. The bill also requires the Department to consider 
whether the acquisition will substantially lessen competition 
1n insurance in this state or would tend to create a monopoly. 

By providing for notice after tender offers are proposed or 
after a proposed date of acquisition, the bill attempts to make 
the acquisition statute consistent with the open market intent 
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of the Williams Act as expressed by the U.S. District Court. 
By elim1nat1ng references to protection of shareholder 
interests, the bill attempts to tie the statute more closely to 
the regulation of insurance that has been reserved to the 
states by the McCarran-Ferguson Act. 

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public: 

To the extent that the bill effectively cures constitutional 
defects 1n the acqu1s1t1on statute, policyholders of a domestic 
stock insurance company will be afforded the protection of 
Department screening of the competence and 1ntegr1ty of the 
persons acqu1r1ng 5 percent or more of the stock 1n the company 
and their plans to make any maJor changes 1n the insurer's 
business. In addition, however, as 1n the case of the News 
International purchase of St. Regis stock, the acquisition 
statute delays and potentially prohibits corporate takeovers of 
large holding companles that may only do a small amount of 
insurance business relative to the rest of their operations. 

B. Government:

No significant impact.

I I I. COMMENTS: 

On page 2, line 4, the new language "tender or exchange" appears to 
be 1nappropr1ately placed and should be deleted with a technical 
amendment. 

As mentioned above, the bill on page 7, line 24, retains one 
reference to department consideration of the interests of 
shareholders which appears to be inadvertant since it 1s 
inconsistant with deletion of this consideration elsewhere in the 
bill. This reference should also be deleted. 

IV. AMENDMENTS:

None.



2-927-85 See HB 

A bill to be entitled 

reproduced by 

Fl RIDA STATE ARCHIVES 
D PARl MENT OF STATE 

1 

2 

3 

4 

5 

6 

7 

8 

9 

An act relating to insurance; amending s. 

628.461, F.S., relating to the acqu1s1t1on of 

controlling stock of domestic insurers; 

rev1s1ng acqu1s1tion notice requirements and 

requirements for approval of certain 

acquis1t1ons; prov1d1ng for proceedings and 

editorial changes; providing an effective date. 

Tait 

A C1RAY BU!LDl1�G 
has7yl 323'39-0250 

Cacton/J-b/ 

10 Be It Enacted by the Legislature of the State of Florida: 

11 

12 Section 1. Subsections (1), (2), and (3), paragraph 

13 (a) of subsection (.J), subsections (5), (6), (71, (9), and

14 (10), paragraph (a) of subsection Ill) and subsection (13) of 

15 section 628.461, Florida Statutes, 1984 Supplement, are 

16 amended to read: 

17 

18 

628.�61 Acquisition of controlling stock.--

(1) No person shall, individually or 1n conJunction

19 with any affiliated person of such person, acquire directly or 

20 indirectly, conclude make a tender offer or exchange offer 

21 for, enter into any agreement to exchange secur1t1es for, or 

22 otherwise finally seek-te acquire 5 percent or more of the 

23 outstanding vot�ng sec�r1t1es of a domestic stock insurer 

24 �nstlt<aftee-eem�any or of a controlling company, unless: 

25 (a) The Stieh person or affiliated person has filed

26 with the department and sent to the 3tleh insurer and 

27 controll1ng company a statement as specified 1n subsection (3) 

28 no later than 5 days after at-¼east�68-day3-pt<tot<-te-tfle-ttme 

29 any form of tender offer or eKchange offer 1s groposed to-be 

30 ftit'fltsfled-te-seetlt<ttyflo¼det'3, or no later than 5 davs after at 

31 ¼east-69-days-p�tet'-te the proposed date of the acquisition of 

i 
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1 the Stleh securities 1f no 9tleh tender offer or exchange offer 

2 1s involved; and 

3 (b) The department has approved the tender or exchange

4 prepe9ed offer or acqu1s1tion tender or exchange prtor-te-the 

5 time-any-ferm-ef-tender-effer-er-exehan�e-effer-ts-made-te 

6 9eetlrttyheider9,-er-prter-te-the-ae�tlt9ttten-ef-9tleh 

7 seetlr�t�es if no 9tleh tender offer or exchange offer 1s 

8 involved; and 9tleh approval 1s 1n effect. 

9 (2) This section does not apply to any acqu1s1t1on of

10 voting securities of a domestic stock insurer or of a 

11 controll1ng company by any person who, on July 1, 1976, is the 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

owner of a majority of such voting secur1t1es or who, on or 

after July 1, 1976, becomes the owner of a maJority of such 

voting securities with the approval of the department pursuant 

to this section. It does apply, however, whenever any 

domestic stock insurer �R3tlraRee-eempaRy or controlling 

company makes a tender offer or exchange offer, enters into an 

agreement to exchange securities for 5 pe�ent or more of the 

voting stock, or otherwise seeks to acquire 5 percent or more 

of the outstanding voting securities of any stock insurance 

company or controlling company. 

(3) The statement to be filed with the department and

furnished to the insurer and controlling company shall contain 

the following 1nformat1on and any 5tlefl additional information 

as the department may deem necessary to determine the 

character, experience, ability, and other qualifications of 

the Stieh person or affiliated person of such person for the 

protection of the policyholders and shareholders of the Stieh 

insurer and the public: 

(a) The identity of, and the background information

specified 1n subsection \J) on, each natural person by whom, 

2 
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1 or on whose behalf, the acqu1sit1on 1s to be made; and, if the 

2 acqu1s1t�on 1s to be made by, or on behalf of, a corporation, 

3 association, or trust, as to the 9�efl corporat1on, 

1 assoc1at1on, or trust and as to any person �ho controls either 

5 directly or indirectly the 9tlefl corporat1on, association, or 

6 trust, the identity of, and the background 1nformat1on 

7 specified 1n subsection {4) on, each director, officer, 

8 trustee, or other natural person performing duties similar to 

9 those of a director, officer, or trustee for the corporat1on, 

10 association, or trust; 

11 (b) The source and amount of the funds or other

12 consideration used, or to be used, 1n making the acqu1s1t1on; 

13 (c) Any pldns or proposals which such persons may have

1� made to liquidate such insurer, to sell any of 1ts assets or 

15 merge or consolidate 1t with a�y person, or to maKe any other 

16 maJor change in its business or corporate structure or 

17 management; and any plans or proposals which such persons may 

18 have made to liquidate any controlling company of such 

19 insurer, to sell any of its assets or merge or consolidate it 

20 with any person, or to make any other maJor change 1n its 

21 business or corporate structure or management; 

22 (d) The number of shares or other secur1 ties which the

23 stleh person or affiliated person of such person proposes to 

24 acquire, the terms of the proposed acquisition, and the manner 

25 in which the 3�eft securities are to be acquired; and 

26 (e) Information as to any contract, arrangement, or

27 understanding with any party with respect to any of the 

28 securities of the Stiefl insurer or controlling company, 

29 including, but not limited to, information relating to the 

30 transfer of any of the securities, option arrangements, puts 

31 or calls, or the giving or withholding of proxies, which 

] 
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2 arrangement, or understanding has been entered into and gives 

3 the details thereof. 

4 (4)(a) The 1nformat1on as to the background and 

5 identity of each person, which 1nforrnat1on 1s required to be 

6 furnished pursuant to paragraph (3)(a), shall include: 

7 1. The Stlefl person's occupat1ons, pos1t1ons of

8 employment, and offices held during the past 10 years. 

9 2. The pr1nc1pal business and address of any business,

10 corporat1on, or other organ1zat1on 1n which each such office 

11 of the person was held, or 1n. which each such occupat1on or 

12 position of employment ·..,as carried on. 

13 3. Whether the 3tieh person was, at any time during

14: such 10-year period, convicted of any crime other than a 

15 traffic v1olat1on. 

16 '¼. Whether the s1:1eh person has been, during such 10-

17 year period, the subJect of any proceeding for the revocation 

18 of any license and, if so, the nature of t�e Stieh proceeding 

19 and the disposition of the proceeding. 

20 5. Whether, during the stleh 10-year period, the Stleft

21 person has been the subJect of any proceeding under the 

22 federal Bankruptcy Act; or whether, during the stieh 10-year 

23 period, any corporation, partnership, firm, trust, or 

24 association in which the stleh person was a director, officer, 

25 trustee, partner, or other official has been subJect to any 

26 such proceeding, either during the time 1n which the �c1eh 

27 person was a director, officer, trustee, partner, or other 

28 official or within 12 months thereafter. 

29 6. Whether, during the Stlefl 10-year period, the Stiefl

30 person has been enJoined, either temporarily or permanently, 

31 by a court of competent Jurisdiction from �iolating any 

-l 
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1 federal or state law regulating the business of insurance, 

2 secur1t1es, or banking, or from carrying out any particular 

3 practice or practices 1n the course of the business of 

4 insurance, secur1t1es, or banking, together with details as to 

5 any such event. 

6 (5)lfil The acqu1s1t1on of voting secur1t1es shall be

7 deemed approved unless the department disapproves the proposed 

8 acqu1s1t1on-; within _2.Q 68 days after the statement required by 

9 sunsect1on (1) has been filed. The department may on its own 

10 initiate, or 1f requested to do so 1n writing bv a 

11 substantially affected party shall, conduct a proceeding to 

12 consider the appropriateness of the proposed f1l1nq. The 90-

13 day time period shall be tolled during the oendency of the 

14 proceeding. Any written request for a oroceeding must be 

15 filed with the department within 10 days of the date notice of 

16 the filing is given. During the pendency of the proceeding or 

17 review period by the deoartment any person or affiliated 

18 person complying with the filing requirements of this section 

19 may proceed and take all steps necessary to conclude the 

20 acquisition so long as the acguis1t1on oecom1ng final is 

21 conditioned upon obtaining departmental aporoval. The 

22 department shall, however, at any time it finds an immediate 

23 danger to the public health, safety, and welfare of the 

24 domestic policyholders exists, immediately order, oursuant to 

25 s. 120.59(3) the proposed acquisition teroporar1ly disaporoved

26 and any further steps to conclude the acquisition ceased. 

27 (b) Any proceeding conducted pursuant to this

28 subsection shall be concluded within 30 days after the date 

29 the �ritten request for a oroceed1ng 1s recei'led by the 

30 department. A recommended order shall be issued within 20 

31 days of the date of the close of the oroceedings. A final 

5 
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1 order shall be issued w1th1n 20 davs of the date of the 

2 recommended order or 1f exceot1ons to the recoromended order 

3 are filed within 20 days of the date the exceptions are filed. 

4 7-ee±±s-a-ptib±te-heartng-te-eenstder-tfle-matter,--�fle

5 departmeRt-3ha±±-ea±±-aRd-he±d-3tieh-ptih±te-heartRg-,f-�he 

6 department-ts-reqeested-in-wrtttng-te-de-so-ey-tfle-tnstlrer-er 

7 eentre±±ing-eempany-wtthtn-stleh-68-day-perted1-and,-tf-there 

8 ts-net-stleh-a-reqtlest,-the-department-may-ea±±-and-fle±d-stleh 

9 ptib±te-heartng-±n-tts-dtseretten,--ff-the-domestte-steelt 

10 tnstlrer-and-eentre±±tng-eempan7-ft±e-an-tnstrtifflent-tn-�rttt�g 

11 w±th-tfle-de�artme�t-�et�tng-the±r-right-te-�eq�est-a-ptle±te 

12 heattR97-tfle-depattmeflt7-ifl-tt3-di9etetteft7-may-by-erde� 

13 9herteR-the-68-day-perted-aRd-a�preve-the-ae�tlt9ttieR. 

14 (6) The department may disapprove any acquis1t1on

15 subject to the prov1s1ons of this section by any person or any 

16 affiliated person of such person who: 

17 la) Willfully violates this section; 

18 lb) In violation of an order of th£ department issued 

19 pursuant to subsection il.Ql ti�+, fails to divest himself of 

20 any stock obtained 1n v1olat1on of this section, or fails to 

21 divest himself of any direct or ind1rect control of such 

22 stock, within 25 days after such order; or 

23 (c) In violation of an order issued by the department

24 pursuant to subsection 1lQl f±4+, acquires additional stock of 

25 the domestic insurance company or controlling company, or 

26 direct or indirect control of such stock, without comply1ng 

27 with this section. 

28 (7) The person or persons f1l1ng the statement

29 required by subsection (1) shall have the burden of proof, 

30 The department shall approve any such acqu1sit1on if it finds, 

31 on the basis of the record made during any oroceed1ng a�-a 

6 
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l p�b±ze-flea�tflg or on the basis of the filed statement 1f no

2 proceeding is conducted tflere-ts-Re-ptib±te-heertn�, that: 

3 (a) Upon completion of the acqu1s1t1on, the domestic

4 stock insurer will be able to satisfy the requirements for the 

5 issuance of a license to write the line or lines of insurance 

6 for which it 1s presently licensed; 

7 (b) The financial condition of the acquiring person or

8 persons will not Jeopardize the f1nanc1al stab1l1ty of the 

9 insurer or preJud1ce the interests of its policyholders or the 

10 public and-vi±±-net-prejtldtee-tfle-tnterests-ef-any-reffiatntng 

11 sflarefle±ders-wfle-are-tlnafft±iated-vtth-tfle-aeqtltrtn�-persen; 

12 (c) Any plan or proposal which the acquiring person

13 has, or acquiring persons have, made: 

H 1. To liquidate the insurer, sell its assets, or merge

15 or consolidate it with any person, or to make any other maJor 

16 change in its business or corporate structure or management; 

17 QC 

18 2. To liquidate any controlling company, sell its

19 assets, or merge or consolidate it with any person, or to make 

20 any maJor change in its business or corporate structure or 

21 management which would have an effect upon the insurer 

22 

23 is fair and free of preJudice to the policyholders and 

24 shareholders of the domestic stock insurer or to the oublic; 

25 (d) The competence, experience, and integrity of those

26 persons who will control directly or indirectly the operation 

27 of the domestic stock insurer indicate that the acquisition is 

28 in the best interest of the policyholders aRd-3fla�efleide�s of 

29 the 3tiefl lnsurer, and in the public interest; and 

30 (e) The natural persons for whom background

31 1nformat1on is required to be furnished pursuant to this 

7 
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1 section have such backgrounds as to indicate that 1t is 1n the 

2 best interests of the policyholders aRd-s�a�eho�de�s of the 

3 domestic stock insurer, and 1n the public interest, to permit 

J such persons to exercise control over such domestic stock 

5 1nsurerLo 

6 (f) The acgu1s1t1on 1s not likely to be hazardous or

7 pre7udicial to the insurer's policyholders or the public; and 

8 (g) The effect of the acgu1s1tion of control would not

9 substantially lessen comoet1t1on 1n insurance in this state or 

10 would not tend to create a monopoly therein, 

11 (9) Any approval by the department under this section

12 does not constitute a recommendat1on by the department for an 

13 acquis1t1on, tender offer, or exchange offer. It is unlawful 

14 for a person to represent that the department's afty-stieh 

15 approval constitutes Stieh a recommendation. A person who 

16 violates the provisions of this subsection is guilty of a 

17 felony of the thtrd degree, punishable as provided 1n s. 

18 775.082, s. 775.083, or s. 775.084. The statute-of-

19 lim1tat1ons period for the prosecution of an offense committed 

20 under this subsection 1s 5 years. 

21 (10) Upon not1ficat1on to the department by the

22 domestic stock insurer tRStl�aflee-eempafly or a controlling 

23 company that any person or any affiliated person of such 

24 person has acquired 5 percent or more of the outstanding 

25 voting securities of the Stiefl domestic stock insurer tflStlraflee 

26 eempeny or controlling company, without complying with the 

27 provisions of this section, the department shall order that 

2B the Stleh person and any affiliated person of such person cease 

29 acquisition of any further securities of the stlefl domestic 

30 stock insurer tRSti�Bflee-eem�afly or controlling company; 

31 however, the person or any affiliated person of such person 

8 
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1 may request a proceeding fleartR9, which proceeding heartfl� 

2 shall be convened w1th1n 7 days after the rendering of the 

3 st1eh order for the sole purpose of determining whether the 

� st1eh person, 1nd1v1dually or 1n connection with any aff1l1ated 

5 person of such person, has acquired 5 percent or more of the 

6 outstanding voting secur1t1es of a domestic stock insurer 

7 tRst1raRee-eem�afty or controlling company. Upon the failure of 

8 the person or affiliated person to request a hearing w1th1n 7 

9 days, or upon a deterrn1nat1on at a hearing convened pursuant 

10 to this subsection that the st1eh person or aff1l1ated person 

11 has acquired voting securities of a domestic stock insurer or 

12 controlling company in violation of this section, the 

13 department may order the Stieh person and affiliated person to 

14 divest themselves of any voting securities so acquired. 

15 (11) (a) The department shall. if necessary to protect 

16 the public interest, suspend or revoke the certificate of 

17 authority of any insurer or controlling company: 

18 1. The control of which 1s acquired 1n v1olat1on of

19 this section; 

20 2. That is controlled, directly or indirectly, by any

21 person or any affiliated person of such person who, 1n 

22 violation of this section, has obtained control of a domestic 

23 stock insurer or controlling company; or 

24 3. That is controlled, directly or indirectly, by any

25 person who, directly or indirectly, controls any other person 

26 who, in violation of this section, acquires control of a 

27 domestic stock insurer or controlling company. 

28 (13) The department 1s authorized to adopt, amend, or

29 repeal rules and-re�tl±attons that are necessary to implement 

30 the provisions of this section, pursuant to chapter 120. 

31 
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Section 2. This act shall take effect upon becoming a 

law. 

10 
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***************************************** 

HOUSE SUMMARY 

Revises state law relating to the acqu1s1t1on of 
controlling stock of domestic insurers by rev1s1ng 
acqu1sit1on notice requirements, changing requirements 
for the approval or described acquisition, and by 
prov1d1ng for proceedings. 
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Section 628.461 F.S., presently requires Department of
Insurance approval of the acquisition of 5 percent or more of the 
voting stock of a domestic insurance company. A federal district 
court recently determined that this statute was preempted by the 
federal Williams Act. The bill attempts to resolve the problems 
raised by the district court by providing for later notice 
requirements to the Department and by eliminating references to 
shareholder protection as a criterion for the Department to 
consider. 

A. CURRENT LAW

Persons acquiring 5 percent or more of the voting 
securities of a Florida domestic stock insurance company must 
first obtain the approval of the Department of Insurance, as 
required by s. 628.461. The statute requires that at least 60 
days' notice be given to the Department prior to the time any 
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form of tender offer or exchange offer is furnished to the 
stockholders or, in the case of a straight sale of the stock, at 
least 60 days prior to the proposed date of the acquisition. 

The notice statement, which must also be sent to the 
insurer and controlling company, must contain information 
relating to the background of the principals involved, the source 
of funds to be used, any plans to make any major change in the 
business or corporate structure of the insurer, the number of 
shares proposed to be acquired, and information related to any 
agreements affecting the securities. 

The criteria for the Department to consider in determining 
whether to approve an acquisition include whether the financial 
condition of the acquiring person will jeopardize the financial 
stability of the insurer or prejudice the policyholders or 
stockholders. 

In August, 1984 the U.S. District Court for the Northern 
District of Florida issued a preliminary injunction enjoining the 
Department of Insurance from enforcing section 628.461, in a suit 
brought by The News Corporation Limited against Commissioner Bill 
Gunter. News Corporation Limited purchased 5.6 percent of the 
stock of St. Regis Corporation on the open market. St. Regis 
owns 100 percent of two Florida domestic insurance companies, 
Dependable Insurance Company and Dependable Life Insurance 
company. News Corporation did not file the information required 
by section 628.461 and the Department issued an order to cease 
acquisition of further securities. 

In granting News Corporation's motion for a preliminary 
injunction to enjoin the Department from enforcing its order, the 
U.S. District Court determined that section 628.461 conflicts 
with and is preempted by the federal regulation of securities 
contained in the Williams Act amendments to Section 13 and 14 of 
the Securities Exchange Act of 1934. Judge William Stafford 
reasoned that the federal act embodies a free market approach to 
the sales of securities, and that the Florida statute, requiring 
prior approval for stock purchases that puts management on notice 
of what may be an impending takeover, directly conflicts with the 
federal intent of an open market. The judge noted that the 
statute specifically refers to protection of the interests of 
shareholders in addition to policyholders and that the protection 
of shareholders is preempted by the Williams Act. Even though 
Congress expressly reserved the regulation of the business of 
insurance to the states in the McCarran-Ferguson Act (16 U.S.C. 
s. 1012 (b)), Judge Stafford determined that the Florida statute,
in the name of regulating the business of insurance, was in
effect regulating the non-insurance business of a large,
international corporation of which the Florida insurance
companies represented only a small portion of corporate business.
For similar reasons, the judge also determined that the statute
was an unconstitutional burden on interstate commerce. The
Department of Insurance appealed the order of the district court
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to the Eleventh Circuit Court of Appeals, but later withdrew the 
appeal. 

B. EFFECT OF CHANGES

This bill attempts to resolve the constitutional and 
federal preemption problems cited by the federal district court 
in the present acquisition statute. The primary change is 
elimination of the requirement that 60 days' notice be given 
prior to the time any tender offer or exchange offer is furnished 
to stockholders or prior to the proposed date of an acquisition 
of stock. In its place the bill imposes a requirement that 
notice be provided to the Department, insurer, and controlling 
company no later that 5 days after a tender offer or exchange 
offer is proposed, or no later than 5 days after the proposed 
date of the acquisition of the securities if no tender offer or 
exchange offer is involved. The acquistion's becoming final is 
conditioned upon obtaining Department approval. The acquisition 
is deemed approved unless the Department disapproves the proposed 
acquisition within 90 days after the notice has been filed. 
However, the 90-day time period is tolled during a proceeding to 
consider the appropriateness of the filing, which proceeding may 
be initiated by the Department or a substantially affected party. 
The proceeding must be concluded within 30 days; a recommended 
order must be concluded within 20 days after the proceedings; and 
a final order must be issued within 20 days after the recommended 
order or 20 days after the date exceptions to the recommended 
order are filed. 

The bill also revises the criteria that the Department must 
consider in determining whether to approve an acquisition. 
References to protection of shareholder interests are deleted 
while consideration of policyholder interests are retained. (One 
reference to shareholder interests was not deleted which is 
reportedly an oversight.) The bill adds a consideration of the 
prejudice to the public which may result from any plan to make a 
major change in the business or corporate structure of the 
insurer. The bill also requires the Department to consider 
whether the acquisition will substantially lessen competition in 
insurance in this state or would tend to create a monopoly. 

By providing for notice after tender offers are proposed or 
after a proposed date of acquisition, the bill attempts to make 
the acquisition statute consistent with the open market intent of 
the Williams Act as expressed by the U.S. District Court. By 
eliminating references to protection of shareholder interests, 
the bill attempts to tie the statute more closely to the 
regulation of insurance that has been reserved to the states by 
the McCarran-Ferguson Act. 

II. ECONOMIC IMPACT:

A. PRIVATE SECTOR
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To the extent that the bill effectively cures 
constitutional defects in the acquisition statute, policyholders 
of a domestic stock insurance company will be afforded the 
protection of Department screening of the competence and 
integrity of the persons acquiring 5 percent or more of the stock 
in the company and their plans to make any major changes in the 
insurer's business. In addition, however, as in the case of the 
News International purchase of St. Regis stock, the acquisition 
statute delays and potentially prohibits corporate takeovers of 
large holding companies that may only do a small amount of 
insurance business relative to the rest of their operations. 

B. GOVERNMENT

No significant impact. 

III. COMMENTS:

On page 2, line 4, the new language "tender or exchange"
appears to be inappropriately placed and should be deleted with a 
technical amendment. 

As mentioned above, the bill on page 7, line 24, retains 
one reference to department consideration of the interests of 
shareholders which appears to be inadvertant since it is 
inconsistent with deletion of this consideration elsewhere in the 
bill, which reference should also be deleted. 

IV. AMENDMENTS:

Amendment #1 by Health Care and Insurance : Requires a
notice statement to be submitted to the department no later than 
5 days after the acquisition of 5% or more of the stock of a 
domestic insurer, rather than 5 days after "the proposed date" of 
the acquisition. 

Amendment #2 by Health Care and Insurance: Corrects a 
technical error. 

Amendment #3 by Health Care and Insurance: Specifies that 
during the pendency of the department's review of an acquisition, 
the acquiring person shall not make any material change in the 
management or operation of the insurer. 

Amendment #4 by Health Care and Insurance: Conforming to 
other provisions of the bill, the amendment deletes language in 
the statute requiring the department to consider the interests of 
the shareholders of an insurer in approving an acquisition. 

Amendment #5 by Health care and Insurance: Specifies 
additional grounds for the department to consider in approving an 
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acquisition, primarily relating to the experience, ability and 
trustworthiness of the officers, directors, and management. 

V. LEGISLATIVE HISTORY:

HB 676 was heard by the Subcommittee on Health and Life 
Insurance and General Insurance Regulation on April 8, 1985, 
which reported the bill favorably with five amendments. On April 
23 the Committee on Health Care and Insurance reported the bill 
favorably with the same five amendments adopted in subcommittee. 
The bill was later withdrawn from the Committee on 
Appropriations. HB 676 died on the House Calendar, but CS/SB 490 
was enacted, which was identical to the House bill, as amended by 
Health Care and Insurance. CS/SB 490 had been referred in the 
House to the Committees on Health Care and Insurance and 
Appropriations, but was later withdrawn from both committees. On 
May 30, CS/SB 490 was passed by the House, 111 - 0. On June 14 
the act was presented to the Governor who signed it on June 20; 
Chapter 85-312, Laws of Florida. 

{§) 
VI. PREPARED BY Brian Deffenbaugh

VII. EDITOR-IN-CHIEF Sandra Anderson
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