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67?6 A bill to be entitled sef'es—,£

9 Cartonf“f ?_) ;

An act relating to insurance; amending s.
628.461, F.S., relating to the acquisition of
controlling stock of domestic insurers;
revising acquisition notice requirements and
requirements for approval of certain
acquisitions; providing for proceedings and

editorial changes; providing an effective date.

Be It Enracted by the Legislature of the State of Floraida:

Section 1. Subsections (1), (2), and (3), paragraph
(a) of subsection (4), subsections (5), (6), (7), (9), and
(10), paragraph (a) of subsection (11) and subsection (13} of
section 628.461, Florida Statutes, 1984 Supplement, are
amended to read:

628.461 Acquisition of controlling stock.-~

(1) No person shall, individually or in comjunction
with any affiliated person of such person, acquire directly or
indirectly, conclude make a tender offer or exchange offer
for, enter into any agreement to exchange securities for, or
otherwise finally seek-to acquire 5 percent or more of the
outstanding voting securities of a domestic stock insurer
tnsurance-~eompany or of a controlling company, unless:

(a) The Sueh person or affiliated person has filed
with the department and sent to the sueh insurer and
controlling company a statement as specified in subsection (3)
no later than 5 days after at-ieest-68-days-prior-to-the-time
any form of tender offer or exchange offer is proposed to-be

furnished-to~securrtyhotders, or no later than 5 days after a¢

iesast-66-days-prior-to the proposed date of the acquisition of

1
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the sueh securities if no sueh tender offer or exchange offer
is involved; and

(b) The department has approved the tender or exchange

proposed offer or acquisition tender or exchange prior-te-the

trme-any-form-of-tender-~offer-or-exchange-offer—-is-made-teo
securrtyhoiders;~or-prror-to-the-acquisrtion-of-such
securities if no such tender offer or exchange offer is
involved; and sueh approval is in effect.

(2) This section does not apply to any acquisition of
voting securities of a domestic stock insurer or of a
controlling company by any person who, on July 1, 1876, 1s the
owner of a majority of such voting securities or who, on or
after July 1, 1976, becomes the owner of a majority of such
voting securities with the approval of the department pursuant
to this section. It does apply, however, whenever any
domestic stock insurer insurence-companry or controlling
company makes a tender offer or exchange offer, enters into an
agreement to exchange securities for 5 percent or more of the
voting stock, or otherwise seeks to acquire 5 percent aor more
of the outstanding voting securities of any stock insurance
company or controlling company.

(3) The statement to be filed with the department and
furnished to the insurer and controlling company shall contain
the following information and any sueh additional information
as the department may deem necessary to determine the
character, experience, ability, and other qualifications of
the sueh person or affiliated person of such person for the
protection of the policyholders and shareholders of the aueh
insurer and the public:

{a) The identity of, and the background information
specified in subsection (4) on, each natural person by whom,

2
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or on whose behalf, the acquisition i1s to be made; and, i1f the
acquisition is to be made by, or on behalf of, a corporation,
association, or trust, as to the sueh corporation,
association, or trust and as to any person who controls either
directly or indirectly the sueh corporation, association, or
trust, the identity of, and the background information
specified in subsection (4) on, each director, officer,
trustee, or other natural person performing duties similar to
those of a director, officer, or trustee for the corporation,
association, or trust;

(b) The source and amount of the funds or other
consideration used, or to be used, in making the acquisition;

(c) Any plans or proposals which such persons may have
made to liquidate such insurer, to sell any of its assets or
merge or consolidate it with any person, or to make any other
major change in its business or corparate structure or
management; and any plans or proposals which such persons may
have made to liquidate any controlling company of such
insurer, to sell any of 1ts assets or merge or consolidate it
with any person, or to make any other major change in its
business or corporate structure or management;

(d) The number of shares or other securities which the
sueh person or affiliated person of such person proposes to
acquire, the terms of the proposed acquisition, and the manner
in which the sueh securities are to be acquired; and

(e) Information as to any contract, arrangement, or
understanding with any party with respect to any of the
securities of the such insurer or controlling company,
including, but not limited to, information relating to the
transfer of any of the securities, option arrangements, puts
or calls, or the giving or withholding of proxies, which

3
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information names the party with whom the sueh contract,
arrangement, or understanding has been entered into and gives
the details thereof.

(4){a) The information as to the background and
identity of each person, which information is required to be
furnished pursuant to paragraph (3)(a), shall include:

1. The Sueh person's occupations, positions of
employment, and offices held during the past 10 years.

2. The principal business and address of any business,
corporation, or other organization in which each such office
of the person was held, or in which each such occupation or
position of employment was carried on.

3. Whether the such person was, at any time during
such 10-year period, convicted of any crime other than a
traffic violation.

4. Whether the such person has been, during such 10-
year period, the subject of any proceeding for the revocation
of any license and, if so, the nature of the sueh proceeding
and the disposition of the proceeding.

S. Whether, during the such l0-year period, the sueh
person has been the subject of any proceeding under the
federal Bankruptcy Act; or whether, during the sueh l0-year
period, any corporation, partnership, firm, trust, or
association in which the sueh person was a director, officer,
trustee, partner, or other official has been subject to any
such proceeding, either during the time in which the such
person was a director, officer, trustee, partner, or other
official or within 12 months thereafter.

6. Whether, during the such 10-year per:od, the such
person has been enjoined, either temporarily or permanently,
by a court of competent jurisdiction from violating any

4
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federal or state law regulating the business of insurance,
securities, or banking, or from carrying out any particular
practice or practices in the course of the business of
insurance, securities, or banking, together with details as to
any such event.

(5){(a) The acgquisition of voting securities shall be
deemed approved unless the department disapproves the proposed
acquis:tiony within 90 66 days after the statement required by

subsection (1) has been filed. The department may on its own

initiate, or if reguested to do so in writing by a

substantially affected party shall, conduct a proceeding to

consider the appropriateness of the proposed filing. The S80-

day time period shall be tolled during the pendency of the

proceeding. Any written reguest for a proceeding must be

filed with the department within 10 days of the date notice of
the filing 1s given. During the pendency of the proceeding or

review period by the department any person or affiliated

person complying with the filing requirements of this section

may proceed and take all steps necessary to _conclude the

acquisition so long as the acquisition becoming final is
conditioned upon obtaining departmental approval. The
department shall, however, at any time it finds an immediate
danger to the public health, safety, and welfare of the
domestic policyholders exists, immediately order, pursuant to
s. 120.59(3) the

and any further steps to conclude the acguisit:ion ceased,

(b) Any proceeding conducted pursuant to this

subsection shall be concluded within 30 days after the date

the written request for a proceeding 1s received by the

department. A recommended order shall be issued within 20

days of the date of the close of the proceedings. A final
5
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order shall be issued within 20 days of the date of the
recommended order or if exceptions to the recommended order
are filed within 20 days of the date the exceptions are filed.

s-caiis-a-pubiic-hearing-to-constder-the-matter---FThe
department-shati-cati-and-hoid-such-publiiec-hearrng-if-the
department-rs-requested-in-writing-to-do-se-by-the-insurer-or
eontroiiing-company-within-such-66-day-perioed+-and;-tf-there
is-not-such-a-request;—the-department-may-cati-and-hoid-sueh
pubiie-hearing-in-tes-diseretitons--if-the-domestic-stoek
rnsurer—-and-controiiing-cempany-fite-an-instrument-sn-wrrting
with-the-department-watving-thetr-right-to-request-a-pubiie
hearing;-the-department;-tn-tts-discretion;-may-by-order
shorten-the-66-day-peried-and-approve-the~aequisrtions

(6) The department may disapprove any acquisition
subject to the provisions of this section by any person or any
affiliated person of such person who:

(a) Willfully violates this section;

(b} 1In violation of an order of the department issued
pursuant to subsection {10) €343, fails to divest himself of
any stock obtained in violation of this section, or fails to
divest himself of any direct or indirect control of such
stock, within 25 days after such order; or

(c) 1In violation of an order 1i1ssued by the department
pursuant to subsection (10) €34}, acquires additional stock of
the domestic insurance company or controlling company, or
direct or indirect control of such stock, without complying
with this section.

(7) The person or persons filing the statement
required by subsection (1) shall have the burden of proof.

The department shall approve any such acgquisition if it finds,
on the basis of the record made during any proceeding at-a
6
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pubiie-hearing or on the basis of the filed statement if no
proceeding 1s conducted there-is-no-pubtic-hearsng, that:

(a) Upon completion of the acgquisition, the domestic
stock insurer will be able to satisfy the requirements for the
issuance of a license to write the line or lines of insurance
for which it is presently licensed;

(b) The financial condition of the acquiring person or
persons will not jeopardize the financial stability of the
insurer or prejudice the interests of its policyholders or the
public end-wiii-net-prejudice-the-interests-of-any-rema:ning
sharehoiders-vho-are-unaffiirated-with-the-acqurring-parson;

(c) Any plan or proposal which the acquiring person
has, or acquiring persons have, made:

1. To liquidate the insurer, sell its assets, or merge
or consolidate it with any person, or to make any other major
change in its business or corporate structure or management;
or

2, To ligquidate any controlling company, sell its
assets, or merge or consolidate it with any person, or to make
any major change 1in 1ts business or corporate structure or

management which would have an effect upon the insurer

1s fair and free of prejudice to the policyholders and
shareholders of the domestic stock insurer or to the public;

(d) The competence, experience, and integrity of those
persons who will control directly or indirectly the operation
of the domestic stock insurer indicate that the acquisition is
in the best interest of the policyholders and-sharehoiders of
the sueh insurer, and in the public interest; and

(e) The natural persons for whom background
information 1s required to be furnished pursuant to this

7
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section have such backgrounds as to indicate that it is in the
best interests of the policyholders end-sharehelders of the
domestic stock insurer, and in the public interest, toc permit
such persons to exercise control over such domestic stock
insurer;=s

(f) The acguisition is not likely to be hazardous or

rejudicial to the insurer's

(g} The effect of the acquisition of control would not

substantially lessen competition in insurance in this state or

would not tend to create a monopoly therein.

(9) Any approval by the department under this section
does not constitute a recommendation by the department for an
acquisition, tender offer, or exchange offer. It is unlawful
for a person to represent that the department's any-suech
approval constitutes suekh a recommendation. A person who
v{olates the provisions of this subsection is guilty of a
felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. The statute-of-
limitations period for the prosecution of an offense committed
under this subsection is 5 years.

(10) Upon notification to the department by the
domestic stock insurer iasuranee-cempany Oor a controlling
company that any person or any affiliated person of such
person has acquired 5 percent or more of the outstanding
voting securities of the sueh domestic stock insurer insurance
cempany or controlling company, without complying with the
provisions of this section, the department shall order that

the suech person and any affiliated person of such person cease
acquisition of any further securities of the sueh domestic
stock insurer :nsurance-cempany or controlling company;
however, the person or any affiliated person of such person

8
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may request a proceeding hearing, which proceeding hearing
shall be convened within 7 days after the rendering of the
such order for the sole purpose of determining whether the
such person, individually or in connection with any affiliated
person of such person, has acquired 5 percent or more of the
outstanding voting securities of a domestic stock insurer
insuranece~cempany or controlling company. Upon the failure of
the person or affiliated person to request a hearing within 7
days, or upon a determination at a hearing canvened pursuant
to this subsection that the sweh person or affiliated person
has acquired voting securities of a domestic stock insurer or
controlling company in violation of this section, the
department may order the sueh person and affiliated person to
divest themselves of any voting securities so acquired.

(11)(a) The department shall, if necessary to protect
the public interest, suspend or revoke the certificate of
authority of any insurer or controlling company:

1. The control of which is acquired in violation of
this section:;

2. That is controlled, directly or indirectly, by any
person or any affiliated persan of such person who, in
violation of this section, has obtained control of a domestic
stock insurer or controlling company; or

3. That is controlled, directly or indirectly, by any
person who, directly or indirectly, controls any other person
who, in violation of this section, acquires control of a
domestic stock insurer or controlling company.

(13) The department is authorized to adopt, amend, ar
repeal rules amd-requiatiens that are necessary to implement

the provisions of this section, pursuant to chapter 120.

9
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law.

Section 2.

This act shall take effect upon becoming a

10
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(b) During the pendency of the department's review of

any acquisition subject to the provisions of this section, the

acquiring person shall not make any material change in the

management or operation of the insurer or controlling company

unless the department has specifically approved the change. A

material change is a transaction which disposes of or

obligates 5 percent or more of the capital and surplus of the

insurer or any change in management involving officers or

directors of the insurer or any person of the insurer or

controlling company having authority to dispose of or obligate

5 percent or more of the insurer's capital or surplus.

The

department shall approve the change if it finds the appiicable

provisions of subsection (7) have been met.

(c) Any proceeding conducted pursuant to this
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(f) The officers and directors to be employed after

the acquisition have sufficient insurance experience, ability
*\

and—-esanding to assure reasonable promise of successful

operation.

(g) The management of the insurer after the

acquisition will be competent, trustworthy and will possess

sufficient manageria} experience so as to make the proposed

operation of the insurer not hazardous to the insurance-buying

public.

(h}) The management of the insurer after the

acquisition will not include any person who has directly or

indirectly through ownership, control, reinsurance

transactions, or other insurance or business relations

unlawfully manipulated the assets, accounts, finances or books

of any insurer or otherwise acted in bad faith with respect

thereto.

(i) The acquisition is not likely to be hazardous or

prejudicial to the insurer's policyholders ar the public; and

(1) The effect of the acquisition of control would not

adopted failed of adoption
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3. ) OF _
SUBJECT: BILL NO. AND SPONSOR:
Insurance CS/SB 0490 by Commerce

and Senator Thomas

I. SUMMARY:
A, Present Situation:

Section 628.41 F.S., presently requires Department of Insurance
approval of the acquisition of 5 percent or more of the voting
stock of a domestic 1nsurance company. A federal district
court recently determined that this statute was preempted by
the federal Williams Act. The bill attempts to resolve the
problems raised by the district court by providing for later
notice requlirements to the Department and by eliminating
references to shareholder protection as a criterion for the
Department to consider.

A. CURRENT LAW

Persons acquiring 5 percent or more of the voting securities of
a Florida domestic stock i1nsurance company must first obta:in
the approval of the Department of Insurance, as required by s.
628.461. The statute requires that at least 60 days notice be
given to the Department prior to the time any form of tender
offer er exchange offer 1s furnished to the stockholders or, 1in
the case of a straight sale of the stock, at least 60 days
prior to the proposed date of the acquisition.

A notice statement, which must also be sent to the 1nsurer and
controlling company, must contain information relating to the
background of the principals involved, the source of funds to
be used, plans to make any major change 1n the business or
corporate structure of the insurer, the number of shares
proposed to be acquired, and information related to any
agreements affecting the securities.

The criteria for the Department to consider in determining
whether to approve an acquisition include whether the financial
condition of the acquiring person will jeopardize the financial
stabi1lity of the 1insurer or prejudice the policyholders or
stockholders.

In Auqust, 1984 the U.S. District Court for the Northern
District of Florida 1ssued a preliminary injunction enjoining
the Department of Insurance from enforcing section 628,461, 1n
a suit brought by The News Corporation Limited against
Commissioner Bi1ll Gunter. News Corporation Lim:ited purchased
5.6 percent of the stock of St. Regis Corporation on the open
market. St. Regis owns 100 percent of two Florida domestic
insurance companies, Dependable Insurance Company and
Dependable Life Insurance Company. News Corporation did not
file the information required by Section 628.461 and the
Department 1ssued an order to cease acquisition of further
securities,
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In granting News Corporation's motion for a preliminary
injunction to enjoin the Department from enforcing its order,
the U.S. District Court determined that section 628.4161
conflicts with and 1s preempted by the federal regulation of
securities contained in the Williams Act amendments to Section
13 and 14 of the Securities Exchange Act of 1934. Judge
William Stafford reasoned that the federal act embodies a free
market approach to the sales of securities, and that the
Florida Statute, requiring prior approval for stock purchases
that puts management on notice of what may be an impending
takeover, directly conflicts with the federal intent of an open
market. The judge noted that the statute specifically refers
to protection of the interest of shareholders 1n addition to
policyholders and that the protection of shareholders is
preempted by the William Act. Even though Congress expressly
reserved the requlation of the business of 1nsurance to the
states 1n the McCarran-Ferguson Act (16 U.S.C. s.1012 (b) ),
Judge Stafford determined that the Florida Statute, in the name
of reqgulating the business of insurance, was 1n effect
requlating the non-insurance business of a large, 1nternational
corporation of which the Florida i1nsurance companies
represented only a small portion of corporate business. For
similar reasons, the judge also determined that the statute was
an unconstitutional burden on interstate commerce. The
Department of Insurance appealed the order of the district
court to the Eleventh Circuit Court of Appeals, but later
withdrew the appeal.

B. Effect of Proposed Changes

This bill attempts to resolve the constitutional and federal
preemption problems cited by the federal district court 1n the
present acquisition statute. The primary change 1s elimination
of the requirement that 60 days notice be given prior to the
time any tender offer or exchange offer 1s furnished to
stockholders or prior to the proposed date of an acqu:isition of
stock. In 1ts place the bi:ll imposes a requirement that notice
be provided to the Department, insurer, and controlling company
no later than 5 days after a tender offer or exchange offer 1is
proposed, or no later than 5 days after the proposed date of
the acquisition of the securities 1f no tender offer or
exchange offer 1s involved. The acquisition's becoming finatl
1s conditioned upon obtaining Department approval. The
acquisition 1s deemed approved unless the Department
disapproves the proposed acquisition within 90 days after the
notice has been filed. However, the 90-day time period 1is
tolled during a proceeding to consider the appropri:ateness of
the filing, which proceeding may be i1nitiated by the Department
or by a substantially affected party. The proceeding must be
concluded within 30 days; a recommended order must be concluded
within 20 days after the recommended order or 20 days after the
date exceptions to the recommended order are filed.

The bill also revises the criteria that the Department must
consider in determining whether to approve an acquisition.
References to protection of shareholder interests are deleted
while consideration of policyholder interests are retained. 1In
determining whether the acquisition should be approved, the
department 1s required to consider the prejudice to the public
that may result from any plan to make a major change in the
bus:ness or corporate structure of the insurer and requires
that during the pendency of the acquisition that the department
approve any mater:al change :1n the management or control of the
company. The bi1ll also requires the department to consider
whether the acquisition would substantially lessen competition
1n insurance 1n this state, would tend to create a monopoly or
be hazardous or prejudicial to the insurers policyholders or
the public.



REVISED: April 17, 1985 BILL NO. CS/SB 0490

DATE: April 15, 1985 Page _3

By providing for notice after tender offers are proposed, the
b1ll attempts to make the acquisition statute consistent with
the open market 1ntent of the Williams Act as expressed by the
U.S. District Court. By eliminating references to protection
of shareholder interests, the bill attempts to tie the statute
more closely to the regulation of i1nsurance that has been
reserved to the states by the McCarran-Ferguson AcCt.

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

To the extent that the bill effectively cures constitutional
defects 1n the acquisition statute, policyholders of a domestic
stock 1nsurance company will be afforded the protection of
Department screening of the competence and integrity of the
persons acquiring 5 percent or more of the stock in the company
and their plans to make any major changes in the insurer's
business. In add:it:ion, however, as 1n the case of the News
International purchase of St. Regls stock, the acquisition
statute delays and potent:ially prohibits corporate takeovers of
large holding companies that may only do a small amount of
1nsurance business relative to the rest of their operations.

B. Government:
No significant impact.
III. COMMENTS:
None.,
IV. AMENDMENTS:

None.



310-1625-85 Cs for SB 4850

1 A bi1ll to be entitled @ @

2 An act relating to insurance; amending s. “?iuRCHNES

3 628.461, F.S., relating to the acqu:isition of th§§§; ééiﬁﬁéﬁATE b3
4 controlling stock of domestlc insurers; Tau‘:hgss f\FL 323?921:2);}
5) revising acquisition notice requirements and geries —"Cano

& requirements for approval of certain

7 acquisitions; providing for proceedings and

8 editorial changes; specifying criteria for

S approval of acquisitions; providing an
10 effective date.

11

12| Be It Enacted by the Legislature of the State of Florida:

13]
|

14 Section 1, Subsections (1), (2), and !3), paragraph

15| (a) of subsection (4), subsections (5), (6), 17}, (9), and

16| (10}, paragraph (a) of subsection (11) and subsection (13) of
17| section 628.461, Florida Statutes, 1984 Supplement, are

18| amended to read: x

139 628.461 Acquisition of controlling stock.--

20 (1} No persen shall, individually or 1n conjunction

21| with any affiliated person of such person, acquire directly or
22| indirectly, conclude make a tender offer or exchange offer

23| for, enter into any agreement to exchange securities for, or
24| otherwise fainally seek-to acquire 5 percent or more of the

25| outstanding voting securities of a domestiC stock insurer

26! rnsurance-eompany or of a controlling company, unless:

27 {a) The Sueh person or affiliated person has filed

28| with the department and sent to the sueh 1nsurer and

29| controlling company a statement as specified 1in subsection (3)

30] no later than 5 days after at-ieast-68-days-prier-to-the-time

31| any form of tender offer or exchange offer i1s proposed to-be
1
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furntshed-te-securitynotders, or no later than 5 days after at |

tepast-60-days-prier-to-the-propesed-date-of the acquisition of
the sweh securities 1f no 3ueh tender offer or exchange offer
is involved; and

(b) The department has approved the tender or exchanee
prepesed offer or acquisition prior-te-the-time-any-form-of
tender-effer-or-exchange-offer-is-made-to-securityhotders;-or
prier-to-the-acqursrtron-of-such-securrtres 1f no sueh tender
offer or exchange offer is involved; and sueh approval is 1in
effect.

(2) This section does not apply to any acquisition of
voting securities of a domestic stock insurer or of a
controlling company by any person who, on July 1, 1976, 1s the
owner of a majority of sucn voting securities or who, on or
after July 1, 1976, becomes the owner of a majority of such
voting securities with the approval of the department pursuant
to this section. It does apply, however, whenever any
domestic stock 1lasurer raurarce-eompany or controlling
company makes a tender offer or exchange offer, enters into an
agreement to exchange securities for 5 percent or more of the
voting stock, or otherwise seeks to acquire 5 percent or more
of the outstanding voting securities of any stock insurance
company or controlling company.

(3) The statement to be filed with the department and
furnished to the insurer and controlling company shall contain

the following information and any sweh additional information

as the department may deem necessary to determine the {
character, experience, ability, and other qualifications of

the sueh person or affiliated person of such person for the
protection ef the policyholders and shareholders of the sueh
insurer and the public:

2
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(a) The :identity of, and the background information
specified 1in subsection (4) on, each natural person by whom,
or on whose behalf, the acguisition i1s to be made; and, 1f the
acquisition 1s to be made by, or on behalf of, a corporation,
association, or trust, as to the sueh corporation,
association, or trust and as to any person who controls either
directly or indirectly the suehkh corporation, association, or
trust, the identity of, and the background information
specified in subsection (4) on, each director, officer,
trustee, or other natural person performing duties similar to
those of a director, officer, or trustee for the corporation,
association, or trust;

(b) The source and amount of the funds or other
consideration used, or to be used, in making the acquisition;

{(c) Any plans or proposals which such persons may have
made to liquidate such insurer, to sell any of 1ts assets or
merge or consolidate it with any person, or to make any other
major change in 1ts business or corporate structure or
management; and any plans or proposals which such persons may
have made to liquidate any controlling company of such
insurer, to sell any of 1ts assets or merge or consolidate it
with any person, or to make any other major change in 1ts
business or corporate structure or management;

(d) The number of shares or other securities which the
sueh person or affiliated person of such person proposes to
acquire, the terms of the proposed acquisition, and the manner
in which the sueh secur:ities are to be acquired; and

(e) Information as to any contract, arrangement, or
understanding with any party with respect to any of the
securities of the suweh insurer or controlling company,
including, but not limited to, information relating to the

3
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transfer of any of the securities, opt:ion arrangements, puts
ar calls, or the giving or withholding of proxies, which
information names the party with whom the sueh contract,
arrangement, or understanding has been entered into and gives
the details thereof.

(4)(a) The information as to the background and
itdentity of each person, which information 1s required to be
furnished pursuant tc paragraph (3)(a), shall include:

1, The Sueh person's occupations, positions of
employment, and offices held during the past 10 years.

2. The principal business and address of any business,
corporation, or other organization 1in which each such office
of the person was held, or 1n which each such occupation or
position of employment was carried on.

3., Whether the sueh person was, at any time during
such l0-year period, convicted of any crime other than a
traffic violation.

4. Whether the sueh person has been, during such 10-
year peri1od, the subject of any proceeding for the revocation
of any license and, if so, the nature of the sueh proceeding
and the disposition of the proceeding.

5. Whether, during the sweh 10-year period, the sueh
person has been the subject of any proceeding under the
federal Bankruptcy Act; or whether, during the sueh 10-year
period, any corporation, partnership, firm, trust, or
association in which the sueh person was a director, officer,
trustee, partner, or other official has been subject to any
such proceeding, either during the time 1n which the sueh
person was a director, officer, trustee, partner, or other

offici1al or within 12 months thereafter.

4
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6. Whether, during the sueh 1l0-year period, the suean
person has been enjoined, either temporarily or permanently,
by a court of competent jurisdiction from violating any
federal or state law regulating the business of 1insurance,
securities, or banking, or from carrying out any particular
practice or practices in the course of the business of
insurance, securities, or banking, together with details as to
any such event.

(5)(a) The acquisition of voting securities shall be
deemed approved unless the department disapproves the proposed
acquisitions within 90 68 days after the statement required by

subsection (1) has been filed. The department may on 1ts owi

initiate, or 1f regquested to do so 1n writing by a

substantially affected party shall, conduct a proceedina o

consider the appropriateness of the prooosed filing, The 90-

day time period shall be tolled during the pendency of the

proceeding. Any written request for a proceeding must be

filed with the department within 10 days of the date notice of

the filing is given. Buring the pendency of the proceeding_or

review period by the department any person or affiliated

person complying with the filing requirements of this section

may proceed and take all steps necessary to conclude the

acquisition so long as the acquisition becoming final 1s

conditioned upon obtaining departmental approval. The

department shall, however, at any time 1t finds an immed:iate

danger to the public health, safety, and welfare of the

domestic policyholders exists, immediately order, pursuant to

s. 120.59(3) the proposed acquisition temporarily disapproved

and any further steps to conclude the acguisition ceased,

{b) During the pendency of the department's review of

any acquisition subject to the provis:ions of this section, the
5
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acguiring person shall not make any material change in the

management or operation of the insurer or controlling company

unless the department has specifically approved the change. A

material change 1s a transaction which disposes of or

obligates 5 percent or more of the capital and surplus of the

insurer or _any change in management involving officers or

directors of the insurer or any person of the insurer or

controlling company having authority to dispose of or obligate

5 percent or more of the insurer’s capital or surplus. The

department shall approve the change if 1t finds the applicable

provisions of subsection (7) have been met.

(c) Any proceeding conducted pursuant to this

subsection shall be concluded within 30 days after the date

the written request for a proceeding i1s received by the

department. A recommended order shall be 1ssued within 20

days of the date of the close of the proceedings. A final

order shall be issued within 20 days of the date of the

recommended order or if exceptions to the recommended order

are filed within 20 days of the date the exceptions are
filed.7-catis-a-pubize-hearrng-te-constder-the-matter---Fhe
department-shalii-cati-and-hoid-3uech-publte-heartng—-t£-the
department-is-requested-rA-writing-to-de-se~by-the-tnsurer-or
eontrotirng-ecompany~wrthin-sueh-66-day-perroed;-and;-tf-there
i3s~-net-such-a-request;-the-department-may-cati-and-hold-such
pubtie-hearing-tn-rt3-diseretrons--if-the-demestie-steckh
itnsurer-and-controiirng-company-fite~an-tnatrument-tR-writing
with-the-department~warving-their-rtqht-to-request-a-pubizre
hearing;-the-department;-tn-its-diseretion;-may-by-erder

shorten-the-60-day-per:rod-and-approve-the-aequisitions

6
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(6) The department may disapprove any acquisition
subject to the provisions of this section by any person or any
affiliated person of such person who:

(a) Willfully violates this section;

(b) In violation of an order of the department issued
pursuant to subsection (10) %4}, fails to divest himself of
any stock obtained in violation of this section, or fails to
divest himself of any direct or indirect control of such
$tock, within 25 days after such order; or

(c) In violation of an order 1ssued by the department
pursuant to subsection (10) %43, acquires additional stock of
the domestic 1insurance company or controlling company, or
direct or indirect control of such stock, without complying
with this section,

(7) The person or persons filing the statement
required by subsection (1) shall have the burden of proof.

The department shall approve any such acquisition if 1t finds,
on the basis of the record made during_any. proceeding at-a
publiie-heartng or on the basis of the filed statement 1f no

proceeding :s conducted there-:t3-re-pubise-hearing, that:

(a) Upon completion of the acguisition, the domestic
stock insurer will be able to satisfy the requirements for the
1ssuance of a license to write the line or lines of insurance
for which it 1s presently licensed;

(b} The financial condition of the acquiring person or
persons will not jeopardize the financial stability of the
insurer or prejudice the interests of 1ts policyholders or the
public and-will-ret-prejudiee-the-interests-ef-any-remaining
sharehotders-who-are-unaffrirated-wrth-the-aequrring-persen;

(c) Any plan or proposal which the acguiring person
has, or acquiring persons have, made:

7
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1. To liquidate the 1nsurer, sell 1ts assets, or merge
or consolidate 1t with any person, or to make any other major
change 1in 1ts business or corporate structure or management;
or

2. To liquidate any controlling company, sell its
assets, or merge or consolidate 1t with any person, or tc make
any major change 1in 1ts business or corporate structure or

management which would have an effect upon the insurer

is fair and free of prejudice to the policyholders and
shareheiders of the domestic stock insurer or to the public;

{d) The competence, experience, and integrity of those
persons who will control directly or indirectly the operation
of the domestic stock insurer indicate that the acquisition 1s
1n the best interest of the policyholders ard-shareheiders of
the sueh insurer, and in the public 1interest; and

{e) The natural persons for whom background
information 1s required to be furnished pursuant to this
section have such backgrounds as to indicate that it 1s 1n the
best 1nterests of the policyholders and-sharehoitders of the
domestic stock insurer, and in the public interest, to permit
such persons to exercise control over such domestic stock
insurer;s

(f) The officers and directors to be employed after

the acquisition have sufficient insurance experience and

ability to assure reasonable promise of successful operation.

{(g) The management of the insurer after the
acguisition will be competent, trustworthy and will possess
sufficient managerial experience so as to make the proposed

operation of the i1nsurer not hazardous to the 1nsurance-buying

public,
8

|
|

words underlined are additions.,
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1 {h) The management of the insurer after the

2| acguisition will not include any person who has directly or

3| indirectly through ownership, control, reinsurance

4| transactions, or other i1insurance or business relations

5| unlawfully manipulated the assets, accounts, finances or books

6| of any insurer or otherwise acted in bad faith with respect

7| thereto.

8 (i The acquisition 1s not likely to be hazardous or

9 prejudicial to the insurer's pelicyholders or the public: and

10 (1) The effect of the acquisition of control would not

11| substantially lessen competition in insurance in this state or

12| would not tend to create a monopoly therein.

13 {3) Any approval by the department under this section
14| does not constitute a recommendation by the department for an
15| acquisition, tender offer, or exchange offer. It 1s unlawful
16| for a person to represent that the department's ary-sueh

17| approval constitutes sueh a recommendation. A person who

18| violates the provisions of this subsection’ is guilty of a

13| felony of the third degree, punishable as provided in s,

20| 775.082, s. 775.083, or s, 775.084. The statute-of-

21| limitations period for the prosecution of an offense committed
22| under this subsection is 5 years.

23I (10) Upon notification to the department by the

24| domestic stock insurer insurance-eempany or a controlling

25| company that any person or any affiliated person of such

26| person has acquired 5 percent or more of the outstanding

27| voting securities of the suweh domestic stock insurer tasurance

28| eempany or controlling company, without complying with the

29‘ provisions of this section, the department shall order that

30| the sueh parson and any affiliated person of such person cease

31| acquisition of any further securities of the 3ueh domest:c

9
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stock lnsurer tnRsuyranee-eompany or controlling company;
however, the person or any affiliated person of such person

may request a proceeding hearirg, which proceeding hearing

shall be convened within 7 days after the rendering of t

®

sdeh order for the sole purpose of determining whether the
sueh person, individually or in connect:ion with any affiliated
person of such person, has acquired 5 percent or more of the
outstanding voting securities of a domestic stock insurer
tasurance-eempany or controlling company. Upon the failure of
the person or affiliated person to request a hearing within 7
days, or upon a determination at a hearing convened pursuant
to this subsection that the sweh person or affiliated person
has acquired voting securities of a domestic stock i1nsurer or
controlling company in viclation of this section, the
department may order the sueh person and affiliated person to
divest themselves of any voting securities so acquired.

{11)(a) The department shall, if necessary to protect
the public interest, suspend or revoke the certificate of
authority of any insurer or controlling company:

1. The control of which is acquired 1in violation of
this section;

2. That 1s controlled, directly or indirectly, by any
person or any affiliated person of such person who, in
violation of this section, has obtained control of a domestic
stock i1nsurer or controlling company; or

3. That 1s controlled, directly or indirectly, by any
person who, directly or indirectly, controls any other person
who, in violation of this section, acquires control of a

domestic stock insurer or controlling company.

10
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(13) The department is authorized to adopt, amend, or

repeal rules and-regquiatiens that are necessary to implement

the provisions of this section, pursuant to chapter 120.

law.

Section 2. This act shall take effect upon becoming a

11
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I. SUMMARY ¢
A. Present Situation:

Section 628.41 F.S., presently requires Department of Insurance
approval of the acquisition of 5 percent or more of the voting
stock of a domestic insurance company. A federal district
court recently determined that this statute was preempted by
the federal Williams Act. The bi1ll attempts to resolve the
problems raised by the district court by providing for later
notice requirements to the Department and by eliminating
references to shareholder protection as a criterion for the
Department to consider.

A, CURRENT LAW

Persons acquiring 5 percent or more of the voting securities of
a Florida domestic stock i1nsurance company must first obtain
the approval of the Department of Insurance, as required by s.
628.461. The statute requires that at least 60 days notice be
given to the Department prior to the time any form of tender
offer or exchange offer is furnished to the stockholders or, in
the case of a straight sale of the stock, at least 60 days
prior to the proposed date of the acquisition.

A notice statement, which must also be sent to the insurer and
controlling company, must contain information relating to the
background of the principals involved, the source of funds to
be used, plans to make any major change i1n the business or
corporate structure of the 1insurer, the number of shares
proposed to be acquired, and i1nformation related to any
agreements affecting the securities.

The criteria for the Department to consider in determining
whether to approve an acquisition include whether the financial
cond:ition of the acquiring person will jeopardize the financial
stability of the insurer or prejudice the policyholders or
stockholders,

In August, 1984 the U.S. District Court for the Northern
District of Florida 1ssued a preliminary 1njunction enjoining
the Department of Insurance from enforcing section 628.461, in
a suit brought by The News Corporation Limited against
Commissioner Bill Gunter. News Corporation Limited purchased
5.6 percent of the stock of St. Regis Corporation on the open
market., St. Regis owns 100 percent of two Florida domestic
insurance companies, Dependable Insurance Company and
Dependable Life Insurance Company. News Corporation did not
file the information required by Section 628.461 and the
Department 1ssued an order to cease acquisition of further
securities.
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In granting News Corporation’s motion for a preliminary
injunction to enjoin the Department from enforcing its order,
the U.S. District Court determined that section 628.461
conflicts with and@ is preempted by the federal regulation of
securities contained i1n the Will:ams Act amendments to Section
13 and 14 of the Secur:ities Exchange Act of 1934. Judge
William Stafford reasoned that the federal act embodies a free
market approach to the sales of secur:ities, and that the
Florida Statute, requiring prior approval for stock purchases
that puts management on notice of what may be an impending
takeover, directly conflicts with the federal intent of an open
market. The judge noted that the statute specifically refers
to protection of the interest of shareholders 1n addition to
policyholders and that the protection of shareholders 1is
preempted by the William Act., Even though Congress expressly
reserved the requlat:ion of the business of insurance to the
states in the McCarran-Ferguson Act (16 U.S.C. s.1012 {(b) ),
Judge Stafford determined that the Florida Statute, 1n the name
of regulating the business of 1nsurance, was in effect
regulating the non-insurance business of a large, i1nternational
corporation of which the Florida insurance companies
represented only a small portion of corporate business. For
similar reasons, the judge also determined that the statute was
an unconstitutional burden on interstate commerce. The
Department of Insurance appealed the order of the district
court to the Eleventh Circuit Court of Appeals, but later
withdrew the appeal.

B. Effect of Proposed Changes

This bill attempts to resolve the constitutional and federal
preemption problems cited by the federal district court 1n the
present acquisition statute. The primary change is elimination
of the requirement that 60 days notice be given prior to the
time any tender offer or exchange offer 1s furnished to
stockholders or prior to the proposed date of an acquistition of
stock. In 1ts place the bill 1mposes a reguirement that notice
be provided to the Department, insurer, and controlling company
no later than 5 days after a tender offer or exchange offer 1is
proposed, or no later than 5 days after the proposed date of
the acquisition of the securities if no tender offer or
exchange offer is involved. The acquisition's becoming final
1s conditioned upon obtaining Department approval. The
acquisition 1s deemed approved unless the Department
disapproves the proposed acquisition within 90 days after the
notice has been filed. However, the 90-day time period 1s
tolled during a proceeding to consider the appropriateness of
the filing, which proceeding may be 1nitiated by the Department
or by a substantially affected party. The proceeding must be
concluded within 30 days; a recommended order must be concluded
within 20 days after the recommended order or 20 days after the
date exceptions to the recommended order are filed,

The b:rll also revises the criteria that the Department must
consider in determining whether to approve an acquisition,
References to protection of shareholder 1nterests are deleted
while consideration of policyholder i1nterests are retained.
(One reference to shareholder 1interests was not deleted which
1s reportedly an oversight.) The bill adds a consideration of
the prejudice to the public which may result from any plan to
make a major change 1n the business or corporate structure of
the insurer. The bi1ll also requires the Department to consider
whether the acquisition will substantially lessen competition
1n insurance 1n this state or would tend to create a monopoly.

By providing for notice after tender offers are proposed or
after a proposed date of acquisition, the bill attempts to make
the acquisition statute consistent with the open market intent
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II.

ITI.

Iv.

of the Williams Act as expressed by the U.S. District Court.

By eliminating references to protection of shareholder
interests, the bi1ll attempts to tie the statute more closely to
the regulation of i1nsurance that has been reserved to the
states by the McCarran-Ferguson Act.

ECONOMIC IMPACT AND FISCAL NOTE:

A.

Public:

To the extent that the bill effectively cures constitutional
defects in the acquisition statute, policyholders of a domestic
stock insurance company will be afforded the protection of
Department screening of the competence and i1ntegrity of the
persons acquiring 5 percent or more of the stock in the company
and their plans to make any major changes 1n the 1insurer's
business. In add:tion, however, as 1n the case of the News
International purchase of St. Regis stock, the acquisition
statute delays and potentially prohibits corporate takeovers of
large holding companies that may only do a small amount of
insurance business relative to the rest of their operations.

Government ;

No significant impact.

COMMENTS ;

On page 2, line 4, the new language "tender or exchange" appears to
be i1nappropriately placed and should be deleted with a technical

amendment .

As mentioned above, the bill on page 7, line 24, retains one
reference to department consideration of the i1nterests of
shareholders which appears to be 1nadvertant since 1t 1s
inconsistant with deletion of this consideration elsewhere in the
bi1ll. This reference should also be deleted.

AMENDMENTS :

None.
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hassee, L. 32309-025Q

revising acquisition notice requirements and Seres l’/(thm/) o

requirements for approval of certain
acquisitions; providing for proceedings and

editorial changes; providing an effect:ive date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (1), (2}, and (3), paragraph
(a) of subsection (4), subsections (S), (6), (7), (9), and
(10), paragraph (a) of subsection (11) and subsection {(13) of
section 628.461, Florida Statutes, 1984 Supplement, are
amended to read:

628.1461 Acquisition of controlling stock.--

(1) No person shall, individually or 1in conjunction
with any aff:liated person of such person, acquire directly or
indirectly, conclude meake a tender offer or exchange offer
for, enter i1nto any agreement to exchande secur:ties for, or
otherwise finally seek-te acgquire 5 percent or more of the
outstanding vot.ng securities of a domestic stock 1nsurer
rhA3uranece-company or of a controlling company, unless:

(a} The Sueh person or affiliated person has filed
with the department and sent to the 3ueh insurer and
controlling company a statement as specified i1n subsection (3)

no later than S5 days after at-teast-66-days-prror-to-the-time

any form of tender offer or exchange offer 1s gproposed te-be

furntshed-to-seeurrtyhotders, or no later than 5 davs after ae

teast-69-days-prrer-te the proposed date of the acquisition of

1
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the sueh securities 1f no sueh tender offer or exchange offer
1s involved; and

(b) The department has approved the tender or exchange
proposed offer or acquisition tender or exchange prrer-to-the
time-any-form-of-tender-offer-or-exchange-effer-ra-made-te
securityholders;-oer-prior-teo-the-acquisrtron-of-suech
seecurities if no 3sueh tender offer or exchange offer 1s
involved; and sweh approval 1s 1n effect.

(2) This section does not apply to any acquisition of
voting securities of a domestic stock insurer or of a
controlling company by any person who, on July 1, 1976, is the
owner of a majority of such voting securities or who, on or
after July 1, 1976, becomes the owner of a majority of such
voting securitles with the approval of tne department pursuant
to this section. It does apply, however, whenever any
domestic stock insurer iasuraree-esmpany or controlling
company makes a tender offer or exchange offer, enters into an
agreement to exchange securities for 5 percent or more of the
votlng stock, or otherwise seeks to acquire 5 percent or more
of the outstanding voting securities of any stock insurance
company or controlling company.

(3) The statement to be filed with the department and
furnished to the insurer and controlling company shall contain
the following i1nformat:ion and any sueh additional information
as the department may deem necessary to determine the
character, experience, ability, and other qualifications of
the sueh person or affiliated person of such person for the
protection of the policyholders and shareholders of the sueh
insurer and the public:

(a) The identity of, and the background information
specified 1n subsect:ion (1) on, each natural person by whom,

2
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or on whose behalf, the acquisition 1s to be made; and, 1f the
acguisition 1S to be made by, or on behalf of, a corporation,
association, or trust, as to the sweh corporation,
association, or trust and as to any person who controls either
directly or indirectly the 3sueh corporation, association, or
trust, the identity of, and the background :information
specified 1n subsection (4) on, each director, officer,
trustee, or other natural person performing duties similar to
those of a director, officer, or trustee for the corporation,
assoclation, or trust;

(b) The source and amount of the funds or other
consideration used, or to be used, 1n making the acquisition;

(c) Any plans or proposals which such persons may have
made to liquidate such insurer, to sell any of its assets or
merge or consolidate 1t with any person, or to maxe any other
major c¢hange 1n 1ts business or corporate structure or
management; and any plans or proposals which such persons may
have made to liquidate any controlling company of such
insurer, to sell any of 1ts assets or merge or consolidate 1t
with any person, or to make any other major change 1n its
business or corporate structure or management;

(d) The number of shares or other securities which the
sueh person or affiliated person of such person proposes to
acquire, the terms of the proposed acquisition, and the manner
in which the swveh securities are to be acquired; and

(e) Information as to any contract, arrangement, or
understanding with any party with respect to any of the
securities of the sueh insurer or controlling company,
including, but not limited to, 1information relating to the
transfer of any of the securities, option arrangements, puts
or calls, or the giving or withholding of proxies, which

3
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information names the party with whom the sweh contract,
arrangement, or understanding has been entered into and gives
the details thereof.

(4)(a) The information as to the background and
identity of each person, which information 1s required to be
furnished pursuant to paragraph (3)(a), shall include:

1. The Sueh person's occupations, positions of
employment, and offices held during the past 10 years.,

2. The principal business and address of any business,
corporation, or other organization in which each such office
of the person was held, or in which each such occupation or
position of employment was carried on.

3. Whether the suen person was, at any time during
such l0-year period, convicted of any crime other than a
traffic violation.

4. Whether the sueh person has bkeen, during such 10-
year period, the subject of any proceeding for the revocation
of any license and, 1f so, the nature of ;gg 3deh proceeding
and the disposition of the proceeding.

5. Whether, during the sueh 1l0-year period, the sueh
person has been the subject of any proceeding under the
federal Bankruptcy Act; or whether, during the sueh 10-year
period, any corporation, partnership, firm, trust, or
association in which the sueh person was a director, officer,
trustee, partner, or other official has been subject to any
such proceeding, either during the time 1n which the sueh
person was a director, officer, trustee, partner, or other
official or within 12 months tnereafter.

6. Whether, during the suen l0-year period, the sueh
person has been enjoined, either temporarily or permanently,
by a court of competent jurisdiction from violating any

3
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federal or state law regulating the business of insurance,
securities, or banking, or from carrying out any particular
practice or practices in the course of the business of
1nsurance, securit:es, or banking, together with deta:ils as to
any such event.

(5)(a) The acguisition of voting securities shall be

deemed approved unless the department disapproves the proposed

acguisitiony within 90 66 days after the statement required by

supsection (1) has been filed. The department may on 1ts own

initiate, or 1f regquested to do so in wraiting by a

substantially affected party shall, conduct a proceeding to

consider the appropriateness of the proposed filing. The 90-

day time per:od shall be tolled during the pendency of the

proceeding. Any written request for a oroceeding must be

filed with the department within 10 days of the date notice of

the filing 1s given. During the pendency of the proceeding or

review period by the department any person or affiliated

person complying with the filing regquirements of this section

may proceed and take all steps necessary to conclude the

acguisition so long as the acquilsition pecoming final is

condirtioned upon obtaining departmental approval. The

department shall, however, at any time 1t finds an i1mmediate

danger to the public health, safety, and welfare of the

domestic policyholders exists, immediately order, pursuant to

s. 120.58(3) the proposed acguisition temporarily disaporoved

and any further steps to conclude the acguisition ceased.

(b)Y Any proceeding conducted pursuant to this

subsection shall be concluded within 30 days after the date

the written request for a oroceeding 1s received by the

department. A recommended order shall be i1ssued within 20

days of the date of the close of the proceedings. A final

5
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order shall be :1ssued within 20 davs of the date of the

recommended order or 1f exceptions to the recommended order

are filed within 20 days of the date the exceptions are filed.

7-catis-a-publre-hearing-te-consrder-the-matter--~-Fhe
department-shati-ecati-and-hoid-sueh-pubite-neartng-rf-rhe
department-t3-requested-in-writitng-to-de-se-by-the-iasurer-or
eontrotiing-company-within-sueh-68-day-perrods-and;-tf-there
t3-Rnet-suech-a-request;-the-department-may-cati-and-notd-suech
pubtte-hearrng-t+n-re3-di3eretrons--ff£-the-demestre-3tock
tnasurer-and-eontroiting-~ompany-firie-an-tr3trument-tA-wrtttag
with-the-department-waiving-their-right-te-request-a-puoit:e
hearing;-the-department;-in-rta-diseretron;-may-by-arder
sherten-the-60-day-peried-and-approve-the-acqurartions

(6) The department may disapprove any acgquisition
subject to the provisions of this section by any person or any
affiliated person of such person who:

{a) Willfully violates this section;

(b) In violation of an order of the department issued
pursuant to subsection (10) %%+, fails to divest himself of
any stock obtained 1in violat:ion of this section, or fails to
divest himself of any direct or indirect control of such
stock, within 25 days after such order; or

(c) In violation of an order issued by the department
pursuant to subsection (10) %4}, acquires additional stock of
the domestic insurance company or controlling company, or
direct or i1ndirect control of such stock, without complying
with this section.

(7) The person or persons filing the statement
required by subsection (1) shall have the burden of proof.

The department shall approve any such acquisition 1f 1t finds,

on the basis of the record made during any oroceeding a&--a

6
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pubi:e-hearrng or on the basis of the filed statement 1f n

proceeding is conducted there~ts-ao-pubite-hearing, that:

(a) Upon completion of the acquisition, the domestic
stock i1nsurer will be able to satisfy the requirements for the
1ssuance of a license to write the line or lines of 1nsurance
for which it 1s presently licensed;

(b) The financ:al condit:ion of the acquiring person or
persons will not jeopardize the financial stability of the
insurer or prejudice the interests of its policyholders or the
public and-wiitt-net-prezudrce-the-raterests-of-any-rematning
shareheidera-whe-are~unatfiiiated-wrth-the-aequirrng-persen;

(c) Any plan or proposal which the acquiring person
has, or acquiring persons have, made:

1. To liguidate the 1insurer, sell 1ts assets, or merge
or consolidate 1t with any person, or to make any other major
change 1n its business or corporate structure or management;
or

2. To liguidate any controlling company, sell 1its
assets, or merge or consolidate 1t with any person, or to make
any major change 1n 1ts business or corporate structure or

management which would have an effect upon the 1insurer

1s fair and free of prejudice to the policyholders and
shareholders of the domestic stock i1nsurer or to the public;

(d) The competence, experience, and integrity of those
persons who will control directly or indirectly the operation
of the domestic stock insurer i1indicate that the acgquisition 1s
in the best interest of the policyholders and-sharehoitders of
the sweR 1insurer, and 1n the publ:ic i1nterest; and

(e) The natural persons for whom background
information 1s required to be furnished pursuant to this

7
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section have such backgrounds as to indicate that 1t is 1in the
best interests of the policyholders ard-sharehoiders of the
domestic stock insurer, and in the public 1nterest, to permit
such persons to exercise control over such domestic stock
insurer; s

{f) The acquisition 1s not likely to be hazardous or

prejudicial to the insurer's policyholders or the public; and

(g) The effect of the acquisition of control would not

substantially lessen competition in insurance in this state or

would not tend to create a monopoly therein,

(9) Any approval by the department under this section
does not constitute a recommendation by the department for an
acquisition, tender offer, or exchange offer. It 1s unlawful

for a person to represent that the department's any-suech

approval constitutes 3ueh a recommendation. A person who
violates the provisions of this subsection 1s guilty of a
felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. The statute-of-
limitations period for the prosecution of an offense committed
under this subsection 1s 5 years.

(10) Upon notificat:ion to the department by the
domestic stock 1nsurer rasur@nce-companRy or a controlling
company that any person or any affiliated person of such
person has acquired 5 percent or more of the outstanding
voting securities of the sueh domestic stock pnsurer tasuranee

eempany or controlling company, without complying with the

provisions of this section, the department shall order that

the sueh person and any affiliated person of such person cease
acquisition of any further securities of the sueh domestic
stock 1nsurer trsuranee-eoempany or controlling company;
however, the person or any affiliated person of such person

8
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may request a proceeding hearing, which proceeding hear:ng

shall be convened within 7 days after the rendering of the
sueh order for the sole purpose of determining whether the
sdueh person, i1ndividually or in connection with any affiliated
person of such person, has acquired 5 percent or more of the
outstanding voting securities of a domestic stock insurer
rAsSuranpee—eempany or controlling company. Upon the failure of
the person or affiliated person to request a hearing within 7
days, or upon a determination at a hearing convened pursuant
to this subsection that the gueh person or affiliated person
has acquired voting securities of a domestic stock i1nsurer or
controlling company 1n violation of this section, the
department may order the 3sueh person and affiliated person to
divest themselves of any voting securities so acquired.

(11){a) The department shall, if necessary to protect

the public interest, suspend or revoke the certificate of

authority of any insurer or controlling company:

1. The control of which 1s acquired in violation of
this sectigon;

2. That 1s controlled, directly or indirectly, by any
person or any affiliated person of such person who, 1in
violation of this section, has obtained control of a domestic
stock 1nsurer or controlling company; or

3. That 1s controlled, directly or indirectly, by any
person who, directly or indirectly, controls any other person
who, in violation of this section, acgquires control of a
domestic stock 1nsurer or controlling company.

(13) The department 1s authorized to adopt, amend, or
repeal rules and-reguiatrons that are necessary to implement

the provisions of this section, pursuant to chapter 120,

9
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This act shall take effect upon becoming a
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HOUSE SUMMARY

Revises state law relating to the acquisition of
controlling stock of domestic 1nsurers by revising
acquisition notice requirements, changing requirements
for the approval or described acquisition, and by
providing for proceedings.

11
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IDENTICAL/SIMILAR BILLS_CS/SB 490

RELATING TO Acquisition of Domestic Insurers

OTHER COMMITTEES OF REFERENCE Appropriations

I. SUMMARY :

Section 628.461 F.S., presently requires Department of
Insurance approval of the acquisition of 5 percent or more of the
voting stock of a domestic insurance company. A federal district
court recently determined that this statute was preempted by the
federal Williams Act. The bill attempts to resolve the problems
raised by the district court by providing for later notice
requirements to the Department and by eliminating references to
shareholder protection as a criterion for the Department to
consider.

A. CURRENT LAW

Persons acquiring 5 percent or more of the voting
securities of a Florida domestic stock insurance company must
first obtain the approval of the Department of Insurance, as
required by s. 628.461. The statute requires that at least 60
days' notice be given to the Department prior to the time any

-1-



form of tender offer or exchange offer is furnished to the
stockholders or, in the case of a straight sale of the stock, at
least 60 days prior to the proposed date of the acquisition.

The notice statement, which must also be sent to the
insurer and controlling company, must contain information
relating to the background of the principals involved, the source
of funds to be used, any plans to make any major change in the
business or corporate structure of the insurer, the number of
shares proposed to be acquired, and information related to any
agreements affecting the securities.

The criteria for the Department to consider in determining
whether to approve an acquisition include whether the financial
condition of the acquiring person will jeopardize the financial
stability of the insurer or prejudice the policyholders or
stockholders.

In August, 1984 the U.S. District Court for the Northern
District of Florida issued a preliminary injunction enjoining the
Department of Insurance from enforcing section 628.461, in a suit
brought by The News Corporation Limited against Commissioner Bill
Gunter. News Corporation Limited purchased 5.6 percent of the
stock of St. Regis Corporation on the open market. St. Regis
owns 100 percent of two Florida domestic insurance companies,
Dependable Insurance Company and Dependable Life Insurance
Company. News Corporation did not file the information required
by section 628.461 and the Department issued an order to cease
acquisition of further securities.

In granting News Corporation's motion for a preliminary
injunction to enjoin the Department from enforcing its order, the
U.S. District Court determined that section 628.461 conflicts
with and is preempted by the federal regulation of securities
contained in the Williams Act amendments to Section 13 and 14 of
the Securities Exchange Act of 1934. Judge William Stafford
reasoned that the federal act embodies a free market approach to
the sales of securities, and that the Florida statute, requiring
prior approval for stock purchases that puts management on notice
of what may be an impending takeover, directly conflicts with the
federal intent of an open market. The judge noted that the
statute specifically refers to protection of the interests of
shareholders in addition to policyholders and that the protection
of shareholders is preempted by the Williams Act. Even though
Congress expressly reserved the regulation of the business of
insurance to the states in the McCarran-Ferguson Act (16 U.S.C.
s. 1012 (b)), Judge Stafford determined that the Florida statute,
in the name of regulating the business of insurance, was in
effect regulating the non-insurance business of a large,
international corporation of which the Florida insurance
companies represented only a small portion of corporate business.
For similar reasons, the judge also determined that the statute
was an unconstitutional burden on interstate commerce. The
Department of Insurance appealed the order of the district court
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to the Eleventh Circuit Court of Appeals, but later withdrew the
appeal.

B. EFFECT OF CHANGES

This bill attempts to resolve the constitutional and
federal preemption problems cited by the federal district court
in the present acquisition statute. The primary change is
elimination of the requirement that 60 days' notice be given
prior to the time any tender offer or exchange offer is furnished
to stockholders or prior to the proposed date of an acquisition
of stock. In its place the bill imposes a requirement that
notice be provided to the Department, insurer, and controlling
company no later that 5 days after a tender offer or exchange
offer is proposed, or no later than 5 days after the proposed
date of the acquisition of the securities if no tender offer or
exchange offer is involved. The acquistion's becoming final is
conditioned upon obtaining Department approval. The acquisition
is deemed approved unless the Department disapproves the proposed
acquisition within 90 days after the notice has been filed.
However, the 90-day time period is tolled during a proceeding to
consider the appropriateness of the filing, which proceeding may
be initiated by the Department or a substantially affected party.
The proceeding must be concluded within 30 days; a recommended
order must be concluded within 20 days after the proceedings; and
a final order must be issued within 20 days after the recommended
order or 20 days after the date exceptions to the recommended
order are filed.

The bill also revises the criteria that the Department must
consider in determining whether to approve an acquisition.
References to protection of shareholder interests are deleted
while consideration of policyholder interests are retained. (One
reference to shareholder interests was not deleted which is
reportedly an oversight.) The bill adds a consideration of the
prejudice to the public which may result from any plan to make a
major change in the business or corporate structure of the
insurer. The bill also requires the Department to consider
whether the acquisition will substantially lessen competition in
insurance in this state or would tend to create a monopoly.

By providing for notice after tender offers are proposed or
after a proposed date of acquisition, the bill attempts to make
the acquisition statute consistent with the open market intent of
the Williams Act as expressed by the U.S. District Court. By
eliminating references to protection of shareholder interests,
the bill attempts to tie the statute more closely to the
regulation of insurance that has been reserved to the states by
the McCarran-Ferguson Act.

II. ECONOMIC IMPACT:

A. PRIVATE SECTOR




To the extent that the bill effectively cures
constitutional defects in the acquisition statute, policyholders
of a domestic stock insurance company will be afforded the
protection of Department screening of the competence and
integrity of the persons acquiring 5 percent or more of the stock
in the company and their plans to make any major changes in the
insurer's business. In addition, however, as in the case of the
News International purchase of St. Regis stock, the acquisition
statute delays and potentially prohibits corporate takeovers of
large holding companies that may only do a small amount of
insurance business relative to the rest of their operations.

B. GOVERNMENT

No significant impact.

ITI. COMMENTS:

On page 2, line 4, the new language "tender or exchange"”
appears to be inappropriately placed and should be deleted with a
technical amendment.

As mentioned above, the bill on page 7, line 24, retains
one reference to department consideration of the interests of
shareholders which appears to be inadvertant since it is
inconsistent with deletion of this consideration elsewhere in the
bill, which reference should also be deleted.

Iv. AMENDMENTS:

Amendment #1 by Health Care and Insurance : Requires a
notice statement to be submitted to the department no later than
5 days after the acquisition of 5% or more of the stock of a
domestic insurer, rather than 5 days after "the proposed date” of
the acquisition.

Amendment #2 by Health Care and Insurance: Corrects a
technical error.

Amendment #3 by Health Care and Insurance: Specifies that
during the pendency of the department's review of an acquisition,
the acquiring person shall not make any material change in the
management or operation of the insurer.

Amendment #4 by Health Care and Insurance: Conforming to
other provisions of the bill, the amendment deletes language in
the statute requiring the department to consider the interests of
the shareholders of an insurer in approving an acquisition.

Amendment #5 by Health Care and Insurance: Specifies
additional grounds for the department to consider in approving an
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acquisition, primarily relating to the experience, ability and
trustworthiness of the officers, directors, and management.

V. LEGISLATIVE HISTORY:

HB 676 was heard by the Subcommittee on Health and Life
Insurance and General Insurance Regulation on April 8, 1985,
which reported the bill favorably with five amendments. On April
23 the Committee on Health Care and Insurance reported the bill
favorably with the same five amendments adopted in subcommittee.
The bill was later withdrawn from the Committee on
Appropriations. HB 676 died on the House Calendar, but CS/SB 430
was enacted, which was identical to the House bill, as amended by
Health Care and Insurance. CS/SB 490 had been referred in the
House to the Committees on Health Care and Insurance and
Appropriations, but was later withdrawn from both committees. On
May 30, CS/SB 490 was passed by the House, 111 - 0. On June 14
the act was presented to the Governor who signed it on June 20;
Chapter 85-312, Laws of Florida.

VI. PREPARED BY Brian Deffenbaugh

VII. EDITOR-IN-CHIEF Sandra Anderson
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