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CHAPTER 85-72 LAWS OF FLORIDA CHAPTER 85-72 

(3) If the personal representative learns of any property not
included 10 the original inventory, or learns that the esttmated 
value or description 1nd1cated 1n the original inventory for any item 
1s erroneous or misleading, he shall prepare an amended or 
supplementary inventory show1ng the estimated value of the new 1tem 
at the date of the decedent's death, or the revised estimated value 
or description; and the personal representative shall serve a copy of 
the amended or supplementary inventory on each person on whom a copy 
of the inventory was served and shall file proof of such service. 
The amended or supplementary inventory shall be verified by the 
personal representative, 

f4t--�he--eottrt,--for--good--eatlse-shewn,-mey-reqtttre-the-personal 
representattve-to-ftie-the-tnventory-er-any-amended-or--sttppiementary 
tnventery,--Any-tnventory-or-amended-or-sttpplementery-tnventory-whteh 
he,-been-ftied-ts-sttbJeet-to-tnspeetton-only-ttpon--an--order--of--the 
eo�rt-for-good-eettse-shown, 

fst--�he--personel--representettve--shell--serve--e--eepy--ot--the 
tnventory-on-the-9epertment-of-Reventte-as-provtded-tn-s,--l93,852f1to 

Section 2. This act shall take effect October 1, 1985. 

Approved by the Governor June 5, 1985. 

Filed in Office Secretary of State June 5, 1985. 

CHAPTER 85-73 

House Bill No. 553 

An act relating to public records; amending s, 119,01, F.S., 
prov1d 1ng a procedure for the examination of ballots 
under the public records law; providing an effective 
date. 

BP It Enacted by the Legislature of the State of Florida: 

Section 1. Paragraph le) is added to subsection (1) of section 
119.07, Florida Statutes, 1984 Supplement, to read: 

119.07 Inspection and examination of records; exemptions.--

11 l 

(c) When ballots are produced under this section for 1nspect1on
or examination, no persons other than the supervisor of elections or 
his employees shall touch the ballots. The supervisor of elections 
shall make a reasonable effort to notify all candidates by telephone 
or otherwise of the tirne and place of the inspection or examination. 
All such candidates, or their representatives shall be allowed to be 
present during the inspection or exam1nat1on. 

Section 2. This act shall take effect January l, 1986. 
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Approved by the Governor June 5, 1985. 

Filed 1n Office Secretary of State June 5, 1985. 

CHAPTER 85-74 

Committee Substitute for House 8111 No, 690 

An act relating to sale of motor fuel; creating the Motor 
Fuel Marketing Practices Act; prov1d1ng definitions; 
proh1b1ting predatory practices which inJure competition; 
prohibiting sale of motor fuel at d1scr1minatory prices 
which inJure competition; proh1b1ting d 1scr1m1natory 
allocations; prohibiting certain unfair practices 1n 
connection with retail outlets; prohibiting certain 
rebates which 1n1ure competition; providing exemptions; 
providing for c1v1l penalties and inJunct1ve relief; 
specifying duties of the Department of Agriculture and 
Consumer Services and the Department of Legal Affairs; 
providing for private actions; providing for damages and 
inJunct1ve relief; providing for attorney's fees; 
providing limitations on actions; repealing s. 526.151, 
F.S., which provides restr1ct1ons on operation of retail
service stations by producers and refiners and requires
producers and refiners to apply equipment rental charges
uniformly to retail serv1ce station dealers; specifying
effect on actions begun under said section before the
effective date of the act; requiring certain reports and
studies; providing an effective date.

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Short title.--This act may be cited as the "Motor Fuel 
Marketing Practices Act," 

Section 2. Legislative findings and 1ntent.--The Legislature 
finds that fair and healthy competition 1n the marketing of motor 
fuel provides maximum benefits to consumess 1n Flor1da, and that 
certain marketing practices which impair such competitinn are 
contrary to the public interest. Predatory practtces and, under 
certain conditions, d1scr1m1natory practices, are urfalr trade 
practices and restraints which adversely affect motor fuel 
competition. It is the intent of the Legislature to encourage 
compet1t1on and promote the general welfare of Flor1da citizens by 
prohibiting such unfair practices. 

Section 3. Defin1t1ons.--As used 1n this act: 

(1) "Motor fuel" means any petroleum produrt wh1rh is used for
the propulsion of motor vehicles. 

(2) "Retail outlet" means a, facility, including land and 
improvements, where motor fuel 1s offered for sale, at retail, to the 
motoring public. 

(3) "Sale" means any transfer, gift,
advertisement for sale 1n any manner or by 
including any transfer of motor fuel from 
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affiliate at another level of distribution, but does not include 
product exchanges at the vholesale level of d1str1but1on. 

(4) "Refiner" means any person engaged in the production or
ref1n1ng of motor fuel, whether such production or ref1n1ng occurs 1n 
this state or elsewhere, and includes an aff1l1ate of such refiner 
with respect to such affiliate's sale of motor fuel. 

{S) "kffiltate" means any person whose stock 
percent owned by, or who, regardless of stock 
controlled by, or who, regardless of stock ownership, 
control with, any refiner. 

is more than SO 
ownership, 1s 
is under common 

(6) "Posted terminal price" means a refiner's posted terminal
price, by grade of motor fuel, to the wholesale class cf trade within 
a general trade area, If a refiner does not have a posted terminal 
price 1n a general trade area, his posted terminal price shall be 
deemed to be no lower than the lowest posted terminal price of motor 
fuel of like grade and quality of any other refiner selling to the 
wholesale class of trade in the general trade area. 

(7) "Refiner cost" means a refiner's posted terminal price plus
state, federal and local taxes and inspection fees applicable to 
motor fuel, and freight charges to 1ts retail outlet, and direct 
labor costs and reasonable rental value of the retail outlet 
attributable to the retail sale of motor fuel by the refiner, If 
motor fuel is sold with another item, at a combined price, refiner 
cost shall also include the cost of the other item and direct labor 
costs and reasonable rental value of the retail outlet attributable 
to the retail sale of the item by the refiner. 

(8) �competition n 

any tvo sellers 1n the 
distribution. 

means the vying for motor fuel sales between 
same market area and at the same level of 

5,.ection 4. Predatory practices unlawful; exceptions.--

(1) It 1s unlawful for any refiner engaged 1n commerce in this 
state to sell any grade or quality of motor fuel at a retail outlet 
below refiner cost, vhere the effect is to 1nJure compet1t1on. An 
isolated, inadvertent incident shall not be a v1olat1cn of this 
section. 

(2) A refiner's sale below refiner cost 1n good faith to meet an
equally low retail price of a competitor selling motor fuel of like 
grade whtch can be used 1n the same motor vehicle, or of the same or 
similar items in combination vith motor fuel of like grade which can 
be used 1n the same motor veh1cle, 1s not a violation of this 
section. 

Section 5. D1scr1m1natory practices unlawful; exceptions.--

(1) It is unlawful for any person engaged in commerce 1n this
state: 

(a) To sell for resale any grade of motor fuel at a price lower
than the price at which the seller contemporaneously sells motor fuel 
of like grade and quality to another person on the same level of 
distribution, 1n the same class of trade, and within the same market 
area as the purchaser; or 
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(b) To knowingly receive for resale any grade of motor fuel at a
price lower than the price at which the seller from �hich the motor 
fuel is purchased or received contemporaneously sells motor fuel of 
like grade and quality to another person on the same level of 
distr1but1on, 1n the same class of trade, within the same market area 
as the purchaser; 

where the effect 1s to 1nJure competition. An isolated inadvertent 
incident shall not be a v1olat1on ot this act. 

(2) A sale of motor 'fuel of l1ke grade and quality at different
prices to pprsons at the same level of distr1but1on 1s not a 
v1olat1on of this section if the difference in price 1s due to a 
difference in the cost of sale or delivery resulting from differing 
methods or quant1t1es tn which the grade of motor fuel 1s sold or 
delivered. 

(3) � sale made 1n good faith to meet an equally lo� price
competitor selling motor fuel of like grade which can be used in 
same motor vehicle 1s not a violation of this section. 

Sect1on 6. Oiscri�1natory allocations unlawful,--

of a 
the 

(1) It is unlawful for a suppl1er engaged in commerce 1n this
state to limit or allocate the quantity of motor fuel available to a 
reseller purchasing under contract from such suppl1er because sue� 
reseller was prevented by such supplier from purchasing the minimum 
quantities such reseller vas obligated to purchase from such supplier 
in the immediately preceding year, unless the limitations or 
allocations are applied 1n a reasonable and nondiscriminatory manner 
among all resellers supplied by such supplier under contract in a 
general trade area and the supplier's own retail outlets. 

(2) It 1s also unlawful for a supplter to limit or allocate for
more than 5 days the quantity of motor fuel available to a reseller 
purchasing under contract from such supplier, unless the l1m1tat1ons 
or allocations are applied in a reasonable and nond1scr1minatory 
manner among all resellers supplied by such supplier under contract 
1n a general trade area and the supplier's own retail outlets. 

Section 7. Unfair practices unlawful.--

(1) It shall be unlawful for a refiner or other supplier to fix
or maintain the retail price of motor fuel at a retail outlet 
supplied by that refiner or supplier, Nothing herein shall be 
construed to prevent a refiner or supplier from counseling concerning 
retail prices, provided no threat or coerc1on is used in the 
counseling. This subsection shall not apply to retail outlets 
operated by the ref1ner or supplier. 

(2) It i.s unlawful. for a supplier supplying motor fuel to a 
person for resale and leasing a retail outlet to the person to impose 
any material mod1f1cat1on in the contractual arrangements during the 
term of the contract, 1nclud1ng a material modification of the leased 
retail outlet, unless such mod1f1cat10� 1s made 1� good faith a�d 
based upon reasonable business practices. 

Section 8. Certain rebates onlawful.--It 
seller to offer or give, or any purchaser to 
rebate or concession of any kind in connection 

431 

is unlawful for any 
knowingly receive, a 
with the sale of motor 



CHAPTER 85-74 LAWS OF FLORIDA CHAPTER 85-74 

fuel for resale to a person when the seller does not provide, on 
proport1onately equal terms, the same rebate or concess1on to all 
persons purchasing for resale 1n a market area, where the effect is 
to 1nJure competition. However, any rebate or concession received by 
a wholesaler shall be offered or given to any retail outlet supplied 
by such wholesaler. Provided that a rebate or concession made 1n 
good faith to meet the same or a comparable rebate or concession of a 
competitor shall not be a v1olat1on of this act. 

Section 9. Exempt sales.--The provisions of this act shall not 
apply to the following retail sales by a refiner: 

(1) A bona fide clearance sale for the purpose of d1scontinu1ng
trade 1� such motor fuel, 

(2) � f1nal business l1qu1dat1on sale.

(3) A. sale of the refiner's motor fuel by a fiduciary or other
officer under the order or direction of any court. 

(4) Sales made during a grand opening to introduce a new or
remodeled business not ta exceed 3 days, which grand opening shall be 
held within 60 days from the date the new or remodeled business 
begins operations. 

Section 10. Enforcement; civil penalties; injunctive relief.-­

(1) Any person vho knowingly violates this act shall be subJect
to a civil penalty not to exceed $1,000 per v1olat1on. Each day that 
a violation of this act occurs shall be considered a separate 
violation, but no civil penalty shall exceed $50,000. Any such 
person shall also be liable for attorney's fees and shall be subJect 
to inJunct1ve relief. 

(2) The Department of Agriculture and Consumer Services shall
investigate any complaints regarding violations of this act. The 
Department of Agriculture and Consumer Services may request, but 
shall not require the production of, or subpoena, records or 
testimony. After completion of an investigation, the Department of 
Agriculture and Consumer Services shall give the results of its 
1nvest1gat1on to the Department of Legal Affairs. The Department of 
Legal Affairs may then subpoena relevant records or testimony 1f 1t 
determines that the Department of Agriculture and Consumer Serv1ces' 
investigation shows a violation has likely occurred. 

(3) The civil penalty imposed under this section may be assessed
and recovered 1n a c1v1l action brought by the Department of Legal 
Affairs in any court of competent Jurisdiction. If the Department of 
Legal Affairs prevails 1n a c1v1l action, the court may award 1t 
reasonable attorneys' fees as it deems appropriate. All funds 
recovered by the Department of Legal Affairs shall be paid to the 
State Treasury. 

Section 11. Enforcement; private actions; 1nJunctive relief.-­

(!) Any person inJured as a result of an act or practice which 
violates this act may bring a civil action for appropriate relief, 
including an action for a declaratory Judgment, inJunct1ve relief, 
and for actual damages. 
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(2) On the application for a temporary restraining order or a 
preliminary 1njunct1on, the court, 1n its discretion having due 
regard for the public interest, may require or dispense with the 
requirement of a bond, with or without surety, as conditions and 
circumstances may require. If a bond ts required, the amount shall 
not be greater than $50,000. 

(3) Any actual damages found to have resultPd from violations of
this act may be trebled by the court. 

(4) The court shall award a reasonable attorney's fee to the
prevailing plaintiff and may award a reasonable attorney's fee to the 
preva1l1ng defendant. 

Section 12. L1mitat1ons period for actions.--Any action brought 
by the Department of Legal Affairs shall be brought within 2 years 
after the alleged violation occurred or should reasonably have been 
discovered. Any action brought by any other person shall be brought 
within 1 year after the alleged v1olat1on occ11rred or should have 
reasonably been discovered, except that a private action brought 
under section 5 for unlawful price discr1m1nat1on shall be brought 
within 2 years from the date the alleged violation occurred or should 
reasonably have been discovered. 

Sect ion 13. Sect 10n 
repealed. 

526.151, Florida Statutes, 1s hereby 

Section 14. The provisions of s. 526.151, Florida Statutes, shall 
not be enforced against any person, corporation, partnership, or 
other entity w1th respect to any alleged violations occurring during 
the time period that s. 526.151, Florida Statutes, was 1n effect. 
Any enforcement action begun before the effective date of this act 
shall be d1sm1ssed. 

Section 15. (1) The Division of Consumer Services 1s directed to 
compile a report pursuant to s. 570.544, Florida Statutes, of all 
complaints received by the Department of Agriculture and Consumer 
Services pursuant to this act. Such report shall contain at least 
the 1nformat1on requ1red by s. 570.544(6)(b)2.-4., Florida Statutes, 
and shall be presented to the Speaker of the House of Representatives 
and the President of the Senate no later than January 1 of each year. 

(2) The Division of Consumer Services is directed to study the
operation of this act to determine whether it serves the best 
interest of consumers. The study shall examine 1n detail the effect 
this act has over gasoline prices 1n the state, both at the wholesale 
{i.e. refiners and Jobbers) and retail levels of d1str1but1an; and 
shall include a comparison of the effect of thts act on p�1ces 1n a 
vertical system of distribution versus a horizontal system nf 
distribution. The study shall contatn recommendattons for 
legislation, and shall be presented to the Speaker of the House of 
Representatives and the President of the Senate �a later than 
November 198 7. 

Section 16. This act shall take effect upon becoming a law. 
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�pproved by the Governor June 5, 1995. 

Filed 1n Office Secretary of State June 5, 1985. 

CHAPTER 85-75 

House B1ll No. 1155 

CHAPTER 85-74 

An act relating to the Flor ida Statutes; amending s. 
229. 558 (1 )( e), Florida Statutes {1984 Supplement), and
ss. 230.66(1), 233.068(1), 446.011(2), 446.041(8), 
446,052(2), (3), and 616.21(2)(a), Florida Statutes; 
conforming these sections to s. 106, ch. S�-336, Laws of 
Florida, which changed the name of the Division of 
Vocational Education to the Division of Vocational, 
Adult, and Community Education. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Paragraph (e) of subsection (1) of section 229.558, 
Florida Statutes (1984 Supplement), 1s amended to read: 

229.558 Vocational education reporting requirewents.--

(1) The Commissioner of Education shall develop a report, to be
submitted by March 15 of each year to the Legislature, the State 
Board of Education, and the Governor, which shall include analyses 
and supporting data relating to the following: 

(e) The effectiveness of vocational programs, analyzed at the
planning region level and state level, as measured by direct and 
indirect measures of program performance. Such measure of 
effectiveness shall include student training-related placement rates, 
unemployment rates, employer satisfaction, and performance on 
occupational and basic skills assessment tests and licensure 
exam1nat1ons, The Department of Education shall 1nit1ally use 
h1stortcal follow-up data for vocational Job preparatory programs to 
develop and apply performance standards implemented pursuant ta Title 
II-A of Public Law No. 97-300 to all Job preparatory vocational
programs offered in public schools, community colleges, and area
vocational-technical centers in the state. The standards shall be
developed based upon statewide data and should provide for
adJustments for local and regional economic and labor market
conditions, using a methodology similar to that developed for the
Title II-A performance standards, The result of this proJect shall
be submitted to the Governor, the President of the Senate, and the
Speaker of the House of Representatives by March 1, 1985, and
annually thereafter. The standards may be readJusted after the 
initial year as new data become available. The 01vis1on of 

Vocational, Adult. and Community Education shall provide technical 
assistance to 1nstitut1ons that require assistance 1n meeting the 
standards. The division shall also allocate a portion of its federal 
funds 1n the form of incentive awards to programs which exceed the 
standards, to the extent that federal law does not spec1f1cally 
proh1b1t the use of federal funds for this purpose. 

Reviser's note,--Amended to conform this section to s. 106, 
ch, 84-336, Laws of Florida, wh1ch changed the name of 
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the Div1s1on of Vocational Educat ion to the D1v1sion of 
Vocational, Adult, and Community Education. 

Section 2. Subsection (2) of section 230,66, Floridil Stiltutes, is 
amended to read: 

230.66 Industry services training program.--

(2)(a) To assist the department 1n carry,ng out the prov1s1ons of 
this act, there 1s created the .-rndustry Services Advisory Council, 
wh ich shall consist of nine members. The council shall consist of 
the Director of the Division of Economic Development of the 
Department of Commerce, who shall serve as chairman, the Director of 
the D1v1sion of Labor, Employment, and Training of the Department of 
Labor and Employment Security, and seven members appointed by the 
State Board of Educat1on pursuant to s. 20.15{5) from two or more 
names nominated for each position by the Commissioner of Education. 
The seven members shall represent private-sector Florida business and 
industry and should have spec i al knowledge, exper1ence, and 
familiarity with employment and training programs or industry needs 
1n Florida. Members of the counc1l shall, 1nsofar as possible, 
represent the d1verse industries of the state. Each appo1nt1ve 
member shall be appointed for a term of 4 years, except that 1n case 
of a vacancy the appointment shall be for the unexpired term. Any of 
the appointive members of the council may be removed for cause. The 
Director of the Div1s1on of Vocational, Adult, and Community 
Education, or h\S designee, shall serve as executive secretary. 
Members of the council shall serve without compensation or honorarturn 
but sball be entitled to receive reimbursement for per die� and 
traveling expenses as provided 1n s. 112.061, 

(b) The Industry Services Advisory Council shall:

l. Meet at the call of its chairman, at the request of a maJorrty
of its membership, at the request of the division, or at such times 
as may be prescribed by 1ts rules. 

2. Advise the Director of the D1vis1on of Vocat1onal, Adult, and
Community Education of the Department nf Education in the 
administration of the industry services training programs and have 
such other duties as may be pre5cribed by rules of the State Board of 
Education. 

Reviser's note.--Amended to conform this section to s. 106, 
ch. 84-336, Laws of Florida, which changed the name of 
the Division of Vocational Education to the D1v1s1on of 
Vocational, Adult, and Community Education. 

Section 3. Subsection (1) of section 233.008, Florida Statutes, 
is amended to read: 

233.068 Job-related vocational 1nstruct1on.--

(l) The Department of Education shall develop and implement
regulations providing for practical courses of direct Job-related 
instruction in each school district throughout the state. Said 
regulations shall be effective not later than September 1, 1971, and 
shall place primary responsibility for the development of such 
instructional courses for students under 19 years of age with the 
district school boards, and consulting responsib1l1ty with tne 
Division of Vocational, Adult, and Community Education. The 
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proVIdes for uniform system of financial reporting, proVIdes for reporting certain 
resident info, provides for an analysis of nursing home finllllctal reports & of cer­
t.am resident mfo, provides for annual report, provides funding, provides for as­
se.ssments against nursmg homes, provides penalties Creates 400 341· 346 Effec­
tive Date 07/01/85 
02/18/85 SENATE 
03/06/85 SENATE 

04/02/85 SENATE 

04/05/85 SENATE 

04/09/85 SENATE 

04/1 1/85 SENATE 
04/23/85 SENATE 

04/29/85 SENATE 
05/13/85 SENATE 
05/17 /85 SENATE 

Prefiled 
Referred to Health and Rehab1htat1ve Ser\'1ces; Com­
merce, Appropriations 
Introduced, referred to Health and Rehab1htat1ve Sel'Vlces, 
Commerce, Appropnat10ns -SJ 41 
On Committee agenda-Health and Rehabil1tab\'e Ser­
vices, 04/09/85, 2.00 pm, Room A 
Comm Report CS by Health and Rehab1htat1ve Serv:tces 
-SJ 98, CS read first time 04/15/SS .SJ 102 

Now in Commerce -SJ 98 
Withdrawn from Commerce -SJ 167, Now m Appropna­
t1ons 
Ei:tensmn of time granted Committee Appropnat1ona 
E1:tens1on of time grllllted Committee Appropnations 
On Committee agenda-Appropriations, 05/21/85, 2·00 

pm, Room A 

05/21/85 SENATE Comm Report CS/CS by Appropnatmns, plB-ced on Ce.l­

05/24/85 
05/28/85 
05/29/85 

SENATE 
SENATE 
SENATE 

endar -SJ 418
CS read firet tune -SJ 419
Placed on Special Order Calendar 
Placed on Specui.l. Order Calendar, CS passed all amended, 
YEAS 28 NAYS 2 •SJ 694 

05/30/85 HOUSE In Messages, Recetved, ple.ced on Calendar -HJ 943, Sub­
stituted for CS/CS/HB 261, Read second time, Read tlurd 
time, CS pasaed, YEAS 108 NAYS 3 •HJ 1124 

05/30/85 Ordered enrolled -SJ 699 
06/13/85 Signed by Officers and presented to Govilrnor 
06/20/85 Appro\'ed by Governor, Chapter No 85-298 

S 236 GENERAL BILL/CS bJ Rules and Calendar; Jenne (Corn.pare 
CS/ENG/H 132)  
�. requires person !>eek mg to qualify for nommat1on as candidate of  a po­
ht1cal party to have been a registered member of such party & no other for a spec• 
ified period, requires verification of oath taken by such persons, provides for no­
tice that cert.am reqmrement has not been met, provides for d1squal1fication of 
candidacy of such person 1f party registratmn requirements are not met Amends 
99 021, creates 99 099 Effective Date Upon becoming law 
02/20/85 SENATE Prefiled 
03/06/85 SENATE Referred to Jud1Ciary-Civ1I, Rules and Calendar 
04/02/85 SENATE Introduced, referred to Jud1c1ary-C1vil, Rules and Calen­

dar -SJ 41  
U4/05/85 SENATE On Committee agenda-Jud1c1ary-C1vil, 04/10/85, 10.00 

am, Room B 

04/1D/85 SENATE Comm lteport Fa\ orable with 1 amendment(s) by Jud1-
c11uy-Cl\'il, Now m Rules and Calendar -SJ 98

D4/12/85 SENATE On Committee agenda-Rules and Calendar, 04/16/85, 
upon adJournment of Sess10n untll 1 00 pm, Room lC 

04/16/85 SENATE Comm Report CS by Rules and Calendar, placed on Cal­
endar -SJ 129

W/19/85 SENATE CS read first time -SJ 148
05/3 1/85 SENATE Died on Calendar 

($237-');ENERAL BILL by Fox and others ( Compare CS/H 690) 
Pf!11W:1Jm Products Dealers . repeals prnv1s1on rele.tmg tu operatmg restnctmns 
on retail service stat10n� Repeals 526 15 1  Effective Date 07/01/85, or upon bt­
commii; law whtchever <lCCur� latt'� 
02/20/85 SENATE Prt>fi !ed 

S 237 {CONTINUED) 
03/06/85 SENATE Referred to Commerce 
04/02/85 SENATE lntroduced, referred to Commerce -SJ 4 1 ,  On Commit� 

agenda-Commerce, 04/02/85, 3 00 pm, Room A 
-Temporanly postponed 

04/09/85 SENATE On Committee agenda-Commerce, 04/1 1/85, 9·00 am, 
Room A 

04/1 1/85 SENATE Comm Report Favorable by Commerce, placed on Calen­
dar -SJ 98 

05/23/85 SENATE PlaC'ed on Special Order Calendar, AmendmenUI adopted, 
lden /Sim House Bill substituted, L,t1d on table under 
Rule, Iden /Sim /Compare Bill passed, refer to CS/HB 690 
{Ch 85.74) -SJ 402

S 238 GENERAL BILL by Myers (Similar H 1216, CS/S 394) 
Dietetics Practice Act. creates said act, requires hcensure of d1et1t1ans, provides 
powers, duties &. membership of D1etette Council &. powen & duties of Medical 
Examiners Bd re regulating dietetics practice, specifies duties of Profess10nal 
Reg Dept , provides for hcensure exammat10ns, hcensure without e:i:.amms.t1on, 
fees, grounds for refusal, revocation or suspension of licenses, etc Creates 
468 501 - 521 Etfecttve Date 10/01/85 
02/20/85 SENATE Pref1led 
03/06/85 SENATE Referred to E<0nom1c, Commumty and Consumer Affairs, 

Appropriations 
04/02/85 SENATE Introduced, referred to Economic, Community and Con­

sumer Affairs, Appropr1at10ns -SJ 41
04/16/85 SENATE Ei:tenswn of time granted Committee Economic, Commu­

nity and Consumer Affairs 
05/01/85 SENATE Extension of t1me granted Committee Economic, Commu­

mty and Consumer Affairs 
05/13/85 SENATE E1:ttns10n of time granted Commtttee Economic, Commu­

nity and Consumer Affairs 
05/16/85 SENATE On Committee agenda-Economic, Community and Con• 

sumer Affairs, 05/20185, 10 00 am, Room H-Not consid­
ered 

05/21/85 SENATE On Comnuttee agenda-Economic, Community and Con­
sumer Affairs, 05/23/85, 12 00 noon, Room H .SJ 332

05/23/85 SENATE CS combines this bill and 39-4, Comm Report CS by Eco­
nomic, Commumty and Consumer Affatrs, refer to CS/SB 
394 -SJ 497 

05/31/85 SENATE Died on Calendar 
S 239 G ENERAL BILL by W.D. Childers and others (Compare 

CS/ENGIH 612) 

34 

Outdoor Advertlsmg. provides that Transportation Dept shall not revoke cert.am 
sign permit.a, prov1df'S for reinstatement of certain sign perm1U1 prevmus]y re­
voked, deletes provisions re specific mformatwn panel program Amends 479 26 
Effective Date Upon becoming la'\\ 
02/20/85 SENATE Prefiled 
03/06/85 SENATE Referred to Transportation 
04/02/85 SENATE Introduced, referred to Transportatwn -SJ 41 
04/12/85 SENATE On Committee sgenda-Transportatwn, 04/ 16/85, 2 00 

pm, Room C 
04/15/85 SENATE Ei:tensmn of time granted Committee Transportation 
04/16/85 SENATE Comm Report Favorable with 2 amendment(s) by Trans­

05/22/85 
05/23/85 
05/24/85 
05/28/85 
05/29/85 
05/30/85 

SENATE 
SENATE 
SENATE 
SENATE 
SENATE 
SENATE 

portation, placed on Calendar -SJ 129 
Placed on Special Order Calendar 
Placed on Special Order Calendar -SJ ::182 
Placed on Special Order Calendar -SJ 416
Placed on Special Order Calendar 
Placed on Special Order Calendar 
Placed on Special Order Calendar to be considered st l l 20 
am -SJ 699, Amendments adopted, Iden /Sim House B111 
subst.Jtuted ,  Laid on table under Rule, Iden /Sim I
Compare Bill paased, refer to CS/HB 612 (Vetoed by Gov­
ernor - 06/11/85) -SJ 142 

S 240 GENERAL BILL by Castor (Comp•re CS/S 127) 
EducetJOD· exempts certain students with high school diplomas or equivalent 
from fees for adult basic or high school mstructmn Amends 228 072 Effective 
Date 07/01/85, or upon becommg law, whichever occurs later 
02/21/85 SENATE Prefiled 
03/06/85 SENATE Referred to Educatmn, Appropnatmns 
04/02/85 SENATE Introduced, referred to Educatton, AppropnatLOns -SJ 42 
04/16/85 SENATE Extens10n of time grantf'd Committee Educat10n 
04/18/85 SENATE On Committee agenda-Educat10n, 04/22/85, '1 0(] pm, 

Room A-Temporar1h postponed 
04/23/85 SENATE On Committee agenda-Educatwn, 04./25185, 2 00 pm, 

Room A 
04/25/85 SENATE CS combines th1q btll and 127&655 Comm Report CS b::, 

Educat10n , refer to CS/SB 127 -SJ 194
05/31/85 SENATE Died m Committee on Appropnatwm: 

S 241 GENERAL BILL/CS/CS by Appropriations, Judic1an -Crnninal, 
Crawford and others ( S 1m1lar CS/EN G/H 387, Compare H 76, 
CS/ENG/H 386, S 4 2, CS/S 242) 
Cnm1na.l lnvestu:at1ons/Prosecut10ns. specifies prosecutonal Jur1sd1ct10n of At­
torne:-,c General, creates Office of Statewide f-'rosec.ut10n m LeJml Affam, Dept , 

! CONTINUED ON NEXT PAGEl



FLORIDA LEGISLATURE-REGULAR SESSION-1985 

HISTORY OF HOUSE BILLS 

H 689 (CONTINUED! 
05/23/85 SENATE In Mes1:1aii:e<i, Rece1vt>d, Placed on Local Calendar, Passed, 

YEAS :J6 NA VS O -SJ 414, Immediately certified -SJ 4 17 
05/23/85 Ordered enroUed 
06/04/85 Signed by Officers and presented to Governor 
06/12/85 Became Law without Governor's Signature, Chapter No 
...=-,-...__ 85-376 

�NERAL BILIJCS by Commerce: Burnsed (Compare S 237) 
Motor Fuel Market.mg Practices Act, creates said a.ct, protnb,ts predator)' prac­
tices & sale of motor fuel at d1scnmmatory pnces which mJure competit1on, pro­
h1b1ts d1scr1mmatory allocatwns & certain unfair practices m connectmn with re­
tail outlets, repeals prov1S1on which provides restr1ct1ons on operatwn of retail 
service stations by producers & refiners, etc Repeals 526 151 Effective Date 
06/05/85. 
03/28/85 HOUSE 
04/01/85 HOUSE 

04/02/85 HOUSE 

04/05/85 HOUSE 

05/03/85 HOUSE 

05/07/85 HOUSE 

05/10/85 HOUSE 

05/14/85 HOUSE 
05/17/85 HOUSE 
05/20/85 HOUSE 
05/20/85 SENATE 
05/23/85 SENATE 

?refiled 
Referred to Commerce, Subreferred to Subcommittee on 
General Commerce 
Introduced, referred to Commerce -HJ 62, Subreferred to 
Subcommittee on General C ommerce 
On Committee agenda-Commerce, 04/09/85, 1 15 pm, 
317C-For subreferral ratificat10n 
On Committee agenda-Commrrce, 05/07/85, 3 30 pm, 
317C 
Prehmmary Committee Report by Commerce Favorable, 
ll.S a Committee Substitute, to Calendar 
Comm Report CS by Commerce, placed on Calendar 
-HJ 297 
Placed on Special Order Calendar 
CS read first and second tames -HJ 416 
Read third tune, CS passed, YEAS 114 NAYS O -HJ 447 
In Messages 
Received, referred to Commerce, Withdrawn from Com­
merce, Substituted for SB 237, Passed, YEAS 35 NAYS O 
-SJ 402 

05/24/85 Ordered enrolled 
05/29/85 Signed by Officers !lild presented to Governor -HJ 881 
06/05/85 Appro1,ed by Governor, Chapter No 85-74 

H 691 GENERAL BILL by Burnsed (Identical S 1000)
Local Occupat10nel L1cenrtes, revises prov1s10ns re e:r.empt10ns for cert.am dis­
abled persons & veterans Amends 205 162, 171 Effoctwe Date 00/17 /BS 
03/28/85 HOUSE Prefiled 
04/02/85 HOUSE Introduced, referred to Veterans Affairs -HJ 62 
04/08/85 HOUSE On subcommittee agenda-Veterans Affairs, 04/10/85, 1.30 

pm, 214C 
04/10/85 HOUSE Subcommittee Recommendation pendmg ratification by 

full Committee Favorable 
04/15/85 HOUSE On Committee agenda�Veterans Affairs, 04/17/85, 1 30 

pm, 214C 
04/17 /85 HOUSE Prehmmary Committee Report by Veterans Affairs Favor­

able, to Calendar 
04/18/85 HOUSE Comm, Report Favorable by Veterans Affam, placed on 

04/22/85 HOUSE 
05/02/85 HOUSE 
05/06/85 HOUSE 
05/07/85 SENATE 
05/13/85 SENATE 

Calendar -HJ 159 
Placed on Special O1'der Calends.r 
Read second time -HJ 233 
Read thud time, Paaaed; YEAS 111  NAYS O -HJ 249 
1n Messages 
Received, referred to Economic, Commwuty and Consum­
er Affairs, Finance, Taxation and Claims -SJ 275 

05/24/85 SENATE E:r.tens1on of t1me granted Committee Economic, Commu­
nity and Consumer Affairs 

05/30/85 SENATE Withdrawn horn Econom1c, Commumty and Consumer Af­
fe.trs, Fmance, Ta:r.at1on and Cl8.Ims, Placed on Special Or­
der Calend8.l', Passed, YEAS 26 NAYS 0 -SJ 949 

05/30/85 Ordered enrolled 
06/10/85 Signed by Officers and presented to Governor 
06/17/85 Approved by Governor; Chapter No. 86-159 

H 692 GENERAL BILL by Garcia (Similar H 1 129)
Tr.lilh; requires court to appomt a qualified person to ass1Bt certain VlCttms m sex• 
ual battery or child abuse ca.ses. Cree.tea 918 165 Effective Date. 07/01/85 
03/28/85 HOUSE Prefiled 
04/01/85 HOUSE Referred to Judmary, Appropr1at1ona 
04/02/85 HOUSE Introduced, referred to Jud1cuuy, Appropriations -HJ 62 
05/31/85 HOUSE Died m Committee on Judiciary 

H 693 GENERAL BILL by Agriculture and others (Identical S 746)
A1mculture/Adv1sory Counrd. increases membership of State Agricultural Advi­
sory Council. clarifies terms of office AIPends 570 23 Effective Date 01/15/86 
03/28/85 HOUSE Prefiled 
04/01/85 HOUSE Placed on Calendar 
04/02/85 HOUSE Introduced, placed on Calendar -HJ 62 
04/08/85 HOUSE Placed on Special Order Calendar, Read second time 

04/09/85 
04/1 1/85 
04/24/85 

HOUSE 
SENATE 
SENATE 

-HJ 103 
Read third tame, Pa.ssed, YEAS 1 14 NAYS 0 -HJ 119
In Message11 
Received, referred 'u Agriculture -SJ 180 

H 693 (CONTlNUEDi
04/�6/85 SENATE On Committee agenda-A1o:r1ci.H ture, 04/30/85, 'l 00 pm, 

Room 8 
04/30/85 �ENATE Comm Report Fa\'orable by A�r1culture, placed on Calen­

dar -SJ 2ltJ 
05/09/85 SENATE Placed on Special Order Calendar, Passed, YEAS 33 

NAYS O -SJ 265 
05/14/85 
05/17 /85 
05/.24/85 

Ordered enrolled 
Signed by Officers and presented to Governor -HJ 441 
Approved bv Governor, Chapter No 85-37 - HJ ,)71 

H 694 GENERAL BILL by Agriculture and others 
Agricu ltural History, authorize� Agriculture & Consumer Services Dept to ac­
qmre, preserve, & e:r.h1b1t artifacts, relics, & historic items reflective of state's ag­
r\Cultural h1storv Amends 570 07 Effective Date 10/01/85 
03/28/85 HOUSE Prefiled 
04/01/85 HOUSE Placed on Calendar 
04/0'2:/85 HOUSE lntroduuid, placed nn Calendar -HJ 62 
04/08/85 HOUSE Withdrawn tmm Calendar, referred to A.ppropriations 

-HJ 102 
04/30/85 HOUSE 

05/31/85 HOUSE

Subreferred to Subcommittee on General 
(Subcommittee II)

Died m Committee on Appropnat1ons 

Government 

H 696 G E N ERA L BILL by H a zouri (Simi lar  S 097, Com.pare
CS/S 1 200\

99 

F1refighttTS· provides that dtlath or d1sab1hty due to cancer suffered by fire­
fighter shall be presumed to have been accidental & suffered in hne of duty, un­
less competent evidence to contrary be shown, provides apphcab1hty of benefits, 
provides for records of e:r.posure to known carcmogens, etc Creates 1 12  185 Ef­
fective Date Upon becoming law 
03/28/85 HOUSE ?refiled 
04/01/85 HOUSE Referred to Retuement, Personnel & Collective Barga1n­

mg, Appropr1attons 
04/02/85 HOUSE Introduced, referrt'd to Retirement, Personnel & Collective 

Bargaming, Appropr111t10ns -HJ 62 
04/18/85 HOUSE On subcommittee agenda-Retirement, Personnel & Col­

lective Bargam1ng, 04/22/85, 2 30 pm, 3 1 7  HOB 
� Temporarily postponed 

04/22/85 HOUSE On Committee agenda-Retuement, Personnel & Collec­
tive Bargaining, 04/24/85, 1 15 pm, 317C 

04/24/85 HOUSE PTehmmary Comn:nttee Report by Retirement, Personnel 
& Collective Bargammg· Favorable 

05/01/85 HOUSE Comm Report Favorable by Retirement, Personnel & Col­
lective Bargaimng -HJ 242, Now m Appropnat10ns 

05/06/85 HOUSE Subreferred to Subcommittee on State Employee Benefits 
05/31/85 HOUSE Died m Committee on Approprtat1ons 

H 096 GENERAL BILL/CS by Education, K • 1 2; Friedman (Similar
S 1 146)
Educatwn, 8.lllends provmon re respons1b1hties of read ing resource spec1al1sts 
Amends 233 057 Effective Date Upon becommg law 
03/28/85 HOUSE Prefiled 
04/01/85 HOUSE Referred to Educat10n, K • 12 
04/02/85 HOUSE Introduced, referred to Educatlon, K - 12 -flJ 62 
04/04/85 HOUSE On subcommittee agenda-Education, K - 12, 04/08/85, 

4 30 pm, 214C 
04/08/85 HOUSE Subcommittee Recommendation pending ratification by 

full Committee Favorable, with 1 amendment, On Com­
mittee agenda-Education, K - 12,  04/10/85, 10:00 am, 
214C 

04/10/85 HOUSE Preliminary Comrmttee Report by Educat10n, K - 12 Fa­
vorable, as a Committee Substitute, with l amendment, to 
Calendar 

05/09/85 HOUSE Comm Report. CS by Education, K - 12, placed on Calen­

05/24/85 HOUSE 
05/27 /85 HOUSE 

dar -HJ 296 
Placed on Consent Calend8.l' 
CS read first and second times, Read thtrd time, CS passed, 
YEAS 101 NAYS 0 -HJ 605 

05/27 /85 SENATE In Messages 
05/28/85 SENATE Received, referred to Education -SJ 530 
05/31/85 SENATE Died m Committee on Education 

H 697 GENERAL BILL by Friedman and other& (Identical S 691 )
F!onda Citizens tJtd1ty Board Act, creates nonprofit membership corporation to 
be known as Fla C1t1zens Ut1hty Board, provides for automatic d1ssolotmn of 
cotporation under cert.am circumstances, provides. powers & duties o{ corpora­
t10n; authonzes corporat10n to represent res1dent1al ut1hty consumers m regula­
tory agency proceedings, proh1b1ts corporation from endorsing or supportmg any 
poht1cal p8.l'tY or candidate, etc Effective Date 07/01/85 
03/28/85 HOUSE Preliled 
04/01/85 HOUSE Referred to Regulated Industries & Licensing, Appropr1a• 

04/02/85 HOUSE 

04/09/85 HOUSE 
04/25/85 HOUSE 

tlons 
Introduced, referred to Regulated Industries & L1censmg, 
A.ppropns.uons -HJ 62 
Subreferred to Subcommittee on Public Ut1ht1es 
On subcommittee agenda-Regulated Industries & Licens­
ing, 04/29/85, 2 15 pm, 415 HOB 

1CONTlNUED ON NEXT PAGE) 



STORAGE NAME: fsa-CS/HB 690 

oaie: May 10, 1985 
Revised: 
Final: June 13, 1985 

HOUSE OF REPRESENTATIVES 

COMMITTEE ON COMMERCE 

FINAL STAFF ANALYSIS 

reproduced bY 
F\.ORIOA STATE ARCHIVES 

DEPARTMENT OF STATE 

R. A. GRAY BUILDING 
Tallahassee, FL 32399-0250 

Serles / '7 Carton L.:f..!:L3 

BILL# CS/HB 690 SPONSOR Commerce and Burnsed 
(As enacted by the Legislature) 

EFFECTIVE DATE June 5, 1985 IDENTICAL/SIMILAR BILLS SB 237 

BECAME LAW June 5 1985 Chapter 85-74 Laws of Florida 

RELATING TO Motor Fuel Pricing Practices 

COMMITTEE CONSIDERATION ___ __,,C�o�mm=e�r�c�e,,_ ____________ _ 

I. SUMMARY:

Like House Bill 690, this bill repeals s. 526.151, F.S.,
the retail divorcement statute. However, unlike HB 690 this bill 
attempts to regulate the pricing of motor fuel by creation of the 
Motor Fuel Marketing Practices Act. The Act prohibits refiners 
from selling fuel at a retail outlet below cost; prohibits all 
persons from selling or buying fuel at discriminatory prices; 
and, prohibits suppliers from discriminatorily allocating fuel 
among resellers. Civil sanctions are provided for violations. 

A. Current Law & Present Situation:

This bill attempts to encourage a competitive environment 
in the oil industry by prohibiting certain pricing prac•ices. 
There are currently no laws at the state level specifically 
addressing such pricing practices. Chapter 542, F.S., the 
Florida Antitrust Act of 1980, prohibits restraints of trade and 
creation of monopolies. To the extent that any person or company 
violates the substantive provisions of the Act, such violator is 
subject to specified civil penalties. Section 526.151, F.S., 
prohibits refiners from operating more than 3% of their retail 
service stations. While no specific reference is made in the 
statute to pricing practices, it was apparently passed in 
reaction to the control exercised by such refiners during the oil 
embargo of the 1970's. This section of the statute (which is 
repealed by both HB 690 and CS/HB 690) was recently held 
constitutional by the District Court of Appeal for the First 
District of Florida on the basis of a United States Supreme Court 
decision. 

Though there are no state laws specifically addressing 
price fixing, there are a number of federal laws which may be 
applicable. The Sherman Act prohibits: horizontal price fixing 
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between competing suppliers; suppliers from setting a dealer's or 
distributor's resale prices; and, a supplier from using illegal 
methods to gain a monopoly in a geographic market. Section 2 of 
the Clayton Act, known as the Robinson-Patman Act, prohibits a 
supplier from unfairly giving one dealer or distributor a price 
advantage over that dealer's or distributor's competitor. The 
Federal Trade Commission Act protects against "unfair methods of 
competition" and "unfair or deceptive trade practices." 

The Petroleum Marketing Practices Act, though unrelated to 
particular pricing practices, governs to some extent the 
franchise relationship between suppliers, jobbers, and retail 
outlets. The Act sets out reasons for which a supplier can 
terminate or fail to renew its agreements with dealers or 
jobbers. 

While all or some of these federal acts may provide 
recourse to persons harmed by anti-competitive pricing practices 
or franchising practices in the oil industry, apparently such 
recourse may prove to be very costly and lengthy. In addition, 
the standards of proof required by these acts may be difficult to 
meet. 

B. Effect of Proposed Changes:

This bill creates the Motor Fuel Marketing Practices Act. 
The Act is composed of sixteen sections which provide a� follows: 

Section 1 provides the name of the act. 

Section 2 expresses the Legislative findings and intent of 
the Act. 

Section 3 provides definitions for the terms "motor fuel", 
"retail outlet", "sale", "refiner", "affiliate", "posted terminal 
price", "refiner cost", and "competition". 

Section 4 prohibits refiners from selling motor fuel at a 
retail outlet below refiner cost, where the effect is to injure 
competition. ("Refiner cost" as defined in section 3(7) of the 
bill includes labor and rent value of the retail outlet 
attributable to the retail sale of fuel by the refiner.} Exempt 
from this prohibition are isolated and inadvertent sales, and 
sales made in good faith to meet an equally low price of a 
competitor. 

Section 5 prohibits selling motor fuel to different 
persons on the same level of distribution at different prices, 
and buying motor fuel when the seller sells such fuel in 
violation of this section, where the effect is to injure 
competition. Exempted from this prohibition are: isolated and 
inadvertent sales, sales made in good faith to meet an equally 
low price of a competitor, and sales made at different prices if 
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the price differential is due to a difference in the cost of sale 
or delivery of the fuel. 

Section 6 of the bill prohibits suppliers of fuel from 
limiting or allocating fuel available to resellers because such 
reseller was prevented by the supplier from purchasing the 
minimum quantities of fuel required by contract, unless such 
allocation or limitations are done in a reasonable and 
nondiscriminatory method. This section further prohibits a 
supplier from limiting or allocating the quantity of fuel 
available to resellers under contract for more than 5 days, 
unless the limitations are applied in a reasonable and 
nondiscriminatory manner among all resellers. 

Section 7 prohibits a refiner or supplier from fixing the 
retail price of motor fuel at a retail outlet supplied by such 
refiner or supplier. Explicitly excluded from this prohibition 
is any counseling concerning retail prices by a refiner or 
supplier, provided that no threat or coercion is used in the 
counseling. Price fixing at retail outlets operated by the 
refiner or supplier is also explicitly excluded. Subsection (2) 
of this section prohibits a supplier from imposing any material 
modification in the contractual arrangements during the term of 
the contract, unless such modification is made in good faith and 
based upon reasonable business practice. 

Section 8 of the bill prohibits sellers from offering 
rebates if the effect of such rebates is to injure competition, 
unless a rebate on proportionately equal terms is offered to all 
persons purchasing for resale in a market area. Any rebate 
received by a wholesaler must be offered or given to any retail 
outlet supplied by the wholesaler. Exempted from this sect:on is 
any rebate made in good faith to meet the same or a comparable 
rebate of a competitor. 

Section 9 of the bill exempts from coverage of the Act the 
following retail sales by a refiner: (1) clearance sales; (2) 
final business liquidation sales; (3) sales made pursuant to 
court order; and, (4) grand opening sales to introduce a new or 
remodeled business not to exceed three days. 

Section 10 provides for a civil penalty for violations of 
the Act of $1000 per day, per violation, not to exceed $50,000. 
Under this section violators are also liable for attorney's fees 
and subject to injunctive relief. Subsection 2 of this section 
authorizes the Department of Agriculture and Consumer Services to 
investigate any complaints regarding violations of the Act. 
Results of such investigation are to be turned over to the 
Department of Legal Affairs. The Department of Legal Affairs may 
further investigate such complaint, and if warranted, bring a 
civil suit against the violator. 
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Section 11 provides relief for any person injured as a 
result of a violation of the Act. Such relief includes an action 
for declaratory judgment, injunction, and actual damages. On the 
application for a temporary restraining order or a preliminary 
injunction, the court in its discretion may require a bond not to 
exceed $50,000. In addition, in an action for damages, the court 
may treble any actual damages. The court shall award a 
reasonable attorney's fee to the prevailing plaintiff a�d may 
award a reasonable attorney's fee to the prevailing defendant. 

Section 12 provides the statute of limitations for actions 
brought under this Act. For the Department of Legal Affairs any 
action must be brought within two years after the alleged 
violation occurred or should have reasonably been discovered. 
For private actions this period is one year, except for a private 
action brought under section 5 of the Act for unlawful price 
discrimination which has a two year statute of limitation. 

Section 13 repeals section 526.151, F.S., the retail 
divorcement statute. 

Section 14 provides that the provisions of section 
526.151, F.S., shall not be enforced against any person for a 
violation which occurred while the statute was in effect. Any 
enforcement actions brought before the effective date of this Act 
shall be dismissed. 

Section 15 of the bill requires the Division of Consumer 
Services to annually report to the Legislature any complaints 
filed under this Act, and to study the operation of the Act to 
determine whether it serves the best interest of consumers. Such 
study is to be presented to the Speaker of the House and 
President of the Senate no later than November 1987. 

Section 16 provides that this Act shall take effect upon 
becoming a law. 

II. ECONOMIC IMPACT:

A. Public:

The economic impact of this bill in the public sector is 
indeterminable, though such impact may be felt by four different 
groups: refiners, jobbers (suppliers), retail service stations, 
and consumers. 

Refiners 

Refiners will be affected by provisions of this bill prohibiting 
them from selling fuel below cost at a retail outlet; by the 
provisions prohibiting discriminating in price among 
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contemporaneous buyers; and, by the provisions relating to 
rebates which require persons who offer rebates to offer such 
rebates to all persons purchasing in a market area. How these 
various provisions will affect the price of fuel is dependent 
upon the refiners themselves. Since the bill defines a refiner's 
cost as its posted terminal price plus labor and rent 
attributable to operation of a retail outlet, refiners will have 
a great deal of flexibility in determining their "cost" and 
therefore their floor price of fuel. 

Refiners could also be affected by the provisions of the 
bill prohibiting sellers of fuel from selling to different 
contemporaneous resellers at different prices. To the extent 
that such sellers are currently selling to different purchasers 
at different prices, this bill will require that they equalize 
such prices which should mean that under this bill some 
purchasers may have to pay higher prices while others may receive 
a price break. Again, how this translates into the price of fuel 
is indeterminable at the present time because 1t depends on how 
disparate each individual refiner currently treats their 
purchasers of fuel and how they will change their pricing 
practices as a result of this bill. 

The impact of the rebate provisions is similarly 
indeterminable at the present time since no one knows how 
refiners will react to these provisions. It could have the 
effect of doing away with rebates altogether since refiners may 
be reluctant to give rebates to jobbers who may already be 
receiving price breaks (relative to retail outlets) in their 
price of fuel. On the other hand, they may continue to give 
rebates while increasing the price of fuel to Jobbers. 

Since refiners under the provisions of this Act have some 
degree of flexibility and a great deal of discretion w"th respect 
to their pricing practices, at this time it is impossible to 
determine how refiners will react to these provisions, and 
accordingly h0w the price of fuel will be impacted. 

Refiners should be positively affected by the provision of 
this bill which repeals s. 526.151, F.S., the retail divorcement 
statute, which would have prohibited refiners from operating more 
than 3% of their retail service outlets. 

Suppliers 

Suppliers, like refiners, will be affected by the 
provisions of this bill relating to price discrimination and 
rebates. Like refiners also, the economic impact of this bill on 
suppliers is somewhat within their own discretion. The rebate 
provision may significantly affect suppliers to the extent that 
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it requires such suppliers to pass on any rebate received to the 
retail outlets supplied by the supplier. The economic impact of 
this is difficult to determine since it will depend on how 
refiners react to the rebate provisions. As with refiners, the 
economic impact of this bill on suppliers is impossible to 
determine at this time. 

Retail Outlets 

Retail outlets will be affected by this bill. Those 
retail outlets operated by refiners will be prohibited from 
selling fuel below cost. The impact of this provision will 
depend in part on the extent to which refiner retail outlets 
currently sell fuel below cost. Other retailers will be affected 
by the provisions which prohibit them from buying fuel from 
suppliers at a price different from that which the supplier 
offers to other contemporaneous purchasers at the retail level in 
a market area. To the extent that refiners offer rebates to 
suppliers, retail outlets supplied by such suppliers will be 
positively affected by the provision in the rebate section of the 
bill which require the supplier to pass the rebate on to the 
retail outlets they supply. Again, as with refiners and jobbers, 
how the economic impact of these provisions will translate into 
the price of fuel is impossible to determine at the present time. 

Consumers 

Finally, consumers may be affected by the provisions of 
this Act. Such affect however is dependent upon how refiners, 
suppliers, and retail outlets react to its provisions. Since it 
is impossible to determine how such persons will react, it is 
impossible to determine how consumers will be affected. It 
should be noted, however, that according to the Legislative 
intent of this bill, the Act is intended to enhance competition 
in the marketing of motor fuel in order to maximize benefits to 
consumers. The Division of Consumer Services 1s required by this 
bill to conduct a study, to be completed no later than November 
1987, to determine whether this Act serves the best interest of 
consumers. Presumably if it is found that the Act does not serve 
the best interest of consumers, it will be amended by the 
Legislature in order to ensure that such interest is served. 

B. Government:

As with the economic impact in the public sector, the 
economic impact in the government sector is indeterminable at the 
present time. The Department of Agriculture and Consumer 
Services will be impacted by two sections of this bill. Section 
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10 requires this Department to investigate (without subpoena 
powers) any complaints filed under the Act. The economic impact 
of this provision is currently indeterminable since the number of 
complaints that will be filed and investigated is unknown. This 
Department will also be impacted by Section 15 of the bill which 
requires it to annually report to the Legislature any complaints 
filed, and to conduct a study by November 1987 to determine 
whether the Act serves the best interest of consumers. The cost 
of such reporting and study is indeterminable. 

The Department of Legal Affairs will be affected by the 
provision of this bill which authorizes it to investigate 
complaints turned over to it by the Department of Agriculture and 
Consumer Services and to bring civil suit against violators of 
the Act. The Department of Legal Affairs will be able to recover 
attorney's fees in any suit filed under this Act in which it 
prevails. As with the Department of Agriculture and Consumer 
Services, the economic impact on the Department of Legal Affairs 
is dependent on the number of complaints turned over and the 
number of civil suits filed. Accordingly, such iillpact is 
indeterminable at this time. 

III. COMMENTS:

Statement of Substantial Changes Made In Committee Substitute: 

This bill, like House Bill 690, repeals s. 526.151 (The 
Retail Divorcement Statute). Unlike House Bill 690 this bill 
creates the Motor Fuel Marketing Practices Act which prohibits 
four different sales practices when the effect of such practice 
is to injure competition. These four acts are as follows: 

(1) refiners selling motor fuel at a retail outlet below cost
(Section 4);

(2) any person selling or any person receiving for resale any
motor fuel at a price lower than the seller offers to persons
purchasing contemporaneously, unless such price differential is
due to a difference in the cost of sale or delivery (Section 5);

(3) discriminatory allocations of fuel by suppliers for more
than five days (Section 6); and,

(4) sellers offering rebates to persons purchasing for resale
unless the same rebate is offered to all persons purchasing for
resale in a market area. However, any rebate or concession
received by a wholesaler must be passed on to any retail outlet
supplied by the wholesalers (Section 8).

Exempted from the above prohibitions are refiner sales below 
cost, discriminatory pricing, and differentials in rebates, if 
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such acts are done in order to meet a competitor's price. 
Exempted from the coverage of (1) and (2) above are any isolated 
or inadvertent acts. 

In addition to the above, section 7 of the bill prohibits 
refiners or suppliers from fixing the retail price of fuel at a 
retail outlet not operated by the refiner. It further prohibits 
suppliers from imposing any material modification in the 
contractual arrangements with a retail outlet during the term of 
the contract, unless such modification is made in good faith and 
based opon reasonable business practice. 

Violators of the Act may be enjoined by the Department of 
Legal Affairs and/or fined up to $50,000 by the Department. 
Individuals injured by a violation of the Act may bring a civil 
action for appropriate relief including an action for a 
delcaratory judgment, injunctive relief, actual damages, and 
treble damages. 

Section 15 of the bill requires the Division of Consumer 
Services to annually report to the Legislature any complaints 
filed under this Act, and to study the operation of the Act to 
determine whether it serves the best interest of consumers. Such 
study is to be presented to the Speaker of the House and 
President of the Senate no later than November 1987. 

IV. LEGISLATIVE HISTORY:

A. Enacted Bill:

HB 690 was referred to the House Commerce Committee which 
sub-referred the bill to the Subcommittee on General Commerce. 
Without ever having been heard by the subcommittee, however, a 
compromise version of the bill was taken up by the full Commerce 
Committee on May 7, 1985. The compromise version of the bill was 
reported favorably by the full committee as a committee 
substitute. The committee substitute was placed on the House 
Calendar May 10, 1985, and on the Special Order Calendar on May 
14, 1985. On May 17 the committee substitute was read for the 
first and second times. On May 20 it was read for the third time 
and passed by a vote of 114-0 (HJ 447). 

Received in Senate Messages on May 23, it was referred to 
the Senate Commerce Committee from whence it was withdrawn that 
same day, substituted for Senate Bill 237 and passed 35-0 (SJ 
402). It was presented to the Governor on May 29, and signed by 
him on June 5, 1985. 

B. Disposition of Companion:

Senate Bill 237 (which like House Bill 690 was a straight 
repeal of the retail divorcement statute) was referred to the 
Senate Commerce Committee. The bill was considered by that 
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committee on April 9, 1985. At that meeting, there was an 
amendment offered which struck everything after the enacting 
clause and inserted a compromise bill. This amendment, however, 
was not adopted because it was felt by certain members of the 
committee that it was too broad in its scope. Though it 
contained provisions similar to those in CS/HB 690, unlike CS/HB 
690 it would have applied to commercial and government purchasers 
of motor fuel. Accordingly, the committee adopted the Senate 
Bill without amendment. The bill was placed on the Senate 
Calendar on April 11, 1985, where it remained until May 23. On 
that date, the bill was placed on the Senate Special Order 
Calendar and conformed to the House Bill. The House bill was 
then taken up in its stead while the Senate bill was laid on the 
table under the Rules. 

V. PRE>ARED BY q, .¼.
Tamara K. Nelson 

VI. STAFF DIRECTOR
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September 15, 1983 CONTACT: Rod Jones 

904/488-7024 

FOR IMMEDIATE RELEASE 

TALLAHASSEE, FL.--- Representative Chris Meffert, D-Ocala, 

Chairman of the Banking and Commerce Subcommittee of the 

House Commerce Committee, announced today the formation of an 

ad hoc task force to conduct public meetings to determine the 

need for legislation requ1.r1.ng the "divorcement" of petroleum 

producers and refiners from the retail gasoline marketing industry. 

Meffert sa1.d that he and Representatives Winston W. "Bud" 

Gardner, D-T1tusv1lle, and Tom Gallagher, R-Coconut Grove, would 

comprise the task force which will hold several public meetings 

around the state before reporting back to the Banking and Commerce 

Subcommittee later this year. The first meeting of the task 

force is scheduled for Friday, September 30, in the 

County Commission meeting room, Old Escambia County Courthouse, 

215 South Palafox Place in Pensacola, beginning at 9:30 a.rn. (CDT). 

Locations and dates of subsequent meetings will be announced later. 

Meffert said that in the three yea:rs he has been chairman of 

the Banking and Commerce Subcommittee, "this issue has come up 

every year and we have never had time to deal with it adequately. 

This year we hope to provide ample opportunity for all of the 

interested parties to present their cases so that the subcommittee 

can have a thorough understanding of the issue before being asked 

to decide it. 1
' 

-30-

Wyatt T \1.m11Z, Staff Direc/N 
322 lht Capitol, Tullalla.sset, Florida Jl.301 (904) 488.7024 
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Ad Hoc Task Force on Retail Gasoline Divorcement*xx�KMH!Kof
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the Committee on ----'C'-'o"mm'---_e_r_c_ec__ ____________________ _
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will meet m Committee Roo,m. ___ S_E_E_B_E_L_O_W ________ at SEE BELOW p,m. 
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*An Ad Hoc Task Force on Retail Gasoline Divorcement consisting
of Representatives Chris Meffert, Chairman, Winston w. "Bud"
Gardner and Tom Gallagher will hold public meetings at the
locations and on the dates specified below to hear testimony
on this subject from interested persons.

PENSACOLA 

MIAMI 

DAYTONA BEACH 

Friday, September 30, 9:30 a.m. (CDT) 
Commission Meeting Room, Old Escambia County 
Courthouse, 215 S. Palafox Place 
(Meeting previously announced by press release 
dated September 15, 1983.) 

Thursday, October 20, 2:00 p.rn. 
City Hall, 3500 Pan American Drive 

Friday, October 28, 9:30 a.rn. 
Daytona Beach Community College 
Conference Room, Administration Building 
1200 Volusia Avenue 

NEITHER THE FULL COMMERCE COMMITTEE NOR ANY OF ITS SUBCOMMITTEES 
WILL MEET THE WEEK OF OCTOBER 10-13. 

QJL mp .... 
Chau-man 

I certify this notice tJaB rece1,.ued in ti1e 

Office of the Sergeant at Arms at f'/: ..;C{l,qJ, 
o'cLock� on Septalber 23 • 19 .!!L_. 

I certify this notice IJa8 fiicd by me 

in the Offlce of the Sergeant at Ams and 
the Office of the Clerk onSeptarber 23 • 
19J!1... and copies have been sent to !he 
introducer& of the bills luted t'icr.;on 

WM te - to be pos ttd 
Canary - Calendar 
1>1nk - COfl\Puter 
tioloenrod - your f11e 

11-14(1976) 

�,f (' 1 0 ' } l.. d-:r>L--
Sergeant at Arms 

as required by House Rules 6.2 an.i 6.4. 

.-'1.rri-j 1 ��',_11<�-rlrti 
Conn1,.ttcc S.:er,t,..;r/ 
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AD HOC TASK FORCE MEETING ON 
RETAIL GASOLINE DIVORCEMENT 

September 30, 1983 
Pensacola, Florida 

teprocfuced by
FLORIDA STATE ARCHIVES DEPARTMENT OF STATE

45 people present in audience (2-press) 

R. A. GRAY BUILDING Tallahassee, FL 32399•0250 
Serles..L.i,_ Cartan/ :z, .,,) 

9:33 

9:35 

10:02 

10:15 

10:24 

10:37 

10:43 

Meffert's opening remarks 
1/d I-le c /c:\-, 5;;;;-:-: 

.,.(' r,I -� '-- I., ,'">l�� '�Ip: s--�

Ken Duffault - Allied Gasoline Retailers of Florida (AGRA) 

90-95% independents (branded)
lease from supplies
1/2 by refiners
1/2 by jobbers

can't compete with suppliers, must exclude both refiners 
and jobbers 

--total divorcement 
--moratorium on company stations 

Carlton Jackson - Florida Petroleum Council 

opposes divorcement legislation 
235/11,400 outlets are company run by majors 

5-6% by majors plus secondaries

under most lease arrangements dealer has a riqht of 
first refusal to purchase 
BEGIN TAPE 1 SIDE 2 
Dan Elrod - Pilot Oil Corporation 
James Haslam - Pilot Oil Corporation 

1/2 owned by Marathon 
causes problem unless they are exempt 

George Van Dyke - Playground Shell Service, Inc. 

runs a jobber-owned outlet 

wants same price on the qas he buys 

Leonard Hart - Escambia County School District 

buy 1.5 million gal/year on competitive bidding 
this year buy from independent jobber 

Martin Tolliver - Kayo Oil Company, District Supervisor 
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Meeting Notes 
AD HOC TASK FORCE MEETING ON 
RETAIL GASOLINE DIVORCEMENT 

September 30, 1983 
Pensacola, Florida 

10:47 

11:07 

11:11 

Richard Puckett - Puckett Oil Company 

jobber 

volume discrimination being denied additional fuel 

BEGIN TAPE 2 

Ed Bauer - Montgomery Ward 

owned by Mobil but buy from independent 
jobbers based on price 

Adjourned 
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AD HOC TASK FORCE MEETING ON 
RETAIL GASOLINE DIVORCEMENT 

October 20, 1983 
Miami, Florida· 

2:15 

2:29 

2:40 

Bill Lank, Jr. - Lank Oil Co. 

Jobber, Miami 
favors divorcement, but hedgin� 
market share is dwindlinq 
prices are too high - major concern 

Paul Fazio 

Gas. car wash 
brought handout 

William Call 
Handout - What is a Jobber? 

reproduced by 

FLORIDA STATE ARCHIVES 
DEPARTMENT OF STATE 

R A GRAY BUILDING 

Tallahassee, FL 32399-0250 

Serles / 2 Carton / 'i' I 0 

A,:( /lo r /{�11 ,. , ;,,,,i:..
0.f .,{ /'.� 

233 jobbers in Florida Petroleum Marketinq Assoc. 

2:45 

3:06 

3:18 

3:21 

3:41 

3:55 

BEGIN TAPE 1 SIDE 2 

Gabriel Volante 

Ind. Co. Owner 

John Gillody 

Sun refining marketing 
reducing number of co. operations 
Maj. are ind. dealer operators 
opposes divorcement 

Ana Yera - Tennaco Oil 

Oppose 
salary employee - satisfied with preset competition 

Stephen Saks - Idp. car wash operator 

concerned with posting prices 

Ken Dufault - Allied Retailer Dealers 

wants legislation preventinq selling below cost 
TAPE 2 SIDE 1 
Al Jacobson 

favors allied gasoline retailers 



3:59 

4:03 

4:06 

Irving Turetsky 

gasoline retailers-favors 

Harold Hershoft 

ADJOURN 
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AD HOC TASK FORCE MEETING ON 
RETAIL GASOLINE DIVORCEMENT 

reproduced b)" 

October 28, 1983 
FLORIDA STATE ARCHIVES 

DEPARTMENT OF STATE 
Daytona Beach, Florida R. A GRAY BUILDING 

Tallahassee, FL 32399-0250 

45-50 present in audience Serles .../.J_ Carton) 2 /()

M/m,_ i,_¥f5 , ,/, ,, c. 
9:40 

9:42 

10:28 

10:31 

10:33 

10: 35 

Opening , 

---

CA:l..:. Ii' 1<tf\ 
I 

Albert Derden - Texaco 

The state of competition in qasoline marketing 
U.S. Dept. of Energy 

Texaco-Orlando ('80-'83): 256M 
266 
296 
319 

'80 gal. sold 
'81 
'82 
'83 (est) +25% 

uses contractors and joint venturers--no company employees-­

l00M thru leasee retailers in '80 
158M in '83 
decline in number of outlets, but increase in vol/outlet 

Harold Brown 
Division Manager - New Orleans 
Texaco 

1960's - most revenue from production; losses in 
marketing area 

1980's - less profit from production marketing must 
be profitable 

(Rep. Gardner wants a glossary of terms--) 
(Rep. Meffert wants a summary of testimony--) 

Jim Fore - Lakeland 
Fore Oil Co. 
jobber (branded) 

no need for divorcement on any level 

Richard Jackson - Ocala 

Michael Allen - Orlando 

Independent Shell, no need for divorcement 

Reid Hughes - Daytona Beach (jobber) 



10:50 

10:51 

10:53 

10:54 

11:01 

11:14 

11:14 

11:18 

11:20 

Richard Fornell - Holly Hilly 

Amoco and Shell Jobber (opponent) 

Robert Bergstresser - Shell dealer 

buys direct from Port Tampa 

Sarah Jane Mullins - Shell dealer 

George Akel - Union dealer-leassee 

company station 2 miles away 
sells below his cost 
lease expiring - U76 wants a 300% rent increase -
min. gal. req. 
no rebate policy 

(PMPA: Petroleum Marketing Practices Act) 

Bernie Simpkins - multiple jobber (4 lines) 

problem sterns from oversupply in combination with reduced 
demand 

72% of gas sold is now self-serve 

23% of gas sold is sold thru C-stores 

problem is subsidization of a money losing outlet with 
profits from other areas--

7-11 has bought Citgo

TAPE 2 

Lynn Drake - St. Pete 

Joseph Scuderi - Orlando Amoco 

company station selling at retail below his cost 

Randall Jones - Jacksonville 

Pres. Barron Oil Co. (retailer) 
V-P Ray Distributing (jobber)

60% through dealers 
40% through direct retail (C-stores) 

$12,000/mo. income 
$7,500/mo. int. on investment 
$6,000/rno. arnort. 
$ 750/rno. taxes 
$ 750/rno. utys. 
$15,000 net cost 
$ 3,000/mo. loss 



11:38 

12:14 

12:21 

12:38 

12:38 

1:04 

1:04 

1:15 

1:16 

1:18 

John Clarty - Ocala (jobber) 

vertical integration and its ability to transfer 
economic power across lines of commerce 

Dwight Lewis - Dealnd (jobber) 

complains of competition from his supplier 

(Gardner-question who's doing what 
are jobbers paying more for supply than refiners are 
selling it directly at retail) 

Jay Robinson - Mobil independent dealer 

competes againsta jobber-owned outlet 
His supplier is undercutting his cost at retail. 

Jerry Fox 

Frank Weltz - Shell (District Manager) 

TAPE 3 

Gene Fresk - Shell Dealer 

20 years as a lease dealer 

James Van Diest - Tampa Shell Dealer 

Have to pay taxes in advance 

Chuck Widmaier 

MEETING ADJOURNED 
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Tues., November l, l983
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, .... ,

Whether legislation should be considered to prohibit 

producers, refiners or distributors of petroleum 

products from engaging in the direct retail sale of 

such products to the consuming public and to hear 

testimony from interested persons on this question. 

Tl!E FULL COMMERCE COMMITTEE WILL NOT MEET Tl!E 
WEEK OF OCTOBER 31 - NOVEMBER 4. 

I cartify ;hia noti..cs was recsiv,d in 
tM Offics of tM Sergeant a-t Arms at 
/ I : :; ..i- o 'cl.oci<, on Q:t. 13, 1983.
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9:05 AM TAPE 1 - SIDE A repraciucedbY 9:27 AM Ren. Danson questions
FLORIDA STATE ARCHIVES - . 

. DEPARTMENT OF STATE ��r. Griggs. 
Rep. Meffert, Chairman 'R. A GRAY BUILDING 
called the meeting torallahassee, FL 32399-0250 9: 30 AM Rep. Gardner questions 

Mr. Griqgs about his 
investment. 

order. Serles J'J Carton l2.L.£
Ari lir,,-- 1

� ..,Y1�r!t,\(_
9: 07 AM Rod Jones, Staff Counsel, t,J, 1 • ,_. 1 \ -

9:15 AM 

gives historical perspective ·'
on retail gasoline divorce-
ment issue. He explained 
that a task force was formed 
to conduct oublic hearings 
around the state to determine 
the need for legislation re-
quiring the "divorcement" of 
petroleum producers and refiners 
from the retail gasoline marketing 
industry. Public hearings were 
here in three (3) cities --
Pensacola, Miami, & Daytona 
Beach; which resulted in 
eight (8) hours of testimony 
from forty (40) peoole. 
He stated that dealers are 
sometimes forced to compete 
with those who sell the fuel. 

Rep. Meffert invites testimony 
from the audience. 

9:16 AM Mr. James Hinton, Jr., reore­
senting Jim Hinton Oil Co. &
Fla. Petro. Marketers Assoc., 
gives testimony -- he does 
not favor divorcement; he 
does support easier access to 
the courts. 

9:21 AM Mr. Jim Griggs, indeoendent 
Texaco dealer, Ft. Walton Beach, 
gives testimony. He says he 
is the last independent dealer 
left in Ft. Walton Beach area. 

9:24 AM Rep. Gallagher questions Mr. 
Griggs. 

9:25 AM Rep. M. E. Hawkins questions 
Mr. Griggs. 

9:32 AM 

9:36 AM 

Mr. Griggs stated that 
he has an investment of 
$40,000. 

Ren. Meffert inquired 
about Texaco's rebate 
policy. 

Mr. Grigqs stated that 
Texaco does not have a 
fixed rebate -- it is 
a variable rebate oer 
month for the prior year 
-- Nov. '83 comoared with 
Nov. '82 figures. 

Mr. Albert L. Derden, 
reoresenting Texaco USA, 
Orlando, gives testimony. 
He stated that 37% of 
gasoline sales are made 
on credit cards, which 
carries a 3% charge to 
customer. 

9:50 AM Rep. Meffert questions 
,t,,r. Derden re. orice 
surveys and rebates. 

9: 52 N� Reo. Gardner questions 
,t,,r. Deiden. 

Rep. Hargrett questions 
Mr. Derden. 

9:54 AM TAPE 1 - SIDE B 

Rep. Hargrett continues 
his questioning of Mr. 
Dern.en. 

9:56 AM Rep. Gallagher questions 
�r. Derden re Price 
changes. 
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Joint'Meeting of Ad Hoc Task Force on Retail Gasoline Divorcement and Banking 
& Commerce Subcommittee Meeting, November 1, 1983, 21 HOB, continued: 

9:56 AM Mr. Derden stated 
that the price could 
change twice in one 
week (½-cent to 1-cent 
change). 

10:05 AM Reu. Harqrett questions 
Mr. Durdin. 

10:06 AM Rep. Danson questions 
Mr. Durdin. 

Mr. Durdin stated that 
the rebate is applied 
uniformly. 

10:09 AM Rep. Hargrett questions 
Mr. Durdin. 

Mr. Durdin stated that 
there is not a standard 
markup. 

10:12 AM Rep. Meffert speaks to 
issue. 

10:13 AM Ms. Pat Moricca, Longwood, 
FL, spoke in support of 
total divorcement. She 
spoke re. Maryland divorce­
ment law statistics. 

10:15 AM Mr. John A. Nutter, repre­
senting AGRA, gives testi­
mony (Chevron, Central FL). 
He stated that the option 
gas tax is unfair -- it 
creates unfair competition. 
He stated that his present 
rent is $1,600 per month; 
projected to be $2,400 next 
year. 

10:19 AM Rep. Gallagher questions 
Mr. Nutter. 

Mr. Nutter testifies re. 
rebates 

10:30 AM Rep. Gardner questions 
Mr. Nutter. 

Rep. Hawkins questions 
Mr. Nutter. Rep. Hawkins 
summarizes his intent of 
proposed legislation --
that nobody could sell below 
the wholesale cost. 

10:36 AM Rep. Hargrett questions 
Mr. Nutter re. rebate 
policy. 

Rep. Gardner chairs the 
Subcommittee meeting for 
Rep. Meffert. 

Mr. Charles D. Fuqua, reore 
senting Amoco Oil Co., Tamp 
gives testimony. 

10:37 AM TAPE 2 - SIDE A 

Rep. Gardner questions Mr. 
Fuqua. 

Rep. Gallagher auestions 
Mr. Fuaua. 

Rep. Hargrett auestions 
Mr. Fuqua. 

Rep. Silver questions Mr. 
Fuaua re. affect on the 
consumer. 

10:44 AM Ms. Michelle Warren, re­
oresenting Florida Chawber 
of Commerce, spoke against 
gasoline divorcement. 

10:45 AM Mr. Bob M. Collins, reore­
senting Exxon, Boca Raton, 
gives testimony against 
gasoline divorcement. 

10:55 AM Rep. Silver questions Mr. 
Collins re. stations 
Mr. Collins gave the 
following figures: 

252 stations leased; 
28 stations that are 

company salaried; & 
300 stations -- jobbers. 

10:56 AM Dr. Philip Sorensen, Pro­
fessor, Fla. State Univ., 
gives testimony against 
divorcement. He had a 
handout of tables/charts 
supporting his testimony. 

Rep. Gallagher questions 
Dr. Sorensen. 
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Joint Meeting of Ad Hoc Task Force on Retail Gasoline Divorcement and Banking 
& Commerce Subcommittee Meeting, November 1, 1983, 21 HOB, continued: 

10:56 AM Rep. Silver questions 
Dr. Sorensen. 

11:15 AM Mr. L. Carl Adams, repre­
senting Florida Petroleum 
Marketers Association, 
gives testimony. 

Rep. Silver questions 
Mr. Adams. 

11:24 AM TAPE 2 - SIDE B 

Rep. Meffert speaks re. 
the oublic hearings (3) 
held on this issue. He 
cautioned those interested 
to not rely on any Committee 
Bill from his Banking &
Commerce Subcommittee to 
resolve their problems -­
that they should seek out 
a Reoresentative to sponsor 
their oroposed legislation 
on this issue. 

11:27 AM Rep. Gallagher moves to RISE. 
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A bill to be entitled 

An act relating to petroleum products; 

repealing s. 526.151, F.S., eliminating the 

restriction upon the number of retail service 

stations operated by producers or refiners or 

subsidiaries tnereof; el1m1nat1ng the 

requirement of uniform treatment of stations 

supplied with respect to eqo1pment rental 

charges; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 526.151, Florida Statutes, 1s 

hereby repealed. 

section 2. This act shall take effect upon becoming a 

law. 

HOUSE SUMMARY 

Repeals the current restriction on producers or refiners 
of petroleum products or subs1diar1es of such producers 
or refiners from operating, with company personnel, in 
excess of 3 percent of the total number of all classes of 
retail service stations selling its petroleum products, 
under its own brand or secondary brand. Repeals the 
requirement that every producer or refiner of petroleum 
products supplying gasoline and special fuels to retail 
service station dealers must apply all equipment rental 
charge uniformly to all retail service station dealers 
which they supply. 
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This act shall be known and may be cited as the "!\1otor Fuel Marketing 

Practices Act." 

52 Legislative Findings and Intent. 

The Legislature finds that fair and healthy competition in the marketing of motor 

fuel provides maximum benefits to consumers in Florida, and that certain marketing 

practices which impair such competition are contrary to the public interest. Predatory 

practices and, under _certain conditions, discriminatory practices, are unfair trade 

practices and restraints which adversely affect motor fuel competition. It is the intent 

of the Legislature to encourage competition and promote the general welfare of Florida 

citizens by prohibiting such unfair practices. 

53 
_,,,,,,,
---

_ ... 

Def"mitions. 

The following terms shall have the meanings ascribed to them in this section 

unless otherwise stated and unless the context or /subject matter clearly indicates 

otherwise: 

(1) MOTOR FUEL. Means petroleum products which are used for the propulsion

of motor vehicles. 

(2) RETAIL OUTLET. Means a facility (land and improvements) where motor

fuel is offered for sale, at retail, to the motoring public. 

(3) SALE. Means any transfer, gift, sale, offer for sale, or advertisement for

sale in any manner or by any means whatsoever, including any transfer of motor fuel 

• from a person to itself or an affiliate at another level of distribution, but shall not

include product exchanges at the wholesale level of distribution.



('fi REFINER. Means any person engaged in the production or refining of motor

fuel, whether such production or refining occurs in this state or elsewhere, and includes 

an affiliate of such refiner with respect to such affiliate's sale of motor fuel. 

(S'; AFFILIATE. Means and includes any person whose stock is more than fifty 

percent owned by, or who (regardless of stock ownership) is controlled by, or who 

(regardless of stock ownership) is under common control with, any refiner. 

�) POSTED TERMINAL PRICE. Means a refiner's posted terminal price, by 

grade of motor fuel, to the wholesale class of trade within a general trade area. If a 

refiner does not have a posted terminal price in a general trade area, his posted terminal 

price shall be deemed to be no lower than the lowest posted terminal price of motor fuel 

of like grade and quality of any other refiner selling to the wholesale class of trade in the 

general trade area. 

('f'J REFINER COST. Means a refiner's posted terminal price plus state, federal 

• and local taxes and inspection fees applicable to motor fuel and freight charges to its

retail outlet, and direct labor costs and r�aso_nable rental value of the retail outlet

attributable to the �etail sale of motor fuel by the refiner. I! motor fuel is sold with

another item, at a combined price, refiner cost shall also include the cost of the other



item and direct labor costs and reasonable rental value of the retail outlet attributable 
. 

-

to the retail sale of the item by the refiner. 

Predatory Practices Unlawful; E:r:ceptions. 

(l) It shall be unlawful for any refiner engaged in commerce in this state to sell

any grade or quality of motor fuel at a retail outlet below refiner cost, where the effect +e.nds

■ to injure competition. An isolated, inadvertent incident shall not be a violation of this

Act. 

(2) A refiner's sale below refiner cost in good faith to meet an equally low retail

price of a competitor selling motor fuel of like grade which can he used in the same 

motor vehicle, or of the same or similar items in combination with motor fuel of like 

grade which can be used in the same motor vehicle, is not a violation of this Act. 

55 Discriminatory Practices Unlawful; E:r:cept:ions. 

(1) It shall be unlawful for any person engaged in commerce in this state to sell

for resale or knowingly receive for resale any grade of motor fuel at a price lower than 

the pr ice which the seller contemporaneously sells motor fuel of like grade and quality to 

another person on the same level of distribution, in the same class of trade, within the 
-tends 

same market area, where the effect ■ to injure competition. An isolated, inadvertent 

incident shall not be a viola.t1on of this Act. 

(2) A sale of motor fuel of like grade and quality at different prices to persons

at the same level of distribution is not a :iolation of this Act if the difference in price is 

due to a difference in the cost of sale or delivery resulting from differing methods or 

• quantities in which the grade of motor fuel is sold or delivered.

(3) A sale made in good faith to meet an equally low price of a competitor

selling motor fuel of like grade which can be used in the same motor vehicle is not a 

violation of this Act. 



Discriminatory Allocations Unlawful. 

It shall be unlawful for a supplier engaged in commerce in this state to limit or 

allocate the quantity of motor fuel available to a reseller purchasing under contract from 

such supplier because such reseller was prevented by such supplier from purchasing the 

minimum quantities such reseller was obligated to purchase from such supplier in the 

immediately preceding year, unless the limitations or allocations are applied in a 

reasonable and non-discriminatory manner among all resellers supplied by such supplier 

under contract in a general trade area and the supplier's own retail outlets. 

It shall also be unlawful for a supplier to limit or allocate for more than five (5) 

days the quantity of motor fuel available to a reseller purchasing under contract from 

such supplier, unless the limitations or allocations are applied to a reasonable and non­

discriminatory manner among all resellers supplied by such supplier under contract in a 

general trade area and the supplier's own retail outlets. 

S7 Unfair Practices Unlawful. 

(1) Except for refiner operated retail outlets, it shall be unlawful for a refiner

to attempt to impose, directly or indirectly, the retail price of motor fuel at a retail 

outlet supplied by such refiner. 

(2) It shall be unlawful for a supplier supplying motor fuel to a person for resale

and leasing a retail outlet to the person to impose any material modification in. the 

contractual arrangements during the term of the contract resulting in material 

modification of the leased retail outlet un1ess mad.L_in �oq faith and based upon 

• reasonable business practices.



58 Certain Rebates l;tg].a�-

It shall be unlawful !or any seller to offer or give, or any purchaser to

knowingly receive, a rebate or concession or any kind in COMection with the sale of

motor fuel for resale to a person when the seller does not provide, on proportionately

equal terms, the same rebate or concession to all persons purchasing, at the same level

o! d!strlbUtlon, in a market area, where the eC!ect ■ to injure competition. 

S9 Exempt Sales. 

The provisions of this Act shall not apply to the following retail sales by a 

refiner: (a) a bona fide clearance sale for the purpose of discontinuing trade in such 

motor fuel; (b) a final business liquidation sale; (c) a sale or the ret'fner's motor fuel by a 

fiduciary or other officer under the order or direction of any court; (d) sales made during 
,_ 

a grand opening/to introduce a new or remodeled business not to exceed three (3) days, 

which grand opening shall be held within sixty (60) days from the date the new or 

remodeled business begins operation. 

SlO Enforcement; Civil Penalties; Injunctive Relief. 

(1) Any person who knowin gly violates this Act shall be subject to a civil

penalty not to exceed One Thousand Dollars ($1,000) per violation. Each day that a 

violation of this Act occurs shall be considered a separate violation, but no civil penalty 

shall exceed Fifty Thousand Dollars ($50,000). Any such person shall also be liable for 

attorney's fees and shall be subject to injunctive relief. 

(2) The Department of Agriculture and Consumer Services shall investigate any

complaints regarding violations of this Act. The Departrn ent of Agriculture and 

Consumer Services may request but shall not require the production of records or 

subpoena records or testimony. After completion of an investigation, the Department of 



Agriculture and Consumer Services shall give the results of its investigation to the 

Department o! Legal Affairs. The Department of Legal Affairs may then subpoena 

relevant records or testimony if it determines that the Department of Agriculture and 

Consumer Services' investigation shows a violation has likely occurred. 

(3) The civil penalty imposed hereunder may be assessed and recovered in a civil

action brought by the Department o! Legal Affairs in any court of competent 

jurisdiction. If the Department of Legal Affairs prevails in a civil action, the court may 

award it reasonable attorneys' fees as it deems appropriate. All funds recovereo by the 

Department of Legal Affairs shall be paid to the Treasury of the State of Florida. 

511 Enforcement; Private Actions; Injunctive Relief. 

(I) Any person injureo as a result of an act or practice wlucti violates this Act

may bring a civil action for appropriate relief, including an action for a declaratory 

judgment, injuncti;e relief and for actual damages. 

(2) On the application for a temporary restraining order or a preliminary

injunction, the court, in its discretion having due regard for the public interest, may 

require or dispense with the requirement of a bond, with or without surety, as conditions 

and circumstances may require. If a bond is required, the amount shall not be greater 

than Fifty Thousand Dollars ($50,000). 

(3) Any actual damages found to have resulted from violations of this Act may

be trebleo by the court. 

(4) The court shall award a reasonable attorney's fee to the prevailing plaintiff

and may award a reasonable attorney's fee to the prevailing defendant. 

512 Limitations Period for Actions. 

Any action brought by the Department of Legal Affairs shall be brought within 

two (2) years after the allegeo violation occurreo or should reasonably have been 



discovered. Any action brought by any other person shall be brought within one (1) year

after the alleged violation occurred or should have reasonably been discovered, except 

that a private action brought under Section 5 for unlawful price discrimination shall be

brought within two (2) years from the date the alleged violation occurred or should 

reasonably have been discovered. 

513 Severability.-

If any provision of this act or the application 

thereof to any person or circumstance is held invalid, the 

invalidity shall not affect other provisions or applications 

of the act which can be given effect without the invalid 

provision or. application, and to this end the provisLms of this 

act are declared severable. 

§14 Repeal of Restrictions. 

Section 526.151, Florida Statutes is hereby repealed in its entirety. The provisions 

of §526.161, Florida Statutes shall not be enforced against any person, corporation, 

partnership, or other entity with respect to any alleged violations occurring during the 

time period that j526.151, Florida Statutes was in effect. Any enforcement action begun 

before the effective-date of this Act shall be dismissed. 



---

---

SECTION /5

(l) The Division of Consumer Services is hereby directed to
compile a report pursuant to s. 570.544 of all compliants received 
by the Department of Agriculture and Consumer Services pursuant to 
this Act. Such report shall contain at least the information reauired 

S,o>cr-0: � �- 11 �� � ... S-�I 
in s. 570.544(6)2.-4. and shall be presented to the W!isl1t11re no 

___ later than January 1 of each year.

(2) The Division of Consumer Services is further directed to
study the operation of this Act to determine whether it serves the� 

--- interest of consumers. Such study shall examine in detail the 

---

effect this Act has over gasoline prices in the State of Florida, both 
at the wholesale (i.e. refiners and jobbers) and retail levels ·of 
distribution; and, a comparison of the effect this Act has on prices 
in a vertical system of distribution versus a horizontal system of 
distribution. Such study shall contain recommendations for · · 0- •• 

S·rt: ,��111'.U..:� .. �Sb ,-c:_ 
legislation, and shall be presented to thevioe,:i.slata:ce no later than 
November 1987. 

st, E!!ective Date. 

This Act shall become effective upon becoming a law. 
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RELATING TO Petroleum products, retail divorcement 

OTHER COMMITTEES OF REFERENCE 

I. SUMMARY:

None 

This bill repeals section 526.151, F.S., more commonly
known as the retail divorcement statute. This statute prohibits 
a producer, refiner, or their subsidiary from operating with 
company personnel, in excess of 3 percent of the total number of 
the retail service stations selling its pertroleum products, 
under its own brand or secondary brand. Though this statute was 
passed in 1974, it has never been enforced. 

A. Current Law & Present Situation:

Section 526.151, F.S., has two substantive provisions, the 
first prohibits any producer or refiner or any subsidiary of any 
producer or refiner, from operating with company personnel, in 
excess of 3 percent of the total number of retail service 
stations selling its petroleum products. Because of this 
provision, this law has been referred to as the retail 
divorcement statute. The second substantive provision requires 
producers and refiners of petroleum products to apply all 
equipment rental charges uniformly to all retail service stations 
dealers which they supply. Violators of either of these 
provisions may be enjoined from such violations. 

This section of the statutes was passed by the Legislature 
in 1974, during the oil crisis. At the time, there was concern 
that service stations operated by persons independent of the 
major oil company were receiving an inadequate supply of gas, 
while those stations operated by major oil companies were 
receiving a ready supply of gas, Apparently, the solution to 
this problem as expressed in section 526.151, F.S., was to 
restrict the number of service stations that producers or 
refiners could own. 

Though this law was passed in 1974, it has never been 
enforced. This is because the constitutionality of the statute 
has been challenged since its passage. In 1975, in Exxon 
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Corporation v. Conner, (Cir. Ct. 2d Cir.) the statute was held 
unconstitutional and therefore was never enforced. 

In 1984, another suit was brought relating to the statute. 
This one sought a writ of mandamus in order to require the 
Commissioner of Agriculture, Doyle Conner, to enforce it. The 
District Court of Appeal for the First District of Florida upheld 
the statute as constitutional and ordered that it be enforced. 
As support for its decision, the court cited Exxon v. Governor of 
Maryland, 437 U.S. 117 (1978). In the Maryland Exxon case the 
United States Supreme Court upheld as constitutional a Maryland 
statute which was very similar to section 526.151, F.S. 

Though the First District Court of Appeal upheld the law 
as constitutional, it certified the case to the Florida Supreme 
Court. The Department of Agriculture declined to appeal the case 
however, so the District Court's opinion is controlling. 

The Department of Agriculture began promulgating rules 
necessary to enforce the statute in late 1984. Those rules, 
which would have been effective in July 1985, are currently being 
challenged by various parties. The hearing date for these 
challenges is currently set for July 1 and 2, 1985. 

B. Effect of Proposed Changes:

This bill repeals section 526.151, F.S. Accordingly,
producers and refiners of petroleum products will not be required 
to divest themselves of the operation of any of their retail 
service stations. 

II. ECONOMIC IMPACT:

A. Public:

The economic impact of this bill is difficult to 
determine, especially considering that to repeal the law amounts 
to maintaining the status quo. To date, there have been at least 
two studies conducted to determine the economic impact of the 
Florida retail divorcement statute. One study was commissioned 
by the American Petroleum Institute (which represents major oil 
refiners) and conducted by Dr. Philip E. Sorenson, Professor of 
Economics, Florida State University. This study concluded that 
enforcing section 526.151, F.S., will require the divorcement of 
455 service stations at a cost of $150 million. In addition, 
according to the report the retail prices for gasoline resulting 
from divorcment 1n Florida will increase between 1.75 cents and 2 
cents a gallon. 

A second study was commissioned by the Petroleum Marketers 
Association (which represents wholesalers and retailers) to 
respond to the Sorenson study. This study was conducted by Dr. 
Roger D, Blair, Professor of Economics, University of Florida. 



•.: Pqg-e 3 
Bill :#690 

'bate: April 1985 

Dr. Blair's preliminary evaluation concluded that the conclusions 
reached in Dr. Sorenson's study were without foundation. 
According to Dr. Blair, "Neither his use of economic theory nor 
his interpretation of the empirical evidence makes a case against 
retail divorcement." 

B. Government:

This bill may result in an insignificant savings in the 
government sector. Such savings shouldresult from the fact that 
the bill alleviates the need for the Department of Agriculture 
and Consumer Services to continue with the rule promulgation 
process it is currently undertaking pursuant to enforcing s. 
526.151, F.S. In addition, this bill will alleviate the need for 
the Department to defend challenges to the rules which are 
currently pending. 

I I I. 

IV. 

v. 

VI. 

COMMENTS: 

AMENDMENTS: 
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A bill to be entitled 

An act relating to sale of motor fuel; creating 

the Motor Fuel Marketing Practices Act; 

providing definitions; prohibiting predatory 

practices which injure competition; prohibiting 

sale of motor fuel at discriminatory prices 

which injure competition; prohibiting 

discriminatory a��cat1ons; prohibiting certain

unfair practi��� connection with retail 
/�$ 

outlets; pr��ting certain rebates which 
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providi��,t'br civil penalties and injunctive 

� ... � 
relie��pecifying duties of the Department of
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Agric.:lii.ture and Consumer Services and the 

Department of Legal Affairs; providing for 

private actions; providing for damages and 

injunctive relief; providing for attorney's 

fees; providing 11m1tations on actions; 

repealing s. 526.151, F.S., which provides 

restrictions on operation of retail service 

stations by producers and refiners and requires 

producers and refiners to apply equipment 

rental charges uniformly ta retail service 

station dealers; specifying effect on actions 

begun under said section before the effective 

date of the act; requiring certain reports and 

studies; providing an effective date. 
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Section 1, Short title.--This act may be cited as the 

2 "Motor Fuel Marketing Practices Act." 

3 Section 2. Legislative findings and intent.--The 

4 Legislature finds that fair and healthy competition 1n the 

5 marketing of motor fuel provides maximum benefits to consumers 

6 in Florida, and that certain marketing practices which impair 

7 such competition are contrary to the public interest. 

8 Predatory practices and, under certain conditions, 

9 discriminatory practices, are unfair trade practices and 

10 restraints which adversely affect motor fuel competition. It 

11 is the intent of the Legislature to encourage competition and 

1,20 

1.21 

1.22 

1.23 

1.24 

1,25 

1,26 

1,27 

1.28 

12 promote the general welfare of Florida citizens by prohibiting 1.29 

13 such unfair practices. 

14 Section 3. Definitions,--As used in this act: 1.30 

15 (1) "Motor fuel" means any petroleum product which is 1.31 

16 used for the propulsion of motor vehicles. 1.32 

17 (2) "Retail outlet" means a facility, including land 1.33 

18 and improvements, where motor fuel is offered for sale, at 1.34 

19 retail, to the motoring public. 

20 (3) nsale" means any transfer, gift, sale, offer for 1,35 

21 sale, or advertisement for sale in any manner or by any means 1.38 

22 whatsoever, including any transfer of motor fuel from a person 

23 to itself or an affiliate at another level of distribution, l,39 

24 but does not include product exchanges at the wholesale level 1.40 

25 of distribution, 

26 (4) nRefiner" means any person engaged in the 1.41 

27 production or refining of motor fuel, whether such production 1.42 

28 or refining occurs in this state or elsewhere, and includes aa 

29 affiliate of such refiner with respect to such aff1l1ate's 1.43 

30 sale of motor fuel. 

31 

2 

CODING: Words st��eke� are deletions; words underlined are additions. 
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(5) "Affiliate" means any person whose stock is more

2 than 50 percent owned by, or who, regardless of stock 

3 ownership, is controlled by, or who, regardless of stock 

1.44 

1.45 

4 ownership, is under common control with, any refiner. 1.46 

5 (6) "Posted terminal price" means a refiner's posted 1.47 

6 terminal price, by grade of motor fuel, to the wholesale class 1.48 

7 of trade within a general trade area. If a refiner does not 

8 have a posted terminal price in a general trade area, his 

9 posted terminal price shall be deemed to be no lower than the 

10 lowest posted terminal price of motor fuel of like grade and 

11 quality of any other refiner selling to the wholesale class of 

12 trade in the general trade area. 

13 (7) "Refiner cost" means a refiner's posted terminal

14 price plus state, federal and local taxes and inspection fees 

15 applicable to motor fuel, and freight charges to its retail 

16 outlet, and direct labor casts and reasonable rental value of 

17 the retail outlet attributable to the retail sale of motor 

18 fuel by the refiner. If motor fuel is sold with another item, 

19 at a combined price, refiner cost shall also include the cost 

20 of the other item and direct labor costs and reasonable rental 

21 value of the retail outlet attributable to the retail sale of 

22 the item by the refiner. 

l. 49

l. 50

1.51 

l. 52

1.53 

1.54 

1.55 

1.56 

1. 57

1. 58

1.59 

23 (8) "Competition" means the vying for motor fuel sales l.60

24 between any two sellers in the same market area and at the 1.61 

25 same level of distribution. 

26 Section 4. Predatory practices unlawful; exceptions.-- 1.61 

27 (1) It is unlawful for any refiner engaged in commerce l.63

28 in this state to sell any grade or quality of motor fuel at a 1.64 

29 retail outlet below refiner cost, where the effect is to 

30 injure compet1t1on. An isolated, inadvertent incident shall 

31 not be a violation of this section. 

3 

1. 67
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(2) A refiner's sale below refiner cost in good faith

2 to meet an equally low retail price of a competitor selling 

3 motor fuel of like grade which can be used in the same motor 

4 vehicle, or of the same or similar items in comb1nat1on with 

g motor fuel of like grade which can be used 1n the same motor 

6 vehicle, is not a violation of this section. 

7 Section s. Discriminatory practices unlawful; 

8 exceptions.--

9 (1) It is unlawful for any person engaged in commerce

10 in this state: 

11 (a) To sell for resale any grade of motor fuel at a

12 price lower than the price at which the seller 

13 contemporaneously sells motor fuel of like grade and quality 

14 to another person on the same level of distribution, in the 

1.68 

1.69 

1,70 

1.72 

1.73 

1.74 

1.75 

1.76 

1,77 

15 same class of trade, and within the same market area as the 1.78 

16 purchaser; or 

17 (b) To knowingly receive for resale any grade of motor 1.79

18 fuel at a price lower than the price at which the seller from 

19 which the motor fuel is purchased or received 

20 contemporaneously sells motor fuel of like grade and quality 

21 to another person on the same level of distribution, in the 

22 same class of trade, within the same market area as the 

23 purchaser; 

24 

25 where the effect is to injure competition. An isolated 

26 inadvertent incident shall not be a violation of this act. 

27 (2) A sale of motor fuel of like grade and quality at

28 different prices to persons at the same level of distribution 

29 1s not a violation of this section if the difference in price 

30 1s due to a difference 1n the cost of sale or delivery 

31 

4 

1.80 

1.81 

1,82 

1.83 

1.84 

2.1 

2,2 
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1 resulting from differing methods or quantities in which the 

2 grade of motor fuel is sold or delivered. 

3 (3) A sale made in good faith to meet an equally low

4 price of a competitor selling motor fuel of like grade which 

5 can be used 1n the same motor vehicle is not a violation of 

6 this section. 

7 Section 6. Discriminatory allocations unlawful.--

8 (1) It is unlawful for a supplier engaged in commerce

9 in this state to limit or allocate the quantity of motor fuel 

10 available to a reseller purchasing under contract from such 

11 supplier because such reseller was prevented by such supplier 

12 from purchasing the minimum quantities such reseller was 

13 obligated to purchase from such supplier in the immediately 

14 preceding year, unless the limitations or allocations are 

15 applied 1n a reasonable and nondiscriminatory manner among all 

16 resellers supplied by such supplier under contract in a 

17 general trade area and the supplier's own retail outlets. 

18 {2) It is also unlawful for a supplier to limit or 

19 allocate for more than 5 days the quantity of motor fuel 

20 available to a reseller purchasing under contract from such 

21 supplier, unless the l1rn1tat1ons or allocations are applied 1n 

22 a reasonable and nondiscriminatory manner among all resellers 

23 supplied by such supplier under contract in a general trade 

24 area and the supplier's own retail outlets. 

25 Section 7. Unfair practices unlawful.--

26 (1) It shall be unlawful for a refiner or other

27 supplier to fix or maintain the retail price of motor fuel at 

28 a retail outlet supplied by that refiner or supplier. Nothing 

29 herein shall be construed to prevent a refiner or supplier 

30 from counseling concerning retail prices, provided no threat 

31 or coerc1on is used in the counseling. This subsection shall 

5 

2.3 

2.4 

2.5 

2.6 

2.6 

2.7 

2.8 

2.9 

2.10 

2.11 

2.12 

2 .13 

2.14 
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2.16 
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l not apply to retail outlets operated by the refiner or 2.24 

2 supplier. 

3 (2) It is unlawful for a supplier supplying motor fuel 2.25

4 to a person for resale and leasing a retail outlet to the 2.26 

5 person to impose any material modification in the contractual 

6 arrangements during the term of the contract, including a 2.27 

7 material modification of the leased retail outlet, unless such 2.28 

8 modificat1on is made in good faith and based upon reasonable 

9 business practices. 

10 Section 8. Certain rebates unlawful.--It 1s unlawful 

11 for any seller to offer or give, or any purchaser to knowingly 

12 receive, a rebate or concession of any kind in connection with 

13 the sale of motor fuel for resale to a person when the seller 

14 does not provide, on proportionately equal terms, the same 

15 rebate or concession to all persons purchasing for resale in a 

16 market area, where the effect is to inJure competition. 

17 However, any rebate or concession received by a wholesaler 

18 shall be offered or given to any retail outlet supplied by 

19 such wholesaler, provided that a rebate or concession made 1n 

20 good faith to meet the same or a comparable rebate or 

21 concession of a competitor shall not be a violation of this 

22 act. 

23 Section 9. Exempt sales.--The provisions of this act 

24 shall not apply to the following retail sales by a refiner: 

25 (1) A bona fide clearance sale for the purpose of

26 discontinuing trade in such motor fuel. 

27 

28 

(2) A final business liquidation sale.

(3) A sale of the refiner's motor fuel by a fiduciary

29 or other officer under the order or direction of any court. 

30 (4) Sales made during a grand opening to introduce a

31 new or remodeled business not to exceed 3 days, which grand 

6 

2.29 

2.30 

2.31 

2.33 

2.34 

2.35 
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2.37 
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1 opening shall be held within 60 days from the date the new or 

2 remodeled business begins operations. 

3 Section 10. Enforcement; civil penalties; 1nJunctive 

4 relief.--

5 (1) Any person who knowingly violates this act shall

6 be subject to a civil penalty not to exceed $1,000 per 

7 violation. Each day that a violation of this act occurs shall 

8 be considered a separate violation, but no civil penalty shall 

9 exceed $50,000. Any such person shall also be liable for 

10 attorney's fees and shall be subject to injunctive relief. 

11 (2) The Department of Agriculture and Consumer

12 Services shall investigate any complaints regarding violations 

13 of this act. The Department of Agriculture and Consumer 

14 Services may request, but shall not require the production of, 

15 or subpoena, records or testimony. After completion of an 

16 investigation, the Department of Agriculture and Consumer 

17 Services shall give the results of its investigation to the 

18 Department of Legal Affairs. The Department of Legal Affairs 

19 may then subpoena relevant records or testimony if it 

20 determines that the Department of Agriculture and Consumer 

21 Services' investigation shows a violation has likely occurred. 

22 (3) The c1v1l penalty imposed under this section may

23 be assessed and recovered in a civil action brought by the 

24 Department of Legal Affairs in any court of competent 

25 jurisdiction. If the Department of Legal Affairs prevails in 

26 a civil action, the court may award 1t reasonable attorneys' 

27 fees as it deems appropriate. All funds recovered by the 

28 Department of Legal Affairs shall be paid to the State 

29 Treasury. 

30 Section 11. Enforcement; private actions; injunctive 

31 relief.--

7 
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1 (1) Any person injured as a result of an act or

2 practice which violates this act may bring a civil action for 

3 appropriate relief, including an action for a declaratory 

4 judgment� 1nJunct1ve relief, and for actual damages. 

5 (2) On the application for a temporary restraining

6 order or a preliminary injunction, the court, in its 

7 discretion having due regard for the public interest, may

8 require or dispense with the requirement of a bond, with or 

9 without surety, as conditions and circumstances may require. 

10 If a bond is required, the amount shall not be greater than 

11 $50,000. 

12 (3) Any actual damages found to have resulted from

13 violations of this act may be trebled by the court. 

14 (4) The court shall award a reasonable attorney's fee

15 to the prevailing plaintiff and may award a reasonable 

16 attorney•s fee to the prevailing defendant. 

2.74 

2.76 

2.77 

2.78 

2.79 

2.80 

2.81 

2.82 

2.83 

2.84 

3.l

17 Section 12. Limitations period for actions.--Any 3.2 

18 action brought by the Department of Legal Affairs shall be 3.3 

19 brought within 2 years after the alleged violation occurred or 

20 should reasonably have been discovered. Any action brought by 3.5 

21 any other person shall be brought within 1 year after the 

22 alleged violation occurred or should have reasonably been 3.6 

23 discovered, except that a private action brought under section 3.7 

24 5 for unlawful price discrimination shall be brought within 2 

25 years from the date the alleged violation occurred or should 3.8 

26 reasonably have been discovered. 

27 Section 13. Section 526,151, Florida Statutes, is 3.10 

28 hereby repealed. 

29 Section 14. The provisions of s. 526.151, Florida 

30 Statutes, shall not be enforced against any person, 

31 corporation, partnership, or other entity with respect to any 

8 

3.11 

3.13 
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l alleged violations occurring during the time period that s.

2 526.151, Florida Statutes, was in effect. Any enforcement 

3 action begun before the effective date of this act shall be

4 dismissed. 

3.14 

3.16 

5 Section 15. (1) The Division of Consumer Services is 3.17 

6 directed to compile a report pursuant to s. 570.544, Florida 3.18 

7 Statutes, of all complaints received by the Department of 

8 Agriculture and Consumer Services pursuant to this act. Such 3.20 

9 report shall contain at least the information required by s. 

10 570.544(6)(b)2.-4., Florida Statutes, and shall be presented 3,21 

11 to the Speaker of the House of Representatives and the 

12 President of the Senate no later than January 1 of each year, 3,23 

13 (2) The 01vis1on of Consumer Services is directed to 3.24 

14 study the operation of this act to determine whether it serves 3.25 

15 the best interest of consumers. The study shall examine in 3.26 

16 detail the effect this act has over gasoline prices in the 

17 state, both at the wholesale (i.e. refiners and jobbers) and 3.27 

18 retail levels of distribution; and shall include a comparison 3,29 

19 of the effect of this act on prices in a vertical system of 

20 distribution versus a horizontal system of distribution. The 3,31 

21 study shall contain recommendations for legislation, and shall 

22 be presented to the Speaker of the House of Representatives 3.32 

23 and the President of the Senate no later than November 1987. 

24 

25 law, 

26 

27 

28 

29 

30 

31 

Section 16. This act shall take effect upon becoming a 3.33 

9 
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A bill to be entitled 

An act relating to sale of motor fuel; creating 

the Motor Fuel Marketing Practices Act; 

providing definitions; prohibiting predatory 

practices which injure competition; prohibiting 

sale of motor fuel at discriminatory prices 

which inJure competition; prohibiting 

discriminatory allocations; prohibiting certain 

unfair practices in connect1on with retail 

outlets; prohibiting certain rebates which 

inJure competit1on; providing exemptions; 

providing for civil penalties and injunctive 

relief; specifying duties of the Department of 

Agriculture and Consumer Services and the 

Department of Legal Affairs; providing for 

private actions; providing for damages and 

injunctive relief; providing for attorney's 

fees; providing limitations on actions; 

repealing s. 526.151, F.S,, which provides 

restrictions on operation of retail service 

stations by producers and refiners and requires 

producers and refiners to apply equipment 

rental charges uniformly to retail service 

station dealers; specifying effect on actions 

begun under said section before the effective 

date of the act; requiring certain reports and 

studies; providing an effective date. 

29 Be It Enacted by the Legislature of the State of Florida: 

30 

31 
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l Section 1. Short title.--This act may be cited as the

2 "Motor Fuel Marketing Practices Act." 

3 Section 2. Legislative findings and intent.--The 

4 Legislature finds that fair and healthy competition in the 

5 marketing of motor fuel provides maximum benefits to consumers 

6 in Florida, and that certain marketing practices which impair 

7 such competition are contrary to the public interest. 

8 Predatory practices and, under certain conditions, 

9 discriminatory practices, are unfair trade practices and 

10 restraints which adversely affect motor fuel competit1on. It 

11 is the intent of the Legislature to encourage competition and 

12 promote the general welfare of Florida citizens by prohibiting 

13 such unfair practices. 

14 Section 3. Defin1tions.--As used in this act: 

15 (1) "Motor fuel" means any petroleum product which is

16 used for the propulsion of motor vehicles. 

17 (2) "Retail outlet" means a facility, including land 

1.20 

1. 21

1.22 

1.23 

1. 24

1.25 

1.26 

1.27 

1.28 

1.29 

1. 30

1.31 

1. 32

1. 33

18 and improvements, where motor fuel is offered for sale, at 1.34 

19 retail, to the motoring public. 

20 (3) "Sale" means any transfer, gift, sale, offer for 1.35 

21 sale, or advertisement for sale in any manner or by any means 1.38 

22 whatsoever, including any transfer of motor fuel from a person 

23 to itself or an affiliate at another level of distribution, 1.39 

24 but does not include product exchanges at the wholesale level 1.40 

25 of distribution. 

26 ( 4) "Refiner" means any person engaged in the 1. 41

27 production or refining of motor fuel, whether such production 1.42 

28 or refining occurs in this state or elsewhere, and includes an 

29 affiliate of such refiner with respect to such affiliate 1 s 1.43 

30 sale of motor fuel. 

31 

2 
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l (5) "Affiliate" means any person whose stock is more 

2 than 50 percent owned by, or who, regardless of stock 

3 ownership, is controlled by, or who, regardless of stock 

4 ownership, is under common control with, any refiner. 

5 (6) "Posted terminal price" means a refiner 1 s posted

6 terminal price, by grade of motor fuel, to the wholesale class 

7 of trade within a general trade area. If a refiner does not 

8 have a posted terminal price in a general trade area, his 

9 posted terminal price shall be deemed to be no lower than the 

10 lowest posted terminal price of motor fuel of like grade and 

11 quality of any other refiner selling to the wholesale class of 

12 trade in the general trade area. 

13 (7) "Refiner cost" means a refiner's posted terminal

14 price plus state, federal and local taxes and inspection fees 

15 applicable to motor fuel, and freight charges to its retail 

16 outlet, and direct labor costs and reasonable rental value of 

17 the retail outlet attributable to the retail sale of motor 

18 fuel by the refiner. If motor fuel is sold with another item, 

19 at a combined price, refiner cost shall also include the cost 

20 of the other item and direct labor costs and reasonable rental 

21 value of the retail outlet attributable to the retail sale of 

22 the item by the refiner, 

1.44 

1.45 

1.46 

1.47 

1.48 

1, 49 

1. 50

1.51 

1. 52

1. 53

1.54 

1. 55

1.56 

1. 57

1. 58

l. 59

23 (8) "Competition" means the vying for motor fuel sales 1.60

24 between any two sellers in the same market area and at the 

25 same level of distribution. 

l. 61

26 Section 4. Predatory practices unlawful; exceptions.-- 1.61 

27 (1) It is unlawful for any refiner engaged in commerce 1.63

28 in this state to sell any grade or quality of motor fuel at a 1.64 

29 retail outlet below refiner cost, where the effect is to 

30 inJure competition. An isolated, inadvertent incident shall 

31 not be a violation of this section. 

3 

1. 67

CODING: Words �tr,eke� are deletions; words underlined are additions. 



170-494E-5-5

1 (2) A refiner's sale below refiner cost in good faith

2 to meet an equally low retail price of a competitor selling 

3 motor fuel of like grade which can be used in the same motor 

4 vehicle, or of the same or similar items in combination w1th 

5 motor fuel of like grade which can be used in the same motor 

6 vehicle, is not a violation of this section. 

7 Section 5. Discriminatory practices unlawful; 

8 exceptions.--

9 (1) It is unlawful for any person engaged in commerce

10 in this state: 

11 (a) To sell for resale any grade of motor fuel at a

12 price lower than the price at which the seller 

1.68 

1.69 

1.70 

1.72 

1.73 

1.74 

1.75 

1.76 

13 contemporaneously sells motor fuel of like grade and quality 1.77 

14 to another person on the same level of distribution, in the 

15 same class of trade, and within the same market area as the 1.78 

16 purchaser; or 

17 (b) To knowingly receive for resale any grade of motor 1.79 

18 fuel at a price lower than the price at which the seller from 

19 which the motor fuel is purchased or received 

20 contemporaneously sells motor fuel of like grade and quality 

21 to another person on the same level of distribution, in the 

22 same class of trade, within the same market area as the 

23 purchaser; 

24 

25 where the effect is to injure competition. An isolated 

26 inadvertent incident shall not be a violation of this act. 

27 (2) A sale of motor fuel of like grade and quality al

28 different prices to persons at the same level of distribution 

29 is not a violation of this section if the difference in price 

30 is due to a difference in the cost of sale or delivery 

31 

4 
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l resulting from differing methods or quantities in which the

2 grade of motor fuel is sold or delivered. 

3 (3) A sale made in good faith to meet an equally low

4 price of a competitor selling motor fuel of like grade which 

5 can be used in the same motor vehicle is not a v1alat1on of 

6 this section. 

7 

8 

Section 6. Discriminatory allocations unlawful.--

(1) It 1s unlawful for a supplier engaged in commerce

9 in this state to limit or allocat� the quantity of motor fuel 

10 available to a reseller purchasing under contract from such 

11 supplier because such reseller was prevented by such supplier 

12 from purchasing the minimum quantities such reseller was 

13 obligated to purchase from such supplier in the immediately 

14 preceding year, unless the limitations or allocations are 

15 applied in a reasonable and nondiscriminatory manner among all 

16 resellers supplied by such supplier under contract in a 

17 general trade area and the supplier's own retail outlets. 

18 (2) It is also unlawful for a supplier to limit or

19 allocate for more than 5 days the quantity of motor fuel 

20 available to a reseller purchasing under contract from such 

2.3 

2.4 

2.5 

2.6 

2.6 

2.7 

2.8 

2.9 

2.10 

2.11 

2.12 

2.13 

2.14 

2.15 

21 supplier, unless the limitations or allocations are applied in 2.16 

22 a reasonable and nondiscriminatory manner among all resellers 2.17 

23 supplied by such supplier under contract in a general trade 

24 area and the supplier's own retail outlets. 

25 

26 

Section 7. Unfair practices unlawful.--

(l) It shall be unlawful for a refiner or other

27 supplier to fix or maintain the retail price of motor fuel at 

2.18 

2.19 

2.20 

28 a retail outlet supplied by that refiner or supplier. Nothing 2.22 

29 herein shall be construed to prevent a refiner or supplier 

30 from counseling concerning retail prices, provided no threat 

31 or coercion is used in the counseling. This subsection shall 

5 

2.23 

2.24 
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l not apply to retail outlets operated by the refiner or

2 supplier. 

3 (2) It is unlawful for a supplier supplying motor fuel

4 to a person for resale and leasing a retail outlet to the 

5 person to impose any material modification in the contractual 

6 arrangements during the term of the contract, including a 

7 material rnod1f1cat1on of the leased retail outlet, unless such 

a modification is made in good faith and based upon reasonable 

9 business practices. 

10 Section 8. Certain rebates unlawful.--It is'unlawful 

11 for any seller to offer or give, or any purchaser to knowingly 

12 receive, a rebate or concession of any kind in connection with 

13 the sale of motor fuel for resale to a person when the seller 

14 does not provide, on proportionately equal terms, the same 

15 rebate or concession to all persons purchasing for resale in a 

16 market area, where the effect is to injure competition. 

17 However, any rebate or concession received by a wholesaler 

18 shall be offered or given to any retail outlet supplied by 

19 such wholesaler. Provided that a rebate or concession made il 

20 good faith to meet the same or a comparable rebate or 

21 concession of a competitor shall not be a v1olation of this 

22 act. 

23 Section 9. Exempt sales.--The provisions of this act 

24 shall not apply to the following retail sales by a refiner: 

25 (1) A bona fide clearance sale for the purpose of

26 discontinuing trade in such motor fuel, 

27 

28 

(2) A final business liquidation sale.

(3) A sale of the refiner 1 s motor fuel by a fiduciary

29 or other officer under the order or direction of any court. 

30 (4) Sales made during a grand opening to introduce a

31 new or remodeled business not to exceed 3 days, which grand 
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1 opening shall be held within 60 days from the date the new or 

2 remodeled business begins operations. 

3 Section 10. Enforcement; civil penalties; injunctive 

4 relief.--

5 (1) Any person who knowingly violates this act shall

6 be subject to a c1v1l penalty not to exceed $1,000 per 

7 violation. Each day that a violation of this act occurs shall 

8 be considered a separate violation, but no civil penalty shall 

9 exceed $50,000. Any such person shall also be liable for 

10 attorney's fees and shall be subject to injunctive relief. 

11 (2) The Department of Agriculture and Consumer

12 Services shall investigate any complaints regarding violations 

13 of this act. The Department of Agriculture and Consumer 

14 Services may request, but shall not require the production of, 

15 or subpoena, records or testimony. After complet1on of an 

16 investigation, the Department of Agriculture and Consumer 

17 Services shall give the results of its investigation to the 

18 Department of Legal Affairs. The Department of Legal Affairs 

19 may then subpoena relevant records or testimony if it 

20 determines that the Department of Agriculture and Consumer 

21 Services' investigation shows a violation has likely occurred. 

22 (3) The c1v1l penalty imposed under this section may

23 be assessed and recovered in a civil action brought by the 

24 Department of Legal Affairs in any court of competent 

25 Jurisdiction. If the Department of Legal Affairs prevails 1n 

26 a civil action, the court may award it reasonable attorneys' 

27 fees as it deems appropriate. All funds recovered by the 

28 Department of Legal Affairs shall be paid to the State 

29 Treasury. 

30 Section 11. Enforcement; private actions; injunctive 

31 relief. --
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1 (1) Any person injured as a result of an act or

2 practice which violates this act may bring a civil action for 

3 appropriate relief, including an action for a declaratory 

4 judgment, injunctive relief, and for actual damages. 

5 (2) On the application for a temporary restraining

6 order or a preliminary inJunction, the court, in its 

7 discretion having due regard for the public interest, may 

8 require or dispense with the requirement of a bond, with or 

9 without surety, as conditions and circumstances may require. 

10 If a bond is required, the amount shall not be greater than 

11 $50,000. 

12 (3) Any actual damages found to have resulted from

2.75 

2.77 

2.78 

2.79 

2.80 

2.81 

2.82 

2.83 

13 violations of this act may be trebled by the court. 2.84 

14 (4) The court shall award a reasonable attorney's fee 3.1 

15 to the prevailing plaintiff and may award a reasonable 3.2 

16 attorney's fee to the prevailing defendant. 

17 Section 12. Limitations period for act1ons.--Any 3.3 

18 action brought by the Department of Legal Affairs shall be 3,4 

19 brought within 2 years after the alleged violation occurred or 

20 should reasonably have been discovered. Any action brought by 3.6 

21 any other person shall be brought within 1 year after the 

22 alleged violation occurred or should have reasonably been 3,7 

23 d1scovered, except that a private action brought under section 3.8 

24 5 for unlawful price discrimination shall be brought within 2 

25 years from the date the alleged violation occurred or should 

26 reasonably have been discovered. 

27 Section 13. Section 526.151, Florida Statutes, is 

28 hereby repealed. 

29 Section 14. The provisions of s. 526,151, Florida 

30 Statutes, shall not be enforced against any person, 

31 corporation, partnership, or other entity Yith respect to any 

8 

3. 9

3.11 

3.12 

3.14 
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l alleged violations occurring during the time period that s. 

2 526.151, Florida Statutes, was in effect. Any enforcement 

3 action begun before the effective date of this act shall be 

4 dismissed. 

5 Section 15. (1) The Division of Consumer Services is

6 directed to compile a report pursuant to s. 570.544, Florida 

7 Statutes, of all complaints received by the Department of 

8 Agriculture and Consumer Services pursuant to this act. Such 

9 report shall contain at least the information required bys. 

10 570.544(6)(b)2.-4., Florida Statutes, and shall be presented 

11 to the Speaker of the House of Representatives and the 

12 President of the Senate no later than January l of each year.

13 (2) The Division of Consumer Services is directed to

14 study the operation of this act to determine whether it serves 

15 the best interest of consumers. The study shall examine in 

16 detail the effect this act has over gasoline prices in the 

17 state, both at the wholesale (i.e. refiners and jobbers) and 

18 retail levels of distribution; and shall include a comparison 

19 of the effect of this act on prices in a vertical system of 

20 distribution versus a horizontal system of distributionw The 

21 study shall contain recommendations for legislation, and shall 

22 be presented to the Speaker of the House of Representatives 

23 and the President of the Senate no later than November 1987. 

3.15 

3.17 

3.18 

3.19 

3.21 

3.22 

3.24 

3.25 

3.26 

3.27 

3.28 

3.30 

3.32 

3.33 

24 Section 16. This act shall take effect upon becoming a 3.34 

25 law. 

26 

27 

28 

29 

30 

31 
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OTHER COMMITTEES OF REFERENCE None 

I. SUMMARY:

Like House Bill 690, this bill repeals s. 526.151, F.S.;
the retail divorcement statute. However, unlike HB 690 this bill 
attempts to regulate the pricing of motor fuel by creation of the 
Motor Fuel Marketing Practices Act. The Act prohibits refiners 
from selling fuel at a retail outlet below cost; prohibits all 
persons from selling or buying fuel at discriminatory prices; 
and, prohibits suppliers from discriminatorily allocating fuel 
among resellers. Civil sanctions are provided for violations. 

A. Current Law & Present Situation:

This bill attempts to encourage a competitive environment 
in the oil industry by prohibiting certain pricing practices. 
There are currently no laws at the state level specifically 
addressing such pricing practices. Chapter 542, the Florida 
Antitrust Act of 1980, prohibits restraints of trade and creation 
of monopolies. To the extent that any person or company violates 
the substantive provisions of the Act, such violator is subject 
to specified civil penalties. Section 526.151, F.S., prohibits 
refiners from operating more than 3% of their retail service 
stations. While no specific reference is made in the statute to 
pricing practices, it was apparently passed in reaction to the 
control exercised by such refiners during the oil embargo of the 
1970's. This section of the statute {which is repealed by both 
HB 690 and CS/HB 690) was recently held constitutional by the 
District Court of Appeal for the First District of Florida on the 
basis of a United States Supreme Court decision. 

Though there are no state laws specifically addressing 
price fixing, there are a number of federal laws which may be 
applicable. The Sherman Act prohibits: horizontal price fixing 
between competing suppliers; suppliers from setting a dealer's or 
distributor's resale prices; and, a supplier from using illegal 
methods to gain a monopoly in a geographic market. Section 2 of 
the Clayton Act, known as the Robinson-Patman Act, prohibits a 
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supplier from unfairly giving one dealer or distributor a price 
advantage over that dealer's or distributor's competitor. The 
Federal Trade Commission Act protects against "unfair methods of 
competition" and "unfair o::- deceptive trade practices." 

The Petroleum Marketing Practices Act, though unrelated to 
particular pricing practices, governs to some extent the 
franchise relationship between suppliers, jobbers, and retail 
outlets. The Act sets out reasons for which a supplier can 
terminate or fail to renew its agreements with dealers or 
jobbers. 

While all or some of these federal acts may provide 
recourse to persons harmed by anti-competitive pricing practices 
or franchising practices in the oil industry, apparently such 
recourse may prove to be very costly and lengthy. In addition, 
the standards of proof required by these acts may be difficult to 
meet. 

B. Effect of ?roposed Changes:

This bill creates the Motor Fuel Marketing Practices Act. 
The Act is composed of sixteen sections which provide as follows: 

Section 1 provides the name of the act. 

Section 2 express�s the Legislative findings and intent of 
the Act. 

Section 3 provides definitions for the terms "motor fuel", 
"retail outlet", "sale", "refiner", "affiliate", "poste·'1 terminal 
price", "refiner cost", and "competition". 

Section 4 prohibits refiners from selling motor fuel at a 
retail outlet below refiner cost, where the effect is to injure 
competition. ("Refiner cost" as defined in section 3(7) includes 
labor and rent value of the retail outlet attributable to the 
retail sale of fuel by the refirer.) Exempt from this 
prohibition are isolated and inadvertent sales, and sales made in 
good faith to meet an equally low price of a competitor. 

Section 5 prohibits selling motor fuel to different 
persons on the same level of distribution at different prices, 
and buying motor fuel when the seller sells such fuel in 
violation of this section, where the effect is to injure 
competition. Exempted from this prohibition are: isolated and 
inadvertent sales, sales made in good faith to meet an equally 
low price of a competitor, and sales made at different prices if 
the price differential is due to a difference in the cost of sale 
or delivery of the fuel. 

Section 6 of the bill prohibits suppliers of fuel from 
limiting or allocating fuel available to resellers because such 
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reseller was prevented by the supplier from purchasing the 
minimum quantities of fuel required by contract, unless such 
allocation or limitations are done in a reasonable and 
nondiscriminatory method. This section further prohibits a 
supplier from limiting or allocating the quantity of fuel 
available to resellers under contract :or more than 5 days, 
unless the limitations are applied in a reasonable and 
nondiscriminatory manner among all resellers. 

Section 7 prohibits a refiner or supplier from fixing the 
retail price of motor fuel at a retail outlet supplied by such 
refiner or supplier. Explicitly excluded from this prohibition 
is any counseling concerning retail prices by a refiner or 
supplier, provided that no threat or coercion is used in the 
counseling. Price fixing at retail outlets operated by the 
refiner or supplier is also explicitly excluded. Subsection (2) 
of this section prohibits a supplier from imposing any material 
modification in the contractual arrangements during the term of 
the contract, unless such modification is made in good faith and 
based upon reasonable business practice. 

Section 8 of the bill prohibits sellers from offering 
rebates if the effect of such rebates is to injure comp�tition, 
unless a rebate on proportionately equal terms is offered to all 
persons purchasing for resale in a market area. Any rebate 
received by a wholesaler must be offered o� given to any retail 
outlet supplied by the wholesaler. Exempted from.this section is 
any rebate made in good faith to meet the same or a comparable 
rebate of a competitor. 

Section 9 of the bill exempts from coverage of the Act the 
following retail sales by a refiner: (1) clearance sales; (2) 
final business liquidation sales; (3) sales madeapursuant to 
court order; and, (4) grand opening sales to introduce a new or 
remodeled business not to exceed three days. 

Section 10 provides for a civil penalty for violations of 
the Act of $1000 per day, per violation, not to exceed $50,000. 
Under this section violators are also liable for attorney's fees 
and subject to injunctive relief. Subsection 2 of this section 
authorizes the Department of Agriculture and Consumer Services to 
investigate any complaints regarding violations of the Act. 
Results of such investigation are to be turned over to the 
Department of Legal Affairs. The Department of Legal Affairs may 
further investigate such complaint, and if warranted, bring a 
civil suit against the violator. 

Section 11 provides relief for any person injured as a 
result of a violation of the Act. Such relief includes an action 
for declaratory judgment, injunction, and actual damages. On the 
application for a temporary restraining order or a preliminary 
injunction, the court in its discretion may require a bond not to 
exceed $50,000. In addition, in an action for damages, the court 
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may treble any actual damages. The court shall award a 
reasonable attorney's fee to the prevailing plaintiff and may 
award a reasonable attorney's fee to the prevailing defendant. 

Section 12 provides the statute of limitations for actions 
brought under this Act. For the Department of Legal Affairs any 
action must be brought within two years after the alleged 
violation occurred or should have reasonably been discovered. 
For private actions this period is one year, except for a private 
action brought under Section 5 of the Act for unlawful price 
discrimination which has a two year statute of limitation. 

Section 13 repeals section 526.151, F.S., the recail 
divorcement statute. 

Section 14 provides that the provisions of section 
526.151, F.S., shall not be enforced against any person for a 
violation which occurred while the statute was in effect. Any 
enforcement actions brought before the effective date of this Act 
shall be dismissed. 

Section 15 of the bill requires the Division of Consumer 
Services to annually report to the Legislature any complaints 
filed under this Act, and to study the operation of the Act to 
determine whether it serves the best interest of consumers. Such 
study is to be presented to the Speaker of the House and 
President of the Senate no later than November 1987. 

Section 16 provides that this Act shall take effect upon 
becoming a law. 

II. ECONOMIC IMPACT:

A. Public:

The economic impact of this bill in the public sector is 
indeterminable, though such impact may be felt by four different 
groups: refiners, jobbers (suppliers), retail service stations, 
and consumers. Refiners will be affected by provisions of this 
bill prohibiting them from selling fuel below cost at a retail 
outlet, by the provisions prohibiting discriminating in price 
among contemporaneous buyers, and by the provisions relating to 
rebates which require persons who offer rebates to offer such 
rebates to all persons purchasing in a market area. How these 
various provisions will affect the price of fuel is dependent 
upon the refiners themselves. Since the bill defines a refiner's 
cost as its posted terminal price plus labor and rent 
attributable to operation of a retail outlet, refiners will have 
a great deal of flexibility in determining their "cost" and 
therefore their floor price of fuel. 
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Refiners could also be affected by the provisions of the 
bill prohibiting sellers of fuel from selling to different 
contemporaneous resellers at different prices. To the extent 
that such sellers are currently selling to different purchasers 
at different prices, this bill will require that they e�ualize 
such prices which should mean that under this bill some 
purchasers may have to pay higher prices while others may receive 
a price break. Again, how this translates into the price of fuel 
is indeterminable at the present time because it depends on how 
disparate each individual refiner currently treats their 
purchasers of fuel and how they will change their pricing 
practices as a result of this bill. The impact of the rebate 
provisions is similarly indeterminable at the present time since 
no one knows how refiners will react to these provisions. It 
could have the effect of doing away with rebates altogether since 
refiners may be reluctant to give rebates to jobbers who may 
already be receiving price breaks (relative to retail outlets) in 
their price of fuel. On the other hand, they may continue to 
give rebates while increasing the price of fuel to jobbers. 

Since refiners under the provisions of this Act have some 
degree of flexibility and a great deal of discretion with respect 
to their pricing practices, at this time it is impossible to 
determine how refiners will react to these provisions, and 
accordingly how the price of fuel will be impacted. 

Refiners should be positively affected by the provision of 
this bill which repeals s. 526.151, F.S., the retail divorcement 
statute, which would have prohibited refiners from operating more 
than 3% of their retail service outlets. 

Suppliers, like refiners, will be affected by the 
provisions of this bill relating to price discrimination and 
rebates. Like refiners also, the economic impact of this bill on 
suppliers is somewhat within their own discretion. The rebate 
provision may significantly affect suppliers to the extent that 
it requires such suppliers to pass on any rebate received to the 
retail outlets supplied by the supplier. The economic impact of 
this is difficult to determine since it will depend on how 
refiners react to the rebate provisions. As with refiners, the 
economic impact of this bill on suppliers is impossible to 
determine at this time. 

Retail outlets will be affected by this bill. Those 
retail outlets operated by refiners will be prohibited from 
selling fuel below cost. The impact of this provision will 
depend in part on the extent to which refiner retail outlets 
currently sell fuel below cost. Other retailers will be affected 
by the provisions which prohibit them from buying fuel from 
suppliers at a price different from that which the supplier 
offers to other contemporaneous purchasers at the retail level in 
a market area. To the extent that refiners offer rebates to 
suppliers, retail outlets supplied by such suppliers will be 
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positively affected by the provision in the rebate section of the 
bill which require the supplier to pass the rebate on to the 
retail outlets they supply. Again, as with refiners and jobbers, 
how the economic impact of these provisions will translate into 
the price of fuel is impossible to determine at the present time. 

Finally, consumers may be affected by the provisions of 
this Act. Such affect however is dependent upon how refiners, 
suppliers, and retail outlets react to its provisions. Since it 
is impossible to determine how such persons will react, 1t is 
impossible to determine how consumers will be affected. It 
should be noted, however, that according to the Legislative 
intent of this bill, the Act is intended to enhance competition 
in the marketing of motor fuel in order to maximize benefits to 
consumers. The Division of Consumer Services is required by this 
bill to conduct a study, to be completed no later than November· 
1987, to determine whether this Act serves the best interest of 
consumers. Presumably if it is found that the Act does net serve 
the best interest of consumers, it will be amended by the 
Legislature in order to ensure that such interest is served. 

B. Government:

As with the economic impact in the public sector, the 
economic impact in the government sector is indeterminable at the 
present time. The Department of Agriculture and Consumer 

·services will be impacted by two sections of this bill. Section 
10 requires this Department to investigate (without subpoena 
powers) any complaints filed under the Act. The economic impact 
of this provisions is currently indeterminable since the number 
of complaints that will be filed and investigated is unknown. 
This Department will also be impacted by Section 15 of the bill 
which requires it cO annually report to the Legislature any 
complaints filed, and to conduct a study by November 1987 to 
determine whether the Act serves the best interest of consumers. 
The cost of such reporting and study is indeterminable. 

The Department of Legal Affairs will be affected by the 
provision of this bill which authorizes it to investigate 
complaints turned over to 1t by the Department of Agriculture and 
Consumer Services and to bring civil suit against violators of 
the Act. The Department of Legal Affairs will be able to recover 
attorney's fees in any suit filed under this Act in which it 
prevails. As with the Department of Agriculture and Consumer 
Services, the economic impact on the Department of Legal Affairs 
is dependent on the number of complaints turned over and the 
number of civil suits filed. Accordingly, such impact is 
indeterminable at this time. 
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III. COMMENTS:

Statement of Substantial Changes Made In Committee Substitute: 

This bill, like House Bill 690, repeals s. 526.151 (The 
Retail Divorcement Statute). Unlike House Bill 90 this bill 
creates the Motor Fuel Marketing Practices Act which prohibits 
four different sales practices when the effect of such practice 
is to injure competition. These four acts are as follows: 

(1) Refiners selling motor fuel at a retail outlet below cost
(Section 4);

(2) any person selling or any person receiving for resale any
motor fuel at a price lower than the seller offers to persons
purchasing contemporaneously, unless such price differential is
due to a difference in the cost o: sale or delivery (Section 5);

(3) discriminatory allocations of fuel by suppliers for more
than five days (Section 6); and,

(4) sellers offering rebates to persons purchasing for resale
unless the same rebate is offered to all persons purchasing for
resale in a market area. However, any rebate or concession
received by a wholesaler must be passed on to any retail outlet
supplied by the wholesalers (Section 8).

Exempted from the above prohibitions are refiner sales 
below cost, discriminatory pricing, and differentials in rebates, 
if such acts are done in order to meet a competitor's price. 
Exempted from the coverage of (1) and (2) above are any isolated 
or inadvertent acts. 

In addition to the above, section 7 of the bill prohibits 
refiners or suppliers from fixing the retail price of fuel at a 
retail outlet not operated by the refiner. It further prohibits 
suppliers from imposing any material modification in the 
contractual arrangements with a retail outlet during the term of 
the contract, unless such modification is made in good faith and 
based opon reasonable business practice. 

Violators of the Act may be enjoined by the Department of 
Legal Affairs and/or fined up to $50,000 by the Department. 
Individuals injured by a violation of the Act may bring a civil 
action for appropriate relief including an action for a 
delcaratory judgment, injunctive relief, actual damages, and 
treble damages. 

Section 15 of the bill reauires the Division of Consumer 
Services to annually report to the Legislature any complaints 
filed under this Act, and to study the operation of the Act to 
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President of the Senate no later than November 1987. 

IV. AMENDMENTS:

v. 

VI. STAFF DIRECTOR
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In 1974, the Legislature enacted ch. 74-387, Laws of Florida,
the "Retail Divorcement Law," in the closing hours of the
session. Section 526.151, Florida Statutes, provides that no
producer, refiner, or a subsidiary of any producer or refiner,
may operate, with company personnel, more than 3 percent of the
total number of retail service stations selling its own brand
or secondary brand of petroleum products. This section further
requires that producers or refiners of petroleum products which
supply gasoline and special fuels to retail service stat1on
dealers must apply all equipment rental charges uniformly to
those dealers which they supply. Any service station which is
operated by a producer or refiner who obtains more than 90
percent of its unrefined petroleum products to be refined from
another producer or refiner 1s exempt from this section.

In 1975, Judge Ben W1ll1s of the Second Judicial C1rcu1t in
Leon County ruled that s. 526.151, F.S., was unconstitutional.
In his ruling he stated that this law was an unlawful exerc1se
of the state's police power, denied producers and refiners
equal protection of the laws, and was unconstitutionally vague.
This dec1s1on was never appealed. As a result, the statute has
never been enforced.

In July of 1984, the First District Court of Appeal for Florida
reversed the 1975 decision and certified several questions to
the Florida Supreme Court. As a result of this recent ruling,
the Department of Agriculture and Consumer Affairs has
proceeded to promulgate rules in order to implement s. 526.151,
F.S. Subsequent to the hearing on the proposed rules, the
Department's authority to promulgate such rules was challenged.
The rule issue has been turned over to the D1v1s1on of
Admin1strat1ve Hearings.

Section 526.151, F.S., is now scheduled to take effect on July
1, 1985.

B. Effect of Proposed Changes:

This bill would repeal s. 526.151, F,S., Florida's Retail
Divorcement Law.
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II, ECONOMIC IMPACT AND FISCAL NOTE: 

A, Public: 

There is considerable disagreement as to the economic impact 
that would occur if the Retail Divorcement Law takes effect in 
July, 1985. 

Those opposed to the Retail Divorcement Law (and therefore in 
favor of its repeal) include many of the major and smaller 011 
refiners and producers. Included are such major companies as 
Shell, Gulf, Mobil, Texaco, Exxon, etc. Smaller companies 
include Tenneco, USA, Hess, etc. 

In opposing the Retail Divorcement Law, several studies are 
referenced which strongly support repeal of this law. The most 
recent such report was done by Dr. Ph1l1p Sorenson, an 
economics professor at Florida State University. His 
conclusions are based on his findings of the situation in 
Maryland where such a divorcement law has been in effect since 
1979. Based on his findings, he concludes that: 

(l) Retail divorcement will increase gasoline
prices by$ .017 to$ ,02 per gallon. This 
could cost Florida consumers about $100 
million per year. 

(2) Retail divorcement will stifle competition.
By remov1ng a significant portion of the
refiner operated stations and outlets, you
remove a competitive force which has helped to
keep prices to the consumer in balance.

(3} Retail divorcement would force the closing and 
sale of many stat1ons and outlets, forcing as 
many as 3,000 employers to suffer the loss of 
not only Jobs but seniority and medical 
benefits. In addition, the sales of $150 
million in company property could cause 
significant capital losses to the refiner­
owners. 

Those in favor of retail divorcement (enforcement of the current 
statute) include mainly independent dealers and jobbers. Much of 
the predicted impact by refiners of enforcing the statute has 
been rebutted through studies of their own. rn response to Dr. 
Sorenson's report, Or. Roger Blair, an economics professor at the 
University of Florida, has sharply criticized Dr. Sorenson's 
conclusions and understanding of economic theory. 

In his report, Dr. Blair concludes that divorcement will not 
eliminate competition. The law does not preclude a refiner from 
owning the phys,cal property - the land, pumps, bu1ldings, etc. 
All that ts required is that the station be operated by a lessee 
dealer rather than a company employee. The refiner operators 
will be replaced by lessee dealers resulting in the same number 
of competitors. 

On the issue of rising gasoline prices, Dr. Blair indicates that 
Or. Sorenson may have erred in his interpretation of the 
empirical data regarding the Maryland experience. The gasoline 
prices in the Baltimore area were compared to the U. S. as a 
whole. Generally, prices rose faster in the U. s. as a whole 
than in Baltimore. In addition, the dealer margins rose less 
than the Consumer Price rndeK for the same period, thereby 
actually decreasing the dealer marg1ns during the divorcement 
period in Maryland. 
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Dr. Blair further concludes that if Florida consumers had paid 
the Maryland gasoline prices rather than the u. S. pr1ces, they 
would have saved$ .033 per gallon resulting 1n a saving of over 
$170 million. 

B. Government:

No sign1f1cant impact,

I I I. COMMENTS: 

Technical errors - none noted. 

IV. AMENDMENTS:

None.
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In 1974, the Legislature enacted ch. 74-387, Laws of Florida,
the "Retail Divorcement Law," in the closing hours of the 

session. Section 526.151, Florida Statutes, provides that no 

producer, refiner, or a subsidiary of any producer or refiner, 
may operate, with company personnel, more than 3 percent of the
total number of retail service stations selling its own brand 
or secondary brand of petroleum products. This section further
requires that producers or refiners of petroleum products which
supply gasoline and special fuels to retail service station 
dealers must apply all equipment rental charges uniformly to 
those dealers which they supply. Any service station which is
operated by a producer or refiner who obtains more than 90 
percent of its unrefined petroleum products to be refined from
another producer or refiner is exempt from this section. 

!n 1975, Judge Ben Willis of the Second Judicial Circuit in 
Leon County ruled thats. 526.151, F.S., was unconstitutional.
In his ruling he stated that this law was an unlawful exercise
of the state's police power. denied producers and refiners 
equal protection of the laws, and was unconstitutionally vague.
This decision was never appealed. As a result, the statute has
never been enforced. 

In July of 1984, the First District Court of Appeal for Florida
reversed the 1975 decision and certified several questions to 
the Florida Supreme Court. As a result of this recent ruling, 
the Department of Agriculture and Consumer Affairs has 
proceeded to promulgate rules in order to implements. 526.151,
F.S. Subsequent to the hearing on the proposed rules, the 
Department's authority to promulgate such rules was challenged.
The rule issue has been turned over to the Division of 
Administrative Hearings. 

Section 526.151, F.S., is now scheduled to take effect on July
1, 1985. 

B. Effect of Proposed Changes:

This bill would repeals. 526.151, F.S., Florida's Retail
Divorcement Law. 
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There is considerable disagreement as to the economic impact
that would occur if the Retail Divorcement Law takes effect in
July, 1985.

Those opposed to the Retail Divorcement Law (and therefore in
favor of its repeal) include many of the major and smaller oil
refiners and producers. Included are such major companies as
Shell, Gulf, Mobil, Texaco, Exxon, etc. Smaller companies
include Tenneco, USA, Hess, etc.

In opposing the Retail Divorcement Law, several studies are
referenced which strongly support repeal of this law. The most
recent such report was done by Dr. Philip Sorenson, an
economics professor at Florida State University. His
conclusions are based on his findings of the situation in
Maryland where such a divorcement law has been in effect since
1979. Based on his findings, he concludes that:

(1) Retail divorcement will increase gasoline
prices by$ .017 to$ .02 per gallon. This
could cost Florida consumers about $100
million per year.

(2) Retail divorcement will stifle competition.
By removing a significant portion of the
refiner operated stations and outlets, you
remove a competitive force which has helped to
keep prices to the consumer 1n balance.

(3) Retail divorcement would force the closing and
sale of many stations and outlets, forcing as
many as 3,000 employers to suffer the loss of
not only jobs but seniority and medical
benefits. In addition, the sales of $150
million in company property could cause
s1gnificant capital losses to the refiner­
owners.

Those in favor of retail divorcement {enforcement of the current 
statute) include mainly independent dealers and jobbers. Much of 
the predicted impact by refiners of enforcing the statute has 
been rebutted through studies of their own. In response to Or. 
Sorenson's report, Dr. Roger Blair, an economics professor at the 
University of Florida, has sharply criticized Dr. Sorenson's 
conclusions and understanding of economic theory. 

In his report, Dr. Blair concludes that divorcement will not 
eliminate competition. The law does not preclude a refiner from 
owning the physical property - the land, pumps, buildings, etc. 
All that is required is that the station be operated by a lessee 
dealer rather than a company employee. The refiner operators 
will be replaced by lessee dealers resulting 1n the same number 
of competitors. 

On the issue of rising gasoline prices, Dr. Blair indicates that 
Dr. Sorenson may have erred in his interpretation of the 
empirical data regarding the Maryland experience. The gasoline 
prices in the Baltimore area were compared to the u. S. as a 
whole. Generally, prices rose faster in the U. s. as a whole 
than in Baltimore. In addition, the dealer margins rose less 
than the Consumer Pr1ce Index for the same period, thereby 
actually decreasing the dealer margins during the divorcement 
period in Maryland. 
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Dr. Blair further concludes that if Florida consumers had paid 
the Maryland gasoline prices rather than the U. s. prices, they 
would have saved$ .033 per gallon resulting in a saving of over 
$170 million. 

B. Government:

No significant impact.

I I I. COMMENTS: 

Technical errors - none noted. 

IV. AMENDMENTS:

None.
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A bill to b4! entitled 

An act relating to petroleum products dealers; 

repealing s. 526.151, F.S, relating to 

operating restrictions on retail service 

stations; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 526.151• Florida Statutes, is 

hereby repealed. 

Section 2. This act shall take effect July 1 1 1985 or 

upon becoming a lav, whichever occurs later. 

SENATE SUMMARY 

Removes restrictions relating to operation or retail 
service stations by petroleum. producers or refiners • 
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310-1525-85 CS for SB 237 

A bill to be entitled 

An act relating to motor fuel marketing; 

providing a short title; providing legislative 

intent; providing def1nit1ons; proh1b1ting 

certain below-cost sales or transfers; 

proh1b1ting discr1m1natory prices; prohibiting 

below-cost sales; prohibiting certain rebates; 

exempting certain sales of motor fuels; 

providing penalties and enforcement; providing 

for the award of attorneys' fees; providing 

severability; repealing s. 526.151, F.S., which 

imposes restrictions on petroleum products 

dealers; providing an effective date. 

te roduced t,,J 

FLORIDA STATE ARCHIVES 
DEPART El'ffOF STAT£ 

R. A. RAY BUILDING 

T•llahasse FL 32399-0250 

Serles -1'-'I'- Carton I s:o r 

15 Be It Enacted by the Legislature of the State ot Florida: 

16 

17 Section 1. Short title.--This act may be cited as the 

18 "Motor Fuel Marketing Practices Act." 

19 Section 2. Legislative findings and 1ntent.--It 1s 

20 hereby declared that marketing of motor fuel in the state is 

21 affected with the public interest. It is the intent of the 

22 Legislature to encourage fair and honest competition and to 

23 safeguard the public against creation of monopolies or unfair 

24 methods of competition in transactions involving the sale of 

25 motor fuel in this state. Under certain conditions, the 

26 advertising, offering for sale, or sale of motor fuel below

27 the seller's cost tends to substantially lessen competition 

28 and 1s contrary to the public interest. Furthermore, under 

29 certain conditions, the sale or transfer of motor fuel of like 

30 grade and quality by a seller to resellers who are in 

31 competition with each other at different prices constitutes an 

1 

CODING: Words strieken are deletions; words underlined are additions. 



310-1525-85 CS for SB 237 

1 unfair trade practice and 1s contrary to the public interest. 

2 The policy of the state 1s to promote the general welfare 

3 through the prohibition of such sales. 

4 Section 3. Oefinitions.--As used in this act, the 

5 term: 

6 (1) nMotor Vehicle" means any vehicle which is

7 propelled by an internal combustion engine and is used on or 

8 off the road or on the waterways, 

9 (2) "Motor fuel" means any petroleum product which is

10 used for the propulsion of motor vehicles. 

11 (3) "Sale" means any transfer, gift, sale, offer for

12 sale, or advertisement for sale in any manner or by any means 

13 whatsoever, including any transfer of motor fuel from a person 

14 to itself or an affiliate at another level of d1str1but1on, 

15 but does not include product exchanges at the wholesale level 

16 of distribution. 

17 {4) "Competition 11 means any person who competes with 

18 another person in the same market area at the same level of 

19 distribution, 

20 (S) "Refiner" means any person engaged in the

21 production or refining of motor fuel, whether such production 

22 or refining occurs in this state or elsewhere, and includes an 

23 affiliate of such refiner with respect to such affiliate's 

24 purchase of motor fuel from such refiner. 

25 (6) "Motor fuel cost" means the cost of motor fuel to

26 a seller, as follows: 

27 (a) As applied to a refiner, the refiner's posted

28 terminal price, by grade of motor fuel, to the wholesale class 

29 of trade within a general trade area. In the event a refiner 

30 does not regularly sell to the wholesale class of trade 1n a 

31 general trade area or does not post such a terminal price, its 

2 
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1 cost of motor fuel shall be no lower than the lowest posted 

2 terminal price, within the prior 48 hours, of motor fuel of 

3 like grade or quality of any other refiner having motor fuel 

4 readily available for sale to the wholesale class of trade 

5 within within the same general trade area. The refiner's cost 

6 of motor fuel, as defined above, shall apply to all sales made 

7 by the refiner to any other person, regardless of class or 

8 trade or ultimate use. 

9 (b) As applied to refiners selling at levels of

10 distribution beyond the terminal, the transfer price, as 

11 defined in subsection (7), at either the time of transfer or 

12 within 5 days prior to the date of sale by the refiner selling 

13 at the other level of d1str1but1on, whichever is less, less 

14 credit card allowances, trade discounts, and rebates actually 

15 received, to which shall be added all applicable state, 

16 federal, and local taxes, inspection fees, credit card 

17 processing fees, and freight charges not otherwise included 1n 

18 the cost of the motor fuel. 

19 (c) As applied to all other sellers, the seller's:

20 1. Invoice cost, or replacement cost of the motor

21 fuel, ,n the quantity last purchased, available from the same 

22 supplier, within 5 days prior to the date of sale by the 

23 seller, whichever is less; or 

24 2. Transfer price, as defined in subsection (7), at

25 either the time of transfer or within 5 days prior to the date 

26 of sale by the seller, whichever is less, 

27 

28 less credit card allowances, trade discounts and rebates 

29 actually received, to which shall be added all applicable 

30 state, federal, and local taxes, inspection fees, credit card 

31 
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1 processing fees, and freight charges not otherwise included in 

2 the cost of the motor fuel. 

3 (7) "Transfer price" means the price at which motor

4 fuel is sold by a person to itself or to an affiliate for 

5 resale at another level of distribution, which shall be deemed 

6 to be not less that the seller's cost of motor fuel, as 

7 determined under subsection (6). 

8 (8) "Blended fuels cost", with regard to blended fuels

9 qualifying for any tax exemption under state or federal law, 

10 means the seller's cost of blended fuel, which shall not be 

11 less than the motor fuel cost, as determined under subsection 

12 (6), of the seller's nonexempt grade of motor fuel used as a 

13 component in the particular grade of blended fuel, which 

14 component fuel is of comparable grade and 1s freely 

15 subst1tutabie for the particular grade of blended fuel, 

16 notwithstanding a difference in octane rating, and is 

17 regularly offered for sale in the same trade area. If the 

18 nonexempt component fuel is not a grade of motor fuel 

19 regularly offered for sale, the seller's motor fuel cost shall 

20 be that of the seller's comparable nonexempt grade of motor 

21 fuel regularly offered for sale in the general trade area. lf 

22 a seller does not sell comparable nonexempt products, the 

23 motor fuel cost of the seller shall not be less than the cost 

24 of motor fuel for comparable nonexempt motor fuel of another 

25 seller at the same level of distribution within the same 

26 general trade area at the time of the sale or within 48 hours 

27 prior to the date of the sale. 

28 (9) "Motor fuel retail outlet" means a facility where

29 motor fuel is offered for sale to the general public and 

30 introduced directly into motor vehicles for immediate use and 

31 consumption. 

4 
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(10) "Direct operating costs" means the following

2 costs incurred by a seller of motor fuel at a motor fuel 

3 retail outlet: direct labor costs incurred in the sale of 

4 motor fuel; and rental value based upon a reasonable rate for 

5 the property, including the land and all improvements thereon. 

6 For purposes of determining such rental value, the value of 

7 the property shall be the current value shown on the tax roll 

8 of the county tax appraiser. The direct operating costs 

9 applicable to a motor fuel retail outlet shall be determined 

10 by allocating the above costs among accounting periods, by 

11 apportioning such costs between motor fuel and non-motor fuel 

12 sales or services offered at the motor fuel retail outlet, and 

13 by apportioning those costs properly attributable to motor 

14 fuel sales equally to each gallon of motor fuel sold. At 

15 motor fuel retail outlets at which motor fuel and non-motor 

16 fuel products or services are sold, direct labor and rental 

17 costs at the outlet shall be reasonably and consistently 

18 apportioned between motor fuel and non-motor fuel sales and 

19 services. In the absence of proof of a greater or lesser 

20 amount, 25 percent of the above costs shall be allocated to 

21 motor fuel sales. 

22 (11) "Affiliate" means any person owned, controlled

23 by, or under control with, any other person. 

24 Section 4. Below-cost sales or transfers unlawful.--It 

25 shall be unlawful for any person engaged in commerce 1n this 

26 state to sell any grade or quality of motor fuel below such 

27 person's motor fuel cost thereof, plus, in the case of a motor 

28 fuel retail outlet, its direct operating costs at the motor 

29 fuel retail outlet, where the effect of such sale is to inJure 

30 competition. It shall also be unlawful for any person engaged 

31 in commerce in this state to knowingly purchase or receive any 

5 
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1 grade or quality of motor fuel at a price below the seller's 

2 motor fuel cost, where the effect of such transaction is to 

3 1nJure competition. An isolated, inadvertent incident shall 

4 not be considered a violation of this section. 

5 Section 5. Unlawful discriminatory prices affecting 

6 competition.--It shall be unlawful for any person engaged in 

7 commerce in this state to sell or knovingly receive any grade 

8 of motor fuel at a price lower than the price which the seller 

9 contemporaneously sells motor fuel of like grade and quality 

10 to another person on the same level of distribution, 1n the 

11 same class of trade, within the same market area, where the 

12 effect is to inJure competition. An isolated, inadvertent 

13 incident shall not be considered a violation of this section. 

14 Section 6. Unlawful below cost combination sales.--

15 Sales involving two or more items, at least one of which is 

16 motor fuel, at a combined price, and sales involving any gift 

17 or concession of a thing of value, shall be unlawful if below 

18 the total cost, plus, in the case of motor fuel retail 

19 outlets, the direct operating costs applicable to all 

20 products, gifts, and concessions included 1n such 

21 transactions, where the effect is to injure competition. An 

22 isolated, inadvertent incident shall not be considered a 

23 violation of this section. 

24 

25 

26 

Section 7. Rebates unlawful.--It shall be unlawful for 

any seller to offer or give a rebate 

in connection with the sale of motor 

or concession of any kind 
for ret1t1/ e­

fuel to a personAwhen the 

27 seller does not provide the same rebate or concession to all 

28 persons purchasing for resale in a market area, where the 

29 effect 1s to injure competition. An isolated, inadvertent 

30 incident shall not be considered a violation of this section. 

31 
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1 Section 8. Exceptions; cost differentials; meeting 

2 competition.--

3 (1) A sale of motor fuel of like grade and quality at

4 difference prices to persons at the same level of distribution 

5 1s not a violation of this act if the difference in price 1s 

6 due to a difference in the cost of sale or delivery resulting 

7 from differing methods or quantities 1n which the grade of 

8 motor fuel is sold and delivered. 

9 (2) A sale made in good fa,th to meet an equally low

10 price of a competitor 1n the same market area on the same 

11 level of distribution selling the same or a similar product of 

12 like grade which can be freely substituted for the product 

13 being sold 1s not a violation of this act. 

14 Section 9. Exempt sales.--

15 (1) The provisions of this act shall not apply to a

16 sale made; 

17 (a) As a bona fide clearance sale for the purpose of

18 discontinuing trade in such motor fuel; 

19 (b) Where motor fuel is sold upon the final

20 l1qu1dation of a business; 

21 (c) Where motor fuel is sold by a fiduciary or other

22 officer under the order or direction of any court; 

23 (d) As a grand opening to introduce a new business not

24 to exceed 3 days, which grand opening shall be held within 60 

25 days from the date the new business begins operations; or 

26 (e) To end users of motor fuel for the end user's own

27 use and not for resale or transfer, if the end user purchases 

28 100,000 or more gallons per month (totaling all of the end 

29 user's purchases from the motor fuel seller throughout the 

30 United States), and such purchases are made pursuant to a 

31 contract with the motor fuel seller which covers purchases of 

7 
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1 motor fuel over an area cons1st1ng of at least 3 states, and 

2 at least 25,000 gallons per month of such motor fuel are 

3 delivered in the state. 

4 ( 2) With regard to sales under paragraphs (a), (bl, or

5 (c) of subsection (1), all advertising and invoices in

6 connection therewith shall state the reason for the sale and 

7 the quantity to be sold. All such sales shall be kept 

8 separately on the books of the seller. 

9 section 10. Enforcement; civil penalties; injunctive 

10 relief.--

11 (1) Any person who knowingly violates this act shall

12 be subject to a civil penalty not to exceed $1,000 per 

13 v1olat1on. Each day that a violation of this act occurs shall 

14 be considered a separate violation, but no civil penalty shall 

15 exceed $50,000. Any such person shall also be liable for 

16 attorney's fees and shall be subject to injunctive relief. 

17 (2) The Department of Agriculture and Consumer

18 Services shall investigate any complaints regarding violations 

19 of this act. The Department of Agriculture and Consumer 

20 Services may request, but shall not require the production of 

21 or subpoena, records or testimony. After completion of an 

22 investigation, the Department of Agriculture and Consumer 

23 Services shall give the results of its investigation to the 

24 Department of Legal Affairs. The Department of Legal Affairs 

25 may then subpoena relevant records or testimony if it 

26 determines that the Department of Agriculture and Consumer 

27 Services' investigation shows a violation has likely occurred. 

28 (3) The civil penalty imposed hereunder may be

29 assessed and recovered in a civil action brought by the 

30 Department of Legal Affairs ln any court of competent 

31 Jur1sd1ct1on. If the Department of Legal Affairs prevails in 
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l a civil action, the court may award it reasonable attorneys'

2 fees as it deems appropriate. All funds recovered by the 

3 Department of Legal Affairs shall be paid to the State 

4 Treasury. 

5 Section 11. Enforcement; private actions; injunctive 

6 relief.--

7 (1) Any person injured as a result of an act or

8 practice which violates this act may bring a civil action for 

9 appropriate relief, including an action for a declaratory 

10 judgment, 1nJunctive relief, and for actual damages. 

11 (2) On the application for a temporary restraining

12 order or a preliminary 1nJunct1on, the court, in its 

13 discretion having due regard for the public interest, may 

14 require or dispense with the requirement of a band, with or 

15 �ithout surety, as conditions and circumstances may require. 

16 If a bond is required, the amount shall not be greater than 

17 $50,000. 

18 (3) Any actual damages found to have resulted from

19 violations of this act may be trebled by the court. 

20 (4) The couit shall award a reasonable attorney's fee

21 to the prevailing plaintiff and may award a reasonable 

22 attorney's fee to the prevailing defendant. 

23 Section 12. Limitations period for actions.--Any 

24 action brought by the Department of Legal Affairs shall be 

25 brought within 2 years after the alleged violation occurred or 

26 should reasonably have been discovered. Any action brought by 

27 any other person shall be brought within l year after the 

28 alleged violation occurred or should have reasonably been 

29 discovered. except that a private action brought under sectJon 

30 5 for unlawful pr1ce discrimination shall be brought within 2 

31 
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l years from the date the alleged violation occurred or should

2 reasonably have been discovered.

3 Section 13. Severability,--Jf any provision of this 

4 act or the application thereof to any person or circumstance 

5 is held invalid, the invalidity shall not affect other 

6 provisions or applications of the act which can be given 

7 effect without the invalid provision or application, and to 

8 this end the provisions of this act are declared severab�e. 

9 Section 14. Repeal of restrictions.--

10 (1) Section 526.151, Florida Statutes, is hereby

11 repealed. 

12 (2) The provisions of section 526.151, Florida

13 Statutes, shall not be enforced against any person with 

14 respect to any alleged v1olat1ons occurring during the time 

15 period that section 526.151, Florida Statutes r was 1n effect. 

16 Any enforcement action begun before the effective date of this 

17 act shall be dismissed. 

18 

19 law. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Section 15. This act shall take effect upon becoming a 
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SUBJECT: BILL NO, ANO SPONSOR: 

Petroleum Products Dealers SB 237 by 
Senators Fox and Jenne
(See CS/!18 690) "'Produced by> 

FtORIDA STATE ARCHIVtS -------------------------------------,,,n,-,rn-naENT OF STATE 

!. SUMMARY: 

A. Present Situation:

R. A. GRAY BUILDING 
Tallehas

/Y
L 32399-025Q

Serles Carton/�S--

In 1974, the Legislature enacted ch. 74-387, Laws of Florida,
the nReta1l Divorcement Law,n in the closing hours of the 
session. Section 526.151, Florida Statutes, provides that no 
producer, refiner, or a subsidiary of any producer or refiner, 
may operate, with company personnel, more than 3 percent of the
total number of retail service stations selling its own brand 
or secondary brand of petroleum products. This section further
requires that producers or refiners of petroleum products which
supply gasoline and special fuels to retail service station 
dealers must apply all equipment rental charges uniformly to 
those dealers which they supply. Any service station which 1s
operated by a producer or refiner who obtains more than 90 
percent of its unref1ned petroleum products to be refined from
another producer or refiner 1s exempt from this section. 

In 1975, Judge Ben Willis of the Second Judicial Circuit in 
Leon County ruled thats. 526.151, F.S., was unconst1tutional. 
In his ruling he stated that this law was an unlawful exercise
of the state's police power, denied producers and refiners 
equal protect1on of the laws, and was unconstitutionally vague.
This decision was never appealed. As a cesult, the statute has
never been enforced. 

In July of 1984, the First District Court of Appeal for Florida
reversed the 1975 decision and certified several questions to 
the Florida Supreme Court. As a result of this recent ruling, 
the Department of Agriculture and Consumer Affairs has 
proceeded to promulgate rules in order to implements, 526.151,
F.S. Subsequent to the hearing on the proposed rules, the 
Department's authority to promulgate such rules was challenged.
The rule issue has been turned over to the Division of 
Adm1nistrative Hearings. 

Section 526.151, F.S., is now scheduled to take effect on July
1, 1985, 

a. Effect of Proposed Changes:

This bill would repeals. 526.151, F.S., Florida's Retail
Divorcement Law. 
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There is considerable disagreement as to the economic impact
that would occur if the Retail Divorcement Law takes effect 1n
July, 1985.

Those opposed to the Retail Divorcement Law (and therefore 1n
favor of its repeal) include many of the maJor and smaller oil
refiners and producers. Included are such maJor companies as
Shell, Gulf, Mobil, Texaco, Exxon, etc. Smaller companies
include Tenneco, USA, Hess, etc.

In opposing the Retail Divorcement Law, several studies are
referenced which strongly support repeal of this law. The most
recent such report was done by Dr. Philip Sorenson, an
economics professor at Florida State university. His
conclusions are based on his findings of the situation in
Maryland where such a divorcement law has been in effect since
1979. Based on his findings, he concludes that:

(1) Retail divorcement will increase gasoline
prices by$ .017 to$ .02 per gallon. This
could cost Florida consumers about $100
million per year.

(2) Retail divorcement will stifle competition.
By removing a significant portion of the
refiner operated stations and outlets, you
remove a competitive force which has helped to
keep prices to the consumer 1n balance.

(3) Retail divorcement would force the closing and 
sale of many stations and outlets, forcing as 
many as 3,000 employers to suffer the loss of
not only Jobs but sen1or1ty and medical
benefits. In addition, the sales of $150
million in company property could cause
s1gn1ficant capital losses to the refiner­
owners.

Those in favor of retail divorcement (enforcement of the current 
statute) include mainly independent dealers and Jobbers. Much of 
the predicted impact by refiners of enforcing the statute has 
been rebutted through studies of their own. In response to Dr. 
Sorenson's report, Dr. Roger Blair, an economics professor at the 
University of Florida, has sharply criticized Dr. Sorenson's 
conclusions and understanding of economic theory. 

In his report, Dr. Blair concludes that divorcement will not 
eliminate competition. The law does not preclude a refiner from 
owning the physical property - the land, pumps, buildings, etc. 
All that is required 1s that the station be operated by a lessee 
dealer rather than a company employee. The refiner operators 
will be replaced by lessee dealers resulting 1n the same number 
of competitors. 

On the issue of rising gasoline prices, Dr. Blair indicates that 
Dr. Sorenson may have erred in his interpretation of the 
empirical data regarding the Maryland experience. The gasoline 
prices in the Baltimore area were compared to the u. S. as a 
whole. Generally, prices rose faster in the u. S. as a whole 
than 1n Baltimore. In addition, the dealer margins rose less 
than the Consumer Price Index for the same period, thereby 
actually decreasing the dealer margins during the divorcement 
period in Maryland. 
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Dr. Blair further concludes that if Florida consumers had paid 
the Maryland gasoline prices rather than the U. S. prices, they 
would have saved$ .033 per gallon resulting 1n a saving of over 
$170 million. 

B. Government:

No significant impact.

I I I. COMMENTS: 

Technical errors - none noted. 

IV. AMENDMENTS:

None.
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This was clearly seen during federal allocation controls 'l�, lo/15,�
and was acknowledged by the Department of Energy as 
contributing to the problems of managing the shortage; 

Flexibility of suppliers is essential in shortage situ­
ations, even mild ones, to handle emergency need&; i.e., 
ambulances, fire departments, etc., and to make sure 
that motor fuel is available where it is needed by the 
motoring public. 

o The language of HB 690 is vague and complex and we are not
sure what changes it may eventually cause. However, it
appears to legislate an allocation situation which will
distort and intensify any shortage situation for the public:

Distributors have multiple types of outlets for their 
sales. Retail outlets do not and must rely on the people 
that come to them; 

During a mild shoLtage, some retail outlets will need more 
than contract volume, while others can't sell all of 
theirs. Therefore, providing the same percentage alloca­
tion to each re�ail outlet and distributor will result 
in a greater percentage of the volume going to the 
distributor class of trade to the detriment of customers 
of the retail outlets; 

It was this type of situation during the shortages of the 
70's which caused longer lines at service stations in 
metropolitan areas than in the rural areas that are pre­
dominately served by distributors. 

o Even in periods of adequate supply, the allocation provision,
under one of several interpretations, could work to the
detriment of consumers by substituting legislation for the
normal workings of the marketplace. Take, for example, the
situation that occurs when a branded service station is
closed:

The majority of consumers who shopped at the closed store 
will typically transfer their purchases to other service 
stations ot the same brand, thus increasing the volume of 
those stores. The percentage increase, however, varies 
dramatically between the stores in the market area. In 
other words, the volume of the closed store is reallocated 
to other locations by consumers. 



Most suppliers let the market work by allowing their 
dealers to lift volume commensurate with their require­
ments. (As stated above, the amount of additional volume 
a dealer (or company-operated station) can take is limited 
by the demand of customers coming to them.) 

Since distributors have the ability to sell large 
quantities of volume into the spot market or other non­
traditional channels, it would be impossible to allow 
resellers all the volume they asked for at all times. 

As a result, if this legislation is enacted, it is 
probable that some service stations, even in times of 
adequate supply, would be unable to provide all consumer 
demands. 



BACKGROUND INFORMATION 
RETAIL GASOLINE DIVORCEMENT ISSUE 

In 1974, the Legislature enacted Section 526.151, F.S. 
which, with some exceptions, provided that "no producer, refiner, 
... shall operate, with company personnel, in excess of 3% of the 
total number of all classes of retail service stations selling 
its petroleum products ... " Additionally, the law states that 
every producer or refiner shall apply rental charges for 
equipment leased to all leasees equally. 

This statute was held unconstitutional in 1975 in Exxon 
corporation vs. Conner, (Cir. Ct. 2d Cir. 1974), and therefore 
was never enforced. However, this never set well with 
independent gasoline station owners and the distributors or 
jobbers. Through their efforts, legislation was routinely filed, 
in one form or another, to prohibit the major oil refiners from 
owning and operating retail gasoline stations in Florida. This 
legislation never progressed very far. However, in the fall of 
1983 an Ad Hoc Task Force of the Banking and Commerce 
Subcommittee of the House Commerce Committee was formed to 
consider the issue of retail gasoline divorcement. The task 
force membership included Representatives Gardner and Gallagher 
with Representative Meffert as the Chairman. Hearings were held 
in Pensacola, Daytona, and Miami and testimony was received from 
interested parties. Representative Meffert presented the 
findings of the committee (orally - there were no written 
findings at Representative Meffert's request) that there was no 
need, at that time, to consider enacting legislation which would 
prohibit major oil refiners from owning and operating retail 
gasoline stations. Remember, when Representative Meffert 
presented these findings, section 526.151, which is now going to 
be enforced, was thought to be null. 

In 1984, in State ex rel., Gas Kwick, Inc. vs. Doyle 
Conner, 9 FLW 1607 (Fla. 1st DCA July 27, 1984) the statute was 
held constitutional based on a 1978 United States Supreme Court 
Decision (See, Exxon v. Governor of Maryland, 437 U.S.117(1978)).
Though the 1st DCA has certified this issue to the State Supreme 
Court the Department of Agriculture, the state agency charged 
with enforcing the statute, has declined to appeal the case. 
Accordingly, based on the District Court's opinion, the 
Department of Agriculture is now in the process of promulgating 
rules to implement the statute. 

The major oil refiners through their association, the 
Petroleum Council, are in the process of persuading members of 
the Legislature to introduce a bill which would repeal section 
526.151, F.S. 

WTM/bgh 
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RETAIL PRICES OF UNLEAOEO REGULAR SELF-SERVE GASOLINE 1 

- --·-
---- ··- ---- - ' ....
---- ··- -- ·-··--· 
Washm&tan, D C. 
""-• ' .... "" - . - '.' 
us."""' 

.lunt l!IO 

II 3121 
12253 
IIUI 
12620 
I 2561 
12461 

II 2381 
12285 
12189 
I 2602 
12355 
12254 

NUMBERS OF RETAIL SERVICE STATIONS 

JJn11MYl979 ...• - ••..••.•.••. 
llan:Jt 1981. ____ _ 

3,480 --- .,. 
l.286

,1200 
16,800 

-1980 

111344 
I 1059 
11931 
I 1504 
11331 
12181 

II 3080 
12161 
12400 
13038 
11994 
12773 

"""' 
Slates, 

170 600 
136,700 

191 56 ID.100 18 ll.900 
•�lftte'.b' Z0,1911

Mr. BEDELL. Thank you very much, Mr. Goldstein.
Any questions, Mr. Mavrou!es?

Fetruarr 
llJ8l l 

113953 
13327 
13279 
13853 
13700 
IJ290 

"""' 

20 

Mr. MAVROULES. Thank you, Mr. Chairman. Mr. Goldstein, thank
you for your very candid report and testimony before the commit­
tee. You realize, of course, that probably some time today and 
tomorrow there will be others who will be coming before the com­
mittee, and perhaps giving us the other view of what we ought to 
do. 

Mr. GoLDSTEIN. Oh, yes, sir. 
Mr. MA VROULES. Therefore, it 1s important that I, on behalf of 

the committee, get you on record and, therefore, I have prepared a 
few questions for you. 

Mr. GOLDSTEIN. Ask me anything you want, sir. I would be glad 
to answer if I can. 

Mr. MAVROULES. Very well. Let's go back to your prepared testi­
mony where you indicated that the average gasoline prices in 
Baltimore have been as low or lower than what is found in compa­
rable cities and other States. 

Mr. GOLDSTEIN. That's right, sir. 
Mr. MAVROULES. Do you dispute that? Those who claim that 

divorcement legislation would increase the cost of gasoline to con• 
sumers? I would like your personal opinion. 

Mr. GOLDSTEIN. I absolutely don't agree with that. We have had 
the experience in Maryland now. We are the first State to pass the 
law and that was the very same statement they made to the 
respective committees of our State legislature, when they opposed 
this legislation. It hasn't worked that way. 

Mr. MA VROULES. The reason I asked-it might be somewhat re­
petitive but I think it is important we have it on the record. OK? 

Mr. GOLDSTEIN. Yes, sir. 
Mr. MAVROULES. Some people have suggested that if major inte­

grated refiners are barred from direct operation of retail outlets 
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F.S. 1 981 SALE OF LIQUID FUELS; BRAKE FLUID Ch. 526 

526. 1 1 1  Proh ib i ted d i sp la y  o f  gasol ine
prices; penaJty.-

(1 ) It is unlawful for any person, firm. or corpora­
t,on to display, or allow to be displayed on his prem• 
ises, any sign, placard, or other advertisement reJat­
ing to the retail p rice of gasoline unless numerals 
thereon indicating fractions or portions of a whole 
number are at least half the size of the largest whole 
number on such sign, and no such price of gasoline 
shall be advertised without the tax included. No such 
person, firm, or corporation shall be required to post 
prices pursuant to this sect10n. 

1 2) Violation of the provisions of this section shaH
constitute a misdemeanor of the second degree, pun­
ishable as provided m s. 7i5.082 or s. 775.083. 

Kl•t.ory,-u I, 2 ch �-; 826, • 508, ch ll-136 1 4, ch 79 163 

526. 121  Pricing restrictions; separation of 
gasolines.-

(! )  The posting at retail service stations of a d1f. 
ferent price for the same grade of gasoline dispensed 
from one pump than from another pump supplied 
from a common storage at the same service station 
when represented to be and is sold as the same quali­
ty of gasoline is unlawful. 

(2) This section shall not be construed to prohibit
a price differential between self-service pumps and 
attendant-controlled pumps supplied from a com• 
mon storage at the same service station. 

H1atory.-1 I, ch 67-506 1 ':', ,:h 7◄- 162. 

526. 1 31 Injunct ion against violations.-ln
addition to the remedies provided in this part, and 
notwithstanding the e11stence of any adequate reme• 
dy at law, the Department of Agriculture and Con­
sumer Services is authorized to make application for 
injunction to a circuit court or circuit judge and such 
circuit court or circuit Judge shall have jurisdiction, 
upon hearmg and for cause shown, to grant a tempo­
rary or permanent injunction, or both, restraining 
any person from violating or continuing to violate 
any of the provisions of this part or from failing or re• 
fusing to comply with the requirements of this part 
or any rule or regulation duly promulgated, such in­
junction to be issued without bond. 

H1•l.or).-1 l th i0-•37, 1 1 ,  ch 70-•39 

526.14 1 Self-service gasoline stations; at ­
tendants; regulations.-

(! I This section authorizes the establishment of 
self-service gasoline stations. 

(2) A "self-service gasoline station" shall be that
portion of property where flammable and combusti­
ble liquids used as motor fuels are stored and subse• 
quently dispensed from fi%ed, approved dispensing 
equipment mto the fuel tanks of motor vehicles by 
persons other than the service station attendant. 

(3) All self-service gasoline stations shall have at
least one attendant on duty while the station is open 
to the public. The attendant's primary function shall 
be the proper administration, supervis10n, observa­
tion, and control of the dispensing of flammable and 
combustible liquids used as motor fuels while such 
liquids are actually being dispensed. It shall be the 
responsibility of the attendant to prevent the dis-

pensing of flammable and combustible liquids used 
as. motor fuels into portable containers unless such 
container bears a seal of approval of a nationally rec­
ognized testing agency; to control sources of ignition; 
and immediately to handle accidental spills and fire 
extinguishers if needed. The attendant on duty shall 
be mentally and physically capable of performing the 
functions and assuming the responsibility prescribed 
in the subsection. 

(4)(a) The "attendant-control area" 1s that area 
reserved for the placing of the attendant, which shall 
be not more than 100 feet from the dispensing area 
and shall contain the fire-extmguishment equipment 
and emergency controls. 

(b) The "dispensing area" is that area where the
pumps used to dispense flammable and combustible 
liquids used as motor fuels are located. The dispens• 
ing area shall at all times be in clear view of the at­
tendant, and the placing or allowing of any obstruc­
tion to vision between the dispensing area and the at• 
tendant control area shall be prohibited. The atten• 
dant shall at all times be able to communicate with 
persons in the dispensing area. Emergency controls 
shall be installed at a location acceptable to the au­
thority having jurisdiction, but controls shall not be 
more than 100 feet from dispensers. Operating in­
structions and warning signs shall be conspicuously 
posted in the dispensing area. 

(5) Every full-service gasoline station offering
self-service at a lesser cost shall require an attendant 
employed by the station to dispense gasoline from 
the seJf-service portion of the station to any motor 
vehicle properly displaying an "exemption enti tle­
ment parking permit" as described in s. 320.0848 
when the person to whom such permit has been is­
sued is the operator of the vehicle and such service is 
requested. 

(6) All self-service equipment used to dispense
gasoline shall be approved by a nationally recognized 
testing agency. The dispensmg nozzle shall be an au­
tomatic-closing type without a hold-open latch. 

(7 1 The Insurance Commissioner, under his pow­
ers, duties, and functions as State Fire Marshal, shaH 
promulgate rules and regulations for the administra­
tion and enforcement of this section. An inspection of 
the self-service gasoline station and operations shall 
be made and approved under his authority and rules 
and regulations thereby promulgated. 

H1ttar)' -u I. 2. 3, 4 5, 6, ch 74- 162, L I , ch 80-205, 

526. 1 5 1 Petroleum prod ucts d ealers;  re- \Y_ 

strictions.- �(1) After October l, 1974, no producer, refiner, or 
a subsidiary of any producer or refiner, shall operate, 
with company personne� in excess of 3 percent of the 
total number of all classes of retail service stations 
selling its petroleum products, under its own brand 
or secondary brand. 

(2) Every producer or refiner of petroleum prod­
ucts supplying gasoline and special fuels to retail ser• 
vice station dealers shall apply all equipment rental 
charges uniformly to all retail service station dealers 
which they supply. 

(3) This section shall not apply to any service sta•
1503 
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Tab1e 3. 

TREND IN THE NUMBER OF RETAIL OUTLETS IN FLORIDA AND THE U.S. 

Number of Retail Outlets 
Selling Gasoline 

Florida 

U.S. 

Number of Convenience 
Stores Selling Gasoline 

Florida 

U.S. 

1973 1982 

13,558 11,406 

332,900* 212,800* 

1973 1982 

420 1,880 

6,210 18,330 

% Change 

- 16%

- 36%

% Change 

+ 448%

+ 295%

Sources: Florida Department of'Agriculture; .U.S. Department 
6f Energy, Title III Report, May 1980, p. 177; 
Florida Retail Grocer's Association, Ocala; 
Roscoe's "Dollars pe'r Day" survey of convenience 
stores; National Petroleum News, Feb. 1983, p.9. 

*Number of retail outlets is higher than that
reported for the U.S. in the National Petroleum
News Factbooks and in Lundberg Letter, Oct. 8,
l982, because it includes unconventional outlets
such as convenience stores.and sellers whose sales
volume is less than 50 percent gasoline-related.



THESE AMENDMENTS HAVE BEEN OFFERED BY EXXON, CHEVRON, 

SHELL, AND TEXACO. IT IS THEIR POSITION THAT IF THESE AMENDMENTS 

ARE ADOPTED, THEY WILL NOT OPPOSE THE BILL. THEY ARE OFFERING A 

TOTAL OF EIGHT AMENDMENTS WHICH AFFECT THE BILL AS FOLLOWS: 

Section 6 -- Allocations: 

Amendments 1 1 3, 4, and 21 amend the allocations section 

by striking the words "limit or" Ln order to clarify that this 

section 1s only intended to cover allocat1ons of fuel and not 

limitations. This will allow refiners to limit quantities of 

fuel as long as they do not allocate. 

Amendment 2 changes the word �prevent" in this section to 

"prohibit". Therefore, this section will make it unlawful for a 

supplier to allocate fuel to a reseller because the reseller was 

prohibited by the supplier from purchasing a minimum quantity of 

fuel in the preceding year. The drafters feel that "prevent" rnay 

be too broadly 1nterpreted. A reseller could claim she was 

prevented from buying fuel on the basis of a price increase. 

Sect1on 8 -- Rebates: 

Amendment 6 re1nserts ''in the same class of trade, on the 

same level of distribution" back into the rebate sect1on. 

Section 9 -- Exempt Sales: 

Amendment 7 str1kes the word "retail" wh1ch would make 

these exemptions applicable to all sales (not Just all retail 

sales) by a refiner. 

Amendwent 8 explic1tly exempts sales made to any federal 

or state governmental body or subd1v1s1on thereof, from inclusion 

in this bill. According to the drafters, although th1s bill only 

covers sales to resellers and therefore 1mpl1c1tly excludes the 

vast majority of sales to governments, some governments are 

resellers of fuel (e.g. the federal government buys fuel which 1s 

sold to military families on m1l1tary bases) and should also be 

excluded from coverage of this Act. 
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I. Introduction

The purpose of this memorandum is to give you an overview of

the g�soline divorcement issue. Opponents and advocates of 

divorcement legislation are adamant in their views, we are 

deluged with "studies" and "conclusions" about divorcement. It 

is the intent of this overview to present the views of the 

courts, industry, other states and the federal government on 

divorcement and I hope, sort through some of the propaganda. 

II. Divorcement

A. Overview

Divorcement, simply stated, usually requires major oil 

refiners to "divorce" themselves from the direct retail sale of 

gasoline and petroleum products. Some divorcement laws cover 
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major and smaller refiners. These refiners are still allowed to 

lease retail stations, but most divorcement legislation 

positively forbids direct control over gasoline retail 

operations. 

In the past, the only advocates of divorcement were the 

independent dealers. They claimed that they were being squeezed 

out of business by their suppliers, the major oil refiners or 

•majors,• who not only controlled their cost of doing business

(by raising rents, credit 

with the retail industry) 

card charges, and other fees associated 
uin"' i;Jso .,.xt?:. -a\,k -t� .!:>ell
but M-Se-by-s-e.-1-i-ng. gasoline cheaper. 

(The majors' stations are operated by salaried employees and, 

because the middle person-retailer is absent, gas sold by them is 

not as expensive.) The independents claim, therefore, that the 

intent is to clear the market for refiner retailing only. 

The jobbers, agents who buy gasoline from the refiners and 

then sell it to independents, were divorcement fence-straddlers. 

Their position was by and large secure, for among other things, 

their profits were guaranteed up to deregulation in 1981. 

However, with deregulation and market movements, jobbers now are 

hurting and apparently have joined forces against the majors. 

The majors' opposition has been successful, as national and 

most state divorcement legislation has not passed. 

roles are explored further below.) 

(The majors' 



Page 4 

B. United States Case Law: Exxon Corp. v. Governor of

Maryland, 437 U.S. 117 (1978) 

The issue in this case was whether a Maryland statute that 

mandated divorcement and required producers or refiners to extend 
\,Lru'.l(.d �1-a.-re-!> 

voluntary price allowances violated the�Constitution, various 

federal anti-trust statutes or both. The United States Supreme 

Court responded negatively and held that: 

1. The law did not violate due process as it bore a

•reasonable relation" to the state's legitimate purpose in

controlling the gasoline retail market. 

2. The law did not violate the Commerce Clause because

although the burden fell only on interstate companies, there was 

no absolute prohibition against interstate independent dealers. 

Nor was there a distinction made between instate and out-of-state 

petroleum products. 

Hence, absent a showing by a challenger that Congress has 

prohibited the state from regulation, that the regulation is 

discriminatory or that interstate commerce is burdened, the state 

may regulate. 

As concerns violation of the Robinson-Patman and Sherman 

Acts, the Court also held in favor of the defendant state. 

Plaintiffs claimed injury based on the "voluntary allowance" 

portion of Maryland's law. This portion required the refiners to 
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apportion petroleum products to all retailers equally. However, 

the Court stated that this practice would not contravene federal 

law for two reasons. First, Robinson-Patman does not guarantee 

the right to engage in discriminatory pricing for the purpose of 

stimulating competition (it only allows it in some instances). 

Second, a conflict with the "spirit" of the Sherman Act and the 

anti-competitive result of the statute is not substantial enough 

to invalidate the state's law. 

Blackman's dissent is a powerful rejection of the majority's 

holding. He takes a "realistic" look at the statute and states 

that as the statute in effect will discriminate against only out­

of-state retailers, it violates the commerce clause, and hence 

should be stricken. 

This is the "classic" divorcement debate, and the majority 

resolves it clearly in favor of the state. It is important to 

note that the Court's decision is based on legal grounds only. 

As repeated in the course of the opinion, it does not sit to pass 

judgment on the wisdom of the measure. 

C. Federal Undertakings

1. House Resolution 1755

The Congress has not passed divorcement legislation, but it 

is a perennial issue of mounting concern. This term HR 1755 has 

been filed in House. The resolution amends the Small Business 
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Act to provide special loan guarantees to small businesses for 

the purchase of service stations and to provide for divorcement. 

The House Committee on Small Business has held extensive hearings 

on the issue of divorcement over the past few years and has taken 

a strong position in favor of small business and hence in favor 

of divorcement. In fact, Chairman Bedell of the Small Business 

Committee has commented that on the hearing findings: " ••• every 

year we have seen compelling evidence that major oil companies 

are using their vast economic power to slowly crush the 

independent sector of the gasoline marketing industry." 

(Congressional Record, Vol. 129, No. 24, March 2, 1983). 

To date, HR 1755 has 80 sponsors and has yet to be heard in 

subcommittee. The staff is optomistic about the bill's chances 

for success. 

In fact, Marc H. Rosenberg, former staff director of that 

committee, offered his views for divorcement to the Pennsylvania 

Senate Committee on Environmental Resources and Energy. (I 

recommend his statement to you for an overview of divorcement 

issues.) Here is a brief sketch of why he says divorcement is 

needed: 

1. There is not a high degree of competition in the

gasoline retail marketplace because of its unique nature--the 

suppliers compete with those whom they supply. Refiners can 

control those they supply through leasing, credit card and other 
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costs as well as through the price of petroleum products. Thus 

the unilateral supply structure is harmful to competition. 

2. Divorcement would not lead to the removal of high-volume

"gas-and-go" stations. There is nothing inherent in these 

stations to make them operable only by majors. In fact in 

several states, including Florida, they are successfully operated 

by independents and jobbers. 

3. Divorcement has no real effect on gas prices. This 

hotly debated issue is not resolved at present and he suggests 

Maryland's prices are neither higher nor lower across the board 

than in other cities. 

What does effect gas prices is subsidization. Also referred 

to as predatory "costing," subsidization squeezes the 

independents out of business, according to Rosenberg. Predatory 

costing forces dealers out of the back door (as opposed to. 

predatory pricing of gasoline which would push them out of the 

front). 

5. Anti-trust laws are not enough. Litigation is 

cumbersome and slow. 

6. The relationship between the refiner and dealer is not

best left to "private contract" law because of public policy 

concerns and the unique unilateral nature of the business. 
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7. Divorcement will not disrupt the entire market--it

didn't in Maryland. 

8. Refiners have increased their total market share of

gasoline sold over the past few years. (I have not found figures 

to support this. Both nationwide and statewide it appears the 

majors are maintaining market shares at volume levels lower than 

independent retailers.) 

In sum, divorcement is needed if one sees the government as 

protector of small retail marketers. He does see the government 

as such a protector and the effect of his statement is to dispel 

divorcement myths, expose red herrings and generally, give the 

small businessperson's position. 

2. Department of Energy Study

In 1981, the U.S. Department of Energy released a two volume 

report on retail marketing practices. They analyzed the retail 

market in five metropolitan areas and found no evidence to 

support the claim that refiners are predatorily pricing gasoline 

and subsidizing the market. The refiners marketing techniques 

are done for npecuniary n reasons. Further, one of the report's 

nkey findingsn has shown that the refiner's annual market share 

has increased at a rate lower than that of the unbranded 

marketers and jobbers. The report concludes with a 
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recommendation that no new legislation on retail divorcement, 

rack pricing or open supply should be passed. 

(Note: I have not received this study yet but have seen its 

findings reflected in several other reports and hearing records.) 

D. Advocates

1. Maryland

In 1979 Maryland's divorcement legislation became effective. 

Within the next two years, it was fully operational. The law was 

challenged in 1974 after its enactment and was upheld by the 

United States Supreme Court in Exxon Corp. v. Maryland. The 

Maryland legislation is detailed above and in general is similar 

to past proposed Florida legislation. It required that all 

refiners (as opposed to all major refiners as the federal law 

requires) withdraw from retail operations. There is no 

grandfather clause (as in the Virginia divorcement law) and the 

law pertains to only the operation of stations. Refiners may 

still own the stations and lease to dealers. 

Louis L. Goldstein is Maryland's State Comptroller and he is 

charged with monitoring the effect of the legislation and 

gasoline consumption in general. Maryland maintains 

unequivocally that the law has been beneficial to both the 

consumer and dealer. Prices are lower (See Appendix A) and 

consumer conveniences are still present. That is, divorcement 
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has not resulted in shorter station hours, or a decline in 

convenience store/gas-and-go stations. Nor has there been a 

boycott or stoppage of refiner products into the state. (See 

Louis Goldstein, Maryland State Comptroller, Statement before the 

Subcommittee on Energy the U.S. House Committee on small 

Business, March 31, 1981. p. 24.) 

Divorcement opponents speak differently about the result of 

Maryland's legislation. They claim higher prices of over a 

nickel a gallon, a reduction in consumer choices (as an entire 

class of competitors is eliminated) and a decline in the quality 

of service. 

These arguments are best articulated in three studies, 

commissioned by the refiners, which I will discuss in section D. 

"The Opponents.• 

2. The Industry Advocates - Retailers and Jobbers

After reading the above, it is probably easy for you to see 

the retailers' and jobbers' positions. They are in favor of the 

legislation. For all intents and purposes, they have combined 

lobbying forces and thus may be a formidable force. 

The retailers' position was advocated by Mr. Rosenberg of 

the Committee on Small Businesses and by that committee's chair, 

Mr. Bedell (� above). 
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The jobbers' position is similar in that they both claim to 

be hostages to the refiners. In brief, here is a sketch of who 

jobbers are and what they do. Jobbers' positions vary as they 

usually perform both retail and wholesale functions. Jobbers may 

be "branded" if they sell under the trademark of the refiner 

supplier or "unbranded" if they sell under their private name. 

The jobber's function is to acquire petroleum products (usually 

at the refiner terminal) and then to distribute the product to 

other wholesalers or to store the product, extend credit to 

retail customers and perform other wholesale functions. Most 

wholesale gasoline is sold through to independent retailers. 

Also, jobbers may own service stations, manage salary 

oper2ted outlets or sell directly to bulk users such as 

governments, farmers and commercial enterprises. 

Further, the jobber makes his or her profit at the "margin." 

This is the difference between the price the refiner charges 

after delivery to retail (tank wagon price) anc the lower jobber 

buying price, or what the jobber pays at the terminal. The 

amount can vary depending on the service, jobber contract, and 

sales volume. The margin ranges from 2.0 to 2.5 cents per 

gallon. This margin is wholly dependent on the refiner. 

To earn a margin, the jobber invests in transport and 

storage capital, personnel and retail outlet equipment. He or 

she is responsible for the finance cost of oil company credit 
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cards and for hauling the product from the terminal to jobber 

bulk plants and to customers. These are but some of the 

functions that determine jobber margin. 

Hence, in many ways, jobbers are in competition with the 

majors and have a stake in the outcome of divorcement legislation 

[or in the presence of refiner operated stations]. And, if 

independents go out of business, a major jobber market source 

would be eliminated. (Although it may be assumed that jobbers 

will still be in business if divorcement is enacted -- they have 

been and will continue to be the "movers" of petroleum products.) 

E. The Opponents

The sentiment against divorcement is advanced most cogently 

by the American Petroleum Institute. Their position is supported 

by several studies and theories. 

1. American Petroleum Institute

On October 21, 1981, Griffin Bell addressed the Senate 

Judiciary Committee on behalf of the American Petroleum 

Institute. His statement is extensive, well articulated and, 

like the proponent's statements presented here by Marc Rosenberg, 

reflects the opponent's position well. 

1. He quotes from the 1981 DOE Study to support his

position that divorcement is unnecessary. That study maintains 
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that there is no evidence to support a charge of predatory 

pricing and further that the external market, more than any 

single factor, has forced the independents into bankruptcy. 

These external market forces include 1981 deregulation, consumer 

preference shifts, worldwide oil availability, the decline in oil 

consumption. 

2. The full service station is in many ways an anachronism.

Retail outlets like Sears or Wards now specialize in car care. 

Consumers are content to buy only gas from stations and pump it 

themselves. Divorcement, if passed, would preserve the 

anachronism. Mr. Bell's statement maintains that this cost to 

consumers could reach upwards of $286 million per year. 

3. Present anti-trust laws work well enough to protect

consumers. The FTC, under the Clayton and Federal Trade 

Commission Acts, can issue and enforce divorcement, if necessary 

and refiners who violate these acts, are already liable for 

damages. 

The Petroleum Market Practices Act also is in force to 

protect franchisees from abusive treatment by refiners. 

4. He then details the gasoline market scenario that has

forced many independents out of business. In the early 1970's 

and prior thereto, refiners were building and leasing many 

stations. The oil crisis and regulation that followed in the 
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70's it became highly un-profitable to maintain these stations. 

Market forces, therefore, were the prime determinants of 

independent retailers business failures. [What is not spelled 

out here is that these "market forces" in most instances usually 

were applied to the independent in a strong-arm but still legal 

fashion by the majors. For instance, once an unprofitable leasee 

station was targeted, the major would begin a file so that after 

several unsatisfactory inspections, rent increases, the 

prohibition of sale of any besides refiner products, etc., the 

independent would be faced with a refiner whose file on franchise 

contract violations and prohibitions was bulging and cash drawers 

that were anything but bulging. The refiner, then, could easily 

and legally close the station on the basis of the violations and 

unprofitability.] 

5. Finally, he speaks against further regulation in general

and, more specifically, special interest regulation, to solve the 

problem they face. For it clearly is not the government's job to 

protect the independents and other from the forces of 

competition. 

2. Studies

This is an area that I report to you with some trepidation 

and uncertainty. The Sorenson, Umbeck and DOE Studies have been 

called "bunk" by divorcement proponents. Maryland's lower gas 
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price reports are similarly treated by opponents. Who to 

believe ••• ?

a) The first of these studies is "Recent Changes in the

Retail Gasoline Market in Florida and the Florida Jobber" by Dr. 

Philip E. Sorenson (Professor of Economics, Florida State 

University, March 1, 1983) 

This is a good brief sketch of the scenario, the numbers and 

facts surrounding Florida's retail and wholesale petroleum 

product market. Dr. Sorenson concludes that there is little if 

any merit to the contention that divorcement is needed here. The 

market, he says, is the best price regulator. 

Introducing divorcement legislation would have these 

effects: 

1) the absence of competition of major refiners would drive

prices up, 

2) service hours would likely decrease, and

3) there would be less incentive to innovate marketing.

Further, divorcement would not end business failures and jobber 

bankruptcy. Jobbers and retailers have and continue to stay in 

business at a rate much better than most businesses. 
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The net reduction of jobbers is small--between 15 and 20 since 

1981. And, many (30) new jobberships have formed as a result of 

mergers. 

Also, the decline of gas consumption naturally has forced 

jobbers out of business. Although consumption is rising again, 

we can still expect bankruptcies. 

Dr. Sorenson presents his findings and conclusions so 

strongly that one is left wondering how could anyone suggest that 

divorcement would work. Hence, I'm certain his study has been 

used (or will be used) widely by major and smaller oil refiners. 

b) A second major study is "The Effects of Different

Contractual Arrangements: The Case of Retail Gasoline Markets" 

by John M. Barron and John R. Umbeck (Purdue Univ, Oct. 1982). 

[Note: This study, like the one preceding, was commissioned 

by the oil refiners.] 

In this study, the authors present empirical data and offer 

a theoretical explanation of why Maryland's divorcement should 

result in higher prices for gasoline and shorter hours of 

operation. They base their theory on the cost effectiveness of a 

contract between a refiner and dealer versus that between a 

refiner and salaried employee. 
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The study is replete with econometric analyses and, I must 

admit, is beyond my ken. Nonetheless, it is an often referred to 

study and as such should be noted. 

F. Florida's Experience with Divorcement

l. Section 526.151, Florida Statutes

Divorcement legislation was enacted in 1974 by the Florida 

Legislature (see Appendix B) and is still on the books. The law 

provides that after October 1, 1974, no producer, refiner or 

subsidiary thereof shall operate more than three percent of the 

total number of all classes of retail stations that sell its 

products. Second, the law states every producer or refiner shall 

apply rental charges for equipment leased to all leasees equally. 

The law was challenged in 1974 in Exxon Corp. v. Conner, 

(Cir. Ct. 2d Cir. 1974). After a lengthy recitation of the law 

surrounding the state's duty to enact laws under its police 

power, Judge Willis rejected that theory to support the statute 

and decided that divorcement was not a valid exercise of police 

power. 

He ruled further that interference with the private rights 

of the refiners to vertically integrate (and thus operate 

stations) is unconstitutional. Florida case law is cited in 

support. He also states that the law is vague and thus violates 

due process. 
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The opinion goes on to say that there seems to be an equal 

protection violation as well, but he does not say so 

definitively, He sees no merit in the claim by defendants that 

the law is preempted by the Federal Emergency Petroleum 

Allocation Act of 1973 and calls the Commerce clause question a 

"close" one and so reserves judgment on it. 

It appears that Judge Willis ruled on Ch. 74-387, Laws of 

Florida, later s. 526,151, Florida Statutes, on state 

constitutional groun�s. The case was never appealed. 

These facts are important in light of the next development 

in divorcement law, Exxon v. Maryland, discussed above. In that 

case, the U.S. Supreme Court upheld virtually identical 

divorcement legislation and found for the defendant state. Judge 

Willis's holding was quite opposite. However, the Florida case 

was decided on state grounds, it was not expressly or explicitly 

overruled, and was never appealed. Both s. 526.151, Florida 

Statutes, and Exxon v. Conner remain "on the books." 

However, the practical fact of the matter is that. 

divorcement is cons�)tio��d were the issue to arise again,

the law lik�uld be upheld. 
� +o Exx.o"" "· � 

1 
�

�nt-ron-is the-bas.i-s-for�he-slii..t;..,. Gas Kwick, Inc. 
� • �•+ ('�u.c�� '\h:a +- bt issu:td P':>

v. Conner, wher�i� plaintiff rurs fileaA_a writ of mandamus��n--the

second circuit to compel Doyle Conner to enforce s. 526,151, 
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Florida Statutes (1981) as it is codified�•-su-tt�was-recently-,• 

�not-been-heara"! 

The resolution of this issue will be interestin� it may 

remove the necessity�� enactment of other divorcement 

legislation or may propel! opponents to work for the repeal of 

that section • .---� 
� 

C. Market Share Trends in Florida

The Governor's Energy Office conducted a study for the

purposes of our investigation. The task was to evaluate the 

major refiner's market share of retail gasoline sold in Florida 

since 1979. The results show a trend toward relinquishment of 

the retail marketplace. 

Date 

Jan. 1979 

Jan. 1980 

Jan. 1981 

Jan. 1982 

Jan. 1983 

Percentage of volume of retail 

gasoline sold by major refiners 

64.7% 

65.3 

60.5 

57.9 

47.3 

Thus, the market share for the refiners has fallen 

consistently, and that of the independent dealers has increased, 
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(Incidently, the same has been happening on a nationwide basis.) 

The most natural question that flows from this is is refiner 

divorcement necessary if their market share is declining? 

Also, as noted in the Sorenson study, the number of retail 

outlets in Florida has fallen 16% since 1973. This is in 

comparison to a 36% rate of failure on a nationwide scale. The 

figures are not drastic however; the rate of business failures on 

the whole is usually 20% of the total. Hence in Florida, 

retailers survive at a slightly higher rate. (see Appendix C 

for table). 

Note also in that same study that the number of convenience 

stores selling gasoline has increased dramatically from 420 in 

1973 to 1,880 in 1982. This is a 448% increase and also may 

account for declining independent retailers market. (Convenience 

store stations are typically owned and operated by refiners and 

jobbers but may� operated by independent dealers as well.) 

III. Conclusions

The field of petroleum products marketing is extensive and 

complex. This has been an overview of some laws and marketing 

practices. Of course, there is much more to be done, questioned, 

answered and understood before the divorcement question is 

settled. 
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We have seen significant motor fuel marketing changes in 
the past few years. Originally, refiners established a marketing 
network through engagement of independent wholesale marketers -­
jobbers and consignees. These wholesale marketers operated as 
franchisees in particular geographical areas. They built bulk 
plants, purchased trucks, tractor-trailers, etc., and established 
sales contracts with retail dealers. These jobbers and consignees 
were required to use their best efforts to "sign up" branded 
dealers and were generally required to purchase minimum quantities 
of motor fuel each month from their refiner. 

Sometime later, while jobbers and consignees continued to 
operate under contracts with refiners to purchase minimum quanti­
ties of fuel each year, these same refiners started supplying some 
service station dealers directly. This dual distribution system, 
obviously, had an adverse impact on the wnoTesale marketers but 
they could do nothing about it. While many of them had been 
assured that they would be the only distributor of a particular 
refiner's motor fuel products in an area, the contracts (prepared 
by the refiners) did not expressly preserve this promise. Most 
wholesale marketers' economic lives were so closely tied to their 
refiner that they had to accept the new dual distribution system 
imposed by the refiners. Fortunately, the wholesale marketer was 
allowed to purchase at a wholesale price (posted terminal price) 
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which was lower than the price the refiner sold to its direct­
supplied dealers (dealer tankwagon price). Therefore, jobbers and 
consignees could continue to supply dealers who could remain 
relatively competitive with the direct-supplied dealers. Of 
course, the opportunity for continued growth by the jobbers and 
consignees was severely hampered as refiners chose to directly 
supply the more favorably located service stations. 

During the past decade, refiners have introduced a third 
marketing system -- direct-operated retail outlets. These direct­
operated outlets have been opened by refiners in direct 
competition with their own jobbers (and dealers purchasing from 
them) as well as the refiner-supplied dealers. Even today the 
jobbers and the refiner-supplied dealers generally have minimum 
purchase requirements, even though their own refiner/suppliers are 
"taking" their business away from them. 

Wholesale marketers and independent dealers in Florida 
represent a group of dedicated family businesses. Most Florida 
motor fuel jobbers are second or third generation jobbers who have 
served their refiner/supplier diligently for many, many years. 
Likewise, there are a tremendous number of independent dealers who 
have marketed gasoline for a particular refiner at retail for many 
years. 

Existing state and federal trade regulation laws have been 
only partially successful in preventing abuses by refiners in the 
marketing of motor fuel. Total vertical integration by refiners 
may not be per se, harmful, however, refiners have consistently 
used production and refining profits to subsidize their marketing 
efforts at their direct-operated outlets. Jobbers and independent 
dealers have been placed in a cost/price squeeze in what can only 
be interpreted as an attempt to drive them from the market. 

Several states have enacted retail divorcement statutes to 
remove the refiner from the retail market. Other states have 
enacted legislation to prohibit unfair and anticompetitive prac­
tices by refiners, including subsidization of retail marketing by 
upstream profits and predatory pricing at retail. The legislative 
solution proposed by Florida's jobbers and dealers addresses the 
more blatent abuses currently present in the marketplace. The 
following is an attempt to address some of the provisions 
contained in your preliminary draft which we find objectionable. 
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Section 3 - Definitions 

(a) There is no definition of competition. We have pre­
viously defined competition to mean competition between any two 
sellers so that an injury to a single retail dealer would be 
deemed an injury to competition. We presume with no definition of 
competition that you intended that the federal antitrust law 
standard be applied. That standard is more than a single 
competitor. Injury to competition is an injury to the competitive 
market generally, not necessarily indicated by injury to one or 
more specific competitors in the market. It is, of course, this 
broad standard and the consequent burden of proof that precludes 
federal antitrust actions against refiners by dealers today. The 
refiners we have been dealing with have agreed all along that an 
injury to a single dealer should be actionable. 

 
(b) The definition of a posted terminal price for blended

fuel has been eliminated. I presume this is intended to eliminate 
any flooring of refiners dealing in blended fuel (gasohol). Of 
course, there are presently substantial federal tax exemptions for 
gasohol and the Florida exemption remains intact also. The 
refiners with whom we have been dealing (including Southland) all 
agreed over a month ago that it was fair to regulate blended fuel 
in the fashion we set forth in our 4/25 draft (attached). 

Section 6 - Discriminatory Allocations Unlawful 

There is no justification for discriminatory limitations or 
allocations by suppliers. Therefore, the five-day window should 
be removed. You will note that this section applies to jobbers as 
well as refiners so we are not currently looking out for ourselves 
in wanting this provision removed. The Florida Petroleum 
Marketers Association has members who have been branded jobbers in 
excess of 20 years whose suppliers have directly told them they 
will not be allowed to expand further in their own markets and, 
accordingly, have been denied products while their refiner/ 
suppliers have opened new stations and operated them directly or 
with dealers. This is simply wrong by anyone's standard. 

Section 7 - Unfair Practices Unlawful 

Under present federal law (the Petroleum Marketing 
Practices Act), refiners must renew contracts with dealers unless 
renewal is foreclosed by certain events. However, refiners have 
been •sticking it to dealers" in one of two ways: 

(a) Converting their stations to convenience
stores, which the dealer probably doesn't
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know how to run, thereby assuring his 
failure {and assuring that the refiner 
takes back the C-store and directly oper­
ates it thereafter); or 

{b) By raising the dealer's rent to an un­
reasonable level. 

As "suppliers" also, the jobbers feel that the following 
paragraph is an appropriate subsection (2): 

(2) It shall be unlawful for a supplier
supplying motor fuel to a person for
resale and leasing a retail outlet to the
person to impose an unreasonable material
modification in the contractual arrange­
ments including a material modification
of the leased retail outlet, unless such
modification is made in good faith and
based upon reasonable business prac­
tices.

Section 8 - Certain Rebates Unlawful 

Section 8, as proposed, will "gut" the effect of Sections 4 
and 6. Jobbers {and their dealers) are presently competing with 
their own refiner/suppliers in two ways--through the refiner's 
direct-operated units as well as through the refiner's direct­
supplied dealers. In many markets, the refiners have not yet 
opened their direct-operated units but are only dual marketing, 
i.e., through jobbers as well as direct-supplied dealers. In 
these dual markets, the refiners give rebates to their direct­
supplied dealers without providing proportionately equal rebates 
to their jobbers so that the jobbers can pass on rebates to their 
competing dealers. Remember, they are all the refiner's dealers, 
regardless of refiners now attempting to say a jobber-supplied 
dealer is not their dealer. As far as the jobbers are concerned, 
there is no justification for this discriminatory rebate situa­
tion. It is the refiner's way of engaging in predatory action to 
foreclose a jobber and his dealers from a market. After all, the 
refiner has established both of these marketing arms--the jobber 
being established first then having the refiner impose direct­
supplied dealers in the same competitive market. To treat one 
dealer different from the other is discriminatory and unfair. 
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Our version of Section 8 (4/25 draft) prohibits unequal 
rebates to all persons purchasing for resale in a market, 
regardless of level of distribution. To require only equal 
rebates at the same level of distribution is to ignore this 
current abusive and discriminatory practice. 

Furthermore, the rebate system can be used to get around 
the allocation prohibition in Section 6. It doesn't matter that a 
jobber and his dealers receive the same amount of product as his 
refiner is supplying to its direct-supplied dealers if that dealer 
is given such a competitive advantage, through rebates, that the 
jobber's dealers cannot sell their product. 

Everyone attempting to compromise agreed to the rebate 
provision in our 4/25 draft until last week. Only Gulf (Sohio) 
objects now. In fact, several of the other ref1nersopenly agreed 
that Section 8 of our draft was fair. 

Section 9 - Exempt Sales 

Section 9 (d) will be abused. After all, what is a 
"remodeled" business? At least remove "or remodeled." 

Section 13 - Severability 

We know that certain refiners will attack this law. 
Therefore, it has been our contention that the legislature should 
express the intent that regulation in this area is deemed neces­
sary. In expressing this intent, we have urged you to declare 
that the substantive sections {Sections 4 through 8) are part and 
parcel of an overall regulatory scheme which better addresses the 
industry abuses than retail divorcement of refiners and that 
should any of the substantive sections be stricken or declared 
invalid---rri"at the legislature would deem divorcement to be 
preferable and, therefore, all provisions of the act should be 
stricken. 

We recognize that this is a problem area and are not 
unsympathetic to the arguments of the refiners who direct operate. 
Accordingly, we suggest no severability section which, as you 
know, still favors these refiners. 

Thanks for your interest, time and effort in this matter. 

JMH/jk 

Enclosure 
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THE ECONOMIC IMPACT OF GASOLINE RETAIL DIVORCEMENT 

UNDER FLORIDA STATUTES, SECTION 526. 151 

Background 

Florida's gasoline retail divorcement law (Florida Statutes 
Section 526.151) was enacted by the Florida Legislature on the 
final day and in the final hour of the 1974 legislative session. 
There was practically no debate and little prior committee dis­
cussion. It became law without the governor's signature. It 
was enacted because Florida had just experienced its first and 
only gasoline crisis in the period between October 1973 and 
May 1974. The combination of the Arab crude oil embargo and 
hastily-drawn federal price control and allocation regulations 
resulted in periodic severe restrictions on the availability 
of gasoline in Florida over these months. At the height of the 
tourist season, visitors and residents alike were faced with 
long gasoline lines and unpredictable shut-downs of stations 
in evenings and on weekends. Many stations closed their doors 
for good as a new style of marketing gasoline began to evolve, 
replacing traditional low-volume (and high cost) neighborhood 
service stations with high-volume (low cost) "pumper''-style 
stations emphasizing self-service. Florida's tourist industry 
found itself in the midst of an economic depression. State tax 
revenues plummeted. The legislature was pressed to take action, 
to ao something about the gasoline crisis. It was in this atmos­
phere of confusion and crisis that Florida's gasoline retail 
divorcement law was enacted. 

In retrospect, it can now be seen that Florida's gasoline 
crisis was created not by the unwillingness of refiners to supply 
a sufficient quantity of gasoline to the state over the time 
period in question but, instead, by federal price control and 
allocation regulations. The allocation regulations were partic­
ularly damaging to Florida, where the rate of growth in gasoline 
sales was in excess of 10 percent in the first ten months of 
1973, because the federal regulations forced refiners to limit 
their sales in any state to a fraction of the historical sales 
in that state in the base year 1972. Thus while low-growth states 
went through the months of the ''energy crisis'' with no gasoline 
problems, high-growth states, including Florida, suffered greatly 
during this period, 

The ending of federal price control and allocation regulations 
in January 1981 has been followed by an extraordinary period of 
free and open competition in the markets for crude oil and gaso­
line. Despite increases in federal and state gasoline taxes amoun­
ting to about 9¢ per gallon in the U.S. since deregulation, the 
average retail price of gasoline has fallen by almost 20¢ per gal­
lon (annual average) through 1984 (see Table 1 ), and is expected 
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to fall by at least another 5¢ per gallon in 1985. 

In view of the remarkable display of the efficacy of compe­
titive pressures in protecting the interests of consumers in 
the post-deregulation gasoline market, it is not surprising 
that most observers now agree that federal regulation of U.S. 
energy markets over the 1971-81 period greatly impaired our 
national productivity and reduced consumer welfare. 

Despite abundant evidence that competition is thriving in 
the gasoline market under deregulation, Florida's citizens may 
soon find themseives facing an unwanted and unnecessary restric­
tion on the freedom of a whole class of vigorous competitors to 
sell gasoline in their state--that is, if Florida's retail di­
vorcement law of 1974 is reactivated. The reason this law has 
not previously been enforced is that it was declared to be un­
constitutional by a Florida Circuit Court in 1975. It was 
revived in the summer of 1984 as a result of legal action by its 
proponents, who based their appeals on the decision by the U.S. 
Supreme Court (in Exxon, et al. v. Maryland, 1978) which said 
that a similar divorcement law passed in the state of Maryland 
in 1974 could be enforced in that state. 

At this point, then, there is no question that Florida's 
retail aivorcement law may legally be enforced by the state. 
The important questions for the people of Florida, however, 
are these: 

Does gasoline retail divorce�ent truly serve 
the interests of the people of Florida? 

Is Section 526.151 legislation that the people 
of Florida would willingly enact in 1985, given 
our much deeper knowledge of what constitutes 
appropriate economic policy toward the energy 
industry and our greater understanding of 
the effects of government regulation of energy 
markets? 

Impact of the Maryland Divorcement Statute 

After a five year delay pending legal appeals, Maryland's 
divorcement law was finally enforced by the state on July 1, 
1979. Of the 248 refiner-operated stations in Maryland, 210 
were sold off or closed while the remainder were permitted to 
continue in operation because of exemptions permitted by the 
statute. About 11 percent of the divorced stations were closed 
by their refiner-operators, while the remainder were sold to 
other retailers or converted to franchise operation. While the 
divorced stations represented only about 6 percent of the retail 
gasoline outlets in Maryland in 1979, they accounted for 10.3% 
of the gasoline sales in Maryland in that year. 
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Economic theory suggests that the elimination of a whole 
class of competitors from a retail market, as in the case of 
refiner divorcement in Maryland, will tend to increase the 
level of prices in the market. Two comprehensive studies of 
the effect on prices of the Maryland divorcement statute have 
concluded that this result has, indeed, been observed in that 
state. 

In the first of these studies, researchers from Purdue 
University obtained detailed price histories for about 600 
retail outlets in Maryland covering the time period January 
1977 through January 1982. The stations in tne study included 
85 percent of the stations divorced together with over 400 
stations which competed directly against those stations. The 
findings of the study were striking, Prices at the stations 
which were divorced had increased, on average, by about 2c to 
6¢ per gallon as compared to prices at the directly competing 
stations. Moreover, prices at the directly competing stations 
had increased by about 0.7¢ to 3¢ per gallon as compared to 
the overall increase in prices in the marketplace. In total, 
according to the Purdue study, retail divorcement had cost 
consumers in Maryland over $15 million per year in higher gaso­
line prices. (See J. Barron and J. Umbeck, ''A Dubious Bill of 
Divorcement,'' Regulation, January/February 1983, pp, 29-33.) 

A second study, conducted by the present writer, compared 
changes in the overall level of retail gasoline prices in Mary­
land in the post-divorcement period with changes in the average 
level of prices in the U.S. generally and in other East Coast 
cities. This study used Lundberg Survey data for prices of 
leaded and unleaded gasoline and for both self-service and 
full-service methods of sale. The study concluded that, on a 
weighted average basis, retail prices (with taxes excluded) 
had risen by 1.87¢ per gallon more in Maryland than in the U.S. 
generally over the period fromJuly l, 1979 through December 31, 
1982. (See P. Sorensen, Additional Evidence on the Economic 
Im act of Refiner Divorcement from Retail Gasoline Marketin 
in Maryland, September 1933. 

Effect on Retail Prices of Florida Statute 526.151 

The Florida divorcement statute permits exclusions and exemp­
tions which are not allowed under the Maryland statute. These 
exclusions and exemptions have the result of weakening the market 
impact of divorcement, as compared to Maryland's law. At the 
same time, the nature of Florida's gasoline markets suggests 
that even the weaker form of divorcement prescribed in Section 
526. 151 will have a significant negative effect on the compe­
titive process.

The Florida statute reads, in part, as follows: " ... no produ­
cer, refiner, or a subsidiary of any producer or refiner, shall 
operate, with company personnel, in excess of 3 percent of the 
total number of all classes of retail service stations selling 
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its petroleum products, under its own brand or secondary brand." 
In addition, paragraph 3 of the statute exempts from the law 
any producer or refiner who ''purchases or obtains more than 
90 percent of the unrefined petroleum products to be so refined 
from another producer or refiner of petroleum products". 

The "3 percent" exclusion and the ''90 percent" exemption 
raise some complicated problems of legal definition which can­
not now be precisely resolved. In order to estimate the econo­
mic impact of the divorcement law, assumptions must be made 
concerning these future legal definitions. 

In analyzing the economic impact of the statute, the follow­
ing assumptions have been made: 

1. Stations operated "with company personnel''
will be interpreted to include both sala­
ry-operated stations and stations owned by
refiners but operated using contractor­
supplied labor.

2. Refiners with 33 or fewer branded retail
outlets in Florida (who are not exempted
under the ''90 percent'' exclusion) will
not be permitted to operate any stations
in Florida using "company personnel''.

3. An annual average level of refinery runs
and production will be used to determine
whether a producer-refiner is excluded
under the ''90 percent'' exclusion.

Statistics on the total number of retail gasoline outlets, 
the number of refiner-operated retail outlets, and related data 
are presented in Table 3. As shown, only 26 percent of the 972 
refiner-operated retail outlets in Florida in 1984 were controlled 
by the nine major refiners selling gasoline in Florida. Thus it 
is clear that the impact of the Florida divorcement statute will 
be most acutely felt by the smaller refiners. 

Based upon responses from 30 refiners selling gasoline in 
Florida, 455 refiner-operated retail outlets in Florida may be 
divorced, using the criteria stated in the assumptions listed 
above. These will include 131 stations operated by major re­
finers and 324 stations operated by smaller refiners. 

The 972 refiner-operated stations in Florida are located in 
47 of Florida's 67 counties. The 455 stations to be divorced 
are likely to include stations located in at least 40 of these 
counties and, most particularly, all of the more populated 
counties in Florida. 
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Data from the refiner survey indicate that the 455 stations 
likely to be divorced sold 10. l percent of the gasoline consumed 
in Florida in 1984. By way of comparison, the 210 stations di­
vorced in Maryland sold 10.3 percent of the gasoline consumed 
in that state in 1979. 

These market share comparisons would seem to indicate that 
divorcement had a greater impact on consumer prices in Maryland 
than would be expected in Florida. But this ignores the impor­
tant factor of interstate competition between gasoline sellers 
in Maryland (particularly in the Baltimore area) and gasoline 
sellers in neighboring states, such as Virginia, where refiner­
operated stations have not been divorced. In contrast to Mary­
land, Florida's gasoline sellers operate in isolated markets 
with little or no exposure to interstate competition. This 
factor should more than compensate for the slightly smaller 
market share of the stations to be divorced in Florida, permit­
ting the Maryland findings relating to price increases to be 
usea in estimating price increases in Florida. 

Using the experience in Maryland as a guide, the estimated 
increase in retail prices in Florida resulting from the enforce­
ment of Statute 526.151 will be approximately 1.87¢ per gallon. 
At 1984 levels of gasoline sales, these price increases will 
cost Florida consumers almost S100 million per year. 

These price increases are the equivalent of a major increase 
in taxes on Florida's drivers. But the benefits of this "tax" 
will not show up in the form of improved streets and highways 
but in the higher incomes earned by gasoline retailers not sub­
ject to divorcement. 

Other Economic Impacts 

The 455 stations to be divorced in Florida presently employ 
over 3,000 workers. Many of these workers earn high wages and 
have accumulated medical and retirement benefits which they will 
lose if their employers are forced out of business in Florida. 
While some of these workers might be re-employed by the firms 
which take over the divorced stations, these new employers are 
not likely to offer the kinds of benefits which workers enjoy 
in their current jobs. 

The Purdue University study of the Maryland divorcement law 
(cited above) discovered that the stations which were divorced 
in that state significantly reduced the number of hours of opera­
tion each week when they were taken over by their new owners 
or operators. On average, the reduction in hours amounted to 
8 hours per week. This finding suggests that divorcement in 
Florida would have the additional impact of making it more diffi­
cult for both residents and tourists to find gasoline in the late 
evenings or at other inconvenient times of the week. 
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Divorcement and the Taking of Property by the State 

In his 1975 decision declaring Florida's divorcement statute 
to be unconstitutional, Judge Willis of the Second Judicial Cir­
cuit said, " ... legislation damaging to one segment of a class of 
legitimate business and beneficial to another, with the general 
public not being served, is an invasion of the liberties involved 
in constitutional guarantees of the right to acquire, own and 
enjoy property. This statute serves no protection of the public 
welfare but is discriminatory to that segment of the petroleum 
retail service stations which are company owned." 

The 455 stations to be divorced in Florida have a current 
market value exceeding $150 million. The divorcement of this 
property from its current owners under ''fire sale" conditions 
\o,OUld undoubtedly result in major capital losses for the present 
owners. These owners invested their capital in Florida in the 
expectation of being afforded the equal protection of the law, 
and of being allowed to compete freely and fairly in the market­
place. Enforcement of Section 526.151 would have a chilling 
effect on Florida's investment climate, seriously impairing 
Florida's image as an open and competitive market. 
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Table 1. 

TREND OF REGULAR GRADE GASOLINE PRICES IN THE U.S. 

Year 

1960 
1 961 
1 962 
1 963 
1 964 
1 965 
1 966 
1967 
1 968 
196 9 
1970 
1971 
197 2 
1973 
1 9 7 4 
197 5 
1976 
1 977 
1 978 
197 9 
198 0 
1 981 
1 982 
1983 
1 984 

Average Retail Price 
(Including Taxes) 

31.13¢ 
3 0. 7 6 
3 0. 64 
30.42 
30.35 
31 • 1 5 
32.08 
3 3. 1 6 
3 3. 71 
34.84 
35.69 
36.43 
3 6. 1 3 
38.82 
52.41 
5 7. 2 2 
59.47 
63. 07
65.71
87.79

121.72 
131.10 
122.23 
122.50 
112.70** 

Average Real Price* 
(Including Taxes) 

3 5. 1 0¢ 
34.33 
33.82 
32.67 
32.67 
32.96 
33.00 
33.16 
32.35 
31 • 7 3 
30.69 
30.03 
28.83 
2 9. 1 7 
35.48 
35.50 
34.88 
34.75 
33.63 
40.38 
49.32 
48. 1 5 
4 3. 21 
4 1 • 1 5 

36.35**

Sources: Platt's Oil Price Handbook and Bureau of 
Labor Statistics, Consumer Price Index 

*Real prices are obtained by deflating actual prices
by the U.S. Consumer Price Index, with 1967=100.

**Preliminary estimate. 



Year 

197 2 

197 3 

l 97 4

197 5 

l 97 6

l 9 7 7

l 97 8

l 97 9

1980 

l 981

1982 

l 983

l 984

Table 2. 

GASOLINE CONSUMPTION IN FLORIDA 

Gasoline Consumption 
(thousands of gallons) 

3,881,305 

4,270,876 

4,122,323 

4,263,012 

4,424,991 

4,602,161 

4,896,673 

4,848,852 

4,745,282 

4,779,306 

4,840,999 

5,078,234 

5,261 ,000* 

Change from 
Prior Year 

+ll.7%

+10.0%

- 3.5%

+ 3.4%

+ 3.8%

+ 4.0%

+ 6.4%

- 2.1%

+ o. 7%

+ l • 3 %

+ 4.9%

+ 3.6%*

Sources: Florida Department of Revenue; Florida Depart­
ment of Transportation; Federal Highway Administra­
tion. 

*Estimated from nine month totals.



Table 3. 

STATISTICS ON RETAIL GASOLINE OUTLETS IN FLORIDA, 1984 

Total number of retail gasoline outlets in 
Florida, June 30, 1984 

Total number of major brand retail outlets* 

Refiner operated***: 
Leased to dealers: 
Jobber operated: 
Number offering routine auto 

services: 

250 
2 , 124 
3,436 

4,288 

11,289 

5, 81 0 

Total number of smaller refiner brand retail 
outlets** 

Refiner operated***: 722 
Leasea to dealers: 130 
Jobber operated: 999 
Number offering routine auto 

services: 407 

Total number of convenience stores selling 
gasoline (also included in above totals) 

Major refiner operated***: 
Smaller refiner operated***: 
Jobber operated: 
Operated by chain retailers 

and others: 

168 
518 

1 , 006 

1 , 1 3 6 

1 , 8 51 

2,828 

Shares of the market based upon total retail gasoline 
outlets in Florida in 1984 

Operated by nine major refiners***: 
Operated by smaller refiners***: 
Operatea by dealers franchised by 

refiners: 
Operated by Jobbers and others: 

2.2 percent 
6.4 percent 

20. 0 percent
71.4 percent

Sources: Florida Department of Agriculture; Retail Grocers 
Association of Florida; survey of 30 refiners supplying 
gasoline to Florida. 

*Includes Amoco, Chevron, Exxon, Gulf, Mobi 1, Phi 11 i ps,
Shell, Texaco, and Union. Gulf's operations in 
Florida will be transferred to Sohio in 1985. 

**Includes such brands as Cheker, Citgo, Delta, Hess, Jet, 
Pilot, Spur, Super Test, Tenneco, and USA. 

***Refiner operated stations include both salary operated 
and contract personnel operated stations. 



Table 4. 

THE ECONOMIC IMPACT OF REFINER DIVORCEMENT IN FLORIDA 

Number of refiner-operated stations in Florida 972 

Nine major refiners 250 
Smaller refiners 722 

Stations divorced under Statute 526. 151 

Nine major refiners 131 
Smaller refiners 324 

Number of Florida counties with refiner-operated 
stations 

Market value of 455 stations which would 
be divorced under s. 526.151 

Increase in retail prices for gasoline resulting 
from divorcement in Florida 

Cost to consumers in Florida resulting fro� 
retail divorcement 

455 

47 

$150 million 

1.75¢-2.0c/gal. 

$100 million 
annually 

-------------------------------
-----------------------

Sources: See text of report. 



FROM: 

DATE: 

Florida Petroleum 
Marketers Association Inc
209 Office Plaza • Tallahassee, Florida 32301 • Phone (904 J 877-5178 

MEMORANDUM 

L. CARL ADAMS(V
EXECUTIVE VICE PRESIDENT

MARCH 27, 1985 

Recently Dr. Philip E. Sorensen, an economist with Florida State University, 
released a report concerning retail gasoline divorcement. Table 3 of that 
report made certain statements about market share and in particular stated 
that ''jobbers and others'' had a 71.7% share of the Florida market. 

Attached please find a revised Table 3 prepared by Dr. Sorensen, along with 
a letter written to a Florida Petroleum Marketers Association jobber. 
Obviously the new Table 3 shows an entirely different picture than reflected 
in Dr. Sorensen's first report. 

LCA/jh 

Atta'chment 

otllc::ers, Pres/den/, B1fl Lank Jr • President Elect B W S1mpk1ns • Treasurer Michael Lazzara • Vrce P1esldent Charles Grimsley • V/Ce President Danny Miller 

PMM Director Joe Capnano • E:,.ecu11ve v,ce President Gari Adams 

Directors Dan Bryanl • Jim Fo,e • Dick Fornell • Wilson Hinson • Deck Hull • Ed Koch Jr • Philip LeVass�r • Wayne Le,..,11 • Dwight Lewis • Richard Puckett • Bob Schwalb 

• Michael Sparkman • Bob Tate • E L Williams • J Hulon W1ll1ams UI 



Table 3. 

STATISTICS ON RETAIL GASOLINE OUTLETS IN FLORIOA--1984 

Total number of retail gas0line outlets 
in Florida, Jqne 30, 1984 11,289 

Total number of major brand retail outlets* 5,810 

Refiner operated**: 
Leased to dealers: 
Jobber operated***: 
Open dealer operated: 

250 
2, 1 24 
3, l 03 

333 

Total number of smaller refiner brand retail 
outlets**** 

Refiner operated**: 
Leased to dealers: 
Jobber operated***: 
Open dealer operated: 

722 
130 
980 

l 9

Other retail outlets operated by chain mar­
keters and others 

rlajor brand retail gasoline outlets offering 

1 , 3 51 

3,628 

routine auto service: 4,288 (7:l.8":) 

S,�aller refiner brand gasoline outlets offer-
ing routi�e auto service 407 (22�) 

-----------------------------------------------------------
---

ri o . of co 11 v en i enc e s to 1· e s s e 1 l i n g g a sol i 11 e 
in Florida 
�ajar refiner operated**: 
Sn1aller refiner operated**: 
Operated by others: 

168 
516 

2 , 1 4 2 

2,G28 

------------------------------------------------ -------
-------

Share of the market based upon total nu�ber of retail 
outlets in Florida in 1984: 

Operated by nine major refiners**: 2. 2 percent
Opera tea by smaller refiners**: 6. 4 percent
Operated by lessee dealers of refiners: 20.0 percent 
Operated by jobbers***: 36.2 percent 
Cpera ted by chain retailers & others: 3 2. 2 percent 

Sourc12s: Fla. Dept. of Agriculture; Retail Grocer's Assn. of Fla., 
survey of 30 refiners supplying gasoline to Florida. 

Notes: *Includes Amoco, Chevron, Exxon, Gulf, i1obil, Phillips,
Shell, Texaco, and U,1ion. (Gulf is now part of So:1io in Fl<1j. 

**InclJdes both salary and contract-operated stations. 
***lncluaes dealers who leas� stations fro� jobbers. 
* * * * I n c l u de :; brand s s u c h a s Che k e ,. , C i t go , Del ta , F i n a , He s :, ,

Jet, Pilot, Spur, Super Test, Tenneco, USA, anJ Zippy.



DR. PHILIP E. SORENSEN 

2239 TRESCOTT DRIVE 

TALLAHASSEE. FLORIDA ::Jlt3U 

(904) 3!t�·943(5 

March l 0, 1985 

Mr. P. N. Risser, III 
RI sser Oi 1 Corp. 
5001 Park Blvd., Suite 200 
Pinellas Park, Florida 33565. 

Dear Mr. RI sser: 

MAR 1 " RECD

Thank you for your letter of February 27. Permit me to try 
to answer some of your questions. 

There are so many terms used in Table 3 that I can't easily 
determine which ones you would like to have defined. I think some 
of the confusion might have been caused by the organization of 
numbers in Table 3. I enclose a newer version of this table which 
makes it easier to understand what each set of numbers represents. 

2. Most of the data in Table 3 were derived from a survey of
30 refin*ers who sell gasoline at the wholesale or retail level in 
Florida. The Department of Agriculture of Florida provided the 
number for the total retail outlet count {11,289). The Retail 
Grocer's Association provided an estimate of the total number of 
C-Stores in Florida which sell gasoline.

3. Eleven companies are listed in the National Petroleum News
as ''Group One" integrated refiners. The nine companies on that list 
which market gasoline in Florida were included under my heading of 
''major refiners''. These companies are distinguished from other refi­
ners in having distribution channels in 30 or more states, national 
advertising, national credit cards, and an emphasis on brand quality. 

4. My study is available from Carlton Jackson at the Florida
Petroleum Council in Tallahassee. My 1983 study is out-of-print, 
but I provided a copy to the law firm representing the Florida 
Petroleum Markter's Association, so I think you should be able to 
obtain a xerox copy from Carl Adams. 

I hope that this information is of some use to you, and I wish 
you well in the difficult problem of staying alive in the gasoline 
market of the l980's. 

*The refiners who responded to this
survey were promised that individual
company data would remain proprietary.

�
urs, 

<.vU-1,N'µ..---

Philip Sorensen 
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Introduction 

I have been retained by the Florida Petroleum Marketers Association 

to provide an evaluation of Dr. Philip Sorensen's opinions on the 

econanic effects of retail gasoline divorcenent in Florida. At this 

t:ure, my evaluation is incomplete. Nonetheless, I shall offer sane 

preliminary analy:;is of Dr. Sorensen's work.1

Based upon Dr. Sorensen's stateirents and writings, it is apparent 

that he is an outspoken critic of retail gasoline divorcenent. His 

conviction is based upon his understdl1ding of economic theory and his 

interpretation of the empirical evidence. Unfortunately, his 

understanding of economic theory seems flawed and his interpretation of 

the empirical evidence is subject to some dispute. 

Sunrnary of Alleged Impacts 

Dr. Sorensen found four impacts that he feels can be traced to the 

imple1rentation of Florida's divorcement law. These are as follows: 

1. Current owners of stations to be divorced will suffer "major

capital losses" because the divorcement of their property will occur 

"under 'fire sale' conditions." 

2. Employees of the stations to be divorced will be affected

adversely. 

3. The divorced stations will be open fewer hours.

1Professor Sorensen's views are on record in the following:
a. "Competition in Gasoline Marketing in the U.S.," 1981.
b. "Additional Evidence on the Economic Impact of Refiner

Divorceirent from Retail Gasoline Marketing in Maryland,"
September 1983; and

c. "The Economic Impact of Gasoline Retail Divorcement under
Florida Statutes Section 526.151," January 1985.
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4. The retail price of gasoline will be higher.

As= shall see below, Dr. Sorensen's conclusions appear 

to be unfounded and are misleading. At best, his conclusions are 

the result of his own confusion. My observations are based on a 

preliminary analysis, and I will have rrore definite conclusions 

in the near future. 

Alleged Capital Loss 

Before exploring Dr. Sorensen's opinion,= should have a clear 

understanding of what Florida's retail gasoline divorcerrent law entails. 

The law precludes a petroletnn refiner from operating, with corrpany 

personnel, nore than three percent of the retail service stations 

selling its branded products. The law does not preclude ownership of 

any physical property. Thus, a refiner that owns the land, the 

buildings, the pumps, and other necessary irrprovernents need not sell 

these as a result of the divorcerrent law. All that the law requires 

is that the service station be operated by a lessee dealer rather than 

a canpany employee. Thus, there is no need for·a sale at all much less 

a "fire sale". Dr. Sorensen has blatantly misrepresented the 

requirements and effect of Florida's retail divorcerrent statute in 

this regard. 

In addition, the lessee dealer will pay a fair narket value as 

rent for using the refiner's physical property. Coo-petition anong 

potential lessees will protect the refiner and insure that it will 

receive a fair narket payment. In addition, the refiner will be able to 

sell its refined products to its lessee dealers. Consequently, Dr. 

Sorensen's concern that refiners will experience "mjor capital losses" 

is unfounded. 
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Alleged Impact on Enployees 

Dr. Sorensen points out that the 455 stations to be divorced 

presently enploy over 3,000 workers. His concern is that these 

people will lose their jobs if the stations are divorced, but this 

concern seems unfounded tc ne. After all, the service stations are 

not going to disappear and will require staffing. If one presurres 

that the current owners - refiners - have staffed these stations 

efficiently, i.e., with the appropriate munber of workers, the 

lessee dealers will still need the sane number of people. If the 

current employees are worth keeping by the refiner operatcrs of the 

stations, they will still be worth keeping after a change in ownership. 

As a consequence, no one who would not be fired by the refiner is 

likely to be fired by a lessee dealer. 

If a person is fired by a lessee dealer, that Job must be filled by 

saneone else. Of course, the person losing his or her job is hurt, but 

the replacerrent employee is better off. On balance, one cannot conclude 

that there is a net loss. 

As far as I can tell fran Dr. Sorensen's papers, his concerns about 

enployee loss of nroical and retirerrent benefits is pure speculation 

since no evidence of this has been presented in any of Dr. Sorensen's 

papers. 

Alleged Impact on Hours of 92<-ration 

Dr. Sorensen pointed to a study conducted by Barron and Umbeck 

that found that divorced stations were open eight fewer hours per week
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2 following divorcerrent in Maryland. He is concerned that divorcerrent 

in Florida will have the unfortunate effect of "making it m::>re difficult 

for both residents and tourists to find gasoline in the late evening 

or at other inconvenient tirres of the week." 

I have no way of knowing whether this is likely to happen in 

Florida, but we can consider the economics of the issue. A lessee 

dealer will rerrain open an extra hour if he expects on average to 

improve his profits by doing so. The same e=nomic logic drives the 

decision of the refiner operator of a service station in principle. 

Now, suppose that the refiner has many stations. In order to simplify 

decisions, he may have standardized hours of operation for all of his 

stations or for classes of stations. If so, sare stations nay be open 

an inappropriate number of hours - too many or too few. When a single 

lessee dealer assumes operational responsibility, the hours of operation 

for each station will be determined on an individual basis. If a 

station cannot be operated profitably during certain hours on average, 

then it should not be open during those hours. Closing during 

unprofitable t:iJnes will reduce costs and benefit consumers on average 

due to lower prices that result from the lower costs. No doubt, an 

occasional consumer will be inconvenienced, but that is true for all 

products. There is nothing special about gasoline in this regard. 

2John Barron and John Umbeck published a surcmrry of their study as
"A Dubious Bill of Divorcerrent: The Case of Oil Refiners and Gas 
Stations" in Regulation, Jan.-Feb. 1983, pp.29-33. 
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Further, Dr. Sorensen conveniently ignores the fact that ll1

their lease agreerents refiners typically dictate hours of operation 

to their lessee dealers. Florida's retail divorceirent law does not 

alter this current practice. 

Alleged Impact on Retail Gasoline Prices 

Dr. Sorensen's nost drarratic conern is with the impact of 

divorcerrent on retail gasoline prices. He asserts that "[el conomic 

theory suggests that the elimination of a whole class of cx:,npetitors 

from a retail market . • . will tend to increase the level of prices in 

the market." This is eleirentary economics. But it has nothing to do 

with the situation that divorcement will create. As we discovered 

al::ove, divorcement does not eliminate any canpetition. The refiner 

operators will be replaced by lessee dealers and the number of 

conpetitors remains the sazre. M::Jreover, even if sare refiners behaved

in an economically irrational way and refused to permit their stations 

to be operated, conpetition =uld result in new stations opening. 

Consequently, Dr. Sorensen's application of economic theory to this 

situation is simply incorrect. 

Dr. Sorensen's concern regarding price effects does not depend upon 

misapplied economic theory alone. It also depends upon satE enpirical 

research that he conducted using Maryland's experience with divorcerrent. 

His conclusion is as follows: 

"Using the experience in Maryland as a guide, the estimated 

increase in retail prices in Florida resulting fran the 

enforcen-ent of Statute 526.151 will be approximately l.87� per 

gallon. At 1984 levels of gasoline sales, these price 
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increases will cost Florida consurrers alnost $100 million 

per year." 

This is certainly an alarming statistic if it is ac=ate. 

Dr. Sorensen's analysis and interpretation of the empirical data 

are subject to challenge in several regards. First, the 1.87¢ price 

differential is an average based ui:on an incomplete data set. Second, 

it is influenced by sare early experience under divorcement. Third, 

there are no controls for other influences. In other words, Dr. 

Sorensen canpared the changes in Baltinore with those in the United 

States as a whole and assumed that any differences were due to 

divorcerrent. This is a totally unacceptable way of conducting empirical 

research. It fails to rreet the mininrum standards of our profession. 

I have not canpleted my own analysis of Dr. Sorensen's price data, 

but there are several points that can be made: 

(1) At the beginning of the period analyzed by Dr. Sorensen, the

price in Baltinore was 2.41¢ per gallon below the price for the U.S. as 

a whole. By the end of the period, the price differential had widened 

to 3.33¢ per gallon. Thus, the price for the U.S. rose rrore than the 

price for Balt11IDre over the entire period. 

(2) According to Dr. Sorensen, dealer rrargin is an indicator of

co�titive vigor. At the beginning of Dr. Sorensen's period, the 

dealer nargin in Baltoore was 1.08¢ per gallon below the dealer ITBrgin 

for the U.S. By the end of the period, the differential had risen to 

1.34¢. Thus, Baltoore would appear to have become rrore - not less -

competitive under divorcerrent. 
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(3) While dealer margins in Baltinore rose by 27.3 percent over

the period examined, the Consumer Price Index rose by 35.3 percent. 

Thus , in real teTIIIS , the dealer margins actually decreased during the 

divorcement period in Baltirrore. 

(4) If one were to use the same standard of ernperical research as

Dr. Sorensen it could be shown that Florida consurners, paying the 

Baltinore price rather than the U.S. price, would save 3.33<;: per gallon 

for a total saving in excess of 170 million dollars. 

Conclusion 

Based upon my preliminary analysis of Dr. Sorensen's work, there 

appears to be no foundation for his conclusions. Neither his use of 

economic theory nor his interpretation of the empirical evidence makes a 

case against retail divorcement. 
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Florida Petroleum 
Marketers Association Inc
209 Office Plaza• Tallahassee, Florida 32301 • Phone (904) 877-5178 

MEMORANDUM 

The period Dr. Sorensen used to determine that gasoline 
prices in Maryland were l.87� per gallon more than the 
average U.S. price was from July 1, 1979 - December 31, 1982. 
It should be pointed out that Federal controls on gasoline 
prices were not removed until Jdnuary 1, 1981. 

A more realistic computation is reflected for the period 
January 1, 1983 - December 31, 1983 in the attached materials. 
These figures, which more readily reflect the current market, 
demonstrate that gasoline prices in Baltimore, Maryland were 
actually lower than surrounding cities in the Northeast and 
lower than 65 raajor cities throughout the U.S. 

As reflected in the attached article from the March 11, 1985 
edition of the Oil Express (a national trade newspaper) this 
is not just an East coast problem. The California experience 
mentioned in the article suggests what happens when the major 
oil companies control the market place. 

3/12/85 

Offlcan: President 8111 Lank, Jr • President f:.lect B W S1mpkm5 • rreasurer Mu:llael Lau,1ra • Vic» PreSJO'enl Ctiai\es Grnns!e'I • VK:e President Dann1 l,i\1�e1 
PMAA D1recror Joe Cap1ta11-0 • E�ecut,ve Vice P,es,den/ Carl Adams 

Directors: Dan Bryant • Jim Fore • Dick Fornell • Wilson Hinson • Deck Hull • Ed Koch J1 • Pt111ip leVasser • Wayne le111tt • Dw•g"t Lewis • R1ehafd Puc�el\ • Boo Sctw.a\tl 
• Michael Sparkman • Bob Tale • EL Williams • J Hulon W111,ams Ill 



ESTIMATED AVERAGE DEALER PROFIT MARGIN PER GALLON 
(in cents) 

lll\L'l'IMORE VS. CITIES IN ITS REGION 

LOWEST SELF-SERVICE 
PROFIT 
RANKING CITY LEADED 

1 Philadelphia, PA -.53 

2 Pittsburg, Pl\ -.39 

3 Baltimore, MD 1.18 

4 New Haven, CT 1. 45

5 W1.lm1.ngton, DE 1.63 

6 Washington, DC 1. 76

7 Newark, NJ 2.09 

8 Manchester, NII 2.10 

9 Norfolk, VA 2. 96

10 Long Island, NY 3.54 

11 Providence, RI 4.42 

12 Boston, MA 8.79 

REGIONAL AVERAGE 2.41 
(12 Representative Cities) 

NIITIONAL AVERAGE 2.74 
(12 Representative Cities) 

UNLEADED 

• 92

1. 74

3. 77

5.30 

4.01 

4.62 

5.91 

4.80 

5.53 

6.49 

7.00 

12. 17

5.19 

6.32 



AVERAGE RETAIL GASOLINE PRICES FOR 1983 

BALTIMORE VS. CITIES IN ITS REGION 

Source: January 1985 edition, 1984 National Petroleum News Factbook 
Issue� Price does not include federal or state taxes. 

LOWEST 
PRICE 
RANKING 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

REGIONAL AVERAGE 

( 12 Ci ties) 

NATIONAL AVERAGE 

CITY 

Wilmington, DE 

Newark, NJ 

Philadelphia, PA 

Baltimore, MD 

Pittsburg, PA 

Boston, MA

Washington, DC 

Norfolk, VA 

New Haven, CT 

Providence, RI 

Manchester, NH

Long Island, NY 

(65 Representative Cities) 

SELF-SERVICE 

LEADED UNLEADED 

107.06 113.41 

107.63 115 .15 

109.01 114 .46 

109.35 115. 75

110. 91 117 .16 

111. 29 118. 28

111.83 118. 54

113. 31 119.58 

114.03 121. 77

114 .11 120.67 

114. 52 121. 20

117. 74 125.09 

lll.73 118. 42

111. 37 118.81 



Florida Petroleum 
Marketers Association Inc
209 Ottice Plaza• Tallahassee, Florida 32301 • Phone [904) 877-5178 

CLIPPING FROM THE ��RCH 11, 1985 OIL EXPRESS 

4 • Oil Express ____________________________________ _

We need Chinese 
gas to survive, 
says Wickland 

With upward of 90% of California's total gasoline 
supply concentrated in the hands of the maJors, marketers 
need access to Chinese 'gas' and other cheap imports to 
survive, says West Coast marketer Roy Wickland. 

Wickland says it's now impossible for PAD 5 market­
ers to get competitively-priced product from maJors. Most 
refuse to sell to big independents. When they do, the 
'gas' 1s priced high enough to ensure independents can't 
undercut the maJor's own branded operations. 

And while some majors and independent refiners pub­
licly oppose refined product imports, many are quiatly 
importing for their own use, Wickland told an Interna­
tional hearing on the issue. 

• In the last year, Tosco, Mobil, Texaco, Co3stal
States and Golden West Refining accounted for 20% of all 
gasoline and blendstock imports on the West Coast. Yet 
Golden West, Coastal and Tosco are among those claiming 
they can't compete with imported product. 

• Arco, Chevron, Gulf, Shell and Union 01.l accounteri.
for another 37% of West Coast imports. Only 40% was 
brought 1n by Wickland and other small blen�ers. 

Wickland has imported Chinese 'gas' since 1981 for 
blending and reta1 ling at his own 100 comp1rny-op uni ts 
and for sale to 750 small retail accounts. 

Chinese 'gas' and other leaded naphtha imports are 
currently dutied at 1.25cts/gal. U.S. Customs wants to 
raise that tariff to 9-8� add valorem tax, which would 
mean a hike 1n duty to about 8.5cts/gal (OE 3/4). 

Ra1s1ng that tariff will ''substantially increase '' 
the cost of gasoline 1n the U.S., says China's govern­
ment-owned Sinochem. China has exported 'gas,' mainly to 
the West Coast, since 1979. Imports rose from 180,000 me­
tric tons in 1979 to 1.09 m1l11on metric tons last year, 

Dozens of Chinese refineries have been upgraded 1n 
order to make fuel for U.S. markets. Since mid-1984, Chi­
na has cut the lead content of its 'gas' to Q.8 gram/gal 
to meet California standards. The fuel 1s now a m1n1mum 
87 octane, says Yue Ze Min, S1nochem's petroleum manager. 

0Hlc9f1.: P•es1aen1 8111 Lani<. J1 • P,eslden1 fleet 0 w S,mpkrn� • r,eas,.11er M,ctiae\ Lanaia • v,cl /-'res1denl Cha,1es G11ms\ey • Y,re P1es1dent Danny \.Mier 

PMAA 01rec/or Joe Capitano • Execu/1�e V,ce President Carl Adams 

DlreclOfL Dan Bryant • Jim Fo1e • Dick FomeB • W,lson H1nsOl"l • Deck Hull • Ed Koct, Jr • Ph1l1p LeVasst:1r • Wayne Lelf1tl • Dwight Lewis • Richard Puckett • Bob Schwalb 

• Michael Spa1M.man • Bob Tate • EL Williams • J Hulon W1lhams 111 
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Introduction 

I have been retained by the Florida Petroleum Marketers Association 

(FPtlA) to provide my views on the economic effects of retail gasoline 

divorcerrent in Florida. As a part of this, I have also been asked to 

evaluate the contentions of Dr. Philip Sorensen, an outspoken critic of 

retail gasoline divorcenait. 

Aim of Divorcenent Law 

The Florida Petroleum Marketers Association is a trade association 

of £inns that are engaged in the wholesaling and retailing of petroleum 

products in Florida. These £inns are dependent upon the vertically 

integrated producers and refiners for their supplies of petroleum 

1 products. At the sane time, FPMA ITE:IDers are in direct ccxnpetition 

with their vertically integrated suppliers who also sell petroleum 

products at wholesale and at retail. In other words, we find dual 

distribution in this industry with the vertically integrated £inns in 

ccxnpetition with sorre of their custaners. As a result, the independent 

wholesalers and retailers are in a vulnerable position. 

In particular, an independent2 wholesaler is vulnerable to a supply

squeeze and or a price squeeze at the hands of its supplier.3 In a

supply squeeze, the integrated supplier refuses to sell to sane or all 

11ntegrated refiners accOU11t for sane 86-90 percent of the gasoline
supplied in the State of Florida. See Table 1. 

2For purposes of this stateuent, I am following the convention of
referring to non-integrated £inns as "independent." 

3For a brief analysis of price squeezes, see Eugene Singer,
Antitrust Economics and Legal Analysis 95-99 (1981). The concept of a 
supply squeeze is analogous. 



of the independent wholesalers. This can arise for a nurrber of reasons: 

(a) during periods of short supply, the producer may restrict the

quantities that are available to the independent wholesaler; (b) the 

supplier may be attempting to coerce the behavior of the independent 

wholesaler; or (c) the supplier may be attempting to extend its control 

over the wholesale stage. By denying supplies of gasoline to 

independent wholesalers the econcxnic survival of these wholesalers may 

be jeopardized. 

A price squeeze can be imposed upon a non-integrated wholesaler by 

an integrated dual distributor. The price charged by the refiner to the 

independent wholesaler puts a lower limit on the wholesaler's costs. At 

the sane tine, the price that the refiner charges in its role as a rival 

wholesaler puts an upper limit on what the independent wholesaler can 

charge. Obviously, the profit margin of an independent wholesaler can 

be compressed if the integrated finn raises its price to the independent 

without raising its price to its non-wholesaler custooers. In the 

extreue, the integrated refiner may reduce the price offered to 

potential custorrers of the independent wholesaler below that charged to 

the independent wholesaler. 

Retail gasoline divorceuent under Florida Statutes §526.151 offers 

sooe uea.sure of protection fran supply and/or price squeezes and other 

predatory practices. It does this not by making such practices 

unlawful. Rather, it does this by rawving sooe of the incentives for 

engaging in squeeze tactics. All divorceuent does is prevent refiners 

fran owning and operating their own retail stations. lhis reduces the 

incentive that a refiner may have for favoring one retail outlet over 

another. The statute does not provide carplete protection, but it does 

offer partial protection. 



Alleged Costs of DivorcE!lellt 

Several costs of divorcement have been alleged by Dr. Philip 

Sorensen.4 I shall respond to three: (1) alleged price increases, (2)

alleged capital losses, and (3) alleged employrrEDt consequences. 

Alleged Price Increases. Fran the customer's perspective, the mst 

important cost alleged by Dr. Sorensen is an increase in price. He has 

asserted that "[e]conanic theory suggests that the elimination of a 

whole class of canpetitors fran a retail rrarket ... will tend to 

increase the level of prices in the rrarket."5 This is elementary

econanics. But it has nothing to do with the situation that divorceuent 

will create. Divorcement does not eliminate any canpetition in the 

retail sale of gasoline. Refiner operators of retail gasoline stations 

will have to be replaced by lessee dealers and the n1.111Der of canpetitors 

will remain the saIJE. 1-breover, even if some refiners elect to behave 

in an econanically irrational fashion and refuse to permit their 

stations to be operated, competition will result in new stations 

opening. Consequently, Dr. Sorensen's application of econanic theory to 

this situation is simply incorrect. 

Dr. Sorensen's concern regarding price effects does not depend upon 

misapplied econanic theory alone. It also depends upon some empirical 

research that he conducted using Maryland's experience with divorcement. 

His conclusion is as follows: 

"Using the experience in Maryland as a guide, the estinated 

4see Sorensen, "TI1e Econanic Impact of Gasoline Retail Divorcement
Under Florida Statutes Section 526.151," (mllll=o) January 1985. 

5Toid., p. 3.



increase in retail prices in Florida resulting from the 

enforcarent of Statute 526.151 will be approximately 1.87c per 

gallon. At 1984 levels of gasoline sales, these price 

increases will cost Florida consurners alrrost $100 million per 

year."6 

This is certainly an alarming statistic if it is accurate. 

Dr. Sorensen's analysis and interpretation of the empirical data 

are subject to challenge in several regards. First, the 1.87c price 

differential is an average based upon an incomplete data set. Second, 

it is influenced by sane early experience under divorcement. Third, 

there are no contra ls for other influences . In other words , Dr. 

Sorensen canpared the changes in Baltirrore with those in the United 

States as a whole and assumed that any differences were due to 

divorcement. This is a totally unacceptable way of conducting empirical 

research. It fails to meet the mini.nun standards of our profession. 7

To dem:mstrate the kind of problem that one may encounter by using 

Dr. Sorensen's approach, I have used the data that he presented in 

Tables 2, 3, and 4 pertaining to the United States, Boston, and 

Philadelphia, respectively.8 Using precisely his methodology and using

his data, I have compared Boston price changes to the U.S. and 

6Ibid., p. 5.
7For a discussion of how one should proceed to isolate the

detenninants of price and price changes, see Eckstein and Frann, "The 
Price Equation," 58 American Econanic Review 1159 (1968). 

8see Sorensen, "Additional Evidence on the Econanic Impact of
Refiner Divorceuent from Retail Gasoline Marketing in Maryland," (mimeo) 
1983, wch contains the data upon wch Sorensen's estimate of 1.87c is 
based. 



Philadelphia price changes to the U.S. in the saire way that he compared 

Balt:uwre price changes to the U.S. The results are shown in Table 2. 

As we can see the average increase was 0. 70 higher in Boston and 0.81 

higher is Philadelphia. Using Dr. Sorensen's logic, we should attribute 

this to divorcem:mt - except that neither Boston nor Philadelphia was 

subject to divorceirent. If we cannot attribute these differences to 

divorceirent, why should we attribute the Balt:uwre - U.S. difference to 

divorcem:mt? 

Alleged Capital Losses. Dr. Sorensen has pointed out that sare 455 

gasoline stations subject to divorceIIEnt have a market value in excess 

of $150 million. Dr. Sorensen then alleges that "[t]he divorcem:mt of 

this property from its current owners under 'fire sale' conditions would 

undoubtedly result in major capital losses for the present owners. ,,g 

This, of course, would be a serious consequence because such capital 

losses could have a chilling effect upon Florida's investment climate. 

Fortunately, Dr. Sorensen's concerns are unfounded. The current law 

precludes a petroleum refiner frcxn operating, with canpany personnel, 

=re than three percent of the retail service stations selling its 

branded products. The law does not preclude ownership of any physical 

property. Thus, a refiner that owns the land, the buildings, the purrps, 

and other necessary improveID2I1ts need not sell these as a result of the 

divorceirent law. All that the law requires is that the service station 

be operated by a lessee dealer rather than a company employee. Thus, 

there is no need for a sale at all nruch less a "fire sale." 

9sorensen, note 4 supra at p. 6.



In addition, the lessee dealer will pay a fair market value as rent 

for using the refiner's physical property. Canpetition anong potential 

lessees will protect the refiner and insure that it will receive a fair 

market payment. In addition, the refiner will be able to sell its 

refined products to its lessee dealers. Consequently, Dr. Sorensen's 

concern that refiners will experience "major capital losses" in 

unfmmded. 

Alleged Impact on Employees. Dr. Sorensen points out that the 455 

stations to be divorced presently employ over 3,000 workers. His 

concern is that these people will lose their jobs if the stations are 

divorced, but this concern seems unfmmded tone. After all, the 

service stations are not going to disappear and will require staffing. 

If one presumes that the current owners - refiners - have staffed these 

stations efficiently, i.e., with the appropriate nllllDer of workers, the 

lessee dealers will still need the sane nllllDer of people. If the 

current employees are worth keeping by the refiner operators of the 

stations, they will still be worth keeping after a change in ownership. 

As a consequence, no one who would not be fired by the refiner is likely 

to be fired by a lessee dealer, 

If a person is fired by a lessee dealer, that job must be filled by 

sa:neone else. Of course, the person losing his or her job is hurt, but 

the replaceITE!lt employee is better off, Cn balance, one cannot conclude 

that there is a net loss to the Florida camunity. 

As far as I can tell £ran Dr. Sorensen's papers, his concerns about 

employee loss of nedical and retireirent benefits is pure speculation 

since no evidence of this has been presented in any of his papers. 



Conclusion 

The current divorcement law offers Sc:>Ire small rreasure of protection 

for Florida's independent wholesalers and retailers fran potential 

predatory behavior. It is not ideal for this purpose, but it is 

souething that may help these businesses. Ch the other hand, several 

adverse econanic consequences have been conjectured by a representative 

of the refiners. As far as I can see, these conjectures are nothing 

more substantial than just that: conjectures. Neither Dr. Sorensen's 

use of econanic theory nor his interpretation of the empirical evidence 

makes a persuasive case against retail gasoline divorcement. 



Table 1 

Sales as Reported to the Department of Agriculturea

1981 1982 1983 1984 

Amerada Hess 8883 10568 10376 8922 

American Petrofina 12349 10300 11975 7895 

Amoco 37531 37693 41952 43067 

Charter Marketing 2721 3395 3743 242 

Chevron 52883 38750 35589 36758 

Citgo/Southland 12617 11058 13465 52139 

Exxon 21425 21606 20703 21290 

Gulf 29665 27300 28820 25765 

Koch -;'r 1196 1646 2390 

La Gloria 1210 2420 2484 2173 

Marathon 26885 22157 20881 15838 

fubil 15522 16661 16649 20381 

Murphy 8863 12077 10767 8731 

Phillips 22244 26159 18145 22206 

Shell 31007 31135 36047 37951 

Tenneco 16581 13258 12902 12846 

Texaco 18347 21287 25578 21439 

Triangle Refineries 4075 8792 9689 9065 

Union 17469 15850 13822 10397 

Total 340304 331662 335233 359495 

State Total 381374 374697 378431 417866 

Refiners ' Share 89.2 88.5 88.6 86.0 

a. Gallons are neasured in thousands for September of each year

indicated.



Table 2 

Relative Changes in Retail Prices 

For Gasoline 

Year and Boston Philadelphia 
Quarter v. U.S.A. v. U.S.A.

1979, 3rd 0.44 1.42

4th 0.74 .08 

1980, 1st 0.58 .81 

2nd 2. 04 1.60 

3rd 1.87 1.47 

4th 1.08 1. 77

1981, 1st -1.44 -1.56

2nd 
* * 

3rd * * 

4th 2.02 5.29 

1982, 1st 3.68 5.47 

2nd -0.44 .27 

3rd -1.42 -3.86

4th -0.79 -3.04

Average Increase o. 70 0.81



RETAIL GASOLINE DIVORCEMENT ISSUE - THE PLAYERS 

FOR REPEAL OF SECTION 526.151: 

Florida Petroleum Council - Carlton Jackson & Chris 
Jensen. The Petroleum Council represents the major oil 
refiners. 

Mobil Oil - Wade Hopping 

Tenaco. Marathon. and Conoco Oil - The law firm of Baggett 
& Laface. Barry Richard and Steve Ecenia will also be 
working on this issue. 

Hess Oil - Paul Sanford 

Southland Corporation - Ken Plante & Doug Bruce. 
Depending on whether or not the Department of Agriculture 
exempts them from the operation of 526.151 F.S., because 
of the exception in subsection (3) of the statute. At 
this time I would say that Southland's position is 
somewhat amorphous. They may be for outright repeal of 
the statute, or they may however, be for only amending the 
statute, or it is possible they may just lay low. 
However, I have included them under "for repeal" for 
safety's sake. 

AGAINST REPEAL OF SECTION 526.151: 

Petroleum Marketers - L. Carl Adams & Mike Huey 

Allied Gasoline Retailers - Ken Dufault 

Narrative 

Carlton Jackson's Petroleum Council will be meeting on the 
10th of January to discuss their strategy and decide for sure 
which legislator they will ask to sponsor the repeal of section 
526.151. Additionally, they have hired Dr. Phil Sorensen from 
FSU to do a research project involving this area. This project 
should be available in two to three weeks. 

WTM/bgh 



Beverly B. Burnsed 
Rcprcsentallvc, 45th DJStnct 

Reply to, 
0 Post Office Box 1626 

217 South Flonda Avenue 
Lakeland, Flonda 33802 
(813) 687-4666

0 320 The Capitol 
Tallahass,e, Flonda 32301 
(904) 488-2270

Florida House of Representatives 
Tallahassee 

Committees 

Commerce, Chairman 
A.ppropnauons 
Corrccuons, Probauon & Parole 
Health Care & Insurance 
Rules. & Calendar 

'1hank you for your cancem regard:iI¥} full-service gasoline stations. '.l'his 
entiie issue can be sazewhat cx:infus;ing, but as a patron of full-service 
gasoline stations, I too am quite CX)Il0eriled with its resolutic:n. 

'.l'his issue first arose back in 1974 dur;ing the gas crisis. At that tine, 
the Iegislatllre passed section 526.151, Florida Statutes (see enclosed 
a:,py) , -whidl limited the � of service stations a producer or :cefiner 
of petroleum products could operate, to 3% of their total service stations. 
'nl003il this occurred prior to IW;/ electicn to the Legislature. apparently it 
was done in :cesponse to oatplaints al:x:lut the inequitable distril:lltion of 
gasoline ancn:J :cetail service stations. It see:ns that at the t.iJte t:oose 
gas stati0ns operated by producers or :cefiners :ceceived preferential 
treatllent dur;ing the period of short SUA?lY. Alth::lugh the law was passed 
to alleviate this unfair situation, it has never been enforced. 'l'he 
camti.ssianer of Agriculture, Doyle Conner, M10 is charged with enforcing 
the law, was sued in order to CXIIp!l hllll to enforoe it. In July, 1984, 
the First District Court of Appeal held that the law is constitutional and 
ordared that it be enforoed. 'l'he CCmni.saicner of Agriculture is currently 
fcmtulatiJ1g and writing the rules necessary to do so. 

'lhe issue is not so mJCh 'IO!ther a service station is self-service or full­
service wt :rather 'Wh:I operates the station. If it is operated by an 
independent perscn, it is not affected by the law. Hawever, if the station 
is operated by personnel of the oil producer or :cefil1er, it may have to 
either re closed or turned over to an .i.mependent operator in order to CXJrply 
with the law. 



Naturally the oil producers am refiners "410 are goi.IK; to have to sell 
or close sooe of their staticals to o::11ply with the law's 3% requiremant 
are rot pleased with the court's decision aJil woold like to see the law 
either anended or repealed. so far ro bill has been filed relati.IK; to 
this issue. If am when such a hill is filed, it will prooably be 
referred to the camerce camd.ttee. At that tiile, a hearin;J will be 
held to deteDnire the effect of anendin;J ar repeal.inJ the law an ooth 
=nsumars am oil produoers am refiners. All interested persons will 
be given the opportunity to present testinony an the issue. 

As Cha.itman of the Hoose camerae Ccmnittee am as a patJ:On of full­
servioe gasoline statiais, I am interested in assuri.IK; that cansurrers 
will J:e protected. 

Sincerely, 

Beverly B. Burnsed 

BBB:msc 
Enclosure 
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Tames Costello 

1�rank Waltz 

Kay F. Thomas 

rioger D. Blair 

llill Lank 

llilliam Riddle 

Denise Stonik 

n.alph Haben

Dorothy Russo 

Bill McKnigtty 

,John Nutter 

Ken DuFault 
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of Florida 
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FEDERAL TRADE COMMJSSION 
�A.SH!NGTON,D.C. JISat 

JifTI.CE OI' PlmUC AFT AIRS 
JC! W-sa.11 

.FOB YOU.Ii IMFORJIATWM--Mlajll'dJ %1, lffl

North Carol.l.M'B proposed Motor Fuel Marlee� Act, Clr?ently Wore the atate 
aenate, would 'injure competiUon and result in ltlgher prices to consumers,• the Federal 
Trade commission ,ta!f lta.s said in comments to the aeMte. 

The Motor Fuel Marketing Act would �h!blt gas auwllers - r-etailers, 
wholesalers wd refiners - from sel.llni gas "below cast• to iU ,tationa. 

�ents say the legislaUoa ls needed to protect gu atauooa Crom the 
anticompetitive �actices of gas ,upplien, Jfho they claim can -subsidize" their own ps 
stations 'rrj selling pa to them at lower pri� than the)' do to frci� gu 1taUOOJ-

The FI'C's Bureal&S of Competltion, Con,urner Protectloo and Ecooollllcs said they 
were aware ot no evidence that auch practices exist. The bureaus also aald the 
legislation "1fould ln no way enhaooe comp,etHion; It wO!ll<l simply preserve 01' !.Der� 
pro!lt margin3 !Ot' branded gasoliDe dealerl.1

As evidence, the start cited a 1981 Department ot EMtgy 1tudy that concluded 
there was no erldence that gas sUWliCl'S were "8ub6ld!zlni" their O'l'n gas mtions. A 
1984 DOE study sut:6tantlated the l 9al findl[Jii. 

The .FTC ,u.tt concluded N_otth C-aroiln& should not ea.act the legiw.tlon beoa.�1 - - . .
. 

. . . . 
. . 

thet e ill no -evidence that the s.nticompetl t1 ve � actfoes tra.t the legislatl on 
par P.Orts to ccneQt a ctua.lly exill t; · ; · · ·

ensting federal and state antitrust laws are sufficient to remedy suc.h 
�ems should they develop; 

the legislation would encourage frivolous 1..e.wsu!tli; Md 

price competition would be severely rtstriated, resuJUng In higher pi-lees 
f<:r00!1SWllEn. 

�es o! the commoou lll'e available trom too PTC'S Publlc Ret'erl!lllae Branch, 
Room 130, 8th St. and Pennsylvan.fa Ave. N.w •• w� D.C. 20580; 20%�2$--3598; 
TTY �2-$2MelS. 

News med.la copies are available froro the Office o! Pubile Al!a1rs. Room 496, 
same ad<1rl!SSl 202-523-l MS. 

MEDIA CONTACT: 

STAFF CONTACT: 

(ncgas) 

' f ' 

Marlo A. Ba.ldessar!, Office o! Publlc Affairs, 
%02-523-1848 
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FLORIDA STATE ARCHIVESWalter Vaooaele, Bureau of ClXJSuma- Protection, DEPARTMENT OF ST�T£

202•$!3-)-489 R A GRAY BUIL[J<r,r, 
Ta\laha�see, FL 32399-0250
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Comments of tbe aureaua of 
CoJ8l)etition, Cona\lller Prot$ction, an6 Economics 

of the Federal Trade Commission 

on 

The North Carolina Motor ruel Karketin9 Act 

* 

North Catolina Senate 
Marcb 27, 1985 



Co!lllllents of the Bureaua of Coopetition, 
coneu:uer Ptotection, and Econoaiics of 

t.he Federal Trade CO!Mlission 

on 

The Horth Carolina Kotoc fuel Marketing Act1

These commenta present the viawa of the Federal Trade 

commission ataff on North Carolina Senate Bill No, 73, the •Motor 

ruel Marketing Act,• which liOuld prohibit the sale of motor fuel 

•belor,,, cost.• This bill appears urkedly similar t.o lsgislation

that has been unsuccaaafully ucged in the United States

congress,2 as well as to minimum narkup bills being considered in

many state legislatures.3 Although such legislation is usually

described by its proponents as necessary to prot�t gasoline 

dealers from the "JDOnopolistic" and •predatory• practices of 

their suppliers, no evidence that such practices by gasoline 

suppliers exist bas been four.o. In particular, s. 73 wcxild in no 

�ay enhance competition, it vould simply pceserve or increase 

profit margins for branded gasoline dealers. Because s, 73 woul� 

l 

2 

3 

These comments represent the vie�s of the Bureaus of 
CO!llPQtition, Consumer Protection, and Economics of the 
Federal Trade Commission and do not necessarily tepcesent the 
views of the Commission or any individual Couissioner. The 
Commission, however, has authorized the submission of these 
comments. 

S. 316, a �tll Te �e5',lite the Di�otce�ent of Motor Fuel
Service Stations, Hearings before the Senate committee on the 
Judiciary, 97th COn9., 1st Sess. (l98l). 

See Oil, Gas Journal, at 41 (Jan. 21, 198S), Alabama passed 
such a 6111 ln 1984, Tennessee's Governor Alexander vetoed a 
similar bill in the same year. 



., 

demonstrably injure co�petition and result in highec �ricea to 

consumers for all grades of gasoline and 111ot.oi: fuel, the 

Coru11ission staff opposes passage of this bill. 

Description of the Bill 

s. 73 would prohibit retailers, vboleaalera, and refiners

fros aelling or offering to sell •D:Jtor fuel belov cost or • 

at a �rice lwer tha.n the seller charges other persona • 

iihere the effect is to injure competition.• ISecl:ion 6] 

• • 

• • 

retailers and wholesalers, •cost• includes not only •the in�oice 

or replaca�ent cost of the l!lOtor fuel,• but alao •the coat of 

doing business,• [Sections 4{15)-4(16)1 Tbe bill would al10

prohibit a refiner or wholesaler from charging itself or an 

affiliate a transfer price for motor fuel that is below the price 

charged to a purchaser who competes at the same distribution 

level. {Section 71 Sections 16 and l 7 of tha bill provide for 

injunctive relief, compensatory damages, and attorney fees for 

violations of the law, as well as a civil �nalty of not iwre 

than $10,000 for eacb violation. Section 18 provides that the 

burden of proof in a case shifts to the defendant upon a shoving 

by the plaint1£f that the plaintiff's cost of �otor fuel plaa the 

plaintiff's coat of doing business is greater than the posted 

retail price of the defendant retail�r or wholesaler • 

2 



Likely Effect of the Motor 1utl Jurketing Act 

Tbe coimission staf! c,pposes the specific provisions of the 

bill on four major grounds: (l) tbere is no evidence that the 

anticompetitive practices the bill purports to correct existi (2) 

esisting antitrust lava are sufficient to remedy such proble�s 

should they develop, (3) frivoloua lawauits and perverse 

incentives for retailers and wholetalera �ould reaultt and (4) 

legitimate price COllpetition would� aeveraly hu�red, raising 

prices to consumers. 

With rea�ct to its first objection, the Cc:Dission staff 

notes that the bill appears to aasW!le that because refiners can 

•subsidize• their retail operations, a refiner that operates its

own retail gas stations has an unfair advantage over the 

independent stations that it suppliea. Accoraing to this vieY, 

integrated firms favor themselves by providing gasoline to thair 

retail outlets at a below-cost transfer price, lfhile requiring 

independent dealers to pay a highar price for their gasoline. 

Thus, independents are said to be at a competitiva disadvantage. 

We are a�are of no evidence that such subsidization has 

occurred or is occurring. In fact, an examination of the state 

of competition in gasoline marketing in the o.s,, both before and 

after the decontrol of petroleum refining and marketing in 1981, 

indicates that inde�ndent stations have not been the targets of 

anticompetitive practices by refiners. In 1978, Congress enacted 

Title III of the Petroleum Marketing Practices Act, l5 u.s.c. 5 

2B41, requiring the Department of Energy ("OOE") to study whether 

the alleged •subsidi:ation• of retail gasoline operations of 

3 



major refiners actually existed, and, if it did, vbather the 

pract1� �as predatory or anticocnp,6titive. �he DOE Secretary's 

final aepoct to Congress, published in January 1981, 4 vas based 

on extensive study of pricing data in 1everal Standard 

Metropolitan statistical Areas for 1978, as vell as on internal 

oil company documents aubpoenaed by tb• 'DO� ataff. �ha atudy 

concluded that there was no evidence of such aubeidi£ation. In 

1984, DOE published a report substantiating ita 1981 findings,5

These OOE reports suggest that independent dealers and 

jobbers have not been abandoned� refiner-suppliers in favor of 

com�any-operated stations, nor have refiners engaged in

•predatory subsidization,• Lessee-deal•c• have continued to be

by far the largest outlet for major, integrated refiner gaaoline

sales. In fact, the major, integrated refiners operate only 3.3

l)l)rcent of the gasoline etAticns in tbe United StAtes,6 Thus,

the decline in the overall number of retail outlets and the 

intensification of com�tition among gasoline marketers can be

attributed to decreased consumer demand for gasolina7 and a 

continuing trend to�ard the use of more efficient, bigh-volurae 

retail outlets. Statistics published by DOE and induatry

4 

s 

  6 

7 

DOE, Pinal Repgrt1 The State of COl:lpetition in Gasoline
Karketinq, Jan, 1981. 

DOE, Deregulated Gasoline Marketing: consequences for 
Com?atition, competitors, and Consumers, Kar. l§B, draft 
report • 

Lund�rg Lettet, Vol. XI, No. 36, July 6, 1984, at 3. 

DOE, Dere ulated Gasoline 
competition£ cora�titora,
report, 21- 6. 
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an mers, Ka 

4 

for 
draft 



publications, such as the Lundberg Letter, indiCAte that since 

federal contiola were removed in January 1981, the public ha■ 

been the beneficiary of plentiful 1upplies and competiti�e prices 

for gasoline, 

second, even if refiners �ete to possess urket power at 

some future point in time, the Sherman Act (15 U,S,C, SS l-7) 1

Clayton Act (15 o.s.c. SS 12-27), and FTC Act (15 o.s.c� Si 41-

58), along with ezisting state laws, provide ample enforcuent 

tools to defeat anticompetitive conduct by refiners with market 

�er. For exaJUple, since the Clayton Act, as a.mended by the 

:Robinson-Patman Act, 15 u.s.c. S 13, outlaws price discrimination 

•wh�re the effect of such discri•ination uy be aubatantially to

lessen competition or tend to create a ll)Onopoly in any line ot 

commerce,• there is no need for a atate law prohibiting the aale

of lllOtor fuel •at 4 price lower than the seller charges other 

persons." {Section 6] Tbus, to the e�tent that tbe bill seeks 

•to enetJurage fair and.honest competition, and to saf�uard the

public against creation of monopolies or unfair metb�s of 

competition• [Section 3}, these concerns are already adequately 

addressed by federal and state antitrust lawa. 

Third, the bill would provide ine-entives for industry 

members to impose costs on their competitors by bringing spurious 

lawsuits, Section 18(3) would permit a plaintiff retailer to 

�aka a prima facie caae by sho�ing that the plaintiff's purchase 

price plus bis •cost of doing business• is higher than a 

competitor's posted retail price, The •cost of doing business• 

is defined to encompass "all costs,• including advertising 

s 



ezpenses and the salaries of the •eieeutives a.nd officers• of th•
plaintiff, as well as •interest on borrowed capital, 

depreciation, selling cost, 1naintenance of aquipll!i!nt, (and7 

transportation or freight cost,•8 [Section 4(17)] All a result,

prima faeie cases might be established solal1 on the baaia of the 

coat and price differences normally obser�ed between ••lf-servi� 

and full-ser�ice gasoline outlets. Koreover, a service station 

owner could create a prima facie case simply by raising aome of 

bis O'tln costs, such as bis advertising e�penaes or bis O'<ln 

salary, so that bis station's costs exceed t.be ptice of his 

competitor's gasoline. In this manner, a plaintiff could ahift 

the burden of proof to the defendant even in frivolous 

lawsuits. The threat to the defendant would be increaa� further 

by the fact that if the plaintiff ccul� show some "injury• --

aucb as a drop in sales then the plaintiff C(luld � able to 

obtain treble damages plus attorney's fees for prevailing in the 

case. (Section 17(b)) 

The defenses outlined in section 8 of S, 73 may p,gr�it a 

defendant ultimatel� to cebut a prima facia case made out under 

section 18(3), However, the bill's shifting of the burden of 

proof would make it costly to defend aucb suits, Preparing an 

affirmative defense is likely to� particularly costly for 

8 The method that the bill provides foe calculating coat ia not 
a conservative one. For example, in calculating the •cost of 
doing business,• the rent coraponent of cost is not the actual 
cent paid, but must be •no less than fair market value based 
on current use.• Thus, if a retailer's rent is· �low some 
undefined determination of fair market value, a plaintiff may 
increase his •costs• by inflating his rent expenditure up to 
the •fair market value.• {Section 4(17)]

6 



outlets selling products in addition to lllOtor fuel, such as 

food. Retailer� vould bave to incur the e%pense of setting up 

accolll'lting systems that allocate sucb costs as station lease 

costs, labor costs, power costs, ta%es, and advertising between 

1110tor fuel sales and other sales. By creatin� a need for such 

systems, the bill would impose additional regulatory costs on 

retailers and consumers. Moreover, aince the bill does not 

establish a system for cost all�ation, the outcome of a lawsuit 

brought against a retailer could depend on which method of 

allocating costs the CQUtt happens to use.9

Finally, the bill will create a haven for inefficient 

marketers by discouraging dealers from engaging in viqorous price 

competition, As discussed above, section 18 creates a 

presumption of illegality whenever a dealer's acquisition price 

plus bis other coats are higher than another dealer's retail 

price. The effect of _this presumption could be to _raise the

pri�s of l°"'-cost, l�_-price cetailere and wholeaalere -- either

directly through la�suita, or indirectly through tbe fear of 

potential lawsuits by private parties and the State. Moreover, 

by making it unlawful for any retailer to induce tbe purcbase of 

motor fll1ll at a price less than the coat to the 'rlhcl•aaler, 

section 9(3) would discourage retailers from seeking the lovast 

9 In addition, it appears that retailets would not ba�e access 
to all of the information needed to avoid unlawful conduct. 
Section 9(3) of the bill would make it unlawful for any 
retailer to indu� or attempt to induce the purchase of motor 
fuel at a price less than the cost to �he wholesaler. Thia 
cost includes the wholesaler's coat of doing business. Bova 
retailer is supposed to know his supplier's overhead expenses 
is not sp,ecified, 

7 



wholesale price available and passing tbe savinqs on ta 

consumers. As a result, the price of gasoline is likely to go up

foe North Carolina consumers, Thia outcome 1t0uld seem to be 

directly contrary to "tbe legislative intent to enooutage fair 

and honest competition, and to safeguard the .. public 1gainat

creation of monopolies or unfair methods of competition.• 

[Section 3} In fact, this bill would appear to create an unfair 

method of competition by allowing inefficient, high-cost firms to 

threaten their competitors into raising prices. 

Under the complex, inconsistent prcviaioru, of S, 73, many

refiners may be unwilling to risk litigation by undercutting 

their franchisees' ptices. Consequently, the bill would 

discourage refiners fcom com�ting vigoroual1, �he reault, both 

on an intrabrand and interbrand basis, would ba less flexible, 

more uniform, and higher prices, Bence, through ita eff&et on 

refiner-pricing, s. 73 could lead to the SaJH result as e�plicit 

collusion or price fixing: higher profits for both rafiners and 

branded mar�eters, higher prices for consumers. 

8 



Conclusion 

In short, the •Motor Feel Marketing Act• would not enhanee 

consumer velfare, but rather vould aerve t.o insulate bigb•coat 

retail gasoline dealers from competitive preaaurea. on the 

vhole, tbe petroleum industry iQ North Carolina seell& no more 

disposed to monopoly abuses or pr�atory beba�ior than any other 

industry, and does not seem to warrant remedial legislation of 

tbe type proposed here. 

For tbese reasons, the staff of the Federal Trade Commission 

urges that the •Motor Fuel Marketing Act• not be enacted, 

9 
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Introduction 

I have been retained by the Florida Petrole\.llll Marketers Association 

(FPUA) to provide my views on the econanic effects of retail gasoline 

divorceirent in Florida. As a part of this, I have also been asked to 

evaluate the contentions of Dr. Philip Sorensen, an outspoken critic of 

retail gasoline divorcement. 

Aim of Divorcerrent Law 

The Florida Petroleum Marketers Association is a trade association 

of firms that are engaged in the wholesaling and retailing of petroleun 

products in Florida. These firms are dependent upon the vertically 

integrated producers and refiners for their supplies of petrole\.llll 

products. 1 At the sarre time, FPMA merrbers are in direct canpetition

with their vertically integrated suppliers who also sell petrole\.llll 

products at wholesale and at retail. In other words, we find dual 

distribution in this industry with the vertically integrated firms in 

canpetition with some of their custaiers. As a result, the independent 

wholesalers and retailers are in a vulnerable position. 

In particular, an independent2 wholesaler is vulnerable to a supply

squeeze and or a price squeeze at the hands of its supplier.3 In a

supply squeeze, the integrated supplier refuses to sell to scxne or all 

1rntegrated refiners account
supplied in the State of Florida. 

for some 86-90 percent of the gasoline 
See Table 1. 

2For purposes of this statenent, I am foll<Ming the convention of
referring to non-integrated firms as "independent." 

3For a brief analysis of price squeezes, see Eugene Singer,
Antitrust Econanics and Legal Analysis 95-99 (1981). The concept of a 
supply squeeze is analogous. 



of the independent wholesalers. This can arise for a nl.lllDer of reasons: 

(a) during periods of short supply, the producer may restrict the

quantities that are available to the independent wholesaler; (b) the 

supplier may be attempting to coerce the behavior of the independent 

wholesaler; or (c) the supplier may be attempting to extend its control 

over the wholesale stage. By denying supplies of gasoline to 

independei1t wholesalers the econanic survival of these wholesalers may 

be jeopardized. 

A price squeeze can be imposed upon a non-integrated wholesaler by 

an integrated dual distributor. The price charged by the refiner to the 

independent wholesaler puts a lower limit on the wholesaler's costs, At 

the sane time, the price that the refiner charges in its role as a rival 

wholesaler puts an upper limit on what the independent wholesaler can 

charge. Obviously, the profit margin of an independent wholesaler can 

be compressed if the integrated firm raises its price to the independent 

without raising its price to its non-wholesaler custooers. In the 

extreme, the integrated refiner may reduce the price offered to 

potential custooers of the independent wholesaler below that charged to 

the independent wholesaler. 

Retail gasoline divorcement under Florida Statutes §526.151 offers 

sooe measure of protection frcm supply and/or price squeezes and other 

predatory practices. It does this not by making such practices 

unlawful. Rather, it does this by reirovi.ng sooe of the incentives for 

engaging in squeeze tactics. All divorcerrent does is prevent refiners 

fran owning and operating their own retail stations. This reduces the 

incentive that a refiner may have for favoring one retail outlet over 

another. The statute does not provide cooplete protection, but it does 

offer partial protection. 



Alleged Costs of Divorceirent 

Several costs of divorcerrent have been alleged by Dr. Philip 

Sorensen.4 I shall respond to three: (1) alleged price increases, (2)

alleged capital losses, and (3) alleged �loyrr=t consequences. 

Alleged Price Increases. Fran the custaner' s perspective, the mst 

important cost alleged by Dr. Sorensen is an increase in price. He has 

asserted that "[e]conanic theory suggests that the elimination of a 

whole class of canpetitors from a retail market ... will tend to 

increase the level of prices in the market. ,.5 This is elerrentary

econanics. But it has nothing to do with the sit:uation that divorcenent 

will create. Divorcem:nt does not eliminate any canpetition in the 

retail sale of gasoline. Refiner operators of retail gasoline stations 

will have to be replaced by lessee dealers and the n1..lllDer of caopetitors 

will remain the sane. M:Jreover, even if some refiners elect to behave 

in an econanically irrational fashion and refuse to permit their 

stations to be operated, competition will result in new stations 

opening. Consequently, Dr. Sorensen's application of econanic theory to 

this situation is simply incorrect. 

Dr. Sorensen's concern regarding price effects does not depend upon 

misapplied econanic theory alone. It also depends upon sane �irical 

research that he conducted using Maryland's experience with divorcerrent. 

His conclusion is as follows: 

"Using the experience in Maryland as a guide, the estimated 

4see Sorensen, "TI1e Econanic Impact of Gasoline Retail Divorcerrent
Under Florida Statutes Section 526.151," (m:ineo) January 1985. 

5Ibid., p. 3.



increase in retail prices in Florida resulting from the 

enforcemmt of Statute 526.151 will be approximately 1.87¢ per 

gallon. At 1984 levels of gasoline sales, these price 

increases will cost Florida consumers alnost $100 million per 

year . .,6 

This is certainly an alarming statistic if it is accurate. 

Dr. Sorensen's analysis and interpretation of the empirical data 

are subject to challenge in several regards. First, the 1.87¢ price 

differential is an average based upon an incomplete data set. Second, 

it is influenced by sane early experience under divorcement. Third, 

there are no controls for other influences. In other words, Dr. 

Sorensen compared the changes in Balt:i.rrore with those in the United 

States as a whole and assumed that any differences were due to 

divorcement. This is a totally unacceptable way of conducting empirical 

research. It fails to meet the minim.Jm standards of our profession. 7

To deironstrate the kind of problem that one may encounter by using 

Dr. Sorensen's approach, I have used the data that he presented in 

Tables 2, 3, and 4 pertaining to the United States, Boston, and 

Philadelphia, respectively.8 Using precisely his methodology and using

his data, I have compared Boston price changes to the U.S. and 

6Ibid., p. 5.
7For a discussion of how one should proceed to isolate the

detenninants of price and price changes, see Eckstein and Frann, "The 
Price Equation," 58 American Econanic Review 1159 (1968). 

8see Sorensen, "Additional Evidence on the Econanic Impact of
Refiner Divorcement fran Retail Gasoline Marketing in Maryland," (mirneo) 
1983, which contains the data upon which Sorensen's est:imate of 1.87¢ is 
based. 



Philadelphia price changes to the U.S. in the sane way that he compared 

Balt:irrore price changes to the U.S. The results are shawn in Table 2. 

As we can see the average increase was 0. 70 higher in Boston and 0.81 

higher is Philadelphia. Using Dr. Sorensen's logic, we should attribute 

this to divorcement - except that neither Boston nor Philadelphia was 

subject to divorcement. If we cannot attribute these differences to 

divorceuent, why should we attribute the Balt:irrore - U.S. difference to 

divorcement? 

Alleged Capital lDsses. Dr. Sorensen has pointed out that some 455 

gasoline stations subject to divorceuent have a market value in excess 

of $150 million. Dr. Sorensen then alleges that "[t]he divorcenent of 

this property from its current awners under 'fire sale' conditions would 

undoubtedly result in major capital losses for the present awners."9

This, of course, would be a serious consequence because such capital 

losses could have a chilling effect upon Florida's investrrl2llt cl:irrate. 

Fortunately, Dr. Sorensen's concerns are unfounded. The current law 

precludes a petroleum refiner fran operating, with coopany personnel, 

more than three percent of the retail service stations selling its 

branded products. The law does not preclude awnership of any physical 

property. Thus, a refiner that owns the land, the buildings, the pUIIps, 

and other necessary improveuE11ts need not sell these as a result of the 

divorceuent law. All that the law requires is that the service station 

be operated by a lessee dealer rather than a company employee. Thus, 

there is no need for a sale at all much less a "fire sale." 

9sorensen, note 4 supra at p. 6.



In addition, the lessee dealer will pay a fair market value as rent 

for using the refiner's physical property. Canpetition arrvng potential 

lessees will protect the refiner and insure that it will receive a fair 

market pa)'IIEI1t. In addition, the refiner will be able to sell its 

refined products to its lessee dealers. Consequently, Dr. Sorensen's 

concern that refiners will experience "major capital losses" in 

unfmmded. 

Alleged Impact on Employees. Dr. Sorensen points out that the 455 

stations to be divorced presently employ over 3,000 workers. His 

concern is that these people will lose their jobs if the stations are 

divorced, but this concen1 seems unfmmded to me. After all, the 

service stations are not going to disappear and will require staffing. 

If one presumes that the current owners - refiners - have staffed these 

stations efficiently, i.e., with the appropriate nurrber of workers, the 

lessee dealers will still need the sane nurrber of people. If the 

current employees are worth keeping by the refiner operators of the 

stations, they will still be worth keeping after a change in ownership. 

As a consequence, no one who would not be fired by the refiner is likely 

to be fired by a lessee dealer. 

If a person is fired by a lessee dealer, that job must be filled by 

sa:neone else. Of course, the person losing his or her job is hurt, but 

the replacenei1t employee is better off. Cb balance, one cannot conclude 

that there is a net loss to the Florida carnuni.ty. 

As far as I can tell fran Dr. Sorensen's papers, his concerns about 

enployee loss of medical and retirerre1t benefits is pure speculation 

since no evidence of this has been presented in any of his papers. 



Conclusion 

The current divorcerrent law offers sorre small rreasure of protection 

for Florida's independent wholesalers and retailers fran potential 

predatory behavior. It is not ideal for this purpose, but it is 

sOOEthing that may help these businesses. CtJ. the other hand, several 

adverse econanic consequences have been conjectured by a representative 

of the refiners. As far as I can see, these conjectures are nothing 

more substantial than just that: conjectures. Neither Dr. Sorensen's 

use of economic theory nor his interpretation of the empirical evidence 

makes a persuasive case against retail gasoline divorceirent. 



Table 1 

Sales as Reported to the Departi:rent of Agriculturea

1981 1982 1983 1984 

Amerada Hess 8883 10568 10376 8922 

Arnerican Petrofina 12349 10300 11975 7895 

Amoco 37531 37693 41952 43067 

Charter Marketing 2721 3395 3743 242 

Chevron 52883 38750 35589 36758 

Citgo/Southland 12617 11058 13465 52139 

Exxon 21425 21606 20703 21290 

Gulf 29665 27300 28820 25765 

Koch * 1196 1646 2390 

La Gloria 1210 2420 2484 2173 

Marathon 26885 22157 20881 15838 

M:lbil 15522 16661 16649 20381 

Murphy 8863 12077 10767 8731 

Phillips 22244 26159 18145 22206 

Shell 31007 31135 36047 37951 

Tenneco 16581 13258 12902 12846 

Texaco 18347 21287 25578 21439 

Triangle Refineries 4075 8792 9689 9065 

Union 17469 15850 13822 10397 

Total 340304 331662 335233 359495 

State Total 381374 374697 378431 417866 

Refiners' Share 89.2 88.5 88.6 86.0 

a. Gallons are ueasured in thousands for September of each year

indicated.



Table 2 

Relative Changes in Retail Prices 

For Gasoline 

Year and Boston Philadelphia 
Quarter v. U.S.A. v. U.S.A.

1979, 3rd 0.44 1.42

4th 0.74 .08 

1980, 1st 0.58 .81 

2nd 2.04 1.60 

3rd 1.87 1.47 

4th 1.08 1. 77

1981, 1st -1.44 -1.56

2nd * * 

3rd * * 

4th 2.02 5.29 

1982, 1st 3.68 5.47 

2nd -0.44 .27 

3rd -1.42 -3.86

4th -0.79 -3.04

Average Increase 0.70 0.81
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ST GOVT REL.

STATUTE 

Sherrnan Act 

(federal, 1890) 

Clayton Act 
(federal, 1914) 

Robinson-Patman Act 
{Federal, Amendment 
to Clayton Act, 1936) 

EXISTING Dl<ALER PROTECTION LAWS - FLORIDA 

KEY PROVISIONS 

- Proh1b1ts horizontal price f1x1n9
between competing suppliers.

- Prohibits a supplier from setting
a dealer's or distributor's re­
sale prices.

- Prohibits a supplier from using
illegal methods to gain a mono­
poly in a geographic market.

Prohibits exclusive dealing 
ari:angements. 

- Effectively permits dealer or
distributor to purchase pro­
duct from any source.

Prohibits supplier from un­
fairly giving one dealer or 
distributor a price advan­
tage over tnat dealer's or 
OtSCfibuEor1s competitor. 

REMEDY 

- InJunct1on, treble
damages.

- Jail terms of up to
three years.

- Fines up to $100,000
for individuals, up
to $1,000,000 for cor­
porations.

- Enforceable by Justice
Dept., FTC, private
party.

- Injunction, treble
damages.

- Enforceable by Justice
Dept., FTC, private
party.

- Injunction, treble
damages.

- Enforceable by Justice
Dept., FTC, private
party.

reproduced by
FLORIDA STAT[ ARCYIVES
DEP>\f-ffMENT OF ST Al E

R A GRAY BUILO,rJ1, 
TallJhassee, FL J23g9.02so

<::ieries .._t::!__ Carton -1.[Q) 



Federal Trade Com­
mission Act 
(Federal, 1914) 

Petroleum Marketing 
Practices Act 
(Fed.cal, 1918) 

Florida �ntlt�ust Act 
of 1980 (S 542.15, et 
seq., 1980) 

- Created FTC to enforce anti­
trust laws.

- Protects against "unfair
methods of competition" and
"unfair or deceptive trade
practices".

- Sets out reasons for which
a supplier can terminate or
nonrenew its agreements with
a dealer or jobber.

- Prohibits termination or
nonrenewal of a dealer in
order to convert the loca­
tion to a company operation.

- Prohibits price fixing be­
tween competitors • .

- Prohibits a supplier from
setting a dealer or dis­
tributor's resale price.

- Prohibits a supplier from
using illegal methods to
gain a monopoly in a geo­
graphic market.

- cease and desist orders.

- Fines of up to $10,000.

- FTC can enforce Sher-
man, Clayton and Robi­
son-Patman Acts

- Injunction prohibiting
termination of the
ag reerr,ents.

- Actual and exemplary
damages.

- Possibility of attorneys
fees.

- Injuntion, treble
damages.

- Jail terms of up to
three years.

- Enforcement by Flori­
da Attorney General,
pt:'ivate party.
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FOR THE HEARING RECORD 
Thursday, April 11, 1985 

Statement Prepared for the Record of the Florida Senate Commerce Committee 

Mr. Chairman, Distinguished Members of the Committee: 

I am Curt Clinkscales, National Director of the National Alliance 
of Senior Citizens, Inc., a nationwide lobby for the older American. 
In the state of Florida, we have a membership file of more than 100,000 
persons - and we are growing, 

NASC is a consumer organization. Senior citizens are consumers, 
and due to the fixed nature of their incomes, they are smart shoppers. 

When they purchase gasoline, they have two basic options like 
everyone else. 

We had thought that most senior citizens used the full service 
option, while younger persons used the self service option. 

A survey we have conduced among our members indicates the exact 
opposite is true. 

Seniors who have the strength and agility to pump their own fuel 
do so. They don't want to do it, but they do want to save money. 
The cost differential between self and full service is often stark, 
and unless the senior has the money to afford the luxury of having fuel 
pumped into the car, that person does it himself or herself. 

Others are physically unable to pump their own fuel. They must 
turn to the full service pumps to purchase their gasoline. 

Savings are uppermost in the minds of the senior consumer, but 
they have another problem which makes saving more difficult for them. 

The cars they drive are not always the latest fuel efficient models. 

Here in Florida - like other retirement states where many older 
persons migrate for the golden years - many seniors have seen their 
fixed incomes virtually disintegrate with the huge increase in prices 
for goods and services while their incomes remained at the same level. 

Inflation has hit the elderly hard, and many cannot afford the 
extreme expense of purchasing a late model automobile. This means many 
of the old gas guzzlers of the 1970s are driven by those least able to 
afford high prices in gasoline. 

They are 
be threatened 
virtually ban 

the same cars which often still use leaded fuel, and will 
with engine damage when the new EPA rules take effect which 

lead in fuel. 



Statement on SB 237 by NASC - Page 2: 

Older citizens must fuel their autos just like everyone else, 
so as the price rises, they are hurt most because many of their cars 
use more fuel than others and they simply cannot afford to trade. 

As consumers of gasoline in Florida, seniors will soon see the 
price of fuel rise - unless the present law is changed to allow the 
free competition of the marketplace to keep prices low. 

Every Senator here today is aware that competition promotes the 
lowering of prices. It is nowhere more true than in gasoline and 
transportation. 

For each of you who must commute to Tallahassee, there is no 
question that flying is hazardous to your wallet. There is no competi­
tion between most cities in the nation and the state and Tallahassee. 
This allows the airlines who do serve this City to charge all they can 
command. 

That's fair if there is a free availability of airlines to serve 
the City, but like in all other commercial pursuits, competition will 
surely drive costs and prices down. 

Consider flying to other places in Florida which are served by 
cost conscious airlines like People Express, New York Air and Piedmont. 
The price of traveling to and from those cities is dramatically less 
than to Tallahassee. 

The same is true of the gasoline retail market. With competition 
there is price opportunity for the consumer to save. 

Without competition, there will be higher prices to the consuming 
public. There is just no question about that. 

By driving out the large oil firms and refiners, the consuming 
public will suffer and the only winner will be the fellow who has no 
ties to large energy firms but sells their fuel in his pumps. His will 
be a market of extreme lucrative sales. 

For the elderly consumer - especially the poor and handicapped 
elderly - the blow of the present law could mean they must abandon their 
only means of transportation. 

For some who live in cities providing adequate mass transit or 
who have relatives or loved ones nearby to carry them on their needed 
errands, the transition out of their o�m cars could just increase 
difficulties in getting around. 

But for those who live in areas not well served by mass transit or 
who have no one to help them go to the grocery store, the doctor and to 
other necessary points of life, increased prices in fuel could spell 
a loss of independence in their lives. 

NASC believes the consumer is best served by allowing the market 
to decide who sells and who does not sell. If a retailer fails to 



Statement on SB 237 by NASC, Page 3: 

attract customers - or for whatever reason fails to retain them - then 
that retailer should not be artificially kept in business. 

Requiring large companies to operate only 3% of stations would 
richly reward the market inefficiencies of less competitive retailers. 

It would simply drive them out of the Florida market, not because 
there is not enough business to go around, but because one interest 
was able to insert its own selfish interests ahead of those of the 
consuming public. 

That is a serious charge, but one which clearly is supported by 
the history of the present law. 

It is nothing new in America - we see it daily before legislative 
arenas nationwide and in the U. S. Congress - to have various interest 
groups seeking to advance their own narrow focus. 

NASC is a lobby. 

We have a selfish interest of our own - and we feel that as 
consumers, we prefer to keep the laws of supply and demand operating 
without artificial impediments. 

In this way, any retailer who wishes to compete with another can 
do so. The more who compete, the more opportunity for success, and 
the better the deal for the consumer. 

This present law would surely reduce the number 
stations operating in Florida. Is there anyone here 
believes this would do anything but drive up prices? 
so. 

of service 
today who really 

I don't think 

A few years ago, there was a general consensus in the nation 
that the "big oil companies" had to be controlled. Fortunately a 
closer look was taken and this was not done with impunity. Such an 
unwise decision would have severely impaired the opportunity for the 
nation to recover from the long gas lines which were choking the 
consumer and many businessmen here in Florida who depend on the tourist 
trade to survive and pay their taxes. 

Now that animosity toward the oil companies has been lessened, 
except by those who must compete with the oil firms in the marketplace. 
They are still seeking to use that old feeling to parlay it into 
economic gains for themselves at the expense of the consumer. 

It is imPGrtant that Florida recognize the critical role of the 
free market system - especially in an enterprise of such diversity and 
widespread opportunity as the retail gasoline sales business - and do 
nothing to interfere with it. 

All consumers will benefit if SB 237 is enacted to allow the 
people of this state to purchase fuel at rates which are fair, not 
controlled by those whose goal is personal profit. 



Statement on SB 237 by NASC, Page 4: 

Therefore, we strongly urge the Members of this Senate Committee 
to support SB 237. 

It is vital to recall that prices are not something which are 
reached by predetermination, but by a time honored force which has 
never failed to provide a fair distribution of products, good old 
supply and demand. 

There is considerable demand in the senior community for gasoline, 
and we hope it will continue to be there. 

We want to assure there is an adequate and plentiful supply to 
match that demand so that prices may remain as low or lower than they 
are today. 

Passage of this important legislation will help speed that worthy 
goal to continued reality. 

We endorse SB 237, and ask your vote. 

Thank you for allowing our organization to Present its views 
before you today. 
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