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Intellectually, it is easy to design a far simpler income tax than
what our hybrid tax has evolved into.® But the most radical and
most productive simplifications would engender ferocious political
opposition. For instance, I favor abolishing most of section 501 and
related sections of the Code as to tax-exempt entities® and ending
the distinction between ordinary and capital gains and losses.?!
These changes would vastly simplify American tax administration.
Numerous provisions of the Code exist only or primarily to keep in
some state of repair the distinction between ordinary and capital
gains and losses.”2 Similarly, the IRS devotes significant resources
to administering section 501.% In fiscal year 2013, there were
1,442,197 section 501(c) organizations and 28,553 section 527
political organizations.?* The IRS closed 53,179 applications for
section 501(c) status in that year.%

But changes so radical are of dubious political viability.%
Unfortunately, the approach that is politically feasible is ever

89. See, e.g., Joseph M. Dodge, Some Income Tax Simplification Proposals, 41 FLA. ST.
U. L. REV. 71 (2013); Johnson, supra note 23, at 589-608.

90. There is a tendency to assume that what we are accustomed to is superior, inevitable,
indeed perhaps part of the natural and divine order. For much of our history, however, the
wisdom of exempting religious and charitable institutions from tax was subject to robust and
sustained debate. See William H. Brynes, The Private Foundations Topsy Turvy Road in the
American Political Process, 4 HOUS. BUS. & TAX L.J. 496 (2004) (exhaustively chronicling such
debates).Subjecting currently tax-exempt entities to normal tax rules would not cripple their
useful operations. Gifts would still be non-taxable. ILR.C. § 102 (2012). This would cover large
amounts of funds received by hospitals, colleges, churches, museums, and the like. And tax
would be imposed only on profits; legitimate expenses would be deductible. I.R.C. § 162 (2012).
If more solicitude is deemed desirable, negative effects could be minimized by targeted
correlative changes, such as defining “trade or business” for section 162 purposes to
encompass certain not-for-profit activities and allowing churches to expense costs of new
buildings, rather than being forced to capitalize them. Even with such correlative changes,
eliminating section 501 or major parts of it would vastly simplify tax administration.

91. See also Robert Charles Clark, The Morphogenests of Subchapter C: An Essay in
Statutory Evolution and Reform, 87 YALE L.J. 90, 144-47 (1977) (urging abolition of the
“ordinary versus capital” distinction); William D. Popkin, The Deep Structure of Capital
Gains, 33 CASE W. RES. L. REV. 153 (1983) (supporting a preferential rate for capital gains
but only for gains accruing due to risk, not gains accruing due to mere passage of time).

The debate too often focuses only on gains. Losses too must be considered. Although the
Code treats favorably long-term capital gains of individuals, I.R.C. § 1(h) (2012), it treats
capital losses unfavorably, I.R.C. § 1211 (2012), whether they are long-term or short-term and
whether they are incurred by individuals or corporations. One enthusiastic about favorable
treatment of gains may be less happy about unfavorable treatment of losses. Defending the
“ordinary versus capital” distinction requires taking both dimensions into consideration.

92. E.g., I.R.C. §§ 1201 to 1288 (2012).

93. INTERNAL REVENUE SERVICE, DATA BOOK 201351 (2014).

94. Id. at 56.

95. Id. at 55.

96. With a carefully designed program (the correlative changes mentioned above), ending
section 501 could be accomplished without serious harm to churches, universities, or the
charitable sector, but many such institutions surely would oppose the proposal anyway. On
the plus side, the proposal would temporarily end partisan bickering. Both major parties
would rise as one to shout down abolition of section 501. Where would political staffers go in
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greater complexity.?” Thus, when taxpayers devise push-the-
envelope schemes to exploit current complexity, the response of
Congress and the Treasury typically is to create additional
complexity in the form of anti-abuse rules that sink the Code yet
deeper in the slough of impenetrability. As commentators have
noted,

the income tax is technically not a tax on income, but rather
a hodgepodge of conflicting tax rules that well-to-do and well-
advised taxpayers can exploit to lessen their tax burdens.
Congress has responded to this situation by writing even
more technical rules to hamper such tax planning, but these
rules increase complexity, trap the unwary, and appear to do
little to shut down tax avoidance and evasion.%

This dynamic has been at work for generations. Senator Russell
Long, long-time chair of the Senate Finance Committee, described
the tendency in this fashion:

When the Finance Committee began public hearings on the
Tax Reform Act of 19699 I referred to the bill as “368 pages
of bewildering complexity.” It is now 585 pages. . . . Much of
the complexity stems from the many sophisticated ways
wealthy individuals — using the best advice that money can
buy — have found ways to shift their income from high tax
brackets to low ones, and in many instances to make
themselves completely tax free. It takes complicated
amendments to end complicated devices. 190

But the tragedy is that “complicated amendments” only
sometimes “end complicated devices.” Often they just cause

years when their party is out of power were think tanks imperiled? The capital-versus-
ordinary distinction was largely eliminated in 1986. Tax Reform Act of 1986, Pub. L. No. 99-
514, § 301, 100 Stat. 2085, 2216 (1986). Unfortunately, it was resurrected only four years
later. Revenue Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 1388 (1990). See
generally Samuel A. Donaldson, The Easy Case Against Tax Simplification, 22 VA. TAX REV.
645, 714 (2003) (“The policy justifications for preferential treatment are hotly debated, but its
track record suggests Congress is very unlikely to reconsider its capital gains policy.”) (citing
commentary).

97. See Cohen, supra note 17, at 118 (“Tax simplification has no constituency. We are all
for it in theory, however, we oppose it in practice.”).

98. Mitchell L. Engler & Michael S. Knoll, Simplifying the Transition to a (Progressive)
Consumption Tax, 56 SMU L. REV. 53, 53 (2003).

99. Wow! Apparently there was a time when major acts of tax legislation were preceded
by substantial hearings. What an intriguing practice! Wait. I just had a radical idea. Could
we t00 try to hold meaningful hearings before enacting major tax acts?

100. 115 Cong. Rec. 514, 944 (1969) (statement of the Hon. Russell B. Long), reprinted
wn 1969 U.S.C.C.AN. 2391, 2490.
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“sophisticated . . . wealthy individuals — using the best advice that
money can buy = to simply migrate from a banned “complicated
device” to a different, not yet banned “complicated device.”10!
Indeed, by the law of unintended consequences, one government
reform or victory sometimes is the culture on which the bacillus of
the next abuse feeds.102

I am not saying that anti-abuse statutes and regulations should
never be adopted. But we must recognize that there will always be
some level of successful avoidance no matter how often and with
what seeming precision we amend the rules.’%® That being so, the
path of wisdom sometimes is to accept a certain degree of avoidance
under a simple rule rather than chase the chimera of theoretical
perfection via ever more complicated rules.1% Doing so, however,
would require a degree of intellectual and political discipline that
we have not always displayed.105

101. For example, there once was a family of tax shelters known as the BOSS Strategy.
When BOSS shelters came a cropper, promoters shifted to developing and marketing so called
“Son of BOSS” products. See generally IRS Notice 2000-44, 2000-2 C.B. 255 (extending to new
transactions IRS Notice 99-59, 1999-2 C.B. 761).

102. The litigating position that the government got the Supreme Court to accept in Corn
Products was the basis on which numerous subsequent taxpayers claimed ordinary treatment
for their capital losses. See Comm’r v. Corn Prods. Ref. Co., 350 U.S. 46 (1955). Similarly, the
government’s position which the Supreme Court endorsed in Crane was the basis of a whole
generation of tax shelters. See Comm’r v. Crane, 331 U.S. 1 (1947); see Boris I. Bittker, Tax
Shelters, Nonrecourse Debt and the Crane Case, 33 TAX L. REV. 277, 283 (1978); George K.
Yin, The Story of Crane: How a Widow’s Misfortune Led to Tax Shelters, in TAX STORIES ch.
8 (Paul L. Caron ed. 2d ed. 2009). See generally Martin D. Ginsburg, The National Office
Misston, 27 TAX NOTES 99, 100 (1985) (“every stick crafted to beat on the head of a taxpayer
will, sooner or later, metamorphose into a large green snake and bite the Commissioner on
the hind part.”).

103. “Whoever hopes a faultless tax to see, hopes what ne’er was, is not, and ne’er shall
be.” Alexander Pope, quoted by Jeffrey L. Yablon, As Certain as Death — Quotations About
Taxes (Expanded 2002 Edition), 96 TAX NOTES 395, 397 (2002).

104. See, e.g., Johnson, supra note 23, at 582-84; Richard M. Lipton, Proposed Regulation
on Debt Allocations: Conitroversial, and Deservedly So, 120 J. TAX'N 156, 167 (2014) (making
this point as to proposed regulations under section 752).

105. We need to ask whether the finger of accusation also points at us: the tax academy,
bar associations, and the bright, dedicated, and well-meaning folks on congressional tax staffs
and policy-making positions in Treasury. Between the two possible responses — (1) “there’s a
problem; here’s a nuanced way to fix it” versus (2) “there’s a problem, but its extent is tolerable
and the cure would be worse than the disease” — our natural tendency is towards (1) not (2).
Sometimes (1) is in fact the better choice, but not as often as our behavior might suggest.
Energy, creativity, and sincerity unleavened by patience, discipline, and a historically
grounded sense of how things do and do not work can make a bad situation worse. See, e.g.,
Walt Kelly, THE BEST OF POGO 224 (Mrs. Walt Kelly & Bill Crouch Jr. eds. 1982) (“We have
met the enemy and he is us.”); Sir Lewis Namier, History, in THE VARIETIES OF HISTORY FROM
VOLTAIRE TO THE PRESENT 375 (Fritz Stern ed. 1956) (‘[Tlhe crowning attainment of
historical study is a historical sense — an intuitive understanding of how things do not happen.
... Yet study unsupported by practical experience will seldom produce a historian: hence the
poverty of a great deal of history written by cloistered generations.”)
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2. Intellectual Incoherence

When, after law school, I was a new tax associate in the firm
merciful enough to hire me, I had the following experience
repeatedly. A tax partner confronted with a question he’d never
before encountered would remark “I don’t have authority for this,
but I think the answer is X.” Subsequent research nearly always
confirmed that X was indeed the right answer.

The tax partners with whom I worked achieved such impressive
prediction through neither clairvoyance nor necromancy. They
achieved it because, by long experience, they had honed intuitions
as to how the tax law operates, the mix of logic and values that
animates Congress, Treasury, the IRS, and the courts in fashioning
tax rules. So instructed, they had a sense of what the answer should
be, and typically the actual rule corresponded to the expected
“should be” rule.106

But that was 30 years ago. It would be difficult, T believe, to
achieve the same degree of predictive accuracy now. In the
intervening decades, the forces described in the preceding
subsection have labored assiduously. The conceptual rigor and
integrity that the Code once possessed in fair measure — the
qualities that made prediction possible — have become plastic
through compromise with consumption principles, redistributive
impulses, ill-defined notions of abuse and abuse correction, and an
ever expanding array of economic and social incentives and
disincentives.

In the ongoing efforts to elaborate modes of interpretation
suitable to tax statutes, it sometimes has been urged that courts
should resolve ambiguities by reference to fundamental policies and
recurring principles embodied in the Code.'9” That approach holds
some allure for me, but I doubt the wisdom of asking it to bear much
weight. It is an approach better suited to a time receding into the
past. The firm foundation of conceptual clarity essential to this
interpretive approach has already been replaced by shifting sands
of mission muddle — or soon will be — to the extent that the hybrid
“income” tax has fewer surviving, readily discernible overarching
policies and principles.

106. Similarly, many of us in tax have been gratified by conversations in which others
have said in essence “T like tax because it has rules that flow logically from its central
premises.” Alas, with each passing decade, I hear such sentiments expressed — and I feel them
myself — less often.

107. E.g., Shannon Weeks McCormack, Tax Shelters and Statutory Interpretation: A
Much Needed Purposive Approach, 2009 U. ILL. L. REV. 697, 723-25.
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3. Compliance Costs

Not surprisingly given the nature of the task, “[p]olicy makers
have no precise estimates of the compliance cost” associated with
the income tax, and many estimates have methodological biases and
errors.19 Because of different methodologies and different periods
examined, studies have reached different conclusions.1%® For
instance:

¢ One commentator reckoned that the total cost of tax compliance
in 1985 exceeded $360 billion.!10

e Two respected economists concluded: “The total cost of collecting
income taxes, including the value of those billions of hours
taxpayers could have put to better use, probably comes to $100
billion per year.”111

e A former chair of the Council of Economic Advisors estimated
that the efficiency cost of complying with the individual income
tax and payroll taxes is between 2% and 5% of the United States’
gross domestic product.!12

e A recent study estimated that compliance costs associated with
the federal individual income tax could reach 1.55% of gross
domestic product.113

e An advocacy group, the National Taxpayers Union, maintains
that income tax compliance costs the United States $224 billion
and 6.1 billion hours of lost productivity each year.114

e National Taxpayer Advocate Nina Olson puts these amounts at
$186 billion and 6 billion hours.!15

Regardless of the precise quantification, “[tJhe burden of
compliance is large and the cost of tax recordkeeping is
increasing.”116

108. Youssef Benzarti, How Taxing Is Tax Filing? Leaving Money on the Table Because
of Compliance Costs, at 43 (Sept. 8, 2014), http://ssrn.com/abstract=241273.

109. For instance, a recent study concluded that the time required in order for
individuals to itemize deductions on their income tax returns (rather than take the standard
deduction) is 3.8 times larger than the IRS’s estimation. Id. at 20.

110. William W. Oliver, WHY WE SHOULD ABOLISH THE INCOME TAX 6 (Cross Cultural
Publications ed. 1995) (quoting James L. Payne, COSTLY RETURNS: THE BURDENS OF THE U.S.
TAX SYSTEM (ICS Press ed. 1993)).

111. Slemrod & Bakija, supra, note 70, at 3; see also Joel Slemrod & Jon Bakija, The
Compliance Cost of the U.S. Individual Income Tax System, 37 NATL TAX J. 461 (1984).

112. Martin Feldstein, Tax Avoidance and the Deadweight Loss of the Income Tax, 81
REV. ECON. & STAT. 674 (1999).

113. Benzarti, supra note 108, at 20.

114. Editorial, Dealing with a disgraceful tax code, WASH. POST, Sept. 15, 2014,
http://www.washingtontimes.com/news/2014/sep/15/editorial-dealing-with-a-disgrace/print.

115. Jeffrey Frank, A Four-Decade Tax War, NEW YORKER DAILY COMMENT, Apr. 8, 2014,
http:/’www.newyorker.com/news/daily-comment/a-four-decade-tax-war.

116. Benzarti, supra note 108, at 23, 32.
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The costs imposed by a VAT would also be substantial, of course.
But they probably would be less. First, only businesses would have
to keep tax-specific records under a VAT, not both businesses and
individuals as under the hybrid income tax. Second, to a far larger
extent, VAT entries would be mechanical, merely bookkeeping. The
myriad concepts, exceptions, distinctions, and special rules that
permeate the hybrid income tax require vast cogitation by tax
lawyers and accountants, who are compensated at much higher
rates than bookkeepers. Some such cogitation would be required
under a VAT, but probably less.

4. Economic Distortions

Long is the list of economic grievances that have been asserted
against the hybrid tax. It is beyond the scope of this article to fully
catalog, much less to develop and carefully assess, all of the
complaints. They include the following:

e The hybrid income tax “discourages work, thrift, and
investment.”117

e It creates distortions in the country’s labor supply.118

e It compromises economic decision making by violating (1)
neutrality between corporate and noncorporate forms of
business, (2) neutrality between debt financing and equity
financing, and (3) neutrality between retaining and distributing
corporate earnings.!1?

e [t biases transnational economic decision making and erodes the
competitiveness of American companies in the global
marketplace.120

e It distorts allocation of capital, causing capital to chase tax
benefits over economic efficiency.12!

117. Engler & Knoll, supra note 98, at 53.

118. E.g., LAWRENCE J. KOTLIKOFF, Sauving and Consumption Taxation: The Federal
Retail Sales Tax Example, in FRONTIERS OF TAX REFORM 160, 17, 179 (Michael J. Boskin ed.
1996).

119. E.g., JOINT COMM. ON TAXATION, FEDERAL INCOME TAX ASPECTS OF CORPORATE
FINANCIAL STRUCTURES JCS-1-89 84-88 (1989).

120. E.g., Mike Lee & Marco Rubio, A Pro-Family, Pro-Growth Tax Reform, WALL ST. J.,
Sept. 23, 2014, at A17; see generally CHARLES H. GUSTAFSON, ROBERT J. PERONI & RICHARD
CRAWFORD PUGH, TAXATION OF INTERNATIONAL TRANSACTIONS: MATERIALS, TEXT AND
PROBLEMS 17-19 (3d ed. 2006) (discussing competing standards of international tax
neutrality).

121. For example, complaints are common that the array of pro-housing features in the
Code leads to too much of our wealth being locked up in housing, especially high-end single-
family housing. See generally Bruce Bartlett, The Sacrosanct Morigage Interesi Deduction
N.Y. TIMES (Aug. 6, 2013), http:/economix.blogs.nytimes.com/2013/08/06/the-sacrosanct-
mortgage-interest-deduction.
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5. Unfairness

I begin with fairness issues that are important aspects of public
policy discussion but do not bear heavily on the desirability of a VAT
as replacement for, or supplement to, the hybrid income tax. One of
these is the precise calibration of the rate brackets of section 1 of the
Code. Tax is fundamentally distributional: which persons and
activities will bear what part of the cost of supporting the
government? In the constant jostling over distribution of tax
burdens, there always will be complaints about “I bear too much of
the tax burden relative to others.”122 These complaints emanate
from all quarters — the rich and the middle class as well as the poor—
and they are not the object of my attention here. Whose complaints
along these lines are meritorious is a matter of personal morality
and ideological commitment.23 The complaints are an unavoidable
aspect of the noise of democracy, and the victories that factions
achieve in this quarter of the political arena will never be
permanent.

A second matter peripheral to this project is the fairness, or lack
thereof, of particular exemptions, deductions, and credits.
Undoubtedly, some features of the Code are unfair. Again, though,
that could be addressed through specific reforms within the hybrid
tax, without the need to call in the VAT as a relief pitcher. For
example, the alternative minimum tax is riddled with traps for the
unwary, producing unfair — sometimes grossly unfair — results.124
But these problems could be addressed without fundamental
reform, merely by refiguring the AMT adjustments and preference
items.125

Third, it is quite true that, in our hybrid tax, deductions affect
different taxpayers differently, but that does not compromise
fairness. Assume that A and B qualify for a $100 charitable
contribution deduction. Assume further that A is in the 15% bracket
and that B is in the 35% bracket. The deduction affects A and B
differently. The tax liability of the less well-to-do A decreases by $15
on account of this deduction while that of the richer B decreases by
$35. But there is nothing sinister or unfair about that. The disparity
is the inevitable byproduct of progressive rates. This appears unfair
only if one considers just one face of the two-sided coin.

122. E.g., Louls EISENSTEIN, THE IDEOLOGIES OF TAXATION 3-4 (1961) (“[T]axes reflect
a continuing struggle among contending interests for the privilege of paying the least.”).

123. E.g., SLEMROD & BAKIJA, supra note 70, at 53 (‘We rely on the political system to
make these kind of choices [among competing tax regimes]’); RICHARD W. TRESCH, PUBLIC
SECTOR ECONOMICS 61 (2008) (“The social welfare function is not a market concept. It must
be determined collectively by society through some sort of political process.”).

124. See, e.g., WILLIAM D. POPKIN, INTRODUCTION TO TAXATION § 18.03 (6th ed. 2013).

125. See I.R.C. §§ 56-58 (2012).
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What is of greater interest for the current project is possible
systemic unfairness emanating from structural features of the
hybrid income tax. Once again, as was true in the preceding subpart,
objections on this score are too numerous to do more than illustrate
here.

An enduring dimension of unfairness under the current hybrid
income tax is the marriage penalty. This typically arises when two
formerly single taxpayers —both with substantial incomes — wed.26
When persons with greatly different incomes wed, they often receive
a marriage windfall in terms of federal income tax. Depending on
perspective, both the marriage penalty and the marriage windfall
arguably are unfair. Complaints about the former far exceed
complaints about the later, however.?” The marriage penalty is a
fundamental incident of the current system rather than a detail
correctable by ad hoc legislation.128

Critical tax scholars have advanced an array of group-based
fairness concerns about aspects of the current hybrid tax.2? They
have maintained that, whether intentionally or unintentionally,
Congress has crafted tax rules that disproportionately adversely
affect women, 1?0 blacks,?! and gays and lesbians.132

Iv. DIM PROSPECTS FOR A U.S. VAT

Part IV of this article distilled some of the major aspects of the
“income-base versus consumption-base” tax policy debate. Given the
depth and breadth of previous commentary, the object was to
identify issues rather than to resolve them. Even this cursory
review, however, suffices to suggest that the current hybrid income

126. For discussion of the marriage penalty, see Popkin, supra note 124, § 1.04[A].

127. E.g., Lee & Rubio, supra note 120, at A17.

128. Edwin Cohen demonstrated that it is impossible to simultaneously attain all of
these goals: progressive rates, equality between married taxpayers and single taxpayers, and
equality among all married taxpayers with the same amount of income. Edwin S. Cohen, Tax
Treatment of Single Persons and Married Persons Where Both Spouses Are Working, hearings
before House Comm. Ways & Means, 92d Cong., 1st Sess. (1972).

129. E.g., CRITICAL TAX THEORY: AN INTRODUCTION (Anthony C. Infanti & Bridget J.
Crawford eds., 2009); Karen B. Brown, Mary Louise Fellows & Bridget J. Crawford, The Past,
Present, and Future of Critical Tax Theory: A Conversation, 10 PITT. TAX REV. 59 (2012);
Lawrence Zelenak, Taking Critical Tax Theory Seriously, 76 N.C.L. REV. 1521 (1998).

130. E.g., Grace Blumberg, Sextsm in the Code: A Comparative Study of Income Taxation
of Working Wives and Mothers, 21 BUFF. L. REV. 49 (1971); Marjorie E. Kornhauser, The
Rhetoric of the Anti-Progressive Income Tax Movement: A Typical Male Reaction, 86 MICH. L.
REV. 465 (1987).

131. E.g., Dorothy A. Brown, The Marriage Penalty/Bonus, in TAXING AMERICA 45
(Karen B. Brown & Mary Louise Fellows eds., 1996); Beverly I. Moran & William Whitford,
A Black Critique of the Internal Revenue Code, 1996 WIS. L. REV. 751 (1996).

132. E.g., Patricia A. Cain, Same-Sex Couples and the Federal Tax Laws, 1 L. &
SEXUALITY 97 (1991); Anthony C. Infanti, The Moonscape of Tax Equality: Windsor and
Beyond, 108 Nw. U. L. REV. 1115 (2014).
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tax is deeply flawed. Standing on that foundation, we turn now to
answering the question posed by the title of this article.

The answer, 1 believe, is “No. Despite the problems with the
current system, it is not inevitable that the United States will enact
a VAT. Indeed, for the foreseeable future, it is highly unlikely that
the United States will do so.” The reasons for this answer are
developed below.

A. Bad but Tolerable Status Quo

In light matters, human nature often likes change and variety.
In heavy matters, we tend to be cautious and to yield to the tyranny
of the accustomed. Many people stay in marriages that are bad but
not intolerable or refrain from rising in revolution against regimes
that are bad but not intolerable.

“Bad but not intolerable” describes our current hybrid tax
system. Despite it, we maintain a high standard of living and a
distribution of wealth that, while objectionable to some, is
acceptable to most of the electorate. These general facts are
reinforced by the six specific conditions noted below.

First, the great majority of individual taxpayers use return
preparers,’? and those who don’t use return preparers typically use
return preparation software.13* These expedients are costly,!35 but
they spare taxpayers the blood-boiling frustration many would feel
if they had to grapple with the ever more complicated Code in the
old fashion.’36 We may be happy for taxpayers as individuals that
they are spared such travail, but the insulation of taxpayers from
pain prevents the steam of outrage from reaching the point of
explosion.137

133. Paid preparers prepare about 80 million of the 145 million individual income tax
returns filed with the IRS each year. Olson, supra note 33, at 767.

134. “[Flewer than 10 percent of the taxpayers file a return without help.” WASHINGTON
TIMES, supra note 114.

135. See supra text accompanying notes 108-116.

136. “Seventy-five years ago, the instructions on Form 1040 were a mere two pages. A
tax return could be completed in only a few minutes’ time. Today’s 1040 is more than a
hundred times more complex.” WASHINGTON TIMES, supra note 114. For delineation of the
complexity surrounding the earned income credit, see Commissioners’ Brief, supra note 42,
at 10-12.

137. Similarly, the device of withholding income tax from each paycheck lessens
opposition to the amount of tax paid in a year. See generally Anuj C. Desai, What a History of
Tax Withholding Tells Us About the Relationship Between Statutes and Constitutional Law,
108 Nw. U. L. REV. 859 (2014).
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Second, we previously noted the low audit rates currently
prevailing, around or under 1%.138 That’s bad for compliance'® but
paradoxically may be good for the political viability of the hybrid
tax. The fewer taxpayers audited, the fewer “dissatisfied customers”
there may be.140

Third, we have seen that the current hybrid tax is an excellent
vehicle by which members of Congress may do political favors. And
political favors are expected to be repaid in one way or another.1!
This is more helpful to members of Congress than to the Republic.
But it is members of Congress who would have to vote on a proposed
VAT. They would not be expected to lightly discard this arrow from
the quiver of their political weapons.

Fourth, an ideological concern would deter some members of
Congress from voting for the VAT. Some members will support only
“revenue neutral” tax reforms.2 It would be surpassingly difficult
to persuade such members to vote for a VAT on top of, in addition to
the existing hybrid tax.

Proponents might attempt to mollify such opposition by
replacing at least part of the existing tax with the VAT. For
example, Professor Graetz proposes that the money raised by a VAT
be used to replace revenue lost by removing the great majority of
current taxpayers from the income tax rolls.'# But sophisticated
tax-minimization advocates are likely still to harbor reservations.
An initial substitution guarantees nothing about the future. The
modern federal income tax originally hit only a small percentage of
the populace; only later did the class tax develop into a mass tax.44
This history could repeat itself with a VAT. Slowly (or maybe not so
slowly), the contracted tax could re-expand, creating the situation
that was supposed to be avoided: two full-blown taxes where there
had been one.

Fifth, it is a commonplace of Political Science 101 that a well-
organized and highly motivated minority usually prevails in the
political arena over an unorganized and only marginally motivated
majority. That principle has been borne out repeatedly in tax

138. See supra text accompanying note 41.

139. The officially estimated tax compliance rate has been declining slowly but steadily
since the mid-1960s when the audit rate was in the 4.5% to 5% range. Cohen, supra note 17,
at 117.

140. This could be turned around, however, if low audit rates cause a loss of public
confidence in the system. This possibility is evaluated but rejected in subpart VB infra.

141. See supra subpart I.V.A.5.

142. See, e.g., Citizens for Tax Justice Staff, Lawmakers Should Oppose “Revenue-
Neutral” Tax Reform, TAX JUSTICE BLOG May 8, 2013),
http://www.ctj.org/taxjusticedigest/archive/2013/05/lawmakers_should_oppose_revenu.php.

143. See supra note 53.

144. See, e.g., Dubroff, supra note 61, at 8 (“for 1913 only 358,000 individual income tax
returns were filed in a nation with a population of 97 million”).



26 FSU Business Review [Vol. 15

legislation. Once a special-interest provision is enacted, a
community of the self-interested usually coalesces around the
provision. That community fights hard to preserve the tax break,
and it usually succeeds in doing s0.145 All fundamental tax reform
proposals —including adopting a VAT — would have to navigate past
such reefs of entrenched opposition. Most will not succeed.

Sixth, the persuasive nature of the hybrid tax makes it hard to
dislodge it entirely or even in substantial part. It is so interwoven
into both the economic fabric and the governmental fabric of the
country that the effects of its replacement would be hard to predict
and could be disastrous. Legislators and others may reasonably fear
transitional effects.

B. Conditions that Could, but Probably Won’t, Unsettle the
Status Quo

We have seen strong reasons why the deeply flawed hybrid
income tax is unlikely to be replaced by, or supplemented with, a
VAT. Are there any conditions which, were they to arise, could shift
the system from the current category “bad” to the category
“intolerable”? I see only two candidates, and both are highly unlikely
to occur.

First, despite the massive revenue collected by the present
system, 146 in most years the amount our government spends exceeds
the amount it brings in, sometimes greatly exceeds it.147 Our
government sustains this excess by borrowing heavily from
domestic and foreign sources.

Were access to this credit denied, the United States would be put
to the choice of greatly curbing its spending or greatly increasing its
taxes. Were the latter option selected, the secondary choice of which

145. For example, section 103 of the Code exempts from federal income taxation interest

received by holders of certain state and local bonds. Industrial development bonds (‘IDBs”)
are, in form, issued by states and localities but, in substance, benefit primarily for-profit
companies. IDBs should not qualify under section 103. But the IRS did not disqualify them
early on. By the time the IRS realized that a large loophole had been created, a critical mass
of supporters and beneficiaries had formed, rendering wholesale disqualification of IDBs a
virtual political impossibility. See Popkin, supra note 75, at 127-28.
Similarly, we have often heard that section 1031 (nonrecognition of gain or loss as a result of
like-kind property exchanges) is on the legislative chopping block, but it remains with us.
That may have something to do with the fact that a whole industry — existing solely to
facilitate like-kind exchanges — has formed around section 1031.

146. “The IRS collects more than 90 percent of all federal revenue ($2.52 trillion in fiscal
2012).” Olson, supra note 33, at 767.

147. “Under current policy, we project the debt-GDP ratio to be 91 percent in 2025, up
from . . . the current-year value of 75.6 percent. The projected debt-GDP ratio in 2040 has
increased to 152 percent of GDP.” ALAN J. AUERBACH & WILLIAM G. GALE, Once More unto
the Breach: The Detertorating Fiscal Outlook 1 (Brookings Institution 2016).
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tax or taxes to increase would have to be made. Enactment of a VAT
would then be a genuine possibility.

But the shutting off of the spigot of lending to the United States
government, while a theoretical possibility, is highly unlikely.
Domestic and foreign individuals, organizations, and governments
find United States bonds and notes an attractive option principally
because of the stability of the United States. T-bills and T-bonds
remain the safest investments in the world.

Despite all our follies and foibles, that is unlikely to change. We
have, it is true, danced around the flame of “raise the national debt
ceiling or default on the national debt” several times since 2011.148
But, first, it may be that default is unconstitutional, thus ultimately
legally impossible!*® and, second, the dance is best understood as
political theatre or high-stakes political poker. The United States
did not default on its debts, and important lenders around the world
did not take seriously the possibility that it would.

Undeterred by American political posturing, lenders at home
and abroad continue to provide a ready market for United States
government debt. As long as they do so, we will be able to continue
to live beyond our means, obviating the sort of fiscal emergency that
might shift our tax system from “bad” to “intolerable” and thus raise
a genuine possibility of enactment of a VAT.

The other conceivable condition that could elevate a VAT on the
legislative agenda would be precipitous decline in taxpayer self-
reporting. It has long been recognized that so called “voluntary
compliance” (more accurately, taxpayer self-assessment!®0) is the
foundation of our tax system.'®! IRS audit rates currently are low,
and they are likely to fall yet further given the difficult budgetary
environment the IRS finds itself in%2 or, to a degree, has put itself
in.'% Despite this, officially estimated tax compliance in the United
States remains high.54

148. The tale is told by Zachary K. Ostro, In the Debt We Trust: The Unconstitutionality
of Defaulting on American Financial Obligations, and the Political Implications of their
Perpetual Validity, 51 HARV. J. ON LEG. 241, 241-43 (2014).

149. Id. at 243-75.

150. But not everyone likes that term either. See Bryan T. Camp, “Loving” Refurn
Preparer Regulation, 140 TAX NOTES 457, 462 (2013) (enjoining us “Don’t Call It ‘Self-
Assessment’”).

151. E.g., Helvering v. Mitchell, 303 U.S. 391, 399 (1938).

152. Budget cuts have pared the IRS’s budget back to below the level of fiscal year 2010,
and the House of Representatives wants to cut yet more deeply. This has resulted in declines
in many IRS functions, including enforcement and taxpayer assistance. E.g., IRS Oversight
Board, Annual Rep. to Congress 2013, at 11-23 (Max. 2014). The situation is discussed in
detail in Steve R. Johnson, The Future of American Tax Administration: Conceplual
Alternatives and Political Realities, 7 COLUM. J. OF TAX L. (forthcoming 2016).

153. BLANK FOOTNOTE

154. See supra text accompanying notes 64-65.
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All bets would be off were that to change dramatically.?5> A VAT,
imposed on businesses as an item makes its way through the
processes of production and distribution, is easier to police than an
income tax that looks at scores of millions of individuals and
businesses who receive items of value. Thus, in a low-compliance
environment, a VAT would deserve serious consideration.

Some have speculated recently that “[t]he delicate balancing act
that props up voluntary compliance rates in the United States may
be in danger of collapsing and throwing the country over the
‘compliance cliff.””1% Thinking about nightmare scenarios has its
utility, but there is little hard evidence to support a “the sky is
falling” view. Like most “the end is coming” predictions, the
“compliance cliff’ conjecture or prediction (whichever it is) is
unlikely to be sustained by events. If, however, my confidence
should later be unmasked as “head in the sand” complacency,
enactment of a VAT would surely receive more serious consideration
on Capitol Hill.

C. Lessons of the Past

In recent years, much talk filled our ears of fundamental tax
reform of one sort or another.’®” There is utility in political and
academic discussions of the subject; this river should not be
dammed. But neither should we convince ourselves in the fever of
the moment that radical reform, be it enactment of a VAT or some
other regime, is around the next corner.158

History is a useful thing. It reminds us that we have been here
before. Complaints about the costs, cruelties, and complexities of
our tax laws are hardly new. In his speech accepting the Democratic

155. The Commissioner of Internal Revenue estimates that each 1% drop in the
compliance rate costs the federal fisc about $30 billion a year. William Hoffman, Koskinen
Warns of House IRS Budget's Impact in 2015, 144 TAX NOTES 919, 919 (2014) (quoting
Commissioner John Koskinen).

156. Kroh, supra note 64, at 909; see also Jeremy Scott, The Precarious State of Voluntary
Compliance, 144 TAX NOTES 893, 893 (2014). See generally Richard Lavoie, Patriotism and
Taxation: The Tax Compliance Implications of the Tea Party Movement, 45 LOY. L.A. L. REV.
39 (2011); Leandra Lederman, The Interplay Between Norms and Enforcement in Tax
Compliance, 64 OHIO ST. L.J. 1453 (2003).

157. E.g., Rebecca M. Kysar, Reconciling Congress to Tax Reform, 88 NOTRE DAME L.
REV. 2121 (2013); Susannah Camic Tahk, Making Impossible Tax Reform Possible, 81
FORDHAM L. REV. 2683 (2013).

158. “From a distance, tax reform reflects the shimmering frontier of American economic
policy: bold plans from Republican presidential candidates, hints of interest from
[Democrats], bipartisan whispers in Congress. Up close, however, the picture dims. For
reasons both economic and political, the idea of a fundamental overhaul . . . faces a deeply
uncertain future regardless of who controls the White House and Congress in 2017.” John
Harwood, Despite Pledges, Tax Reform Remains an Elusive Goal, N.Y. TIMES, Feb. 2, 2016,
http:/www.nytimes.com/2016/02/03/us/politics/despite-pledges-tax-reform-remains-an-
elusive-goal.
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nomination for President in 1976, Jimmy Carter remarked: “It is
time for a complete overhaul of our income-tax system. . .. It is a
disgrace to the human race.”159

Nearly forty years later, officials and commentators -
Republicans,'é Democrats,’¢! and those outside government6z —
continue to sing the same song. When it comes to tax reform,
performance rarely has matched rhetoric. In the same 1976 address,
Jimmy Carter promised: “All my life, I have heard promises about
tax reform, but it never quite happens. With your help, we are
finally going to make it happen. And you can depend on it.”163 It
turns out, we couldn’t depend on it, or on similar assurances from
others on both sides of the political aisle.

There have been some happy occasions, of course. The Tax
Reform Act of 1986164 was our Camelot, our “one brief shining
moment.”165 But there is substantial doubt that our present
legislative apparatus can replicate the 1986 feat, both because of
intense partisanship and because “grand bargain” legislation
usually requires a large degree of deal-making in secret,'%¢ a thing
which may no longer exist in domestic policy formulation in the
United States.’6” Moreover, the gains from the 1986 Act proved
ephemeral. By any objective assessment, the hybrid income tax is
worse today than it was in 1985.

159. Frank, supra note 86, at 1. A decade later, I was talking with an eminent tax lawyer
and former Treasury official, in whom still smoldered resentment against Carter’s calumny
against the Code. The lawyer rejoined “Yes, well, the human race is a disgrace to the Internal
Revenue Code!” I'm not sure exactly what that was supposed to mean, but I took this as
evidence of the emotional attachment one can form for the vineyard in which one has toiled
all one’s professional life. That kind of defensiveness is an additional barrier to fundamental
reform.

160. E.g., Lee & Rubio, supra note 120, at A17 (“Perhaps no function of the U.S.
government is more antiquated and dysfunctional than its tax system.”).

161. E.g., Shawna Ohm, Sen. Wyden: US tax code a “rotting economic carcass,” YAHOO
FINANCE  (Aug. 4, 2014),  http:/Mfinance.yahoo.com/news/senato-calls-tax-code-a--
rottingcarcass---targets-inversion (statement of Senator Ron Wyden) (describing the Code as
a “rotting carcass that's infected with chronic diseases like loopholes and inefficiencies”).

162. E.g., Washington Post, supra note 114 (calling the Code “disgraceful”).

163. Frank, supra note 115, at 3.

164. Pub. L. No. 99-514, 100 Stat. 2085 (1986). For discussion of the 1986 Act and other
1980s tax legislation, see Daniel Shaviro, Beyond Public Choice and Public Interest: A Study
of the Legislative Process as Illustrated by Tax Legislation in the 1980s, 139 U. PA. L. REV. 1
(1990).

165. See Alan Jay Lerner & Frederick Loewe, “Finale Ultimo” in “Camelot” (1960).

166. For discussion of the maneuverings leading to enactment of the 1986 Act, see Jeffrey
H. Birnbaum & Alan S. Murray, SHOWDOWN AT GUCCI GULCH: LAWMAKERS, LOBBYISTS, AND
THE UNLIKELY TRIUMPH OF TAX REFORM (1987); see also Edward J. McCaffery & Linda R.
Cohen, Shakedown at Gucct Gulch: The New Logic of Collective Action, 84 N.C.L. REV. 1159
(2006) (discussing the maneuverings leading to enactment of 1986 Act).

167. “[I]t’s particularly hard to arrive at equitable formulas while Washington is
surrounded by a growing army of kibitzers: bloggers, editorialists, Twitter-mongers, the cable
and talk-show world, and the rest.” Frank, supra note 115, at 3. Once a rumor that Legislator
X is thinking about compromise reaches X's “true believer” constituency base, back-tracking
usually replaces compromise.



30 FSU Business Review [Vol. 15

Since 1986, the passing parade has featured numerous tax
reform proposals by political office holders,%8 political candidates, 69
academics and other commentators,™ and blue ribbon government
commissions.'”t Two leaders of the recent drive for tax reform,
former Senator Max Baucus and Representative Dave Camp, have
left Congress.

A decade and a half ago, Edward McCaffery wrote: “A funny
thing happened on the way to fundamental tax reform: Nothing . . .
[Despite early indications,] lo and behold actual tax policy and
legislation in the 1990s has looked suspiciously like its predecessors
in, say, the 1960s or 1970s.”172 That assessment may be updated to
our time with no essential change. As Representative Fattah wrote
in 2010, “Déja Vu All Over Again.”17

V. CONCLUSION

A trout, once hooked, is reluctant to rise again to the fly. We may
be excused, therefore, if we are slow to share the enthusiasms and
expectations that each new proponent of a tax reform plan hopes we
will exhibit.

We are checked by too many memories of past paladins entering
the legislative lists, their lips speaking brave words, their plumes in
fine array, and their chevrons fluttering in the breeze of zeal and
ambition. We have memories, too, of these champions later in the
battered armor of defeat or the convenient failure of recollection
that they had ever been in the joust.

The current hybrid income tax is, or should be, a badge of
national shame. But its faults, though serious, are tolerable in a
generally prosperous society. And formidable psychological,
personal, institutional, and communal barriers exist to any
fundamental change.

168. From both major parties, such as Representatives Dick Armey and Jack Kemp and
Senators Lee and Rubio, see Lee, supra note 120, among the Republicans and Senator Wyden
and Representative Chaka Fattah, see Chaka Fattah, Déja Vu All Over Again: Reexamining
Fundamental Tax Reform and Evaluating the Feasibility of A Transaction Tax in the 111th
Congress, 47T HARV. J. ON LEG. 327 (2010), among the Democrats.

169. Such as Steve Forbes and Herman Cain.

170. See, e.g., supra notes 1-53.

171. President Bush ignored his commission’s report in 2005, despite lip service to the
contrary. See Dave Hansen, Snow Says Administration Still Pursuing Tax Reform, CCH
RETIREMENT PLANS GUIDE (Mar. 9, 2006), 2006 WL 7350934. Not to be outdone, President
Obama ignored the report of his Simpson-Bowles National Commission on Fiscal
Responsibility and Reform in 2010.

172. Edward J. McCaffery, The Missing Links in Tax Reform, 2 CHAP. L. REV. 233, 233-
34 (1999).

173. See supra note 168,
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Agitation for change we surely will continue to have, and
piecemeal reforms we will from time to time achieve. But the kinds
of tectonic shifts that would be required to change the current
configuration of realities are unlikely to occur.

It is right for us to continue to lobby for the changes we believe
would improve society. But that might best be done in the spirit of
karma yoga — doing one’s duty without emotional attachment to the
results of our actions. The alternative would, I fear, bring bitter
disappointment. Neither enactment of a VAT nor enactment of any
other fundamental tax reform is inevitable. Indeed, in the current
and foreseeable environment, such enactments are unlikely.
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