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Florxda Senats — 1986 SB 1182
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A bill to be entitled
An act relating to mortgage brokerage; amending
S. 494.04, F.S,; prescribing educational
requirements for licensing mortgage brokers and
mortgage solicitors and for renewal of such
licenses; providing for applications and
examinations; creating s. 494.0405, F.S.:
providing for permitting of persons,
institutions, and schools offering or
conducting courses 1n mortgage brokerage
practice; providing for permitting of
instructors of such courses; proscribing
offenses; providing penalties; providing for
issuance of certificates of proof of
satisfaction of course requirements; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (3), (4), (5), (6), (7}, (8},
{9), (10), and (11) of section 494.04, Florida Statutes, are
renumbered as subsections (5), (6}, (7}, (8), (9), (10), (11),
(12), and (13), respectively, and new subsections (3) and (4)
are added to said section to read:

494.04 Licensing of mortgage brokers and mortgage
solicitors.--

{3) 1In addition to any other reguirements of this
chapter, the department shall reguire any person desiring to
be l:icensed as a mortgage broker or mortgage solicitor to
complete one or more of the educational courses or eguivalent
courses conducted, offered, sponsored, or approved by an

1
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13-1169-86

accredited college, university, or community college or by a

regqistered mortgage brokerage school as a requirement for

i1ssuance or renewal of a license as a mortqage broker or

mortqgaqe solicitor, The course or courses required for an

applacant to become initially licensed may not exceed a total

of 27 classroom hours of 50 minutes each, inclusive of

examination, for a mortgage solicitor or 36 classroom hours of

S0 minutes each, incilusive of examination, for a mortgage

- Th tisfactory completion of an examination

d the accredited college, university, or

community colleqe or by the registered mortqage brokerage

school shall be the basis for determining whether the course

or courses were satisfactorily completed. However, notice of

satisfactory completion may not be issued to a student who has

absences in excess of 3 classroom hours. Each accredited

college, univers:ity, or community colleqe or registered

mortgage brokerage school, as provided in this section, shail

make provision for those students who have absences exceed:ing
three ¢classroom hours to satisfactorily complete such course

or courses, In the case of a person who, by reason of
hardship, cannot attend the place or places where the course
or courses are regularly conducted, such completion may be
made by correspondence or other suitable means.

(4) A person desiring to be licensed as_a mortgage
broker or mortgage solicitor must apply to the department to
take the license examination to practice in this state. The

department shall examine each applicant who:
(a) Submits to the department the appropriate

application and fee.

2




L _ IV R N )

10
11
12
13
14
15
16
17
18
13
20
21
22
23
24
25
26
27
28
29
30
il

CODING: Words strickem are deletions;

13-1169-86

(b} Submits at the time of examination the certificate

specified 1n s. 494.0405, the examination admissiong card

issued by the department, and proof of identification,
Section 2. Section 494.0405, Florida Statutes, s

Created to read:

494,.0405 Conducting or teaching courses 1n mortgage
brokerage practice; permits; penalties.--

(1) Each person, school, or institution, except an
approved or accredited college or university 1n this state,
that offers or conducts any course of study in mortgage
brokerage practice, that teaches any course designed to assist
applicants in the passage of an examination for initial
licensure or renewal of licensure as a mortgage broker or
mortgage solicitor, or that teaches any course designed to
assist applicants for licensure as mortgage brokers or
mortgage solicitors shall obtain a permit from the department
and abide by the regulations imposed upon such person, school,
or institution by this chapter and rules of the department
adopted pursuant to this chapter.

(2)(a) An applicant for a permit to operate a mortgage
brokerage school, to be a chief administrator of a mortgage
brokerage school, or to be an instructor in a mortgage
brokerage school must meet the qualifications for practice set
forth in this chapter and the following minimum requirements:

1. The school permitholder, or that individual who 1is
responsible for directing the overall operation of the
mortgage brokerage school, must be the holder of a license as
a mortgage broker or must have passed the instructor's
examination administered by the department and, 1f he actively
engages 1n teaching in the school, must also meet the
requirements of a school instructor.

3

words underlined are add:tions.



[ B IR VU R N ]

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

CODING: Words strteken are deletions; words underlined are additions.

13-1169-86

2., The school chief administrative person, or that
individual who 1s responsible for the admin:istration of the
overall policies and practices of the school, must also meet
the requirements of a school instructor 1f he actively engages
1n teaching 1in the school,

3. A school instructor, or any individual who actively
1nstructs in the classroom, must, before commencing to
instruct, certify his competency by passing an instructor's
written examination administered by the department. Every
second year, an instructor shall recertify his competency by
presenting to the department evidence of his successfully
completing at least 15 classroom hours of instruction in
mortgage brokerage subjects or instructional techniques, as
prescribed by the department.

(b) The department may require an applicant to submit
names of persons having knowledge concerning the applicant and
the enterprise; may propound interrogatories to such persons
and to the applicant concerning the character of the
applicant, including the taking of fingerprints for processing
through the Federal Bureau of Investigation; and shall make
such investigation of the applicant or the school or
institution as 1t considers necessary to the granting of the
permit. If an objection 1s filed, it shall be considered 1in
the same manner as objections or administrative complaints
against other applicants for licensure by the department.

{3} A school permitholder under this section may be
1ssued additional permits i1f 1t 1s clearly shown that the
requested additional permits are necessary to the conduct of
the business of a mortgage brokerage schocol and that the

additional permits will not be used i1n a manner likely to be

4




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

CODING: Words stricken are deletions;

13-1169-86

prejudicial to any person, 1ncluding a licensee or
permitholder under this chapter.

(4) The location of classes and frequency of class
meetings shall be in the discretion of the school
permitholder, except that such courses must conform to s.
494.04.

(5)(a) It 1s unlawful for any person, school, or
institution to offer the courses described in subsection {1)
or to conduct classes 1n such courses, regardless of the
number of puptls and whether by correspondence or otherwise,
without first procuring a permit, or to guarantee that 1its
students will pass any exam:ination given by the department, or
to represent that the 1ssuance of a permit 1s a recommendation
or endorsement of the person, school, ar institution to which
1t 1s issued or of any course of instruction given thereunder.

(b) Any person who violates this subsection is guilty
of a misdemeanor of the second degree, punishable as provided
in s, 775,082 or s. 775.083.

(6) Each accred:ited college, university or commun:ity
college or registered mortgage brokerage school shall notify
the department of the name of each person who has
satisfactorily completed the educational requirements for
licensure provided for 1n s. 494.04. Furthermore, each such
educational institution shall provide to each person who
satisfactorily completes the educational requirements provided
for in s, 494,04 a certificate as proof of such satisfactory
completion.

Section 3. This act shall take effect January 1, 1987.

5
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13-1169-86
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SENATE SUMMARY

Provides that mortgage brokers and mortgage solicitors
must satisfy certain educational requirements prescribed
by the Department of Banking and Finance before being
1ssued licenses or license renewals. Requires
examinations for licensing. Establishes a permitting
procedure for persons, institutions, and schools offering
or conducting courses of study 1n mortgage brokerage
practice and for instructors of such courses. Makes 1t a
second degree misdemeanor to offer or conduct such
courses without a required permit or to guarantee that
students of the school will pass examinations given by
the department or to represent that the issuance of a
permit by the department 1s an endorsement of the school
or course.

6
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Florida. Senate ~ 1969 CS r: SB 1182,

ly the Committee on Commerce and Senator Crawford-

1 A bill to be entitled

2 An act relating to mortgage brokerage;

3 prescribing educational requirements for

4 licensing mortgage brokers and for renewal of
5 such licenses; providing for applications and
6 examinations; providing for permitting of

7 persons, institutions, and schools offering or

conducting courses 1n mortgage brokerage

3 practice; providing for permitting of
10 instructors of such courses; proscribing
11 offenses; providing penalties; provid:ing for
12 1ssuance of certificates of proof of
13 satisfaction of course requirements; providing
14 exemptions; providing for future repeal and

5 review; providing an effective date.

17| Be It Enacted by the Legislature of the State of Florida:

19 Section 1. (1) 1In addition to any other requirements
20| of chapter 494, Florida Statutes, the Department of Banking
21| and Finance shall require any person desiring to be licensed
22| as a3 mortgage broker to complete one or more of the

23| educational courses or equivalent courses conducted, offered,
24| sponsored, or approved at an accredited college, university,
25| or community college or at a registered mortgage brokerage

26| school, as a requirement for i1nitial licensure as a mortgage
27| broker. The course or courses required for an applicant to
8| become 1nitially licensed may not exceed a total of 36

29| classroom hours of 50 minutes each, inclusive of examination.
30| The satisfactory completion of an examination adm:inistered by

311 the accredited college, university, or community college or by

1
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310-2028-86 CS for SB 1182

the registered mortgage brokerage school shall be the basis
for determining satisfactory completion of the course.
However, notice of satisfactory completion shall not be issued |
to a student who has absences in excess of 3 classroom hours.

{2} Schools accredited or registered, as provided 1in
this section, shall make provision for those students who have
absences 1n excess of 3 classroom hours to satisfactorily
complete such course or courses. In the case of a person who,
by reason of hardship, cannot attend the place or places where
the course or courses are regularly conducted, such completion
may be by correspondence or other suitable means.

(3) Any person des:ring to be licensed as a mortgage
broker shall apply to the Department of Banking and Finance to
take the licensure examination to practice in this state. The
department shall examine each applicant who submits at the
time of exam:ination the certificate specified 1n section 2,
paragraph (6) hereof, the examination admissions card issued
by the department, and proof of identificat:ion.

Section 2. (1) Each person, school, or institution,
except approved and accredited colleges or universities in
this state, which offers or conducts any course of study in
mortgage brokerage practice, or teaches any course designed to
assist an applicant in the passage of an examination for
1nitial licensure as a mortgage broker, or teaches any course
designed to assist applicants for licensure as mortgage
brokers, shall obtain a permit from the Department of Banking
and Finance and abide by the regulations imposed upon such
person, school, or institution by this act and chapter 49¢%,
Florida Statutes, and rules of the department adopted pursuant

to this act and chapter 434, Plorida Statutes,

2




1 (2) An applicant for a permit to operate a mortgage
2| brokerage school, to be a chief administrator of such a
3| school, or to be an instructor in such a school shall meet the
4| qualifications for practice set forth in this act and chapter
5| 494, Florida Statutes, and the following minimum requirements:
6 (a) "School permitholder" means that individual who 1is
71 responsible for directing the overall operation of a mortgage
8| brokerage schocl. He must be the holder of a license as a
9| mortgage broker or must have passed the instructor's
10| examination administered by the department. He must also meet
11| the requirements of a school instructor i1f he 1s actively
12| engaged in teaching.
13 (b) "School chief administrative person" means that
14| 1ndividual who 1s responsible for the administration of the
5| overall policies and practices of the school. He must also
16| meet the requirements of a school instructor 1f he 1s actively
17| engaged 1n teaching.
18 {c) "School instructor” means that individual who
19| actively instructs 1in the classroom. He must, before
20| commencing to instruct, certify his competency by passing an
21| instructor's written examination administered by the
22| department. Every second year, each instructor shall
23| recertify his competency by presenting to the department
24| evidence of his successfully completing a minimum of 15
25| classroom hours of instruction 1n mortgage brokerage subjects
26| or instructional techniques, as prescribed by the department,
27| The department may require an applicant to submit names of
28| persons having knowledge concerning the applicant and the
29| enterprise; may propound interrogatories to such persons and
30| to the applicant concerning the character of the applicant,
31| i1ncluding the taking of fingerprints for processing through
2
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310-2028-86 cS for SB 1182

the Federal Bureau of Investigation; and shall make such
investigation of him or the school or institution as 1t may
deem necessary to the granting of the permit. If an objection
1s filed, 1t shall be considered in the same manner as
objections or administrative complaints against other
applicants for lacensure by the department.

(3) 1t 1s unlawful for any person, school, or
institution to offer the courses described in subsection (1)
or to conduct classes 1in such courses, regardless of the
number of pupils, whether by correspondence or otherwise,
without first procuring a permit, or to guarantee that 1its
pupils will pass any examination given by the department, or
to represent that the issuance of a permit i1s any
recommendation or endorsement of the person, school, or
institution to which 1t 1s 1ssued or of any course of
instruction given thereunder.

(4) Any person who violates this section 1s guilty of
a misdemeanor of the second degree, punishable as provided 1in
s, 775.082 or s. 775.083, Plorida Statutes.

{5) The location of classes and frequency of class
meetings shall be in the discretion of the school offering
mortgage brokerage courses, so long as such courses conform to
the requirements of section 1.

(6) =Xach accredited college, university or community
college, or registered mortgage brokerage school shall notify
the department of the name of 3all persons who have
satisfactorily completed the educat:ional requirements for
licensure provided for in section 1. Furthermore, each such
educational institution shall provide to each person

satisfactorily completing the educational requirements

4
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310-2028-86 Cs for SB 1182

provided for in section 1 a certificate as proof of such
satisfactory completion.

(7) A permitholder pursuant to this section may be
1ssued additional permits whenever 1t 1s clearly shown that
the requested add:itional permits are necessary to the conduct
of the business of a mortgage brokerage school and that the
additional permits will not be used in a manner likely to be
prejudicial to any person, including a licensee or a
permitholder under this act.

Section 3. This act does not apply to any applicant
for licensure who is a Federal National Mortgage Assoc:iation
approved seller and servicer; a Federal Home Loan Mortgage
Corporation approved seller and servicer; a Government
National Mortgage Association approved mortgage-backed
securities 1ssuer; a Federal Housing Administration approved
mortgagee; a Veteran's Administration approved lender; or any
successor of any of them, pursuant to any provision of the
acts of Congress or federal regulataions,

Section 4. This act 1s repealed on October 1, 1991,
and shall be reviewed by the Legislature pursuant to s. 11.61,
Florida Statutes,

Section 5. This act shall take effect January 1, 1987.

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN

COMMITTEE SUBSTITUTE FOR
Senate Ball 1182

Deletes the educational requirements for mortgage solicitors,

Deletes the requirement for the completion of educational
courses as a prerequisite to the renewal of a license,

Specifies that certain applicants for licensure would not be
required to complete the educational courses.

Specifies Sunset review,

S
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Florida House of Representatives - 1986

By Representative Gibbons

n average cost of 1.5 cents per
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% A bill to be entitled

2 An act relat.ng to :-he Mortgage Brokerage AcCt;
3 amending s. 494.02, F.S , provading

4 definitions; amending s. 494.03, F S.,

S providing language vith respect to exemptions,
6 creating s. 494.035, F.S., providing for powers
7 and duties of the Department of Banking and

8 Finance; creating s, 494.037, F.S., providing

9 mortgage orokerage licensure requirements;
10 creating s. 494.038, F.S , providing for
11 renewal of a mortgage broker license; creating
i2 s. 494.9039, F.S., providing tor registration of

13 mortgage brokerage businesses; prov:iding fees;
14 creating s. 494.0391, F S , providing for

15 registration renewal; creating s. 43¢.0392,

N3 F.S., providing for branch office permits;

17 creating s. 494.0393, F.S., providing for

requirements for licensees and registrants;

19 amending s. 494.041, F S., relating to

20 mortgages offered by certain land developers;
21 amending s. 494.042, P S , relating to the

22 Mortgage Brokerage Guaranty Fund; providing

23 clarifying lanquage; eliminating reference to
2¢ vielations of the chapter; amendirg s. 494.043,
25 £ S , providing for condit:ions precedent to

26 recovery under the fund; providing for

27 intervention; amending s 494 043, F.S.,

28 relating to payment from the fund: creat:ng s.
29 494.052, F.S , providing for admiristrative

30 penalties and fines and license wviolations;

31 creating s. 494 055, F.S., proviaing grounds
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Be It Enacted by the Legislature of the S:tate

63~247-2-6

for discipsinary action; amencing s. 494.06,
®.S., prov:iding requirements with respect to
books, accounts, records, and the like:
creating s. 494.065, F.S., providing for
investigation and complaints; amending s.
494.07, F.S., providing for the powers of the
department; amending s. 494.071, F.S., re¢5£.ng
to i1njunction to restrain violations, amending
s. 494.072, F S., relating to cease and aesist
orders and refund orders; amending s. 494.08,
F.S., relating to requirements and
pronibitions; amending s. 494,081, F.S ,
relating to fees or charges not deemed 1nterest
or finance cnarges; providing clarifying
language; amending s. 494.091, F.S., relating
to liability in the case of an unlawful
transaction; amending s, 494.093, F.S.,
providing for prohibited practices; amending s.
492.10, F.S., providing penalties; providing
for persons licensed on effective date of act;
providing for rev.ew and repeal; repealing s.
494.04, F.S., relating to the licens.ng of
mortgage brokers and mortgage solicitors;
repealing s. 494.05, F.S., relating -o denial,
suspension, or revocation of licenses;

providing an effective date.

Section 1. Section 494.92, Plocida Statutes, 1s

amended to read:

2

of Florida:
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63-247-2-6

434 02 Definition of terms.--In this act unless the
context or subject matter otherwise requires:

(1) "Person" means an individual, partnership,
corporation, association, and any other group however
organized

(2) T"™Mortgage loan" means any loan secured by a
mortgage on real property or any loan secured by collateral
which has a mortgage lien 1nterest 1n real property

{3} "Mortgage broker" means any person not exempt
under s. 494.03 ~ho for compensation or gain, Oor in the
expectation of compensation or gain, either directly or
indirectly makes, negotiates, acquires, sells, or arranges
for, or offers to make, negotiate, acquire, sell, or arrange
for, a mortgage loan or mortgage loan commitment. This
subsection shall not apply to transactions 1nvolving the saie
or purchase of notes or bonds secured by mortgages which are

subject to registration by the department.

(4) "Mortgqage brokerage bus.ness" means any person
which employs a mortgage broker or mortgage brokers, or which
either directly or indirectly, makes, negot1ates, acqu:ires or
sells, arranges for, offers to make, negotiate, acguire, sel
or arrarqe for a mortgage lcan or mortqage loan commitment for

compensat1on or gqain, or in the expectation of compensation of

Qain. Mertgage-seirecreori-means-any-individuai-net-itreensed
as-a-mertgage-broker;-who-performs-any-of-the-functions-set
eut-under-subsectron-¢3}-and-who-rs-empieyed-by-a-moreqgage
broker-ar-whose-bustness-poiircies-and-acts-are-under-ene
directren;-coantroi;—or-management-of-a-mortgage-broker-

($) "Department” means the Department of Banking and

Finance,.

3
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63-237-2-~6

(6 "Licensee” means a patwural person licensed as 3

person;-whether mortgage DOroxer of-mortgage-sotrcrtarr-under
any-of-cae-provestons-sf-enrs-acs,

(7)  “License” means a license 1ssued under tne
provisions Of tnis azt

{8) “Registrant” means a mortgage brokerage business

registered pursyant to this _act,

{91483 "Pr.nc:val mortgage broker"” means a_:icensee am
tndividuat;-offrcer-of-a-corporation;-or-member-of-2a
parcnershsp designated as the pr.mary broker of a reqg.strar-
ta-ehe-appircation

110)¢3% “Lender"” means any person who either .ends or
1nvests money 1n mortgage loans.

f11) "Ultimate equitable owner” means_a natural person

«ho, directly or indirectly, owns or controls an ownershlp

interest in_a corporation, foreign corporat.on, alien business

grganizatlon, or any other form of business organization,

reqardless of whether such ratural person owns_or controls

such ownership interest through one or more natural persons or

one or more prox.es. powers of attorney, nomirees,

corporations, assoclations, partnerships, trusts, joint Stock

companies, ot other entities or devices, or_ any combination

thereof

{12) “"Mortgage financing transaction” means the

peqotiation, acquis.tion, sale, or arrangement for, nr sne

offer to negotiate, acquire, sell or arrange for, a mortgage

loan or mortgage l'can commitme-~t.

123) "Persona. res.dence address"” means a streec-

address and shall not .nc.ude a post office box number,

{14) "Div.s:on” means the D.vis.on of Finance of the

Department of Banx:irg and Finance,

4
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*15) "Des.znated 3ssoci3ted oroxers” veans tne .icensed

mortgage Jroker 1n cnarde ot a oranch off:ce.

{16) "Mortcage .oan commitment” means a4 ¢CAtracs for

mortgage loan financing

117) "Party to a mortgage financing_transaction” means

a_borrower or lender 1n a mortgage financ:ng trarsaction

Section 2. Section 434,03, F.orida Statates, is
amended to read:

194.03 Exempt persons.--

i1} This act does not apply to the following.

(al+:> Banks, trust compar:es, savings ana loan
assoclations, Dens.on trusts, crec.t unlons, i1nsarance
companies, small loan companies, federally licensed small
business i1nvestment companies, or securities dealers
registered under the provisions of s. 5i7.12, serv.cing
corporate clients in the normal course of business.

(b}¢23 Any person making or acqulring a mortgage loan
with his own funds for his own 1nvestment without 1ntent to
resell said mortgage lcan.

{cl¢3} Any person licensed to practice law .n th.s
state, not actively and prancipally engaged i1n the bus.ness of
negotiating loans secured by real property, when such perscn
renders services in the course of his practice as an attorney
at law.

(2) It shall nor oe necessary tO negate arv of tre

exemptions provided in this chapter :n any compiain%,

information, indictment, or other wr.t or proceedings brought

under this chapter; and the burden of estaplisning “he righ:

Q_any exemption shall be u .

of such exempt:on.

5
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Section 3, Sect-:cn 454 23S, Floriga Statutes, :s
created to read.

494,035 Department's duties and powers.--

{l) The department snall be responsible for :he

administration ana enforzement 3f this chapter.

{2} The departmecrt may adoot such rules as i1t may deem

necessary in the administration of this act and not

inrconsistent therewith whicn rules shail have the force and

effect of law.

(3) All fees, charges and fines, collected oy the

department pursuant to this znapter, sha.l be deposited :n the

tate Treasury <0 the credit of the Regulatory Trust Fund

under the Division of Finance of the department.

(4) Any application fee, licensure fee, registration

fee, inspection fee, or permit fee. mardated by this chaprer

and to be collected Bv the department, may be reduced by rule

whenever the expenditures of the division warrant a lower fee,

Section 4. Section 494,237, Florida Statutes, 1s
created to read:

494.037 Mortgage brokerage licensure reguirements.--

(1) The department shail 1ssue an 1nitial l:cense to

any natural person who meets the following reguirements:

(a) Is iB years of age;
(b) Has submitted a completed applicat:ion and a

nonrefundable application fee of $150;

(c) Has passed a written tes: adopted by the

department des:gned to determine competency 1n primarv_angd

subordinate mortgage financing transactions and to test
knowledge of this chapter and tne ruies promulgated thereto.

{d) Has filed a complete set gf fingerprints, taken by

an avuthorized iaw erforcement officer, for submission by the

B
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department to tne Devarimenrt of caw Znforcement or the Feceral

Bureau of Investigarion :or orocessing

{2! Notwithstanai~g rhe provisions of subsection (1),

1t srall be grounds for denial of licensure 1f the applicant

has commitred anv violar:un as set forth in s 494.055(1) or

has pending any criminal prosecutions ocr adm:n.strative

enforcemen~ actions, :n any -urisdiction, ~h.ch i1nvoive fraud,

dishonest dealing »r any other act of moral turoitude.

(3) The department shall not grant or .ssue "2 3nv

.ndividual more than one mortgage broker license a: anv ore

time A licensee sna.. be emploved by a regasrran: Cr

registrants, unless serf-empiosed. The licerse sha.l state

wnether the i1ndividual licensee :s self-emploved or 1s_an

emplovee of 3 registered mortgage brokerage nusiness., If the

individual 1s an employee, n1s license shall state the name Of

the employer registrant or registrants. Not iater zhan 10

calendar days after any termination of empioyment, noth the

reg.strant and :the employee s-all send w~ri:ten not:ce of the

rerminacion to the departnent Not later -han 17 ca.endar

days af-er enterirqg 1nto an employer~emoloyee relationship,

both the registrant and the emplovee saa.l send «ritten notice

of the employment reia:.onsnip to tnae decartment

t4) The departmen: shall encorse each cra-ge of

employment on the license of tne licersee The cepartment

shall set oy rule 3 fee nct t2 exceea $52 for encorserent

Sy _Each i1nitia. appl:cation for a mortgace pDroker

..cense shall be in «ritten form as presc-iped by =ne

department. The department .s autnorized to reguire each

app.icant to provade anv 1nformation reasonab.v necessary :o

make a determinat.on of eligibilitv for licensure pursuant -o

ch:s chapter.

2 62
2 b3
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«6) The 1n31:7.al morzgage orcker license sna:. be valad

for tae rema:inder of the oienn.um 1n ~nich the :1cense 1s

1ssued
Section 5. Section 494,038, Florida Statutes, 1s
created to read-

494.238 Renewal of mortgage broker licerse -—

(1) The gepartment shall renew a mortgage broker

iicense upon receiot of tne completed rerewai aopol.cat.on anc

the renewa. fee of S150.

(2) The department shall adopt rules establishing a
procedure for the biennial renewal of mortgage brokec
Licenses. The department 1s authorized to prescrige ‘he form

of the renewal application and may require an ugpcdate of a.l

informat.on provided in the licensee's initial aop.ication for

licensdre.

3} A license which 1s not renewed by =he end of the

piennium prescribed by the department sha.l automatically

revert to 1nactive status. An inactive license may be

reactivated by filing a completed reactivation application

with the department, payment of the renewal fee, and payment

of a _reactivation fee equal to the reneval fee

(4) A license which 1s not renewed within 2 years of

becoming inactive shall expire.
Section 6. Section 494.039, Florida Statutes, 1s

created to reagd-

494.039 Reqgistration of morrgage brokerage

dusinesses., -~

(1) The depar:ment snall issue an 1n:t1al registrat:on

1O each mortgage brokerage bus:ness which meets the following
reguirements:

8

l:1lus
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(a) Has submitted a completed application form and a
nonrefundable application fee of $150.

{b) Designated a qualified principal mortgage broker
and submitted an affidavit signed by the designated principal
mortgage broker acknowledging acceptance of the des:gnation
and the responsibilities appertaining thereto

2 Notwithstanding the provisions of subsection (1}

1t shall be grounds for denial of registration 1f the

designated principal mortgage broker; any officer, director

partner, joint venturer, or any natural person owning a 10

percent or greater interest 1n the mortgage brokerage

business; or any natural person who 1s the ultimate egu
owner of a 10 percent or greater interest in the mortgage

brokerage business has committed any violation set forth in s,

494.055{1) or has pending any craminal prosecution or

administrative enforcement actions, in _any jurisdiction, which

involves fraud, dishonest dealing, or any othecr act of moral

turpitude.

(3 Each 1nitia)l application for registration shall b
in written form as prescribed by the department. The
department 1S authorized to require each applicant to provide
the following 1nformation:

(a) The applicant's name, the address of the
applicant's principal place of business, and the address of
each applicant's branch offices in this state.

(b) The applicant's form of business organization.

1. For corporation applicants disclosure of the names

and personal residence addresses of each current officer and

director of the applicant, each current shareholder who own

10 percent or greater interest in the corporation, : c

9

3.34
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2lt.mave equ.zab.e owrer of 3 il oercent Jr jredter ."terest

1in_the corporat.on.

2 For uyn.ncorodorateQ assoC:atioNns, partiersn.ps,

soint-stock or joint-venzure aopiicants, disciosure of the

names and personal residence addresses of eacn current

officer, d:irector, and any natural person holding an

equivalent positicn, each curreat association member, partner.

and joint-venturer who owns a 10 percent or greater interest

1n_the mortgage brokerage pusiness; and any ult:imate eguitable

owner of a i0 percent or qreater interest in the mortgage

brokerage business.
3. For a sole oroprietorship gperating under a

fictitious name disclosure of the name an rsonal res.dence

address of the sole oproorietor.

1c) The name ard persoral res:dence address ot t-e

principal mortgage broker ar the appiicant’'s priac.pal olace

of business and, 1f tne applicant has one cr more braach

offices. the name and oersonal residence adaress cf tne

designated associate mortgage broxer at eacn oranch office,

td) The name and personal residence address of each

mortgage broker to be employed and the office address at which

each mortgage broker will be assigned.

le) A listing of the civil lawsuits, craminal actions,

and administrative proceedings, which involve fraud, dishones:

dea.ing or other acts of moral turp.tude, 1n waich the

aop,icant and any person disc.osed :1n paragraph !b) 1S named

as 3 party, :ncluding tne s-atus or result Of Such lawsult,

action, or sroceedinqg.

‘£t Any other :nformazion reascnanly necessary to

determane eligibility Ior reg.stration pursuant to this

chapter,

1l..us

(W]
w
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1 Section 7. Section 494.0331, Flor:ida Statutes, .s [3.66
2| created to read-

3 434.0391 Renewal of mortgage brokerage business 1-lus
4| registration.--

5 11) The department shall renew a mortgage prokerage 1-1lus
6| registration upon receipt of a comp.eted renewal application 3.69
7| and the renewal fee of $150. Each registrant shall pay at the {3.70
8| time of renewa. a fee of 35150 for the renewal of eacn branch

9| office permit, 37
10 12)  The departmenrt sha.l adoot rules estanlisning a 1 lus
11| orocedure for the bienn:al rereval of mortgage brokerage 373
12| oLstiness recistrations The Jdepartment 1s aucthorized to [3.7%
.3{ prescribe tne form of the renewal application and may regJire
14| an update of all irformation provided .n tre regist-ant's 3.75
25| 1n1t.as apoiication
16 (3} A registration whicn 1s not renewed by t-e erd of I lus
17| the pienn:um prescr.bed by the department shall automatiZa..y 3 "7
18| neccme inact:ve for up to 2 sea-s An 17actlve reqg.s:ratior 3.78
19} nay be reactivated bv fi1ling a comp.ezed reactivat.an
2C| aoppiization with the department, oavmen: >f t-e renewva. fee, 37
21| and _payment ot 3 reacztivas.on fee eguai O the re~ewal fee 3 80
22 ($) A registrat:on which 1s nct re-eved witni~ 2 vyea-~s |L°.us
23| of becoming .nactise snall exp:re 3 82
24 Section 8 Section 494 3332, F.oriza Statutes, .S + 83
25| created to read
26 494 0392 Bra~ch offices —- l::‘Js
27 1) A permit 1s reguired for eacn oranch office 11:1lus
28| mairtained by a registrant. 1 2
29 12) The depar:zment snall i1ssue a cermit UpDOnR receipt 1-.us
50) of a compieted application in a form as orescriped by the 4 4
31| cepartment and an _init.al permit fee of 3150. The branch 1.3

ol
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cff.ce appl.cat:.on snaii :rcluce tne name and ..cense number

of zhe cesignated assoc.ate brcker 3ranch cffice permits

sha.l pe renewed in conlunczion with recistration renewa..
Section 9, Sect:on 494 10393, Florida Statutes, 1S

created to read:

494.0393 Reguirements of l:censees and reaistrants.--

t.) The licenses of a.! mortgage brokers snall be

oromirertly disolayed .n _the >ffice vhere -he ..censee 1s

emp.oyed
t2) Eve-y reqistered mortgage brokerage business and
se.f-employsed licensee sha.! transact business from a

principal place of pusiness in the state. The reg.stration

srall specify t~e address of such pri~z.Da. place of ous.ness

brokerage office or brancn therecf snall oe overated under :-he

full charge, control, and supervision of a des.gnated
associate mortcage proker employed at such office or n on

a regular and full-t:me bas.s %o surerwvise and oe-form t-e

\

1

| ané_snall be <conspicuously disolayed there.n Zach mor:gage
|

!

rendition of mortqage brokerage services. No mortgage oroker

may serve as the designated associate mortgage broser for more
than one office or brancn thereof. The department sha:l be

notified within 10 days of any change of address of the

principal p.ace of bus.ness, change of address >f arv pranch

office, cr change of the desigrated associaze oroxke-. The

department shall erdorse tne change on the perm:: J1thout

charge
{3) A mortgage broker license or mortgage brokerage
reqistrat:on shail not pe trarsferasie

| 141 The decartme-~: 1s aat~or.zed > recuire tnat each

pegastrant shall repor: any change .n tie form of susiness

Qrganization or any change of a perso- ramed pursuant to S,
12

~1lus

1+ lus

l:.us

4 g

]4~28
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494.039(3)(b) to the department 1n writing not later than 30

calendar days after said change 1s effective.

S Each licensee shall report any coavaction of an
crime or any finding of administrative violation, in any
jqurisdaction, whach involves fraud, dishonest dealing, or

other act of moral turpitude, to the department in writing not

later than 30 calendar days after said conviction or

administrative action. Each registrant shall report in
writing any conviction of any crime or administrative
violation which involves fraud, dishonest dealing, or any
other act of moral turpitude, in any jurisdiction, by the
registrant or any natural person named pursuant to Ss.

494.039(3}(b) not later than 30 calendar days after said

convaction or final administrative action.

6 Each registrant and seif-employed licensee shall

report any action in bankruptcy, voluntary or involuntary, to
the department not later than ? calendar days after sai:d

action 1s instituted.

Sectaon 10 Section 494.041, Florida Statutes, 1is
amended to read

494.041 Brokers-and-sol:ecrtors-offering Mortgages
offered by land developers licensed pursuant to the Florida
Uniform Land Sales Practices Law; requirements;
prohibitions.--No mortgage loan which has a face amount of
$35,000 or less and 1s secured by vacant land registered under
the Florida Uniform Land Sales Practices Law, chapter 498,
shall be sold to a mortgagee, except a financial institution,
by any person a-mortgage-broker-or-seitertor unless all of the

following requirements are met:

13
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(1) €Each mortgage securing a note or otner Jbligation
sold or offered for sale snall be eliginle for a recordation
as a first mortgage.

(2} EBach mortgage negotiated pursuant to tnis sectian
must 1nclude a mortgagee's title insurance pc.icy or an
opinion of title, from an attorney wno 1s licensed to practice
law 1n this srtate, on each parcel of land which 1s descriped
1n the mortgage. The policy or opinion shall reflect that
there are no other mortgages on the property. A notice
stating the praicrity of the mortgage shall be placed on the
face of each mortgage in an amount over $35,000 issued
pursuant to this sectaion.

(3} Contracts o purchase a mortgage loan shall
sontain, immediately above the purchaser's signature lire, the
statement in ld-point ooldfaced type "This mortgage 1s
secured by vacant .ard subject to deve.opment at a future
t.me " Th.s szatement shall also be t/ped or printed in .0~
point type on che face of the note and mortgage sold.

(4) The most recent assessment for tax purposes made
by the county property appraiser of each parcei of land
described 1n the mortgage shall be furnisned to each
mortgagee.

(5) The mortgage broker shall record or cause :o pe
recorded all mortgages or other similar docurents pr.or o
delivery of the note and mortgage to the mortgagee.

16) All funds received by the mortgage broxer
pursuant to this section shall promptly oe Jepos.ted 17 the
broker's trust account wnere they sha.l remain unt:l tie rote

and mortgage are fully executed and recorded.

14
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Section ll. Secticn 484 J42, Florida Statutes, 1S
amended to read:

494.042 Mcrtgage Brokerage Guaranrty Furc --

t1)(a) Effect.ve September 1, 1977, the Treasurer
shall establish a Mortgage Brokerage Guaranty Furd A fee of
S50 per treemse sear sha:. be added to tne licerse zee for
both i1n1ti1al =mew-ircemses and reneval ef-irecerses of a

mortgage Jdrokerage business reg.siration princtpei-mortgage

broker, ara a fee of £1l per z+=emse year sra:l pe added to
the treense ree for not"~ in.t.a. Aew-ltcenses 3nd renewal of

.ndividual mcrtcage orokerace ..Censes bBy-sor:=rtars-and

addetronai-nroxkers, This Zee shair. be 1r add:tior %o tte
regular l:cense fee ard shall pe :ransferred to or depositex
1n the Mortgage 3rokerage Guaranty Fund

t{b) From Octooer 1, 1985, until the balance in the
fund first reaches the sum of $§1.5 millior, the fees provided
for 1n paragraph (a} shall apply only to 111tial issuance of a
license or registration to a person who has not previously
been issued a license gr registratien under this chapter

{c) 1If the fund at any time exceeds Sl S m..li>n,
collection of special fees for this fund snall be discortinued
at the end of that renewal per.od ttcemnse-year, and suc-
special fees shall rnot pe reimposed unless the fund 1s reauced
below $50C,CCO0 by dispursement mace :n accordarce with s
4$94.044.

(2) Tre Mor:tgage 3roxerage Guaranty Fund shall be
disbursed as provided .n s. $54.C44, upon approva. by tae
divis.on ef-Frmranca-of-2ns-3epar=ment-sf-3errt~g-and-Frnance,
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“C any partv -0 a mortcage £.7ancing transactlon serson +NO .S

adjudged by a Fior:da court of czompetent jurisd.crion o nave

suffered monetary camages as a resuit of any violation of thas

chaprer of-rhe-fortowirg-a=es -omm:itted Dy a licensee or
reqgistrant mortgage-oroker-or-mortqage-sotrcrtor-wvho-was
trecensed-under-thts-chapeer-at-the-time-the-act-vas-commreeed-
{a}--A-vsoration-of-any-pravisran-of-this-chapeer:
+b+--Making-any-faise-promsaes-ithely-to-tnfiuence;
persuade;-or-rnduce~or-pursuing-a-course-of-misrepresentatior
or-false-promrses-througn-agentss
te+--Mtsrepresentation;-=trcumvention;-or-conceaiment
by-tne-lreensee;-taresuga-wnatever-subterfuge-or-device;-of-any
of -the-marertai-particeiars-or-the-nature-thersof;-regerdrng-a
transaction-to-vhrch-ne-ts-a-varcty;-and-of-1njury-co-anotner
party-theretos
+d+--Fariure-co-arspurse-funds-tn-accordance-vwrth
agreements;
e+--Fariure-to-acecount-or-deirver-ro-any-person-any
personai-property;-such-as-any-money;-fund;-deposst;-cheek;
draft;-mortgage;-or-other-document-or-thing-of-vatue;-wvhach
has-come-tnto-hts-hands-and-which-ts-not-his-property-or-which
he-rs-net-ra-lew-or-equsty-entrtied-teo-retarn;-under-the
crrcumstances-and-at-the-crme-vwhrch-has-been-agreed-upon-or-1s
required-by-tav-or;-tn-the-absence-of-a-firxed-time; -upon
demand-of-the-persen-ent:tied-to-such-accounting-ard-detsrvery-
{£+--Pariure-ro-prace;-tmmedrateiy-upon-recetpt;-any
money;-fund;-depesie;-aneckr-oar-dratt-entrusted-to-him-ny-a
person-deairng-with-himn-as-ea-oroKer;-tA-eserow-vith-an-escrov
agent-iocated-and-#0tng-busraess-tn-thrs-states-pursuant-2o-4
writeen-agreementr-or-co-depostre-sard-funds-tn-a-trusc-or
escrov-account-merntasned-oy-hRim-weth-a-bann-sr-savings-aaa
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loan-asseocration-iocated-and-dosng-busrness-ra-this-states;
vherern-sard-funds-shaiti-be-kept-untiri-drabursement-thereof-1rs
properiy-authorszeds

Section 12, Section 494.043, Florida Statutes, 1s
amended to read:

494,043 Conditions precedent for recovery;
intervention.—-

(1) Any person who was a party to 3 mortgage financing
transaction shall be eligible to seek recovery from the
Mortgage Brokerage Guaranty Fund 1if:

{a) The ¢%}--Such person has recorded a rece:ved final
judgment issued by m a Florida court of competent
jurisdiction tn-th:s-state 1n any action wherein the cause of
action was based on s. 494,042(2);

(b} The ¢23--Sueh person has caused to be 1ssued a
writ of execution upen such judgment and the officer executing
the same has made a return showing that no personal or real
property of the judgment debtor liable to be levied upon 1n
satisfaction of the judgment can be found or that the amount
realized on the sale of the judgment debtor's property
pursuant to such execution was i1nsufficient to satisfy the
judgment ;

{c}) The ¢3}--Such person has made all reasonable
searches and inquiries to ascertain whether the judgment
debtor possesses real or personal property or other assets
subject to being sold or applied 1n satisfaction of the
Judgment, and by his search he has discovered no property or
assets or he has discovered property and assets and has taken
all necessary action and proceedings for the application
thereof to the judgment, but the amount thereby realized was
insufficient to satisfy the judgment;

17

5.83
5.84
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(d) The ¢4})--Sueh person has applied any amounts
recovered from the judgment debtor, or from any other source,
to the damages awarded by the court;

(e} The ¢5}--Sueh person, at the time the action was
instituted, gave notice and provided a copy of the complaint
thereof to the division of-Frnance-of-the-department by
certified mail; however, the requirement of a timely giving of
notice may be waived by the department upon a showing of good
cause; and

{£)¢6+ The act for which recovery 1s sought occurred
on or after September 1, 13977. Recovery of the increased
benefits allowable pursuant to the amendments to s. 494.044
which are effective October 1, 1985, shall be based on a cause
of action which arose on or after that date.

(2) The requirements of paraqraphs (1)(a), (b), (c),
(d), and (e) subsections-¢23-and-¢33 are not applicable 1i1f the
licensee or registrant upon which the claim 1s sought has
filed for bankruptcy or has been adjudicated bankrupt;

however, 1n such event the claimant shall file a proof of
cla:m in the bankruptcy proceedings and shall notify the

department by certified mail of the claim by enclosing 3 copy
of the proof of claim and all supporting documents.

3) When the department receives notice of any ac

as reguired b aragraph (1){e), the department may intervepne

enter an appearance, or take any action it deems appropriate
on behalf, and i1n the name of the defendant and take recourse

through any appropriate method of review on behalf, and in the

name of the defendant.

Section 13. Section 494.044, Florida Statutes, 1S
amended to read:

494,044 Payment from the fund.--

14

1+1lus

6.10

6.16

6.26
l:1lus

6.27

6.23

CODING: Words astrieken are deletions; words underlined are additions.



10
11
12

13

15
16

17

13
20
21
22
23
24
25
26
27
28
29
33

31

63-247-2-6

{1} A"y person who meets all of the conditions
prescribed :1n s. 494,043 may apply to the department for
payment to be made to such person from the Mortgage Brokerage
Guararty Fund 1n the amount equal to the unsatisfied portion
of that swch person's judgment or judgments or $20,000,
whichever 1s less, but only to the extent and amount reflected
in the judgment as be.ng actual or compensatory damages As
to claims agains: any one l:censee or registrant mortgage
breker-ar-mortgege-sotrcxrtor, payments shall be made to all
persons meeting the requirements of s, 454,043 upon the
expiration of 2 years from the date the first complete and
valid notice 1s received by the department pursuant-to-s:
494-043¢5}. Persons who give notice afzer 2 jyears from the
date the first complete and valid notice :s received and who

otherwise comply with the conditions precedent to recovery

heve-not-recerved-payment-as-provided-abave may recover from
any up-te-the remaining portion of eny-of the $100,000

aggregate, 10 an amo.~t egual to the unsatisfied portioa of

that person's judgment ovr $20,000 whichever 1S less, but orly

to the extent and amount ref.ected 1n the judgment as being

actuadl or compensatory damages with claims betng paid 1n the
order notice 1s received until the $100,000 aggregate has been
fully disbursed

(2) Upon-receipr-by-the-cistmant-of-the-payment-from
the-Mortgaege-Brokerage-6uaranty-Fund; The claimant shall
assign his sny-addteronsi right, title, and interest 1n the

judgment, to the extent of his recovery from the fund sueh

peyment, to tne department and shall record, at nis own

expense, the ass:gnment of tudgment 1n every county where the

Judagment 1s cecorded.

19
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(3} pPayments for claims shall be limited in the
aggregate to $100,000, regardless of the number of claimants
involved, against any one mortgage broker or registrant er
mortgage-sotrcrtor. If the total claims exceed the aggregate
lim:t of $100,000, the department shall prorate the payment
based on the ratio that the person'’s claim bears to the total
claims filed.

(4) If at any time the money in the Mertgage-Brokerage
Guaranty fund 1s 1nsufficient to satisfy any valid claim or
portion thereof, the department shall satisfy such unpaid
claim or portion thereof as soon as a sufficient amount of
money has been deposited 1n or transferred to the fund. When
there 1s more than one unsat:sfied claim outstanding, such
claims shall be paid in the order in which the claims were
filed with the department.

(5) All payments and disbursements made from the
Mertgage-Brokerage-Guaranty fund shall be made by the
Treasurer upon a voucher signed by the Comptroller, as head of
the department, or such agent as he may designate,

(6) The payment of any amount from the Moretgage
Brokerage-Guaranty fund 1n settlement of a claim or 1in
satisfaction of a judgment against any person e-i:censee shall
constitute prima facie grounds for the revocation of the
license or regastrat:on of such person ticensee.

Section 14. Section 494.052, Florida Statutes, 1is

created to read:

494.052 Adm:inistrative penalties and fines; license
violations.-~-wWhen the department finds any person in violation
of the gqrounds set forth in s. 494.055(1), it may enter an
order imposing one or more of the following penalties:

(1} Revocation of a license or registration.

20
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(2) Susoension of a license or registration subject to {l:lus
rernstatement upon a:. reasoraple conditions as :zne Jeparvment {7 S

may specafy.

) Placement of tne licensee, regis:rant, or

appl:icant on probation for a veriod of time and subirect to a.:

reasonable conditions as the deovartment may specify.

{4) Issgance of a reor:mand.

{5) Imoosition of a fine not to exceed 55,000 for each
count or separace offense.

\6) Denial of a license or registration.

Section 15. Section 434 0255, Flor:ida Statutes, 1s
created to read-

494.055 Grounds for disciplinary action.--

1) The following acts shall constitute grounds for
which the discipl:inary actiors specaified :n s. 494 052 may be
taken:

tal 3eing convicted or found quilty, regardless of
adrudication, of a crime in any jurisdiction which involves
fraud, dishonest dealin or _any other act of moral tur

(b) Fraud, misrepresentation, dece:t K negligence, or
incompetence in any mortgage financing transaction;

{c) A material misstatement of fact on an 1nitia. or

renewal application;

d) An act which has caused, or will cause, a
disbursement to any person in any amount from the Mor:gage
Brokerage Guaranty Fund, the Securities Guaranty Fund, or the
Florida Real Estate Recovery Fund, regaraless of any crepavment
or restitution to the disbursed tund by the licensee or

registrant or any person acting on behalf of the licensee or

reqistrant;

1
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(e} Failure to place, immediately upor receip%, any

money, fund, depos:t, check, or draft entrusted to him by a

person dealing with him as a broker, in _escrow with an escrow

agent located and doing busainess in this state, pursuant to a

written agreement, or to deposit said funds in a trust or

escrow account maintained by him with a bank or savings and

loan association located and doing business in this state,

wherein said funds shall be kept until disbursement thereof 1s
properly authorized.

(f) Failure to account or deliver to_any person any

personal property, such as any money, fund, deposit, check,

draft, mortqaqe, or other document or thing of value, which

has come into his.hands and which 1s_not his property or which

he 3s not in law or equity entitled to retain, under tne

circumstances and at the time which has been agreed upon or 1s
required by law or, 1in the absence of a fixed time, upon
demand of the person entitled to such_accounting and delivery

{g) Failure to disburse funds 1n accordance with

agreements.
{(h)__Any breach of trust funds or escrow funds, or apy

misuse, misapplication, or misappropriation of personal

property such as money, fund, deposit, checx, draft, mortgage,

other document, or thing of value entrusted to h.s care to

which he had no current property right at the time of

entrustment reqardless of actual injury to any person:

(1) Having a license, registration, or the equivalent,

to practice any profession or occupation revoked, suspended,

or otherwise acted against, including the denial of licensure

by a licensing authority of this state or another state,

territory, or country for fraud, dishonest dealing or any

other act of moral turpltude.

22
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i1 Fai:ure to comouiv «:tnh 2~v departmert order or

rL.® made or i1ss.ed s-cer rne Oriw1s107S O t~1S I-aprer,

(4] ACting as TmOortJdace Jrcxker Or mortjage orokeraie

business without a current, active license >r reqlstrat.on;

(1Y Fa..ure to time.s vav_anv fee, charje, or fine

under :n.s chaoter,

‘'mt_ Failure to mainta.”., Dreserve. a~C KeeD aval.ac.e

for _examination. a3all DOOKS. aCCOUNtS. Or ot"er coscuments

required by the prov.s.ons ot this cnaoter 3nd tne rules of

the division,

(n} _Refusal to oermi: an nvestigation Or exam:natior

of Dooks ana recorcs, or refdsa. "0 Zorp.v with a deoar:rent

suppoena or suopoera duces tec.m, oOr
'o! Failure to complv witn or vio.at:on of anv other

provision of this chapter.
12) A reqistrant sna.il be supject to the disciplanary

acrions sovecified 1n s, 493 I52 for violations 0 subsection

t1) by any officer, director, sharehclder, To1at venturer,

partner, ultimate eguitaple owner, or employee mortgage broker

of the reqgistrant.
(3) A principal mortgage proker shall be subject to

the disciplinary actions specified 1n s  493.352 for

viclations of subsection (1) by employees or the mcrtagace

brokerage business. A princ:ipa. mortgage droxer shall pe

subjec:t to the disciplinarv actions specified 11 s  494.052

for vio.ations of subsection (1) by officers, directors,

shareholders, partners, 1oint verturers, owners, and ultimate

equitable owners, +hen tne pri-cipal mcrtgage oroxer has

anowledge ot t-e viclat.on and fails z0 .nic-n the department

Section 16, Section %9%.0b, Florida Statutes, is
amended to read:

o

-

1
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94 )6  invessc:geriors-and-comp:aiacss Booxs, accounts, |T.74

ard records, etc -- [

{1} Every princ.pal mortgage broxer sha.l maintain, at t~.76

the place of ousiness designated on n the .icense or l7 77
|

req.stration certificate, all sueh books., daccounts. records 779

and documents as the department deems necessary of-the

bussness-conaucted-under-tae-ttcense-rssuved-for-such-pioce-sf |7 81
|

bus:rness-as-wiiti-enaple-the-deparement to determine compliance 1l:lus

vhether-the-hbustness-of-tne-trcensee-contempiaced-by-thrs-ace

r9-berng-operated-rn-aceordance with th:s chapter the 7.8%

previs:ons-of-thrs-ace
2) A registrant ireensee operating g branch cffice 8.2
two-or-more-ticensed-ptaces-of-bussness 1n this state, may 3.3
maintain the general control records of all 1ts suen offices
at any one of the offices, or at any other reasonable locat.on [8.5
1n this state ircensed-offrce-marntarned-bBy-the-i:censee, upon :8
the filing of a written notice request with the department
designating-theresn-the-offrce-at-vhreh-such-controi-records 8.9
are-marntarned,
(3) All books, accounts, records ard documents of l:es
reqistrants and licensees, 1ncluding the a closing statement 8.12
signed by every the borrower shall be preserved and kept 1'1lus

available for examination by the department for not less than 8.14

at-iemast S years from date of original entry,. 8.16
(4) The department 1s author:ized to prescribe the 8.1
minimum 1nformation to be shown in the books, accounts, 8.17
records and documents of licensees so that such records will 3.18
enable the department to determine compi:ance with the 8.19

provisions of this act.

(5) The department may, at intermittent periods. make |l.es

such rmvest:gations-and e<aminations of any licensee or other 8.22

24
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a,

person as-tt-aeems-aecessary-to-determr=e-czomprrance-wrth-thes
aces--For-such-purposes--2t-may-examiie-tne-500%8; -4C2O0uAtS T
records-and-other-documents-or-nactters-sf-any-trcensee-or
other-persens--tt-sharti-nave-tne-powver-co-zompe:-tne
produceron-ef-ati-retevare-pooks;-rezoras-and-ocher-aocumenss
and-matertiais-reiative-to-an-examtration-or-tnvestrgation-
Sueh-tnvestigat:ons-and-examinations-shalti-nor-be-made-more
often-than-omce-during-a-year-snaiess-the-department-has-reason
to-beiteve-the-ireensee-23-noe-compzysng-vrtna-the-provisians
of-ethts-aet. Examinations conducted under the provisions of
this act shall be confidenti:al with the department except as
required :n the administration, e~forcement and prosecution of
violat.ons under this act.

t6t---Any-parcy-havtng-reason-to-beireve-chat-thrs-ace
has-been-viotated:-or-thac-a-1:cense-13-subsject-to-suspenston
or-revocation;-may-frie-wreh-the-aeparemanc-a-wertten
comptarnt-setting-forth-tne-detaris-of-sush-attegec-viozatron
or-grounds-fer-suspens:on-or-revocations

Section 17. Section 494 065, Florida Statutes, 1s
created to read:

434.065 Investigat:ons, complaints,--

(1) The department may conduct an 1nvesrt:gation of any

person vhenever there 1s an appearance, e:t"er uypcn <cmplaint

or otherwise, that any violation of this chapter -as been

committed or 1s about to be committed.

~

(2) Any person having reason to be:.i.eve taat th.s

chapter 1as_odeen violated may fi.e wit~ the department a

written complaint setting forth uitimate facts snicn s"ow 3

violation of this chapter.

13) All records and informat.cn obtained pursuant to

an_.nvesticat:ion by the department spall De exemot Ircm s.

[t

|
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119.07 unt1l the i1nvestigation 1s complete, At all times a
complaint or :nformation obtained pursuant to an investigation
shall be exempt from s, 119,07 to the extent disclosure would:

(a) Interfere with enforcement proceedings;

(b) Deprive a person of the right to a fair trial or

an_impartial adjudication;

(c) Tend to impair the safety or soundness of any

financial institution;

(d} Constitute an unwarranted invasion of personal

pr XVaC! i

(e) Disclose the identity of a confidential source or,

in the case of a record compiled by a crim.nal law enforcement

authority i1n the course of a criminal i1nvest:igation,

confidential information furnished ¢only by the confidential

source;

Lil Disclose 1nvestigative technigues or procedures,

(q) Endanger the life or physical safety of law

enforcement or department personnel.

Nothing 1n this section shall be construed to prohibit the

department from providing_investigatory informa%tion to_any law

enforcement agency or any other regulatory agency

(4) A praivilege against civil liability 1s hereby

granted to any complainant or any witness with regard tc

information furnished with respect to any investigation or

proceeding pursuant to this 3ct, unless the complainant or

#itness acted in bad faith or with malice in providing such

information.
Section 18. Section 494,07, Florida Statutes, 1s
amended to read:

26
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(Substant:al rewording of sectior. See

s. 497,07, F S., for present text.)

494.07 Powers of department.--~

(1) The department shall have the power to i1ssue and

to serve subpoenas and subpoenas duces tecum to compel the

attendance of witnesses and the production of all books,

accounts, records, and other documents and materials relevant

to _an _examination or investigation. The department, or its

duly authorized representative, shall have power to administec

oaths and affirmations to any person.

(2) The department may, in its discretion, seek

subgoenas or subgoenas duces tecum from any county court udge

or clerk of the carcuit or county cour: commandirg the

appearance of witnesses and the production of books, accounts,

records, and other documents or materials at a time and a

place to be named 1in the subpoenas and any autnorized

represe~tative of the department may serve any subpoena.

(3)1(a) In the event of substantiad. noncompl:iance with

3_subpoena or subpoena duces tecum i1ssied gor caused to be

1ssued by the department, the departvent may pet:it.on tre

circuit court of the county i1n »hizh the person subpoensed

resides or has 1ts praincapal place of business for an o-der

produce such books, accounts, records, ard sther doc.me-rs as

are specified in the suppoena duces tecum. The court may

grant 1njunctive relief restraining the person from

advertising, promoting, soliciti~g, erzering 1~to, offering to

enter i1nto, continuinq, or completing any mortgage fi~ancing

transaction or mortgage servicing transaction. The court may

grant such other relief, i1ncluding, but not limited to, the

restraint, oy i1njuncti:on or appointment of a rece.ver, of any

27
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transfer, opiedge, assig-ment or otner disposition of :ne

person's assets or anv_concealmert, alterac:on, destruction_or

other dispesition of books, accounts, records, or other

documents and mater:als as the court deems appropriate, untidi

the person nas fuilv complied with the subpoera or subpoena

duces tecum and the Jecarzment nas comoleted 1ts .nvestigation

or _examination. In addition, rhe court wav order tre refund

of any fees collected in a mortgage financing transac:t:on
whenever books and documents substantiating the transaction

re _not producecd or cannot be produced. The department 1s

entaitled to the summary procedure provided in s. 51,011, and

the court snal. advance sucn cause on 1its calendac Attorney

fees ara anv other costs i1ncJdrrea oy the depar:ment to opta:in

an order granting, 12 ~hoie or 1n part, a petition for

enforcement of a sucpoena or subpoena duces tecum shall be

taxed against the subpoenaed person and fa:ilure to comply with
such order shall be a contempt of court.
10} When 1t shall appear *o the department that the
13 w1 a _subpoena or subpoena ces_tecum 1sSsgea or
caused to be 1ssued by tre departmert opursuant td thls section
1S _essent1al and otherwise Jnava..abie to an 1-ves:.gation Cr
examination, the department, in addition to the other remeaies

provided for herein, mav applv to the circuit court of che

county 1n which the subpoenaed person resides or nras .ts

principal place of business for a wr.t of ne exeat. The court

shall :t~ereupon direct the issuance Of tne wr:: 3gairst the

subooenaed person regu.ring sufficient opond conditiored on
compliance with the subooena or suppoena duces tecum The
court sha:l cause to be endorsed on the writ a suitaple amount
of bond or payment of which the person named in tne wr.t shaill

31| be freed, having a due regard to tne nature of tne case.

CODING: Words stricren are de.et.ons;

23

9.1l

9.12

19 30

g 31

wcrds uncerlined are additions



o »

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

CODING: Words str:cken are deletions,

63-247-2-6

{4) aAlternatively, the department may seek a «#rat of

attachment from the circu:it court having jurisdiction over the
person who has refused to obey a subpoena, who has refused to
give testimony or who has refused to produce the matters
described in the subpoena duces tecum.

Section 19, Section 494 071, Florida Statutes, 1is
amended to read:

994.071 Injunction to restrain violations.--

tt+--The-deparement-may-rnvescrgace-vhen-re-shaii
appear-to-tt;-erther-uvpon-compiarnt-or-othervise;-that-rn-the
saie;-promot:ion;-negot:ationy-advertrsement;-or-hypotheeattion
of-mertgage-transactions-withtn-thts-seate;-tnctudrng-ony
transactron-eonsummated-by-partres-under-the-provisions-of-sx
494:63;-any-person:

te?--Shati-heve-empioyed; -empioys;-or-trs-about-te
empioy-any-device;-scheme;-or-artifree-to-defraud-or-for
obtaining-money-or-property-tAvoiving-a-mortgage-on-rest
property-by-means-of-any-faise-pretenase;-representatton;-or
prom:ises-or

{b}--Shaii-have-made;-mokes;-Or-attempts-to-make-1n
thts-state—-£frerrtrous-or-pretended-toan-commttments-or
frauduientiy-eccepts-a-depostt-for-a-mortgege-ioan-commstmentes
or

{e}--Sheii-have-engaged-tn;-engages-tn;-or-ts-about-to
engage-:inr-ary-prectsCe-or-transaction-or-course-of-busrness
retating-to-the-purchase-or-negot:at:on-of -a-mortgage-toan-~

¥s--Which-t+s-rn-vrotatron-of-the-law;-or

s--Whieh-ts-fravdutents-or

3:--Which-has-operated-or-vhich-wvouid-operate-as-a

fraud-on-the-mortgeaqor-or-mortgqagee:

- 29
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{d)--is-actrng-as-broker-or-set:crtor-within-thrs-secace
wrthoue-berng-duty-reqrstered-as-such-broker-or-soitcrtor-as
provided-tn-this-chapter:

¢2)--Whenever-any-such-person-has-engaged-or-rs-engaged
or-1s-about-to-engage-in-any-of-the-practices-or-transacerons
wvhieh-wouid-be-frauduient-and-rneonsrsteat-wrth-the-+neent-of
this-zhapter;-or-acts-in-viotatron-of-thrs-chapter;-or-1+s
acting-as-a-broker-or-solretrtor-without-berng-duty-regrstered
as-provided-tn-thrs-chapter;

(1) The department may;-tm-adds:tson-te-any-other
remedies;-by-its-ewn-counse: bring action through its own
counsel in the name and on behalf of the state against any

sueh person who has violated or 1s about to wviolate any

provision of this chapter or any department rule oc order

issued under end-any-other-persen-concerned-:n-or-:rn-any-way
peart:icrpating-tn-or-ebout-te-partterpote-tn-such-franduzent
prectrces-or-acting-tn-vioitatron-of this chapter, to enjoin
the such person from continuing in swvch-fraudutent-practices
or engaging 1in theres:n-eor-derng any act in furtherance of the
violation thereef-or-in-vioiatron-of-thars-chapter.

(2)¢33% 1In any 1njunctive such-court proceedings, the
court department may, eppiy-fer-and on due showing by the
department, i1ssue be-entitied-to-have-issuwed-the-courr's
subpoena or subpoenas duces tecum requiring forthwith
attendance of any witness and forthwith the production of any

documents; books, accounts, and records or other documents and

materials that may appear necessary to the expeditious

resolution of the foer-the-hearing-of-such-petrtron;-and-the

appeareance-of-any-defendant-and-h:rs-empioyees;-solrertors;-or
agents-to-testrfy-and-grve-evidence-concerning-the-acts-or
eonduce-or-things-compiasrned-ef-sn-snch application for

30
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trjanction. thR-sdch-actron-the-eausey-courzs-snati-aave
sur:rsdicrron-st-che-sumyscr-natces;-and-a-sudgmenc-may-se
entered-avardtng-such-tNIURACSrON-3S-May-Pe-proper:

13) ¢4+ In adairtior to arl other means provideda by .aw
for the enforcement of any temporary restra.ning order,
temporary 1njunction, Or permanent 10JUNCtion 1ssuea 1n any
such court proceedirgs, tne court sha.l have the power and
juraisdiction, upon application o:f the department, to 1mpound
and to appoiat a receiver or adminisctrator for the property,
assets, and ousiness of tre defendant, :ncluding, but not
..m.ted to, tne pooks, records, documents, and papers
appertaining thereto SJcn receiver or adrinistrator, when
appointed and qualified, snall have aL. powers and duties as
to custodv, collection, administrar.on, winding up, and
l.quidation of the property and ous.ness as srall from time to
~ime oe conferred upon nim by the court In any such action
rne Court may 1SsJe an oraer stay.ng all pending su:its and
ensolning any turtrer suits affecting the receiver's or
administrator’s custody or possession of tne property, assets,
and business, or, 1n 1ts discret.on, may with tne conse-t of
the chief judge of the circurt requ.re that all such suirts ce
assigned to the circuait court judge who appoints the rece.ver
or administrator.

Section 20, Section &394 072, Florida Statutes, .s
amended to read:

494.072 Cease and deslst orders; refund orders;
adminrstretrve-frnes, --

+ti}--Phe-deparement-may-+9sue-Ano-serve-ypon-any
mortgage-brorer-a-compiarnc-startng-cnarges-whenever-che
department-has-reason-to-oexreve-that-the-mort-gage-broker-ss
vioiating-or-has-viotated-any-provrston-of-thrs-act-
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(11¢2+ The department shall have the power rs
suthertzed to 1ssue ard serve wupon any person a3 cease and

desi1st order whenever there 1s reason to believe the person

against-any-mortgage-broker-who 1s violating, or has violated

or 1s about to violate any provision the-provisioens of th:s
chapter, any department rule or order 1ssued under this

chapter, or any wratten agreement between the person and the

department aet. All procedural matters relating to issuance
and enforcement of the cease and desist order shall be 1in
accordance with the Administrative Procedure Act.

{2)¢3% The department shall have the power to may

order the refund of any fee or commission, directly or
indirectly ameunts assessed and charged on a mortgage

financing ioan transaction that whieh exceeds the maximum fees
or and commissions provided in this chapter. by-s:-494:08¢3}<
Such-order-shaii-be-:rssued-rn-accordence-with-the-procedurai
requrrements-of-the-Admintstratrve-Procedure-Acts--{f-the
broker-fatis-or-refuses-to-compiy-with-such-order-within-15
days-after-netice-of-the-entry-thereof;-such-fariure-or
refusat-shaii-eonstrtute-a-viotatron-of-thrs-chapter:--The
afaresaid-remed:es-are-rn-addrtron-to-any-other-iegai-remedres
provtded-by-iav-tn-such-cases-

té)--Phe-department-may-impose-an-adminzstrative-£fine
net-to-exceed-5176006-agarnst-any-person-found-to-have-vioiated
any-cease-and-destst-order-of-the-department:--Aii-fines
cotleected-under-thrs-seetran-shaii-be-patrd-te-the-regutatory
trust-fund-under-the-Brvrston-of-Finance-of-the-departments

Section 21. Subsections (1), (2}, (4}, and (5) of
section 494 08, Florida Statutes, are amended and subsection
(10) 1s added to said section to read:

494.08 Requirements and prohibitions.--
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(1} No person shall advertise, print, display,
publish, distribute, telecast or broadcast, or cause or permit
to be advertised, printed, displayed, published, distributed,
televised or broadcast, in any manner, any statement or
representation with regard to the rates, terms or conditions
pertaining to the making, negotiating, or sale of loans, which
1s false, misleading, or deceptive. No person who 1s not
licensed or registered under this act nor exempt under s.
494.03 shall use the word mortgage or similar words 1n any
advertising, signs, letterheads, cards, or like matter which
tend to represent that he arranges real estate mortgage loans.
No person not already registered or licensed under this act
shall be granted a license or reqistration Ln a name
containing such words as i1nsured, bonded, guaranteed, secured
and the like. No person shall advertise or offer to sell
insured or guaranteed mortgages unless the principal and
interest of such mortgages 1s 1nsured by an 1nsurance company
authorized by the Department of Insurance to wr:ite such
insurance under the provisions of chapter 635, or unless such
mortgages are wholly or partially insured or guaranteed by an
agency of the Federal Government.

(2) No person 1n connection with or incadental to the
making of any mortgage loan shall induce, require or permit
the mortgage deed or note to be signed by a principal to <he
transaction 1f the such instruments to be signed contain any
blank spaces to be filled in after the siqgnatuce :e-has-been
stgmed, except blank spaces relating to recording or other
incidental 1nformation not then available.

(4){a) No unlicensed or unregistered person shall
charge or rece:ive any commission, bonus or fee in connection
with arranging for, negotiating, sell:ing, or purchasing a
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mortgage loan to any person operating :n Florida not ..censed

or registered under the provisions of this act.
(b) No iteensed person broker-or-seirestor shall pay

any commission, bonus or fee 1n connection with arranging for,
negotiating, selling, or purchasing a mortgage loan to any
person operating in Florida not licensed or registered under
the provisions of this act.

(5) No person shall enter into a contract for mortgage

brokerage services aceept-a-depos:t-or-appitcation-for-a
mortgage-:oan without delivering to the borrower a statement
in writing setting forth the total maximum costs to be
charged, i1ncurred, or disbursed in connection with processing

and closing the mortgage loan. [n the event the total actual

costs, excluding the mortgage brokerage fee, exceeds the
estimate by more than 10 percent, the broker shall be reguired
to obtain a written agreement from the borrrower acknowledging
that, although the borrower 1s under no obligation to conciude
the transaction, the borrower has elected to do so
notwithstanding the increase over estimated costs. This
subsection shall apply only to brokerage agreements on loans

to _be secured by residential properties containing four or

less units.

(10) FEach deposit agreement entered 1nto by a licensee

or registrant shall include a summary of the limits and
ond:tions of recovery from the Mortgage Brokerage Guarant
Fund. The department may prescribe by rule the form of each

summary.
Section 22, Section 494 081, Florida Statutes, 1s

amended ta read:
494 081 Fees and charges not deemed interest or
finance charge.--
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(1) All fees ard charges autnorized by this act and
received by a person mortgege-broker-or-mortgage-ssircsrtor
licensed or reqistered under this act shall not be deemed as

interest or finance charges, but a licensee or registrant

iteensed-broker lending his +¢s own funds shall be supjelt to
the provisions of chapter 687. A licensee or registrant
trcensed-mortgage-broker who lends the funds of an affiliate
lender shall not be deemed to be 1n violat:on of chapter 687
unless the department determires that the purpose of sucn
action 1s designed to avoid the provaisions of chapter 687,
The department shall adopt rules for this section.

(2) when a licensee or registrant mortgage-broker
lends his own funds and charges the fees or comm:issions
authorized by this act, those fees or commissions shall not be
consi1dered interest for the purposes of chapter 687 if

(a) Such licensee or registrant mortgage-sroker

assigns the loan to another lender within 90 days from the
date the loan was made; or

(b) The loan ts for a pr:incipal amount 1n excess of
$250,000 and such mortgage broker ass:gns an interest or
participation exceeding 50 percent of the loan to another
lender within 90 days after the date the loan was made.

(3} Upon request, a licensee or reg.strant shall
furnish the department, to determine compl.ance with this
subsection, a written statement i1dentifying the owners of, or
participants 1n, any such loan and the interest of each

Section 23. Sect:on 4394 0381, Florida Statutes, 1§
amended to read:

494,091 Laiabality 1n case of unlawful transaction.--In
the event a mortgage transaction 1s made 1n violation of any
of the provisions of this chapter, t~e person ma<:ing tne
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transaction and every licensee, director, officer, or agent
who has personally participated i1n making the transaction

shall be jointly and severally liable to every party to the

transaction the-iender 1in an action for damages incurred by
the party or parties tender,

Section 24. Section 4£94.093, Florida Statutes, 1s
amended to read

494.093 Prohibited practices --It .s unlawful, and a
violation of the provisions of this chapter, for any person

(1) To act as a mortqage broker 1n this state without

a mortgage broker license .ssued by the department,

(2) To employ a mortqaqe broker or otherwise act 3as a

mortgage brokerage business without a mortgage brokerage
registration issued by the department.

{3}433+ In any practice or transact:on or course of
business relating to the sale, purchase, negot:iation,
promotion, advertisement, or hypothecation of mortgage
transactions, i1ncluding any transaction consummated by part:es
under the provisions of s. 494.03, directly or indirectly:

fa) To knowingly or willingly employ any device,
scheme, or artifice to defraud.

(b) To engage 1n any transaction, practice, or course
of business which operates as a fraud upon any person 1in
connection with the purchase or sale of any mortgage loan.

(c) To obtain property by fraud, willful
misrepresentation of a future act, or false promise.

(4)42+ In any natter withain the jurisdiction of the

department, to knowingly ard willfully falsify, conceal, or
cover up, by any trick, scheme, or device, a material fact, or

make any false or fraudulent statement or representation, or
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make or use any false writing or document, knowing the same to
contain any false or fraudulent statement or entry.

Section 25. Section 494.10, Florida Statutes, 1is
amended to read:

494.10 Penalties,--—

(1) Whoever violates any of the provisions of s.

494.093, s, 494.08(1) or s. 494.055(1)(2) thrs-ehapter, except

as provided in subsection (2}, 1s guilty of a feiony of the
third degree misdemeansr-of-the-second-degree, punishable as
provided in s. 775.082 er s. 775.083 or s. 775.084, and each
violation of-this-chapter shall constitute a separate offense.

(2} Apy person convicted of a violation of any

provision of this chapter whereby the total value of money and
property unlawfully obtained exceeds $50,000 and there are

five or more vactims shall be guilty of a felony of the first

degree punishable as provided in s 775,082, s. 775.083, or s.

775.084. whoever-violetes-any-prov:rsion-of-s--494:893;-faris
to-compiy-with-the-regquirements-of-8:-494:05¢2}{f);-or-offers
to-negotrate-a-mortgage-iocen-for-compensation-without-neing
treensed-as-required-by-thes-chapter-13-qusity-of-a-feiony-of
the-thrrd-degree;-punirshablie-as-provided-1n-s:--335:682;7-37%
325-083;-or-9:-335:084+<

Section 26. pPersons licensed on effective date of
act.—-

(1) A natural person licensed as of September 1, 1986,

as _a mortgage broker or mortgage solicitor pursuant to s.
494,04, Florida Statutes, 1985, shall be issued, without

application, a mortgage broker's license as defined 1in this

act, and such license shall be eligible for renewal pursuant

to s. 434.038 of this act,
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(2) A mortgage brokerage business licensed as of

September 1, 1386, as a mortgage broker pursuant to s. 494.04,

Florida Statutes, 1985, shall be 1ssued, without application,

a _martgage brokerage business reqgistration as defined in this

act, and such reqistration shall be eligible for renewal

pursuant to s. 494.0391 of this act.

{3) A natural person entitled, as of September 1,

1986, to engage 1n the business of mortgage broker as a

designee of a licensed mortqage broker business pursuant to s

494.04(6), Florida Statutes, 1985, shall be :1ssued, without

application, a mortgage broker's license as defined 1n this

act, and such license shall be eligible for renewal pursuant

to s. 494.038 of this act,

Section 27. Section 494.04, Florida Statutes, as

amended by chapters 84-216 and 85-271, Laws of Florida, and

section 494,05, Florida Statutes, as amended by chapter 85-

271, Laws of Florida, are hereby repeaied,
Section 2B, Each section within chapter 494, Flor:da
Statutes, which 1s added to or amended by th:s act s repealed

on October 1, 1991, and shall be reviewed by the Legislature

pursuant to s. 11.61, Florida Statutes,
Section 29. This act shall take effect September 1,

1986,
AEKREARKNRRRR AR R R AR RRRRRRKRRRAARRRR AR AR R RN

HOUSE SUMMARY

Substantially revises the "Mortgage Brokerage Act.”
Among other provisions, the act:

1. Provides for mortgage brokerage licensure
requirements.

2. Provides for the registration of mortgage brokerage
businesses.

3. Requires permits for branch offices.

4. Revises procedures with respect to the Mortgage
Brokerage Guaranty Fund.

5. Provides for administrative penalties and fines.
See bill for details.
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By Committee on Conmerce and Representative Gibbans

A bill to be entitled
An act relating to the Mortgage Brokerage Act;
amending s. 494.02, F.S., providing
defin:tions; amending s. 494.03, P.S,,
providing language with respect to exemptions;
creating s. 494.035, F.S., providing for povers
and duties of the Department of Banking and
Finance; creating s. 494.037, F.S., providing
mortgage brokerage licensure requirements;
creating s, 494.038, F.S., providing for
reneval of a mortgage broker license; creating
s. 49¢.039, F.S., providing for registration of
mortgage brokerage businesses; providing fees;
creating s. 49¢.0391, F.S., provading for
registration renewal; creating s. 494.,0392,
FP.S., providing for branch office permits;
creating s. 494.0393, F.S., provading for
requirements for licensees and registrants;
amending s. 494.041, F.S., relating to
mortgages offered by certain land developers;
amending s. 494.042, F.S,, relating to the
Mortgage Brokerage Guaranty Fund; providing
clarifying lanqguage; eliminating reference to
violations of the chapter; amending s. 494.043,
F.S., providing for conditions precedent to
recovery under the fund; amending s. 494.044¢,
F.S., relating to payment from the fund;
creating s. 494.052, P.S., providing for
administrative penalties and fines and license
violations; creating s. 494.055, P.S.,

providing grounds for disciplinary action;
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170-5089-4-6

amending s. 494,06, F.4., providing
requirements vith respect to books, accounts,
records, and the like; creating s. 494.065,
F.8., providing for investigation and
complaints; amending s. 494.07, r.S., providing
for the povers of the department; amending s.
494.071, P.8., relating to injunction to
restrain violations; amending s. 49¢.072, Fr.S.,
relating to cease and desist orders and refund
orders; amending s. 494.08, F.S., relating to
reguirements and prohibitions; amending s.
494.081, PF.S., relating to fees or charges not
deemed interest or finance charges; providing
clarifying language; amending s. 494.091, F.S,,
relating to liability in the case of an
unlavful transaction; amending s. 494.093,
F.S., providing for prohibited practices;
amending s. 494,10, P.S., providing penaltiaes;
providing for persons licensed on effective
date of act; providing for reviev and repeal;
repealing s. 454,04, F.8,, relating to the
licensing of mortgage brokers and mortgage
solicitors; repealing s. 494.05, F.S., relating
to denial, suspension, or revocation of
licenses; providing for the application of the
act to certain judicial or administrative

proceedings; providing an effective date.

Be It Enacted by the Legislature of the State of Plorida:
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Section 1. Section 494.02, Flor:ida Statutes, 1s
amended to read:

494.02 Definition of terms.--In this act unless the
context or subject matter otherwise requires:

(1) “Person" means an individual, partnership,
corporstion, association, and any other group however
organized.

(2) "Mortgage loan® means any loan secured by a
mortgage on real property or any loan secured by collateral
which has a mortgage lien interest in real property.

{(3) "Mortgage broker" means any person not exempt
under s. €94.03 who for compensation or gain, or in the
expectation of compensation or gain, either directly or
indirectly makes, negotiates, acquires, sells, or arranges
for, or offers to make, negotiate, acqu:ire, sell, or arrange
for, a mortgage loan or mortgage loan commitment, This
subsection shall not apply to transactions involving the sale

or purchase of notes or bonds secured by mortgages which are

subject to registration by the department.
(4) ‘“"Mortgage brokgrage i ° _mean erson
whic mor broker
i directly or indirectl k neqo ir
rr, r fers to make, ne iate, ac
r ran e loan or r an itmen
in in XpDec n _of com

qain, %Mortgage-seilicitor®-means-eny-:rndividuai-rot-ireensed
as-a-mortgage-broker;-vhe-performs-any-of-the-functons-set
cut-ynder-subsection-{3}-and-vho-is-smpioyed-by-a-nortgage
broker-or-wvhese-business-peticies-and-acts-are~under-the

direceron;-controiy-or-management-of-g-mortgage-brokers
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1 (5) “"Department” means the Department of Banking and

2| Finance.

3 {(6) "Licensee” means a pagtycal person licensed as a3

¢{ persen;-whether mortgage broker or-mortgage-solicitor;-under

5| ary-of-the-provisions-of-thes-ace.

é (7} "License" means a license issued under the

7| provisions of this act.

L ] "Re. rant” P

91 registersd purgusnt to this act.
10 {9)¢83 “Principal mortgage broker” means a licensee in
11| ghar £, and ns1 fo eration of the principal
12 1 byginegg an i i rokers an

13| rndividuei;-officer-of-a-corporations-or-member-of-a

14| partnership-designated-as-the-premary-broker-in-the

15| appiteation.
16 {10)¢9% “Lender" means any person who either lends or
17| invests money in mortgage loans,
18 11) "Oltimat it owner* ns 3 natural person
19 ir or indir 1 Oow| n WIL i
20| inter in a corporatjon, foreign o in
21 ni ion, or an her form jiness organ ion
22 f whether n 1 rgon_owns or contr
23| sych ownerghip interest through one or more natural persons or
24 or mo r vers o r) Om 1 N
25| corpor, S ion: r hi
26| compan [2) her entiti r
27| thereof,
28 12) " £in ng_tra on" means the
29 ot on 181 n 1 r
30 ffeqr n 1ate irg; se n
31| loan or m age loan commitment
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13 "Personal residi ds ud
addr nd shall not ipnclu
{14) “Divasion” means the Division of Finance of the
Department of Banking and Finance,
15 "Designated ed hd

mortgage broker 1n charge of a branch office,
16 "Mor e loan commitment"
mortgage loan fingncing,
{17) “Party to a mortgage financing transiction® means
a borrower or lender in a mortgage financing transaction.

Section 2. Section 494.03, Florida Statutes, 1s
amended to read:

494,03 Exempt persons.--

(1) This act does not apply to the following:

{a)$#} Banks, trust companies, savings and loan
associations, pension trusts, credit unions, 1insurance
companies, congumer finance smaii-iean companies, federally
licensed small business investment companies, or Securitles
dealers registered under the provisions of s. 517.12,
servicing corporate clieants :n the normal course of business.

{b)¢2) Any person making or acquiring a mortgage loan
with his own funds for his own investment without intent to
resell sa.d mertgage loan.

(c)¢3+ Any person licensed to practice law 1n this
state, not actively and principally engaged in the business of
negotiating loans secured by real property, when such person
renders services in the course of his practice as an attorney

at law.

2 1 hall not be nec )
exemptions provided in this chapter in any complaint,

information ctmen or other wr
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1 hgpter: ha he righ
2 t hall be h lazmi n
3 h n.
4 Section 3. Section €%9¢.035, Florids Statutes, is
5| created to read: P
6 D ment’ ut i -
7 r hall i r t
8 igtr ceme i r
9 h_r i pe
10 in jinigtrati
1] i with, whjch rul have th and
12| sffect of lav,
13 1 har in t
14 n thi shyll be i in the
15 r. e cr £ r t
16 \'4 4 n £ _th It
17 Section 4. Section 494.037, Florida Statutes, is
18] created to read:
18 ? b i i -
20 i lication rtga:
21| license ghall be in writien form as presccibed by the
22 n rtment is auwthori e
23 i i i ion resagonabl essary to
28 r li The
25 n 1 natur
26 0 1o} ir.
27 3 1 rs of H
2 Wmmm@mg
23 aponljcati £ C i
30 writ DY
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subordipate mortgage financing transactiong and to test

r ! ) + hereto:
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it shall be grounds for denial of licensure if the applicang

ny vi ion £ h 1
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.

i rtgaqe
for the remginder of the bienniym in yhich the license 13

iagyed.
Section 5, Section 494.0328, Florida Statutes, 1is

created to read:

new. mor T icense. ——
1) 1 m nev t brok:
i ) i m r 1 ion a
he renewal f d
i hall ad r li
cedure f he b W, f broker
lice h, I hor regcribe orm
th n_a r uj t
's 3 "
rt to ina iv nge may be
ing compl r 1v lication
ith the depar n h W,

of a reactivation fee equa) to the rensval fee,
(4) A ligense vhich ig not renewed within 2 yearg of

1 xptr
Section 6. Section ¢94.039, Florida Statutes, 1s

created to read:

49¢ ion_ of rage
ine -~
hall jniti registr n
ach ker busin vhi ~the followving
requivements;
com 0
nonrefundabie application fee not tQ gxceed $150.
8
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1 Designated a qualified principal mortgage broke

2| and submitted an affidavit signed by the designated prancipal

3| mortgage broker acknowledqing acceptance of the designation

4| and the responsibilities appertaining thereto,

5 2) Notwithstanding the provisions of subsection

6{ 1t shall be grounds for denial of reqistration if the

7| designated principal mortgage broker; any officer, director,

8 rtner, joi venturer, or any natural n

9| percent or greater interest in the mortgage brokerage
business; or any natural person who 1s the ultimate equitable
owner of a 10 percent or greater interest in the mortgage
brokerage business has committed any violation set forth in s,
494.055¢(1) or has pending any criminal prosgecution or
administrative enforcement actions, in any jurigdiction, which
involves fraud, dishonest dealing, or any other act of moral
turpitude.

(3) Each initial application for registration ghall be
in written form as prescribed by the department. The
department is authorized to require each applicant to provide
the following information:

a e agplic 's name, t addre
applicant's principal place of business, and the addregs of
each applicant‘'s branch offices in this state.

(b) The applicant's form of business organization,

1. For corporation applicantg disclosure of the pames
and personal regidence addresses of each current officer and
director of the licant, each current sharehol

0 c o) re r interest in the c
pltimate equitable owner of a 10 percent or greater interest
in corporation

9
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i -venturer wl n r
i nd

1 er r interegt i

C e pr i i ra

fictiti t! er:

nor

inci r licant' rinei

n T regiden ddr.

il si

h

dre which

Section 7. Section 494.03891, Florida Statutes, is

treated to read:
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W, r roker e
egi, tong val, -~
rtment sh new m d a
agis n r i ompleted 12
t new: not t d §150 h i nt sh
t i f renew: n t
Ul 4 ch fa m
Th rtmen {e) 1
c o bi 4] r al of ker.
usinegs regis i nd h offi mj
artm i uthorized t r r1 he x| f th new.
application and may require an update of all informetion
vided in reqistrant’ ty cagion
(3) A regigtration which ig not renewed by the end of
1¢nnj ribed h en
in ive for to r n_in, i i ion
mgy be r v filin let
1i 10n vith r nt hy e
ctiva £ 1 h
i hjch W
iv expir

Section 8. Section 494,0392, Plorida Statutes, 1s

created to read:

4 h c -
A mit is r r f bran
Baintgined by & reqistrant,
2) T tment 11 i 1 n_r
a 1 n form r
rtmen : initi it not to e
r. tio e t
n r i c
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branch office, and the name and address of the registrant,
_offic hail r W co
LSty new T 1t 1 1 i1n_the name
ich maintains t nch office

Section 9, Section 494.039%93, Florida statutes, is

created to read:

ment icen registran -
f all m ker: all
o 1 in the o wher i see
gongducts a mortgage brokerage busingss.
reqistered mor ro. Lness an
= hall transzac negs from a
rinc h The regaist ion
1 _spe h f suc n¢ i lace of busin
nd shall be i displ fach ipal
Rlace of Dusiness shell be operated under the full charge,
isi h ingi mort broker sand
h nch offi hall be oper r the full ch N
s10n of the i 4ssociate mortgage
r‘k 1 ch branch off n § lar and full-
& No broker v the designated
ocia har_on anch offic
The department shall be notified within 1S business days of
_ f f the principal place of bu
a f an ranch offy r _change of the
ignat ociate broker, Th

department, shall endorse the chanqe on the reqistration or
permit without charge,
A m broker 1i mo kerage
ranch office sh not be
transferable,
12
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4 The department 1s authorize o

1gtrant report any change in the form o u

organization or any change of a person named pursyant to s,

494.03 b) to th artment in wri
business days after said change 1s effective,
ach licensee shall r rt an nv
crime or any finding of administrat:ve violation, in any
jurisdiction, which involves fraud, dishonest dealing, ot

other act of moral turpitude, to the department in wrating not
later than 30 business days after said conviction or
administrative action. FEach registrant shall report in
writing any conviction of any crime or administrative
violation which involves fraud, dishonest dealing, or any
other act of moral turpitude, in any jurisdiction, by the
registrant or any Ratural person named pursuant to s,
494.039(3)(b) not later than 30 business days after said
conviction ocr final administrative action,

{6) Bach registrant and self-employed licensee ghall
report any action in bankruptcy, voluntary or involuntary, to
the department not later than 7 business davs after said
action 18 instityted.

Section 10. Section 494.041, Florida Statutes, 1s

amended to read:

494,041 Brokers-and-soircrtors-offering Mortgages
offered by land developers licensed pursuant to the Florida
Uniform Land Sales Practices Law; requirements;
prohibitions.--No mortgage loan which has a face amount of
$35,000 or less and is secured by vacant land registered under
the Florida Untform Land Sales Practices Law, chapter 498,

shall be sold to a mortgagee, except a financ:ial institution,
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by ARY Der3On a-mertgage-broker-er-soiiecitor unless all of the
following requirements are met:

{1) Each mortgage securing a note or other obligation
s0ld or offered for sale shall be eligible for a recordation
as a first mortgage.

(2) EBach mortgage negotiated pursuant to this section
must include a mortgagee's title insurance policy or an
opinion of title, from an attorney vho is licensed to practice
lav in this state, on each parcel of land which is described
in the mortgage. The policy or op:nion shall roflcc@ that
there are no other mortgages on the property. A notice
stating the priority of the mortgage shall be placed on the
face of each mortgage in an amount over $35,000 issued
pursuant to this section.

(3} Contracts to purchase a mortgage loan shall
contain, immediately above the purchaser's signature line, the
statement in 10-point boldfaced type: "This mortgage 1z
secured by vacant land subject to development at a future
time." This statement shall also be typed or printed in 10-
point type on the face of the note and mortgage sold.

(4) The most recent assessment for tax purposes made
by the county property appraiser gf each parcel of land
described in the mortgage shall be furnished to each
mortgagee.

(5) The mortgage broker shall record or cause to be
recorded all mortgages or other similar documents prior to
delivery of the note and mortgage to the mortgigee.

(6) All funds received by the mortgage broker
pursuant to this section shall promptly be deposited in the
broker's trust account vhere they shall remain until the note
and mortgage are fully executed and recorded.

14
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(7) wWillful failure to comply with any of the above
provisions shall subject the person i:eensee to the penalties
of s. 494.05.

Section 11. Section 454.042, Florida Statutes, 13
amended to read:

494.042 Mortgage Brokerage Guaranty fund.--

(1)(a) Effective September 1, 1977, the Treasurer
shall establish a Mortgage Brokerage Guaranty Fund, A fee of
$50 per-iiecense-year shall be added to the i:ecense fee for
both gpplicstion mew-ireenses and renewal of-irecenses of a
mortgpqe Drokerage businesg registration prineipai-mercgage
broker, and a fee of $10 per-ixcense-yeer shall be added to
the iicense fee for both gpplication new-itcenses and renewal
of mortggge broker licenses by-seaiiertars-and-additienat
brokers. This fee shall be in add:ition to the regular
application Oor renewal iteemse fee and shall be transferred to
or depasited in the Mortgage Brokerage Guaranty Fund.

{b) From October 1, 1985, until the balance :n the
fund first reaches the sum of $1.5 million, the fees provided

for in paragraph {(a) zhall apply only to an appl:cant tAtt:al

of-a-ii to-s-persen vho has not previously been
issued & license or reqigtration under this chapter.

(c} 1If the fund at any time exceeds 31.5 million,
collection of special feem for this fund shall be discontinued
at-the-end-of-that-iicense-year, and such special fees shall
not be reimposed unless the fund is reduced below $500,000 by
disbursement made in accordance with s. 494.044.

{2) The Mortgage Brokerage Guaranty Fund shall be
disbursed as provided in s. 494.044, upon approval by the

division of-Pinance-of-the-Beparement-of-Bankrng-and-Finence,

to any party tQ 3 mortgaqe financing transaction persen who 1is
15
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adjudged by a Florida court of competent jurisdiction to have
suffered monetary damages as a result of any violation of thais
chapter ef-the-foiisw:ing-eacts committed by a licenses or
registrant. mertgage-broker-or-mortqage-soiiertor-vho-vas
1ieensed-under-thrs-chepter-at-the-time-the-act-vas-committeds
te}--A-vroiatron-of-gny-provision-of-thrs-chepter:
tb}--Making-any-feise-promrses-ititery-to-2nfiuenee;
persuade;-or-induce-or-pursurng-a-course-of-mrsrepresentation
or-faise-promises-through-agentsxs
{e}--Masrepresentation;-erreumventton;-or—conceatment
by~the-lreensee;-through-vhatever-subterfuge-or-deviee;-ef-any
of-the-mater:ai-particuiars-or—-the-nature-thereof;-regardarng-e
transactron-to-vhreh-he-za-a-party;-and-of-injury-to-anothey
party-theretos
td}--FPerture-to-disburse-funds-:n-accordance-vwith
agreements:
e}--FPariure-to-account-or-detrver-to-any-person-any
persenat-property;-such-as-any-money;-fund;-depos:t;-cheeks
draft;-mortgages-or-other-document-or-thing-of-vatue;-wvhzeh
has-come-:nto-hrs-hends-and-vhteh-1s-not-hrs-property-or-vhich
he-is-not-in-tav-or-equsrty-entitied-te-retazn;-under-the
exrcumstances-gnd-et-the-trme-vhich-has-been-agreed-upen-or-+s
required-by-iaw-or;-in-the-absence-of-a-frxed-time;-upon
demand-of-the-person-entitied-to-such-accountrng-and-detiverys
¢£}-~Peailure-to-piace;-immed:ately-upon-recerpt;-any
money;-fundy-deposit;-check;-or-dreft-entrusted-to-him-by-a
person-deaiing-with-him-es-a-broker;-in-eserev-with-an-eserow
egent-iocated-and-dorng-busrness-rn-this-setate;-pursuant-to-a
written-agreement;-or-to-deposti-satd-funds-in-s-eruse-or
e:erev-aeeeune-mninecéned-by«hgm—vtth—c-bnnk-er-savings—ynd
iocan-asseciatron-iocated-and-dorng-busrness-in-this-state;

16

5.40

15.42

l:los
5.44
5.45
5.47
5.48

l:los
5.50
5.51
5.52

5.54

l:los
5.56
5.58
5.59
5.60

5.61
5.62
l:los
5.64
5.65
5.66

5.67
5.68

CODING: Words ser:cken are deletions; words underlined are additions.



D I N R P R N

a o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

170-5088-4-6

wherern-sard-funds-sheii-be-kept-untri-drsbursement-thereot-1+3
properiy-euthorized:

Section 12. Section 494.043, Florida Statutes, 1s
amended to read:

494.043 Conditions precedent for recovery:
intervention.,--

{1) Any person who was a party to a mortgage financing
iransaction shall be eligible to seek recovery from the
Mortgage Brokerage Guaranty Fund if:

(a) The ¢3}--Such person has recorded a reeceived final
judgment 1ssued by ¢m a Florida court of competent
jurisdiction tn-thits-stete 1n any action wherein the cause of
action was based on s. 494.042(2);

(b) The 42}--Sueh person has caused to be 1issued a
writ of execution upon such judgment and the officer executing
the same has made a return showing that no personal or real
property of the judgment debtor liable to be levied upon in
satisfaction of the judgment can be found or that the amount
realized on the sale of the judgment debtor's property
pursuant to such execution was insufficient to satisfy the
judgment ;

(¢c) The ¢33--5uech person has made all reasonable
searches and inquiries to ascertain whether the judgment
debtor possesses real or personal property or other assets
subject to being sold or applied 1n satisfaction of the
judgment, and by his search he has discovered no property or
assets or he has discovered property and assets and has taken
all necessary action and proceedings for the application
thereof to the judgment, but the amount thereby realized was

insufficient to satisfy the judgment;

17
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(4) The ¢4+~ -Such person has applied any amounts
recovered from the judgment debtor, or from any other source,
to the damages avarded by the court;

{¢) The 45} --Suech person, at the time the action was
instituted, gave notice and provided a copy ©f the compigint
theresf to the division of -Frnanece-of-the-department by
certified mail; hovever, the requirement of & timely giving of
notice may be vaived by the department upon a shoving of good
cause; and

(£)463> The sct for which recovery is sought occurred
on or after September 1, 1977. Recovery of the increased
benefits allowable pursuant to the amendments to s. 454.04 4
which are effective October 1, 1985, shall be based on a cause
of action vhich arose on or after that date.

{2) The requirements of paragrachs (ll(a), (b}, (¢),
{2), end (@) subsectiens-¢2) -and-¢3) are not applicable if the
licensee or registrant upon vhich the claim is sought has
filed for hankruptcy or has been adjudicated bankrupt;
howvever, in such event the claimant shall file a proof of
claim in the bankruptcy proceedings and shall notify the
department by certified mail of the claim Dy enclesing a.copy

22| of the proof of claip #nd all supporting documents.

Section 13. Section 454.044, Plorida Statutes, is
amended to read:

494.0 44 Payment from the fund,--

(1) Any person vho mests all of the conditions
prescribed in s. 494 .043may apply to the department for
payment to be made to such person from the Mortgage Brokerage
Gueranty Fund in the amount equal to the unsatisfied portion
of that sweh person's judgment or judgments or $20,000,
whichever is less, but only to the extent and amount reflected

13
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in the judgment as being actual or compensatory damages. As
to claims against any one licensee or reqgjstrang mertgege
breker-or-mortgege-sottecrtor, payments shall be made to all
persons meeting the requirements of s. 494.043 upon the
expiration of 2 years from the date the first complets and
valig notice is received by the department pursvent-to-sr
45471043¢59. Persons vho give notice after 2 years from the
date the first complete and valid notice is received and who
W, with the condition C recover
have-not-received-payment-as-provided-sbove may recover from

any wp-te-the remaining portion of any-ef the $100,000

aggregate, in an amount equal to the ungatigfied portion of
h, rgon’ nt or $20,000 whichev nl
xtent and amount refl in_the ju
2ctual or compensatory damages with claims being paid in the
order notiCe 13 received until the $100,000 r hag been
fully gisbyrged.

{2) Upon-recerpt-by-the-ciarmant-of-the-payment-from
the-Nortgage-~-Brokerage-Guaranty-Fund; The claimant shall
assign his sny-eddst:enei right, title, and interest in the

judgment, to the extent of h:s recovery from the fund sueh

peyment, to the department and shall record, at his own
n ignwent of t 2 very ¢
£ ded.

(3) Payments for claims shall be limited in the
aggregate to $100,000, regardless of the number of claimants
1nvolved, against any one mortgage broker or reqigtrant or
mortgege~-saiicitor. If the total claimg exceed the aggregate
limit of $100,000, the department shall prorate the payment
based on the ratio that the person's claim bears to the total
claims filed.
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1 (4) 1If at any time the money in the Mertgage-Brokerege
2| Swerenty fund is insufficient to satisfy any valid claim or
3| portion thereof, the department shall satisfy such unpaid
4] claim or portion thereof as soon as a sufficient amount of
5| money has been deposited in or transferred to the fund. When
6| there is more than one unsatisfied claim cutstanding, such
7| claims shall be paid in the order in which the claims were
§| filed with the department,
9 (5) All payments and disbursements made from the
10| Meortgege-irokerege-Guerenty fund shall be made by the
11| Treasurer upon a voucher signed by the Comptroller, as head of
12| the department, or such agent as he may designate.
13 (6) The payment of any amount from the Mertgege
14| Srokerege-Guerenty fund 1n settlement of a claim or in
15| satisfaction of a judgment against g licengee or reqistrant a
16| iicensee shall constitute prima facie grounds for the
17| revocation of the license or reqistration ef-such-iscensee.
18 Section 1l4. Section 494.052, Flor:da Statutes, 1s
19| created to read:
20 494,052 in iv 1 i H
21} viogl --When the department fi rson in v ion
22 forth in 1 it
23| o r jim 10 n r mor h n ies:
24 (1) Revocation of & ]liCense or registration.
25 £2) Susoension of a license or redistration subject to
26 n 11 r n ndi
27| mey apecafy.
28 f th Iy r
29 licgn £ of ti 1
30| ressonsble conditiong as the department may gpecify.
3l I n £
20
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1 i1tion of not to ex: for eagh
2| gcount of jeparate offenge.

3 nial o lice ratiop.

4 Section 15. Section 494,055, Florida Statutes, 1s

5| created to read:

3 n r disci r on, -~

7 h llowin shall n; royn for

8| vhich igciplin i specified i

5! taken;
10 eing convic oyn uilt s rdl £
111 adjvdication, of a crime in any jurigdiction whach invglves
12§ fx hon aling, o n her act of moral turpij :
13 Fr misr n n it, neglaigen r
14 n_any mortgage fipanc) tion;

15 c) Am i mi dtement ct on an initial

16 val appli n;
17 d n which caysed, or will cause
18 i rsement to an rgon_in an ount from the Mortgage

19| Brokerage Guaranty fund, the Securities Guaranty fund, or the
20 v ny regardle,

21| or r i jion 1 ed £ the license r

22| req: r i h

23| requstrant;

24 c immed: 1 r t

25| money, fund, depogit, checgk, or draft entrusted to him by a
26| person degling with hig ag 3 broker, in escroy with an escrow
27 n L n in in an i a

28| wri x nt, o id f ip & tr

2% maintain him with ank or spvi

30 n_locat doin ness in tha

31
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niguse. misspplication. oz mizappropriation of personal
property sych as soney, fund. depoeit, cbeck, draft, mortgage,
of v ig c o

xhich e bad no current property right et the time of
entrustaent regardiess of actual infucy to any person:

Li)_Having s licenss, registration, or the equivelent,
1o practice anv profession _or occupation revoked, suspended.
or otheryise scted sepinst, including the denisl of licensure
hy a.lisensing_suthority of this state of snother state,
Sercisory, of souatcy for fraud, dishonest dealing or any
ether act. of poral tyrpitude:

11)._Pailure to issue s getisfaction Of mortgage vhen
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$o_the Pepefit of the mortgpgor and when the mortgagor has

fully paid. the mortases broker's casts and commission;
(k) _PFailure to conply with any department ordsr or

zule pade or issued under the provisions of this chapter:
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1 1) Actin rt broker or mortgage broker

2| business without a current, active licenge or reqistration;
3 m e ] ee, ch or fin

4| un ch r;

5 intai r rv nd k availabl
6| for examinatvion, 31l books, accounts. or other documents

7 red by the vis 1s ¢ch. r and the ryles o
8| the division;

9 o £ rmit an investigation or examination
10 r refyusal _to compl
11) subpoens or sybpoena duces tecum;
12 ns ntly uynder imating th. ximum _clo
13} costs;: or
14 lure to com w1 r vi 10 n
15 vigion hig chapter
16 regiptrant shall be subjegct to the du in
17 n 1 in 52 r vi on,

18 shareholder, joint venturer
19 r im e owner, o mpl r
20 the reqistrant

2L {3) A principal mortgage broker shall be subject to
22| the disciplinary sctions specified in 5. €94.052 for

23| violations of subsection (1) by employees ia_the course of
24| sopjoyment with the mortaage brokerage business....The
25 r n ect ngion
26 v T ng i
27 v n; r_the princ: mor e
28 knpwl £ violati
29 Section 16. Section 494.06, Florida Statutes, 1S

30| amended to read:

i

23
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49¢.06 #nvestigetrons-and-compiaznts; Books, accounts,
ang records, etc.--

(1) Every prancipal mortqage broker shall maintain, at
the princinal place of business designated on ¢a the license
Of regigtration certificate, gll swueh Dooks, accounts, records
and documents aa the departpent deemy necezsary ef-the
business-conducted-under-che-iicenye-2ssued-for-such-piace-of
buséiness-es-viii-enabie-the-department to determine compliance
vhether-the-business-of-the-itrcensee-contempiated-by-thea-see
ts-berag-cperated-in-sceordance with ghis cChapter the
provisions-of-this-aee,

{2) A regjstrant iiecensee operating a branch office
tve-or-more-ticensed-pieces-of-bugsaness in this state, may
maintain the general control records of all jts sueh offices
at any one of the offices, or at any other reagonable location
in_this state which location ghall not be congidecved a branch
office of the regigtrant iicensed-office-meinteined-by-the
iicensee, upon the filing of a written notice request with the
department destgreting-therein-the-office-at-vhrech-seeh
eentroi-records-ere-maintained.

(3)I All books, accounts, records and documents of
reqigtrants and licensees, including the a closing statement
signed by avery the borrover shall be preserved and kept
available for examination by the department for not less than
et-ieast 5 years from date of original entry.

(4) The department is authorized to prescribe the
minimum information to be shown in the books, accounts,
records and documents of licensees so that such records will
enable the department to determine compliance with the

provisions of this act.

24
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(5) The department may, at intermittent periods, make
such :rnvestigat:rons-and examinations of any licensee or other
person as-it-deems-necessery-to-determrne-compirence-vith-thas
actr--For-such-purposes;-rt-may-exemsne—-the-books;-eececounts;
records-end-other-documents-or-matters-of-eny-i:censee-or
other-personc--it-shaii-have-the-pover-to-compei-the
preduction-of-eii-reievent-books ;-recorda-and-other-documents
and-materrais-reitative-to-an-ex@minatron-qr-1Avestrgat+ons
Bueh~investigetions-and-examinetions-shaii-not-be-made-nore
often-than-once~-durtng-a-year-uniess-the-departaent-has-resasen
to-beireve-the-ircensee-:3-not-compiying-varth-the-provisions
of-this-act. Rxaminations conducted under the provisions of
this act shall be confidential vith the department except as
required i1n the administration, enforcement and prosecut:ion of
violations under this act.

$63---Any-party-heving-reason-to-betzeve-that-this-aect
has-been-vioiated;-or-that-e-iicense-:s-subsect-to-suspension
or-revecet:on;-may-fiie-vith-the-department-a-vritten
compiaint-sett:ing-forth-the-deteiig-of-such-aiieged-vioitation

A

ston-or-reveeations

o
zor

or-gr 2

Section 17. Section 494.065, Florida Statutes, 1s

created to read:

494,065 Investiqationg: complaints.-—
The departmen t an invest n
henev. he rance, either n lain
at any vi jon of this chapter b:
or 1 t C: b d
rsop havin on believe th
egn v1io vyth the d rymen

vritten complaint getting forth yjtimste facts which shov g

violation of this chapter,
25

l:es
8.37
8.38
8.40

8.42
§.43
8.44
8.45
8.46
8.47
8.49
8.50
8.51

lses
8.53
8.5¢
8.55

8.56
8.57
1l:lus

8.58

8.59
8.60
l:lus
8.62

8.63

CODING: Words stricken are deletions; words ynderl:ined are additions.



170-5089-4-6

jon Y

iga £

in n rs invi

@ ® N O A P+ W N e
~
.

{c) Tend to impair the safety or soundness of any

[V S
w N O
(s E
s
L.
)
(]
=
<
il

[

5 -

]

—

(o

o

c |€
=]

™
L)
S
4
(o]
£l
=
(23
e

NN NN e e
W N = O W e N
S 5
= <
(a4 [
> o
[
0
[

rohibi h,
departgent from providing investigatory jnformation to any law

enforcement agency or any other requlstory agency.
_A prj i i jz b

N NN
- & B s

] in t jith
information furnishsd with respegt to any investiastion or
procesding pursuant to this act. unless the complainant or
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Section 18. Section 494.07, Florida Statutes, is
amended to read:
1 k' n f s ion
7,07 resen e

’2’.97 Powers of department,--

The 1 Y r 18 n
to_serve subpoenas ang subpoenas dyces tacym to compel the
f w and th rodycta
o cuments and materiglg relevant
to an examination or investigation, The department, or its
hor r 1v h ave powar admipi r
£fi ion; n s
T itg discre n
n C| £ al {o]
or clerk of the circuit or county coyrt commanding the
a an £ t N h r ction of S cgounts
r X d other documents or material ime and a
c be named in the s n n
tati f th tment serve any gubpoena

3 N _the event of substantia oncom c h

it c th nt whi person subpoenagd

L 2 na 5 o a r_and tesgif d

i n_th n Th
inj ain h on £
vertigzn in icigi t nto, offer
enter_into, coptinuing, or gompleting any mortqade financing
an i rvic ign, The cou

27

9.2
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9.4
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9.13
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9.15
l:lus
9.17

9.18
9.19

9.20
9.21

CODIMG: Words strieckern are deletions; words underlined are additions.



170-5080-4-6

1 a relie n an im

2| r : inj 9n o men

3| ¢ 1 n of th

4 I ' sge r n ent 1on egtruc

S her i n_of acco or r othe

[ C 3 a teri the court r nti
? r. 1 with n r na

8 n rtment has t i i i

9 x. ion, In 10 rt may oQr h

10 11 n_a mor i n ran:

11| w kg and doc tantigting th

12 e n or cannot c The de t

13 tit s T re provided in s.

14 h, van h cause i r r

15 e n the 4 T nt in
16 r rantin in who etition f

17 e-t of n r ucesg ¢t shal

18| taxed against the n and failyre mply w
19 rder sh t of cour
20 b i h, X h h

21} ¢ lianc na duces i r
22| ¢ ] i by the d tmen suan his _sect:
23| is esgential and othervise unavaileble to an investigation or
24 ion, th r t to th her remedies
25 rov i r herein 1 he cifc r f th

26 unty 1n which t n r30 1 _or h i
27 i o writ of ne exeat, The cour
28 n dir 1 f the wri in h

29 r reqyirin £ conditioi on

30 liance with th na_ s t The

31| court shall ca d n the wrjt a guitabl n

28
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1 hi the per n ¥ sh

2 _£ n reqard the nature of the cas

3 1 artment k a writ

4] agtachment from the circuit court having jurisdiction over the
5| person who has refused to obey 3 subpoena, who hag refused to
6 r W b ef t h t

7 ra in s n C.

] Section 19, Saction 494,071, Florida Statutes, is

9| amended to read:

10 494.071 Injunction to restrain violations.--

11 ¢i)~-Che-department-may-rnvestigate-vhen-it-shaii

12| appear-to-:t;-erther-upen-compiaznt-or-othervise;-that-sn-the
13| seie;-promotren;—-negotietion;-advertisement;-or-hypotheecatton
14| of-mortgage-trensactions-vithin-thrs-state;-rnetwdrng-eny
15| trensactien ummated-by-partses-under-cthe-provisions-of-sr
16| ¢94:63;-any-persen?

17 ta}--Shaii-have-empioyed;-empioysr-or-rs-about-te
18| empioy-any-device;-scheme;-or-artifice-to-defraud-or-for

19] ebta:ning-money-or-property-inveiving-ea-mortgage-on-reai

20| proeperty-by-means-of-any-faise-pretense;-representationy-or
21| prom:ses-or

22 tb}--5heii-have-made;-makes;-or-ettempts-to-make-sa

23| this-state-fietrtious-or-pretended-ioan-commnitments-or

24| frauduientiy-accepts-a-deposrt-for-a-mortgage-itoan-commetments
25| er
26 ¢e}--Shaii-have-engaged-in;-engages-in;-~or-is-abeut-te
27| engage-:n-any-practice-or-transaction-or-course-of-business
28) reiating-to-the-purchase-or-negotiation-of-a-mortgage-ioans
29 tr--Which-ts-tn-vistatron-of-the-isws-or

30 2z--Which-ts-freuduients-or

31
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Jr--Whrch-has-operated-or-vhich-vouid-eperete-es-a
frawd-on-the-meregegor-or-mortgegee:

td}--fs-ecting-as-breker-or-seiteitor-within-chis-state
without-being-duiy-regratered-es-such-broker-or-soirettor-as
previded~in-this-chepters

£24--Whenaver-any-such-person-has-engaged-or-is-engaged
er-is-sbout-to-engege-in-any-of-the-practices-or-trensactions

which-veuid-be-frauduient-and-ineonsistent-with-the-intent-of

o B 9O & s W N =

this-chapter;-or-ects-tn-violiation~-of-this-chapters-or-is

-
L=

acting-as-a-broker-or-s0ircrtor-wvithout-being-duiy-regrstered

%)
[

as-provided-in-this-chepters;

[
N

{1) The departsent mayy-in-eddieion-to-sny-other
renedias;-by-iva-ovn-counsei: bring action throygh its own
sounpel in the neme and on behalf of the state against eny
sueh person wyho haa violsted or is about to violate any

issysd under and-eny-other-person-conecerned-in-or-in-any-vey

= e S e D
® 4 & OB e w

pertieipating-in-er-about-to-participate-in-such-frauduient

[
-

precetices-er-acting-in-vioiation-of this chapter, to enjoin

N
o

ihe sueh person from continuing in sueh-freuduient-practices

N
-

or engaging in therein-or-doing any act in furtherance Qf the
yiglation shereof-or-in-vioietien-of-this-chepter,

(2)¢3> 1In any injynctive suen-eowre proceedings, the
CoUrt depertment may, eppiy-for-end on due showing hy the
devartaent, issyg be-entitied-to-have-issved-the-courtia
subpoena or gubooangs duces tecum requiring forthwith
altspdance Of any vitness and forthwith the production of gny
deeumsnts; books, ggcounts, and records or other documents and
materials that mey appear necessary 9 the expeditious
rggolytion gf the for-the-hearing-of-sueh-petitionr;-and-the
appearence-of-any-defeandant-and-his-enpioyees;-soiieitors;-or

kKli]
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agenta-to-testtfy-and-grve-evidence-concerntng-the-gets-or
eonduct-or-things-compiarned-of-tn-sueh application for
injunction. In-sueh-ection-the-equity-courts-shaii-have
surtsdiction-of-the-subject-matter;-and-a-judgnent-ray-be
entered-averding-such-:nyunctron-as-ray-be-proper:

{3)¢4) In addition to all other means provided by law
for the enfarcement of any temporary restraining order,
temporary injunction, or permanent injunction 1ssued in any
such court proceedings, the court shall have the power and
jurisdiction, upon application of the department, to impound
and to appoint a receiver or administrator for the property,
assets, and business of the defendant, including, but not
limited to, the books, records, documents, and papers
sppertaining thereto. Such receiver or administrator, vhen
appointed and qualified, shall have all povers and duties as
to custody, collection, administration, winding up, and
liquidation of the property and business 2s shall from time to
time be conferred upon him by the court. In any such action
the court may issue an order staying all pending suits and
enjoining any further suits affecting the receiver's or
administrator’'s custody or possession of the property, assets,
and businesg, or, in its discretion, may with the consent of
the chief judge of the circuit require that all such suits be
assigned to the circuit court judge wvho appoints the receiver
or administrator.

Section 20. Section 494,072, Florida Statutes, is
anended to read:

494.072 Cease and desist orders; refund orders;
administretive-fines. -

€2} -~The-department-may-issue-and-serve-upon-any
mortgage-broker-¢-cempiaint-seeting-charges-vhenever-the

31
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depeartment-has-reasen-to-beiieve-that-the-mortgage-broker-is
violeting-or—-has-vioiated-any-previsron-of-this—-aetr

(1)$2% The department shall have the pover s
euthorized to 133ue and gerve upon any pergon a cease and
desist order when

age:nst-any-mertgeage-broker-vhe is viclating, er has violated

Qr 13 about o violate any provision the-provistens of this
r, an r
ch, r, o wri L n

department @et. All procedural matters relating to issuance
and enforcement of the cease and desist order shall be 1in
accordance wath the Administrative Procedure Act.

(2)¢3% The department sha)l have the power to may
order the refund of any fee or conmission, divectly or
jndirectly emowats assessed and charged on a mortgage
financing 3ean transaction that vhieh exceeds the maximum fees
or ard commissions provided in this chapter, by-s7-49¢:-08¢(33}<
Such-order-shaii-be-tssued-2n-accordance-vith-the-procedurai
requirenents-of-the-aAdmrnistrative-Procedyre-Act:--if-the
broker-faris-or-refuses-to-compiy-wrth-such-order-withsn-15
deys-efter-notice-of-the-entry-thereof ;-such-fatiure-or
refusai-sheli-constrtute-a-vioiatron-of-thers-chapters--the
aforeseid-renedies-are-:n-addition-to-any-other-iegai-romedses
prevaded-by-tav-in-such-cases~

{4}--The-department-nay-impose-an-edmaniserative-fine
not-to-enceed-4$1;008-0geinst-any-person-£found-teo-have-veoiated
any-cease-and-desist-crder-of-the-deparement:--Aii-fines
coiiected-under-this-sectron-shati-be-patd-to-the-reguiatory

truse-fynd-under-the-Brvirsion-of-Finence-of-the-deparements
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Section 21. Subsections (1), (2), (4), and (5) of
section 49¢.08, Florida Statutes, are amended and subsection
(10) :s added to sa:d section to read:

494.08 Requirements and prohibitions.--

{1) No person shall advertise, print, display,
publish, distribute, telecast or broadcast, or cause or pernit
to be advertised, printed, displayed, published, distributed,
televised or broadcast, in any manner, any statement or
representation with regard to the rates, terms or conditions
pertaining to the making, negotiating, or sale of loans, which
is false, mislead:ing, or deceptive. No person who is not
licensed or regigtered under this act nor exempt under s.
494.03 shall use the word mortgage or similar words in any
advertising, signs, letterheads, cards, or like mstter which
tend to represent that he arranges real estate mortgage loans.
No person not already registered or ljcensed under this act
shall be granted a license or reqgigtrgtion in a name
contain:ng such words as i1nsured, bonded, guaranteed, secured
and the like. No person shall advertise or offer to sell
insured or guaranteed mortgages unless the principal and
interest of such mortgages 1s insured by an insurance company
aythorized by the Department of Insurance to write such
insurance under the provisions of chapter §3S, or unless such
aortgages are vholly or partially insured or guaranteed by an
agency of the Federal Government.

{2) No person in connection with or incidental to the
making of any mortgage loan shall induce, require or perm:t
the mortgage deed or note to be zigned by & principal to the
transaction if ghe sweh instruments to be signed contain any
blank spaces to be filled in after the signgture rt-has-been

33
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sagned, except blank spaces relating to recording or other
incidental information not then available.

(4)(a) Mo unlicensed gof unreqistered person shall
charge or receive any coamission, bonus or fee in connection
vith arranging for, negotiating, selling, or purchasing a
mortgage loan n n i 1
or registered under the provisions of this acs.

{b) No ticensed person breker-er-ssiieiter shall pay
any commission, bonus or fee in connection with arranging for,
nsgotisting, selling, or purchasing a mortgage loan to any
person operating in Florida not licensed or reqistered under
the provisions of this act.

{5) No person shall gnter into g contract for mortgage
brokersge gervices accept-es-deposit-er-sppiieation-fer-a
mertgage-ieen without delivering to the borrover a statement
in vriting setting forth the total maximum costs to be

charged, incurred, or disbursed in connection with processing

and closing the mortgage loan. The contract for mortgage

11.27

11.28
11.31

11.32
11.33
1:lom
11.38
11.36
11.37

lilus
11.39
11,42

11.43

l:lus

11.47
11.48
11.49

11.50
11.82

11.83

11.54

11.55

11.56
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reemen 10t 1

or_reqistrant sball inclyde s guwmary of the limits and
v £ Brokerage r
- r ryl h ach
S\Imary,
Section 22. Section 494,081, Plorida Statutes, is

W ® 9 A e W N

amended to read:

494.081 Pees and charges not deemed interest or

-t
- o

finance charge.--

[
~

(1) All fees and charges authorized by this act and

[
(=)

received by a pargon mertgage-broker-er-mortgage-seieiter

[
-

licensed or regigtered under this act shall not be deemed as

interest or finance charges., but & licensee or reqigtrant
iteensed-broier lending his its own funds shall be subject to

the provigions of chapter 687. A ljcensee or registrant

iticensed-mortgege-broker vho lends the funds of an affiliate

b e e e
W & N & »n

lender shall not be deemed to be 1n violation of chapter 687

~
o

unless the department determines that the purpose of such

N
[

action is designed to avoid the provisions of chapter 687.

»
N

The department shall adopt rules for this section.

(2) when a licengee Or regigtrant mertgage-broier

lends his own funds and charges the fees or commissions

NouN
a s w

authorized by this act, those fees or commiss:ons shall not be

N
[ 4]

considered interest for the purposes of chapter 687 1f:

{a) Such licengee Or registrant mortgage-broker

assigns the loan to another lender within 90 days from the

N NN
wu & w9

date the loan was made; or

=
(=]

(b) The loan 1s for a principal amount 1n excess of

$250,000 and such iicensee or regisirjnt mortgege-broker
35

w
™
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assigns an interest or participation exceeding SO percent of
the loan to another lender within 90 days after the date the
loan vas made.

{3) Upon request, a licensee or regigtrant shall
furnish the department, to determine compliance with this
subsection, a written statement identifying the owners of, or
participants 1n, any such loan and the interest of each.

Section 23. Section 494.091, Plorida Statutes, 1s
amended to read:

494.091 Liability in case of unlavful transaction.--In
the event a mortgage transaction i1s made in violation of any
of the provisions of this chapter, the person making the
transaction and every licengee, director, officer, or agent of
4 registrant who has personally participated 1n making the
transaction shall be jointly and severally liable to gvery
party to the trangaction the-iender in an act:i:on for damages
incurred by the party or parties iender.

Section 24. Section 494.093, Florida Statutes, is
amended to read:

494.093 Prohibited practices.--It is unlawful, and a

violation of the provisions of this chapter, for any person:

Q) T r b in t
r roker licen s h 4
2 T 10 T brok or o w1sS t as a

Bortapae brokerage bysiness without g mortgage brokerage
I r n u

(3)¢3% In any practice or transaction or course of
business relating to the sale, purchase, negotiation,
promotion, advertisement, or hypothecation of mortgage
transactions, inciuding any transaction consummated by parties
under the provisions of €. 494.03, directly or i1ndirectly:

36

12.8
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l:lus
12.12
12,18

12.16

12.17
12.18
12,19
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12,23
12.2¢4
12.25
12.26

12,27
12.28
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(a) To knowingly or willingly employ any device,
scheme, or artifice to defraud.
(b} To engage in any transaction, practice, or course

of business which operates as a fraud upon any person in

connection with the purchase or sale of any mortgage loan,
roperty b ra W
misrepresen 1on o re al r

{4)¢2} In any matter within the jurisdiction of the
department, to knowingly and willfully falsify, conceal, or
cover up, by any trick, scheme, or device, a material fact, or
make any false or fraudulent sStatement or representation, or
make or use any false writing or document, knowing the same to
contain any false or fraudulent statement or entry.

Section 25. Section 494.10, Florida Statutes, 1s

amended to read:

494.10 Penalties.--

(1) whoever violates any of the provisions of g,

4,09 08(1 r 494.055(1) (e 4 and (m
ehis-chapter, except as provided in subsection (2), 18 guilty
of a felony of the third degree misdemeaner-of-the-second
degree, punishable as provided in s, 775.082 or s. 775.083 or
s, 775,084, and each violation of-this-chapter shall
constitute a separate offense,

(2) Any person convicted of a violation of any
rQvision his ch r where he total value of money and
roper lgwfull jined ex 50 nd ther £

five or victi 11 i o. felon f th irst
ree habl rovi i 775.082 775

775,084. Whoever-vioiates-any-provision-of-37-494:093;-£feris
to-compiy-with-the-requrrements-eof-37-4947085¢1}¢£};-or-offers
to-negottate-ga-mortgage-ican-for-compensation-vithout-being

37
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ticensed-es-requéired-by-this-chepter-+s-guiity-af-a-feiony-of
the-third-dsgreae;-punishebie-as-provided-:n-3r-735:082; -7

79870837 -er-av-77570847
Section 26. P 1 te
act -
(1) A naturel person licensed as of September 1. 1206,
t r -}

dasignee of & licensed mortease bmoker Duziness Dursuant to 3.
49¢.04(6), Florida Stetytes, 1985, shall be igsued, without
asplication. a mortaaqe broker's license as defined in_ this

23] act. and such license shall de ¢ligible for reneval pursuant

58 5. €34,038 of this act.

section 27. ¥o judicial or administrative procesding
panding on Septesber ). 1386, shall be abated as a result of
any smendasnt, repeal, or sddition to chapter 494, Fiorida
Statutes. bv this sct.

Section 28. Section 493,04, Plorida Statutes, a8
amanded by chapters $4-21¢ and 93:271; Lavs of Florids, and

3
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section 494,05, Florida Statutes, as amended by chapter 85-
271, Laws of Florida, are hereby repealed,

Section 29, h ion within ter 494, Flor:
Statutes, which iz added to or amended by this act i1s repealed
o r 1, 1991, and shall be r
Rursupnt to 3, 11,61, Florida Statutes,

Section 30. This act shall take effect September 1,
1986.

ARRARKRARRRANRAR AR AR R R R RS AN AR RL NI L
HOUSE SUMMARY
Substantially revises the "Mortgage Brokerage Act.”
Among other provisions, the act:

1. Provides for mortgage brokerage licensure

requirements.

2. Provides for the registration of mortgage brokerage

businesses,

3. Requires permits for branch offices,

4. Revises procedures with respect to the Mortgage

Brokerage Guaranty Fund.
§. Provides for administrative penalties and fines.
See bill for deta:ls.

33
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An act relating to the Mortgage Brokerage Act:
amending s. 494.02, F.S.; provading
definitions: amending s. 494.03, F.S.:
providing exemptions; creating s. 494.035,
F.S.; providing powers and duties of the
Department of Banking and Finance; creating s.
494.037, F.S.; providing mortgage brokerage
licensure requirements; creating s. 494.038,
F.S.; providing for renewal of a mortgage
broker license; creating s. 494.039, F.S.;
providing for registration of mortgage
brokerage businesses; providing fees; creating
s. 494.0391, F.S.; providing for registration
renewal; creating s. 494.0392, F.S.; providing
for branch off:ice permits; creating s,
494.0393, F.S.; providing requirements for
licensees and registrants; amending s. 494.041,
F.S8.; expanding scope of provisions relating to
mortgages offered by certain land developers;
amending s. 494.042, F.S.; providing clarifying
language relating to the Mortgage Brokerage
Guaranty Fund; eliminating reference to
violations of the chapter; amending s. 494.043,
F.S.; providing conditions precedent to
recovery under the fund; providing for
intervention; amending s. 194.044, F.S.,
limiting certain payments from the fund;
creating s. 494.052, F.S.; providing for
administrative penalties and fines; specifying

violations; creazing s. 434 055, F.S.;

Woriys serreken are dJelet.ons: woras urderiined are addit

.0ons.
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providing grounas f{or disciplinary action;
amending s. $94¢.06, F S.; providing
reguirements with respect to books, accounts,
and records; creating s. 494.065, F.S.;
provid.ng for :nvestigation and complaints;
provid:ng for confidentiality; providing
immun:ty from civil liability; amending s.

494 07, F.S.: providing powvers of the
department; providing for subpoenas; providing
for attorney's fees; amending s. 494.071, F.S.:
authorizing tNjJnRcc1ons to restrain violations;
amending s. 494.072, F S ; providing for cease
and desist orders and refurd oraers; amending
s. $94.08, F.S.; revising requirements and
prohibitions; amending s 434.081, F.S.;
providing that certain fees or charges are not
deemed 1nterest or finance charges; amending s.
494.091, F.S.; specifying liability 1n the case
of an unlawful transaction; amending s.
494.093, F.S.: specifving prohibited practices;
amending s. 494.10, F.S.; providing penalties;
providing for licensure of persons licensed on
effective date of act; repealing s. 494.04,
F.S., relating to :-he licensing of mortgage
brokers and mortgage solicitors; repealing s.
494.05, F.S., relating to denial, suspension,
or revocatian of licenses; providing a savings

clause; providing an effective date.

Be It Enacted by the Legislature of tnhe State of Flor:da:
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Section 1. Section 494.02, Florida Statutes, 1s
amended to read:

494.02 Definition of terms.--As used in this act
uniess-the-context-or-subjese-matter-otherwirse-requrres:

(1) "Person” means an individual, partnership,
corporation, assoc:iation, and any other group however
organized.

{2) “"Mortgage loan" means any loan secured by a
mortgage on real property or any loan secured by collateral
which has a mortgage lien interest in real property.

(3) *"Mortgage broker" means any person not exempt
under s, 4354.03 who for compensation or gain, or 1in the
expectdtion of compensation or gain, either directly or
indirectly makes, negotiates, acquires, sells, or arranges
for, or offers to make, negotiate, acquire, sell, or arrange
for, a mortgage loan or mortgage loan commitment. This
subsection shall not apply to transactions 1nvolving the sale
or purchase of notes or bonds secured by mortgages which are
subject to registration by the department,

(4) T"Mortgage brokerage business” means any person
which employs a mortgage broker or mortgage brokers, or which,
either directly or indirectly, makes, negotiates, acquires or
sells, arranqges for, or offers to make, negotiate, acquire,
sell or arrange for a mortgage loan or mortgage loan
commitment for compensation or gain, or :n the expectation of
compensation Oor gain. *Mertgage-soi:crtorf-means-any
tndrvrduai-not-ircensed-as-a-mortgage-broker;-who-performs-any
of-the-functions-see-out-urder-subsectron-{3}-and-wvho-+s
empioyed-by-a-mortgage-broker-or-vhose-business-poizcres-and
aces-are-under-the-direceron;-controi;-or-nanagement-of-a
mortgage-broner:

3
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(S) “"Department” means the Department of Banking and
Finance.

(6) "Licensee” means a natural person licensed as a
person;-whether mortgage broker or-mortgage-soi:rertor;-under
any-of-the-provisions-of-this-aee,

(7) "License" means a license :ssued under the

provisions of this act,

(8) "Registrant” means 3 mortgage brokerage business
recisterei pursuant to this act,

(9)48+ rPrincipal mortgage broker” means 3 licensee an
tndividusi;-offreer-of-a-corporatrons;-or-member-of-a
pertnership designated as the person in charge of and
responsible for the operation of the principal place of
business and all designated associate brokers primery-broker

tn-the-appiieatron.

(10)49) “Lender" means any person who either lends or
1Nnvests money 1n mortgage loans.

{11) "uUltimate equitable owner" means a natural person

who, dirertly or indirectly, owns or controls an ownership

interest 1n a corporation, foreign corpcration, alien bus:ness

organization, or any other form of bus:ness organization,
reqardless of whether such natural person owns or controls
such ownership i1nterest through one or more natural persons or
one or more proxies, powers of attorney, nominees,
corporations, associations, partnerships, trusts, joiat stock

companies, or other entities or devices, or any combination

thereof.

{l12) "Mortgage financing transaction” means the

negotiation, acguisition, sale, or arrangement for, or the

offer to negotiate, acguire, sell or arrange for, a mortgage

i0an or mortgage loan commitment.
4
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113) "Personal residence address” means a_sctreet

address, and does not include a post office box number.

114) "Division" means the Division of Finance of the

Department of Banking and Finance.
\15) “"Designated associated broker" means the licensed
mortgage broker 1n cnarge of a branch office.

(16) "Mortgage loan commitment” means a contract for

mortgage loan financing.

(17) "Party to a mortgage financing transaction® means

a borrower or lender in a mortgage financing transaction.

Sect:on 2. Section 494.03, Florida Statutes, 1s
amended to read:

494.03 Exempt persons.--

{1) This act does not apply to the following:

(a)¢*+ Banks, trust companies, savings and loan
associations, pension trusts, credit unions, insurance
companies, consumer finance companies smaii-iean-compantes,
federally licensed small business investment companies, or
securities dealers reqgistered under the provisions of s.
517.12, servicing corporate clients in the narmal course of
business.

(b)¢2+ Any person making or acquiring a8 mortgage loan
with his own funds for his own investment without intent to
resell sa:d mortgage loan.

1c)¢33> Any person licensed to practice law in this
state, not actively and principally engaged :n the business of
negotiating loans secured by real property, when such person
renders services 1n the course of his practice as an attorney
at law.

12) It snall not be necessary to neqate any of the

exemptions orovided :n this cnapbter :n _any comglamnt‘

3
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information, i1ndictment, or other writ or proceedings brought

under this chapter; and the burden of establishing the right

to any exemption shali be upon the party claiming the benefit

of such exemption.
Section 3. Section 494.035, Florida Statutes, 1is

created to read:

494.035 Department's duties and powers.--

{1) The department shall be responsible far the
administration and enforcement of this chapter.

(2) The department may adopt such rules as it may deem
necessary 1n the administration of this act and not
tnconsistent therewith, which rules shall have the force and
effect of law.

{3} All fees, charges, and fines collected by the
department pursuant to this chapter shall be deposited in the
State Treasury to the cred:it cf the Regulatory Trust Fund
under the divisaon.

Section 4. Section 494.037, Florida Statutes, 1s
created to read:

494.037 Mortgage brokerage licensure requirements.--

(1) Bach 1nitial application for a mortgage broker
license shall be 1n written form as prescribed by the
department. The department may regquire each applicant to
provide any information reasonably necessary to make a
determination of eligibility for licensure pursuant to this
chapter. The department shall 1ssue @n initial license to any
natural person who meets the following requirements:

fa) Is 18 years of age:;

(b} Has submitted a comp.eted applicat:i:on and a

nonrefundable application fee not to exceed $150;

S
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ic) Has passed a written test adoptea Dy the
department designed to determine competency 1n primary and
subordinate mortgage financing transactions and to test
knowledge of this chapter and the ruies promulgated thereto.

«d) Has f:led a complete set of fingerprints, taken by
an authorized law enfarcement officer, for submission by the
department to the Department of Law Enforcement or the Federal
Bureau of Investigation for processing.

12) Notwithstarding the provisions of subsection (1),
1t shall be grounds for denial of licensure 1f the applicant
has comm:tted any violation as set forth i1n s, 494.055(1) or
has pending any criminal prosecdytions or administrative
enforcement actions, 1in any jurisdiction, which involve fraud,
dishonest dealing or any other act of moral turpitude.

(3} The department shall not grant or i1ssue to any
indiv.dual more than one mortgage broker l:cense at any one
time. A licensee shall be employed by a registrant or
registrants, unless self-employed. The license shall state
whether the i1ndividual licensee 1s self-employed or 1s an
employee of a registered mortgage brokerage business. If the
individual 1s an employee, his license shall state the name of
the employer registrant or registrants, Not later than 15
business days after any termination of empioyment, both the
registrant and the employee shall send written notice of the
termination to the department. Not later tnan 15 business
days after entering 1nto an employer-employee relationship,
both the registrant and the employee shall send written notice
of the employment relationship to the department.

t4) The department shail endcrse each change of
empiloymen: or the licerse of the :1censee. The department

shail set by rule a fee not to exceed 350 for endorsement.

]
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{5) The 1nitia. mortgage broker license shall be valid
for the remainder of the biennium in which the license 1s
i1ssued.

Section 5. Section 494.038, Florida Statutes, 1s
created to read:

494.038 Renewal of mortgage broker license.--

{1) The department shall renew a mortgage broker
license upon receipt cf the completed renewal application and
the renewal fee not to exceed $5150.

(2) The department shall adopt rules establishing a
procedure for the biennial renewal of mortgage broker
licenses. The department may prescribe the form of the
renewal application and may require an update of all
information provided in the licensee's 1nitial application for
licensure.

{3) A license which 1s not renewed by the end of the
biennium prescribed by the department shall automatically
revert to 1nactive status. An 1nactive license may be
reactivated by filing a completed reactavation application
with the department, payment of the renewal fee, and payment
of a reactivation fee equal to the renewal fee.

(4) A license which 1s not renewed within 2 years
after becoming i1nactive shall expire.

Section 6. Section 494.039, Florida Statutes, 1s
credated to read:

294.039 Registration of mortgage brokerage
businesses.--

(1) The department shall issue an initial registration
to each mortgage brokerage bus.ness which meets the following

requirements:

3
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ta) Has supmitted a completec applicat:on form and a
nonrefundable application fee not to exceed $150.

(b} Designated a qualified principal mortgage oroker,
and submitted an affidavit signed by the designated principal
mortgage broker acknowledging acceptance of the designat:ion
and the responsibilities appertaining thereto.

(2) Notwithstanding the provisions of subsection (1),
1t shall be grounds for den:al of registration 1f the
designated principal mortgage broker; any officer, director,
partner, joint venturer, or any natural person owning a 10
percent or greater :nterest in the mortgage brokerage
business; or any natural person who 1s the ultimare equitable
owner of a 10 percent or greater i1nterest 1n the mortgage
brokerage business has committed any violation set forth in s,
494.055(1} or has pending any criminal prosecution or
administrative enforcement act:ons, in any jurisdiction, which
involves fraud, dishonest dealing, or any other act of maral
turpitude.

(3) Each initial application for registration shall be
1in written form as prescribed by the department. The
department may require each applicant to provide the following
information:

{(a) The applicant's name, the address of the
applicant's principal place of business, and the address of
each applicant's branch offices in this state

{b) The applicant’s form of business organization.

1. For corporation applicants, disclosure of the names
and personal residence addresses of each current officer and
director of *the applicant. eacn current shareho.der who owns a

10 percent or greater interest 1i1n the corporation, and each

9
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uitimate equitable owner of a 10 percent or greater interest
1n the corporation.

2. For unincorporated associations, partnerships, or
joant-stock or :oint-venture applicants, disclosure of the
names and personal residence addresses of: each current
officer, director, and any natural person holding an
equivalent position, each current association member, partner,
and joint-venturer who owns a 10 percent or greater 1nterest
1n the mortgage brokerage business; and any ultimate equitable
owner of a 10 percent or greater 1interest 1n the mortgage
brokerage business.

3. For a sole proprietorship operating under a
fictitious name, disclosure of the name and personal res:idence
address of the sole proprietor.

{c) The name and personal residence address of the
principal mortgage broker at the applicant's principal place
of business and, 1f the applicant has one or more branch
offices, the name and personal residence address of the
designated asscciate mortgage broker at each branch office.

(d) The name and personal residence address of each
mortgage broker to be employed and the office address at which
each mortgage broker will be assigned.

(e) A listing of the civil lawsuits, criminal act:ons,
and administrative proceedings, which allege fraud, dishonest
dealing, or other acts of moral turpitude, on the part of the
applicant or any person disclosed 1n paragraph {(b), including
the status or result of such lawsuit, action, or proceeding.

(f} Any other information reasonably necessary to
determine eligibility for registration pursuant to this

chapter.

a
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Section 7. Section ¢94.0391, Florida Statutes, 1s
created to read:

494.0391 Renewal of mortgage brokerage business
registration; permit renewal.--

(1) The department shall renew a mortgage brokerage
registration upon receipt of a completed renewal applicat:ion
and the renewal fee not to exceed $150., Rach registrant shall
pay at the time of renewal a fee not to exceed $150 for the
renewal of each branch office perm:it.

(2) The department shall adopt rules establ:i:shing a
procedure for the biennial renewal of mortgage brokerage
business registrat:ons and branch off.ce permits., The
department may prescribe the form of the renewal application
and may require an update of all information provided 1n the
registrant’'s 1niti1al application

(3) A registrat:on which 1s not renewed by the end of
the bienn:ium prescribed by the department shall automatically
become 1nactive for up to 2 years. An 1nactive registration
may be reactivated by filing a completed reactivation
application with the department, payment of the renewal fee,
and payment of a reactivation fee equal to the renewal fee.

(4) A reg:istration which 1s not renewed within 2 years
after becoming i1nactive shall expire.

Section 8. Section 494.0392, Florida Statutes, 1s
created to read:

494.0392 Branch offices.--

(1) A permit 1s required for each branch office
ma:intained by a registrant.

(2) The department shall 1ssue a permit upon receipt
of a completed application .n a form as prescribed by the
department and an 1nitial permit fee not to exceed $150. The
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pranch office application shall 1nclude the name and license
number of the designated associate broker, the address of the
branch office, and the name and address of the registrant.
Branch office permits shall be renewed 1n conjunction with
reglstration renewal. The permit shall be 1ssued i1n the name
of the registrant which maintains the branch office.

Section 9. Section 494.0393, Florida Statutes, 1s
created to read:

494.0333 Requirements of licensees and registrants.--

(1) The licenses of all mortgage brokers shall be
prominently displayed i1n the office where the licensee
conducts a mortgage brokerage business.

{2) Every registered mortgage brokerage business and
self-employed licensee shall transact business from a
principal place of business 1n the state. The registration
shall specify the address of such principal place of business
and shall be conspicuously displayed therein. Each principal
place of business shall be operated under the full charge,
control, snd supervision of a principal morrgage broker, and
each branch office shall be operated under the full charge,
control, and supervision of a designated associate mortgage
broker, employed at such branch office on a regular and full-
time basis. No mortgage broker may serve as the designated
assoclate mortgage broker for more than one branch office.
The department shall be notified within 15 business days of
any change of address of the principal place of business,
change of address of any branch office, or change of the
principal mortgage broker or designated associate broker. The
department shall endorse the change on the registration or

perm:t without charge,

.2
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(3) A mortgage nroker iicense or mortgage brokerage
registration or branch office permit shall not be
transferable.

{4) The department may require that each registrant
report any change in the form of business organization or any
change of a person named pursuant to s. 494.039(3) (b} to the
department 1n writing not later than 30 business days after
sai1d change 1s effective.

(5} Each licensee shall report any conviction of any
crime or any finding of administrative violation, in any
jurisdiction, which involves fraud, dishonest dealing, or
other act of moral turpitude, to the department in writing not
later than 30 business days after said convict:ion or
administrative act:on. Each registrant shall report 1in
writing any coaviction of ary crime or administrative
violation which 1nvolves fraud, dishonest dealing, or any
other act of maral turpitude, in any juraisdiction, by the
registrant or any natural person named pursuant to s.
494.039(3)(b) not later than 30 business days after said
canviction or final administrative action.

(6) Each registrant and self-employed lLicensee shall
report any action 1n bankruptcy, voluntary or involuntary, to
the department not later than 7 business days after said
action 1s instituted.

Section 10. Sect:on 494.041, Florida Statutes, 1s
amended to read:

494.041 Brokers-and-soticrtors-offerrng Mortgages
offered by land developers licensed pursuant to the Florida
Uniform Land Sales Practices Law; requirements;
prohibitions,--No mortgage loan which has a face amount of
$35,000 or less and 1s secured by vacant land registered under

=2
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the Florida Un:iform Land Sales Practices Law, cnapter 498,
shall be sold to a mortgagee, except a financial institution,
by any person a-mertqage-broker-or-soirertor unless all of the
following requirements are met:

(1) Each mortgage securing a note or other obl:gation
sold or offered for sale shall be eligible for a recordation
as a first mortgage.

(2) Each mortgage negotiated pursuant to thls section
must 1nclude a mortgagee's title 1asurance poliCy or an
opinmion of taitle, from an attorney who 1s licensed to practice
law in this state, on each parcel of land which i1s described
in the mortgage. The policy or opinion shall reflect that
there are no other mortgages on the property. A notice
stating the prior:ity of the mortgage shall be placed on the
face of each mortgage 1n an amount over $35,000 1ssued
pursuant to this section.

(3} Contracts to purchase a mortgage loan shall
contain, immediately above the purchaser’s signrature line, the
statement in l0-point boldfaced type: “This mortgage :s
secured by vacant land subject to development at a future
time." This statement shall also be typed or printed in 10-
point type on the face of the note and mortgage sold.

(4) The most recent assessment for tax purposes made
by the county property appraiser of each parcel of land
described 1n the mortgage shall be furnished to each
mortgagee.

(S} The mortgage broker shall record or cause to be
recorded all mortgages or other similar documents prior to
delivery of the note and mortgage to the mortgagee.

{6} All funds received by thne mortgage broker
pursJant to this section snall promptly be deposited in the

24
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broker's trust account where they shall remain until the note
and mortgage are fully executed and recorded.

(7Y Willful farlure to comply with any of the aoove
provisions shall subject the person iicensee to the penalties
of s. 494.05.

Section 1l. Section 494.042, Florida Statutes, 1s
amended to read:

494.042 Mortgage Brokerage Guaranty Fund.--

(1)(a) Effective Septemper 1, 1377, the Treasurer
shall establish a Mortgage Brokerage Guaranty Fund. A fee of
$S0 per-ircense-year shall be added to the i:icense fee for
both application for new-it:censes and renewal of-ircenses of a
mortqgage brokerage business registration primreipai-mortgage
broker, and a fee of $10 per-ireense-year shall be added to
the iicense fee for both application for mew-i:censes and
renewal of mortgage brokerage licenses By-soi:citers-and
addrtronai-brokers, This fee shall be i1n addition to the

regular application or renewal itecense fee and shall be

transferred to or deposited in the Mortgage Brokerage Guaranty
Fund,

(b) From October 1, 1985, until the balance in the
fund first reaches the sum of $1.5 million, the fees provided
for in paragraph (a) shall apply only to an applicant :art:at
t3suance-of-a-irecense-to-a-persen who has not previously been
1ssued a license or registration under this chapter.

{c) If the fund at any time exceeds $1.5 mill:ion,
collection of special fees for this fund shall be discontinued
at-the-end-ef-that-ireense-year, and such special fees shall
not be reimposed unless the fund 1s reduced below $500,000 by
disbursement made 1n accordance with s. ¢94.044.

=t
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{2) The Mortgage Brokerage Guaranty Fund shall be
disbursed as provided in s. 494.044, upon approval by the
division ef-Finance-of-the-Bepartment-of-Banking-and-Finance,
to any party to a mortgage financing transaction persen who 1is
adjudged by a Florida court of competent jurisdiction to have
suffered monetary damages as a result of any violation of this
chapter of-the-foitowitng-acts committed by a licensee or
registrant. mortgage-broker-or-mortgage-soticrtor-wvho-wvas
1rcensed-under-thes-chapter-at-the-t:me-the-act-vas-commrteeds

tay--A-vrotatron-of-any-provisron-of-thrs-chapters

{B}--Makrng-any-faise-prom:ses-itkety-to-rnfiuence;
persuade;-or-:nduce-or-pursuing-a-eourse-of-mrsrepresentation
or-faise-promises-through-agents:

te}--Mrsrepresentation;-Crreumventron;-or-coneeaiment
by-the-i:censee;-through-vhatever-subterfuge-or-device;-of-any
of-the-matersai-pareseuiars-or-the-nature-thereof;-regardrng-a
transactron-to-wvhich-he-rs-a-party;-and-of-tnjury-to-another
party-theretor

t{d}--Patriure-to-drsburse-funds-in-accordance-vwith
agreements:

{e}--FPatriure-to-aeceount-or-deirver-to-any-person-any
personai-property;-such-as-any-money;-fund;-depestt;-checits
drafe;-mortgage;-or-other-document-or-thing-of-vatue;-vhich
has-come-rnto-hrs-harnds-and-vhich-13-not-his-property-or-vhich
he-13-not-:n-taw-or-equtty-entrtied-to-retarn;-under-the
crrcumscances-and-at-the-time-vhrch-has-been-agreed-upon-or-:s
required-by-iav-or;-tn-the-abhsence~-of-a-fixed-trme;-upon
demand-of-the-person-entttied-to-such-accounting-and-deirvery-

{€}--Fariure-to-prace;-tmmedrateiy-upon-recesrpes-any
money;-fund;-depostt;-check;-or-draft-entrusced-to-him-by-a
person-deating-with-n:m-as-a-broker;-1n-escrov-with-an-escrow

16
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agent-iocated-and-dorng-nusrness-rn-tnrs-scate; -pursuant-to-a
written-agreement;-or-to-deposrt-sard-funds-rn-a-truse-or
escrow-account-marntained-by-him-with-a-bank-or-savings-and
toan-assacration-iocated-and-dotng-bdusiness-sn-thas-seate;
wherern-sa:d-funds-shaii-be-kept-umtri-drabursement-thereof-1s
properiy-authorizeds

Section 12 Section 494.043, Florida Statutes, 1s
amended to read:

494.043 Conditions precedent for recovery;
intervention.--

{1} Any person sho was a party to a mortgage financing

transaction shall be eligible to seek recovery from the
Mortgage Brokerage Guaranty Fund 1if:

(a) The 413)--Sueh person has recorded a reecerved final
Judgment issued by A a Florida court of competent
jurisdiction tn-th:is-state 1n any action wherein the cause of
action was based on s. 494.042(2);

{b) The {2}--Sueh person has caused to be 1ssued a
writ of execution upon sucn judgment and the officer executing
the same has made a return show:ng that no personal or real
property of the judgment debtor liable to be levied upon in
satisfaction of the judgment can be found or that the amount
realized on the sale of the judgment debtor's property
pursuant to such execution was 1nsufficient to satisfy the
judgment;

(c) The ¢3}--Sueh person has made all reasonable
searches and inquiries to ascertain whether the judgment
debtor possesses real or personal property or other assets
subject to being sold or applied in satisfaction of the
~udgment, and by his search he has discovered no property or

assets or he has discovered property and assets and has -aken

-
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all necessary action and proceedings far the application
thereof to the -udgment, put the amcunt thereby reaiized was
insufficient to satisfy the judgment;

{d} The +4+--Sueh person has applied any amounts
recovered from the judgment debtor, or from any other source,
to the damages awvarded by the court;

{e} The ¢53--Sueh person. at the time the action was

instituted, gave notice and provided 3 copy of the complaint

thereof to the division ef-Frrance-of-the-department by
certified mail; however, the regquirement of a timely giving of
notice may be waived by the department upon a showing of good
cause; and

(f)¢63 The act for which recovery is sought occurred
on or after September 1, 1577. Recovery of the increased
benefits allowable pursuant to the amendments to s. 434,044
which are effective October 1, 1985, shall be based on a cause
of action which arose on or after that date.

{2) The requirements of paragraphs (1l){a), (b), {(c),
(d), and (e) subsectsons-{2+-amd-{3} are not applicable 1if the
licensee or reqistrant upon which the claim 1s sought has
filed for bankruptcy or has been adjudicared bankrupt;
however, 1n such event the claimant sha.. f{ile a proof of
claim 1n the bankruptcy proceedings and shall not:fvy the
department by certified mail of the claim nclosin
of the proof of claim and all supporting documents.

{3) when the department receives notice of any action,

as _required by paragraph (l){e), the department may intervene,

enter an appearance, or take any action 1t deems appropr:ate

on behalf, and 1n the name of the defendant and *axe recourse

through any appropriate method of review on pehalf, and in the

name of the defendant.

i8
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Section 13. Section 494.044, Florida Statutes, 1is
amended to read:

494.044 Payment from the fund.--

{1} Any person who meets all of the conditions
prescribed 1n s. 494.043 may apply to the department for
payment to be made tao such person from the Mortgage Brokerage
Guaranty Fund tn the amount equal to the unsatisfied portion
of that sueh person’'s judgment or judgments or $20,000,
whichever 1s less, but only to the extent and amount reflected
1n the judgment as being actual or compensatory damages. As

to claims against any one licensee Or registrant mertgage

broker-or-mortgage-seisestor, payments shall be made to alil
persons meeting the requirements of s. 494.043 upon the
expiration of 2 years from the date the first complete and
valid notice 1S received by the department pursuant-to-s:
494:0843¢5%. Persons who give notice after 2 years from the
date the first complete and valid notice 1s received and who
otherwise comply with the conditions precedent to recovery
have-not-recerved-payment-as-provided-above may recover from
any vp-te-the remaining portion of any-of the $100,000
aggregate, 1n an amount equal to the unsatisfied portion of

that person's judgment or $20,000 whichever 1s less, but only
to the extent and amount reflected :in the judgment as being

actual or compensatory damages with claims being paid 1n the
order notice is received until the $100,000 aggregate has been

fully disbursed.

{2) Uporn-recerpe-by-the-ciarmant-of-the-payment-from
the-Moregage-Breiterage-Gueranty-fund; The claimant shall
assign his any-additionet right, title, and interest in the

judgmenz, to the extent 0f n.s recovery from the fund sueh

paymene, 0 the department and snall record, at 11Ss own
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expense, the assignment of judgment in every county where the

judgment 1s recorded.

(3) Payments for claims shall be limited in the
aggregate to $100,000, regardless of the number of claimants
involved, against any one mortgage broker or registrant or
mortgage-soizrerter. If the total claims exceed the aggregate
limit of $100,000, the department shall prorate the payment
based on the ratio that the person's claim bears to the total
claims filed.

(4) 1I1f at any time the money 1n the Mortgage-Brokerage
Guaranty fund 1s insufficient to satisfy any valid claim or
portion thereof, the department shall satisfy such unpaid
claim or portion thereof as soon as a sufficient amount of
money has been deposited 1n or transferred to the fund. When
there 1s more than one unsatisfied claim outstanding, such
claims shall be paid in the order 1in which the claims were
filed with the department.

(5) All payments and disbursements made from the
Mertgege-Brokerage-Guaranty fund shall be made by the
Treasurer upon a voucher signed by the Comptroller, as head of
the department, or such agent as he may designate.

(6) The payment of any amount from the Mertgage
Brokerage-Guaranty fund 1n settlement of a claim or in
satisfaction of a judgment against a licensee or a registrant
shall constitute prima facie grounds for the revocation of the
license or registration ef-such-i:censee.

Section 14. Section $94.052, Florida Statutes, 1s
created to read:

494.052 Administrative penaities and fines; license

violations.--when the department finds that the grounds set

.
hD




s

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

CODING: Words sertcwen are de.2-.ons: ~oras Jnderl:ined are additiors

forth 1n s. 494.055{(1) apply to a person, 1t may enter an
order imposing one or more of the following penalties:

(1) Revocation of a license or registrazion.

(2) Suspension of a license or registration supject to
reinstatement upon all reasonable condit:ons as the department
may specify.

{3} Placement of the .icensee, registrant, or
applicant on probation for a period of time and subject to all
reasonable conditions as the department may specify.

(4) 1Issuance of a reprimand.

(8) Imposition of a fine not to exceed $5,000 for each
count or separate offense.

(6) Denial of a license or registration.

Section 15, Section 494.055, Florida Statutes, 1s
created to read:

494.055 Grounds for disciplinary action.--

{1) The following acts shall constitute grounds for
which the disciplinary actions specified 1n s. 494.052 may be
taken:

(a) Being convicted or found guilty, regardless of
adjudication, of a cri:me 1n any jurisdiction which involves
fraud, dishonest dealing, or any other act of moral turpitude;

{b) Fraud, misrepresentation, deceit, negligence, or
incompetence :in any mortgage financing transact:ion;

(c) A material misstatement of fact on an initial or
renewal application:

(@) An act which has caused, or will cause, a
disbursement to any person in any amount from the Mortgage
Brokerage Guaranty Fund, the Secur:ities Guaranty Fund, or tnae
Florida Real Estate Recovery Fund, regardless of any repayment
or restitution to the disbursed fund by the licensee or

~-
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registrant or any person acting on behalf of the licensee or
registrant;

(e) Faylure to place, 1mmediately upon receipt, any
money, fund, deposit, check, or draft entrusted to him by a
person dealing with him as a broker, :n escrow with an escrow
agent located and doing business 1n this state, pursuant to a
written agreement, or to deposit such funds in a trust or
escrov account maintained by him with a bank or savings and
loan assoc:i:ation located and doing business in this state,
wherein such funds shall be kept unt:l disbursement therveof 1is
properly authorized.

(f) Failure to account or deliver to any person any
personal property, such as any money, fund, deposit, check,
draft, mortgage, or other document or thing of value, which
has come 1nto his hands and which 1s not his property or which
he 1s not 1n law or equity entitled to retain, under the
circumstances and at the time which has been agreed upon or 1s
required by law or, in the absence of a fixed time, upon
demand of the person entitled to such accounting and delivery.

(g) Failure to disburse funds 1in accordance with
agreements.

{(h) Any breach of trust funds or escrow funds, or any
misuse, misapplication, or misappropriation of personal
property such as money, fund, deposit. check, draft, mortgaqge,
or other document or thing of value entrusted to his care to
which he had no current property right at the time of
entrustment regardless of actual 1njury to any person;

{1} Having a license, registration, or the equivalent,
to practice any profession or occupation revoked, suspended,
or otherwise acted against, .ncluding tne denial of licensudre
by a l.censing autnority of tnis state or another state,

22
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territory, or country for fraud, dishonest dealing, or any
other act of moral turpitude,

(3) Faillure to comply with any department order or
rule made or 1i1ssued under the provisions of this chapter;

(k) Acting as mortgage broker or mortgage brokerage
business without a current, active license or registratian;

(1) Failure to timely pay any fee, charge, or fine
under this chapter;

{(m) Failure tg maintain, preserve, and keep available
for examination, all books, accounts, or other documents
required by this chapter or the rules of the division;

(n) Refusal to permit an 1nvestigation Or examination
of books and records, or refusal to comply with a department
subpoena or subpoena duces tecum;

(0} Consistently underestimating the maximum clos:ing
costs:! or

(p} Failure to comply with or violation of any other
provision of this chapter.

(2) A registrant shall be subject to the dasciplinary
actions specified 1n s. 494.052 for violations of subsection
(1) by any officer, director, shareholder, joint venturer,
partner, ultimate equitable owner, or employee mortgage broker
of the registrant.

(3) A principal mortgage broker shall be subject to
the disciplinary actions specified 1n s. 494.052 for
violations of subsection (1) by employees of the mortgage
brokerage business. A principal mortgage broker shall be
subject to the disciplinary actions specified in s, 494.052
for violations of subsection (1) by officers, directors,

shareholders, parcners, ;oint venturers, owners, or ultimate
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equitable owners, wshen the principal mortgage broker nas
knowledge of the violation and fails to inform the department.

Section 16. Section 494,06, Florida Statutes, 1s
amended to read:

494.06 investrgations-and-cempiatrnes; Books, accounts,
and recaords;-ete.--

(1) Every principal mortgage broker shall maintain, at
the principal place of business designated on :n the license
or regaistration certificate, all such books, accounts,
records, and documents as the department deems necessary of
the-business-conducted-under-the-ttcense-rssued-for-such-piace
of-pusiness-as-wrii-enablie-the-department to determine
compliance whether-the-bus:iness-of-the-i:censee-contempiated
by-thts-mset-1s-berng-operated-2n-accordance with this chapter
the-provisrons-of-this-ace.

12) A regqistrant i:cemsee operating a branch office
two-or-more-itrcensed-piaces-of-busrness :n this state, may
maintain the general control records of all 1ts sueh offices
at any one of the offices, or at any other reasonable location
1n_this state, which location shall not be considered a branch
of the registrant i:rcensed-office-marntetned-by-the-i:censee,
upon the filing of a written notice request with the
department destgnating-therern-the-offrce-at-wvhtch-such
control-records-are-marntazned,

(3) All books, accounts, records, and documents of
registrants and licensees, i1ncluding the a closing statement
signed by every the borrower shall be preserved and kept
available for examination by the department for pot less than
at-teast 5 years from date of original entry.

(4} The department 1s authorized to prescribe the
minimum 1nformation to be shown in the books, accounts,

24
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records, and documents of licensees so that sucn records will
enable the department to determine compliance with the
provisions of this act.

(s) The department may, at intermittent periods, maxe
such tavestigat:ens-and examinations of any licensee or other
person as-:t-deems-necessary-to-determ:ne-compizrance-vath-thzs
acts--For-such-purposes;-:t-may-exam:ne-the-boeksr-aceounts;
records-and-other-documents-or-matters-of-any-irecensee-or
other-personz--it-shati-have-the-pover-to-compei-the
production-of-aii-reievant-beoks;-recerds-and-other-documents
and-materrais-reiative-to-an-examinatioOn-or-tAveESti1gations
Sueh-1nvestigations-and-exam:nations-shaii-not-be-made-more
often-than-once-durtng-a-year-uniess-the-department-has-reason
to-beireve-the-itrcensee-rs-not-ecompiysng-with-the-proviszons
of-this-act. Examinations conducted under the provisions of
this act shall be confidential with the department except as
required in the administration, enforcement and prosecution of
violations under this act.

¢63---Any-party-having-reason-te-Beiteve-that-thrs-ace
hes-been-vioiated;-or-that-s-ircense-13-subject-to-suspension
or-revecatien;-may-ftrie-vith-the-department-a-written
compiarnt-setting-forth-the-detasris-of-such-aiieged-viotation
or-qrounds-fer-suspens:on-or-revecetions

Section 17. Section 494.065, Florida Statutes, 1s
created to read:

494.065 Investigations; complaints.--

(1) The department may conduct an invest:gation of any
person whenever there 1s an appearance, either upon complaint
or otnerwise, that any violation of this chapter has been

committed or 1s about to ce committed.
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(2) Any person having reason to believe that this
chapter has oeen violated may file with the department a
written complaint setting forth ultimate facts which show a
violation of this chapter.

(3) All records and information obtained pursuant to
an 1nvestigation by the department are exempt from s, 119.07
unt1il the investigation is complete. At all times, a
complaint and any information obtained pursuant to an
investigation are exempt from s. 119.07 to the extent
disclosure would:

(a) Interfere with enforcement proceedings;

(b) Deprive a person of the right to a fair trial or
an wmpartial adjudication;

{c) Tend to impair the safety or soundness of any
financial 1institution;

(d) Constitute an unwarranted invasion of personal
privacy;

{e) Disclose the 1dentity of a confident:ial source or,
in the case of a record compiled by a criminal law enforcement
authority 1n the course of a criminal i1nvestigation, disclose
confidential information furnished only by the confidential
source;

{f) Disclose investigative technigues or procedures;
or

(g) Endanger the life or physical safety of law

enforcement or department personnel.

Nothing 1n this section shall be construed to prohibit the

department from providing investigatory :nformation to any law

enforcement agency or any other regulatory agency.

26




10
11
12
13
14
15
16
17
18
19
29
21
22
23
24
25
26
27
28
29
30
31

CODING: Words serteken are delet:ions;

t4) A privilege against civil liability 1s hereby
granted to any complainant or any witness with regard to
information furnished with respect to any 1nvestigation or
proceeding pursuant to this act, unless the complainant or
witness acted in bad faith or with malice in providing such
information.

Section 18. Section 494.07, Florida Statutes, 1is
amended to read:

(Substant:al rewording of section. See

s. 497.07, F.S5., for present text.)

494.07 Powers of department.--

(1) The department shali have the power to 1ssue and
to serve subpoenas and subpoenas duces tecum to compel the
attendance of witnesses and the production of all books,
accounts, records, and other documents and materials relevant
to an examination or i1nvestigation. The department, or 1ts
duly authorized representative, shall have power to administer
oaths and affirmations to any person.

{2) The department may, 1n 1ts discretion, seek
subpoenas or subpoenas duces tecum from any county court judge
or clerk of the circuit or county court commanding the
appearance of w:itnesses and the production of books, accounts,
records, and other documents or materials at a time and a
place to he named i1n the subpoenas, and any authorized
representative of the department may serve any subpoena.

{3){a) 1In the event of substantial noncompliance with
a subpoena or subpoena duces tecum i1ssued or caused to be
1ssued by the department, the department may petition the
circult court of the county i1n which the person subpoenaed
resides or has 1ts principal place of business for an order
requiring the subpoenaed person to appear and test:fy and to

A
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produce such books, accounts, records, and other documents as
are specified i1n the subpoena duces tecum. The court may
grant i1njunctive relief restraining the person from
advertising, promoting, soliciting, entering into, offering to
enter 1nto, continuing, or completing any mortgage firancing
transaction or mortgage servicing transaction. The court may
grant such other relief, including, but not limited to, the
restraint, by i1njunction or appointment of a receiver, of any
transfer, pledge, assignment, or other disposition of the
person's assets Or any concealment, alteration, destruction or
other disposition of books, accounts, records, or other
documents and mater:als as the court deems appropriate, until
the person has fully complied with the subpoena or subpoena
duces tecum and the department has completed 1ts 1nvestigation
or examination. In add:ition, the court may order the refund
of any fees collected in a mortgage financing transaction
wvhenever books and documents substant:ating the transaction
are not produced or cannot be produced. The department 1s
entitled to the summary procedure provided in s. 51.0l1, and
the court shall advance such cause on 1ts calendar. Attorney
fees and any other costs i1ncurred by the department to obtain
an order granting, in whole or in part, a petition for
enforcement of a subpoena or subpoena duces tecum shail be
taxed against the subpoenaed person and failure to corply with
such order shall be a contempt of court.

(b} When 1t appears to the department that the
compliance with a subpoena or subpoena duces tecum i1ssued or
caused to be 1ssued by the department pursuant to this section
1s essenti1al and otherwise unavallable to an investigation or
examination, the department, 1n addition to the other remedies
provided for herein, may apply to the circuit court of the

28
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county 1n which the suppoenaed perscn resides or has 1its
principal place of business for a writ of ne exeat. The court
shall thereupon direct tne 1ssuance of the writ against the
subpoenaed person requiring sufficient bond conditioned on
compl.ance with the subpoena or subpoena duces tecum. The
court shall cause to be endorsed on the writ a suitable amount
of bond or payment of which the person named 1in the writ shall
be freed, having @ due regard to the nature of the case.

{4) Alternatively, the department may seek a writ of
attachment from the circuit court having jurisdiction over the
person who has refused to obey a subpoena, who has refused to
give testimony or who has refused to produce the matters
described in the subpcena duces tecum.

Section 19. Section 494.071, Florida Statutes, 1s
amended to rmad:

494.071 Injunctaon to restrain violations,--

{1)--Phe-department-may-:nvestigate-vhen-t1¢t-sheii
appear-to-:t;-erther-upon-compiarnt-or-otherwrse;-that-2n-the
sete;-promoticn;-negotieation; -advertisement;-or-hypathecatron
of-mortgage-transactrons-within-thrs-state;-inciuvdeng-any
transaction-consummeted-by-part:es-under-cthe-provestons-of-s-
494-63;~any-persoen:

ta}--Shaii-have-emplioyed;-empioys;-or-:9-sbout-to
empioy-any-devicer-scheme;-or-artrfrece-to-defraud-or-for
obtarntrng-money-or-property-ravoiving-a-mortgage-on-reai
property-by-means-of-any-faise-pretense;-representation;-or
promtse;-ofr

{b}--Sheii-have-mede;-makes;-or-attempts-to-make-tn
thts-state-fretrtrous-or-pretended-ioan-commrements-or
érauduientiy-accepes-a-deposre-for-a-morsgage-itoan-commrtment;
24
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te3--Shaii-have-engaged-in;-engages-tn;-or-trs-about-to
engage-in-any-practice-or-transaction-or-course-of-business
retatrng-to-the-purchese-or-negotration-of-a-mortgage-itoan:
i7--Whach-28-tn-vroistton-of-the-taws-or
27--Whrch-ss-frauduient;-or
3---Whteh-has-operated-or-which-wouid-eperate-as-a
fraud-on-the-mortgagor-or-mortgagee:
td}--is-acting-as-broker-or-soitrcttor-wvithin-thrs-stace
wrthout-berng-duiy-regtstered-as-such-broker-or-soi:ertor-as
provided-tn-thrs-chapter-
t27--Whenever-any-such-person-has-engaged-or-ts-engaged
or-is-about-to-engage-rn-any-of-the-practices-oer-transactrons
which-wvoeuid-pe-frauduient-sand-tnconststent-with-the-tntent-of
thrs-chapter;-or-acts-:n-viotation-of-thrs-chapter;-or-1s
acting-ass-a-broker-or-seircitor-without-berng-duiy-regrstered
as-provided-:n-this-chapter;
(i) The department may;-tn-addit:on-eo-any-other
remedres;-py-t+ts-own-coeunset bring action through its own
counsel 1n the name and on behalf of the state against any

sueh person who has violated or i1s about to violate any

provaision of this chapter or any department rule or order

issued under end-any-other-person-csncerned-tn-or-tn-any-wvay
partretpating-tn-or-absut-to-particrpate-rn-such-frauduient
praetices-or-acting-rn-viotatron-of this chapter, to enjoin
the sueh person from continuing :n suech-frauvduientc-practices
or engaging 1in therermr-or-doing any act i1n furtherance of the
violation thereof-or-in-vioiacren-ef-this-chapter,

(2)43* In any injunctive such-eeure proceedings, the
court department may, appty-fer-and on due showing by the
department, i1ssue be-entreied-toa-aave-tssued-the-courels

subpoena gr subpoenas duces tecum requiring forthwith

30
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.| attendance of any witness ana forthwicth the production of any

2| doeuwments; books, accounts, and records or other documents and

3] materials that may appear necessary to the exped:tious

4| resolution of the fer-the-hear:ng-of-sueh-petrtron;-and-the

S| appearance-of-any-deferdant-and-hts-empioyees;-seirecreors;-or
6| agents-to-testify-and-grve-evidence-concerning-the-acts-or

7| eomduet-or-things-e=empiarned-ef-rn-suech application for

8] .njurction. #in-such-eectron-the-egqurty-eourts-shati-have

9| jurtsdretron-of-the-subject-matter;-and-a-judgment-may-be

10| entered-avard:ing-such-:rajunctron-as-may-be-propers

)0 (3)¢¢+ In addition to all other means provided by law
121 for the enforcement of any temporary restraining order,

13} temporary 1njunction, or permanent injunction 1i1ssued in any
14| such court proceedings, the court shall have the power and

15| jurisdiction, upon application of the department, to 1impound
16| and to appoint a receiver or administrator for the property,
17| assets, and business of the defendant, including, but not

1 limited to, the books, records, documents, and papers

19| appertaining thereto. Such receiver or administrator, when
20| appointed and qualified, shall have all powers and duties as
21| to custody, collection, administration, winding up, and
22| liguidation of the property and business as shall from time to
23{ time be conferred upon him by the court. In any such action
24| the court may issue an order staying all pending suits and
25| enjoining any further suits affecting the receiver's or

26| administrator's custody or possession of the property, assets,
27| and business, or, in its discretion, may with the consent of
28| the chief judge of the circu:t require that all such suits be

29| assigned to the circuit court judge who appoints the receiver

30| or administrator.

5k
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Section 20. Section 494.072, Florida Statutes, 1s
amended to read:

494.072 Cease and desist orders; refund orderss:
adminrserettve-£frnes,.--

¢1+--Phe-department-may-+ssue-and-serve-upen-any
mortgege-broker-a-compiatne-statzng-charges-vhenever-che
department-has-reason-to-beireve-that-the-mortgage-broker-1s
vioiating-or-has-vioiated-any-provssron-of-thrs-aet:

(1)¢23 The department shall have the pover s
authorsrzed to 1ssue and serve upon any person a cease and
desist order whenever there 1s reason to believe the person
against-any-mortgage-broker-who 1S violating, er has vioclated
or 1s about to violate any provision the-previsions of this
chapter, any departmental rule or order i1ssued under this

chapter, or any wraitten reeme etween the person and the
department eet. All procedural matters relating to 1ssuance
and enforcement of the cease and desist order shall be in
accordance vith the Administrative Procedure Act.

(2)¢33% The department shall have the powver to may
order the refund of any fee or commission, directly or

indirectly amounts assessed and charged on a mortgage
financing %#ean transaction that wh:eh exceeds the maximum fees
or end commissions provided in this chapter. by-s:-494:68¢(33)<
Such-order-shaii-be-rssued-tn-accordence-vwvith-the-procedurati
requirements-of-the-Adminrstratrve-Procedure-Acts--if-the
broker-feris-or-refuses-to-compiy-with-such-order-weehen-15
days-efter-notice-of-the-entry-thereofs;-such-feriure-or
refusai-shaii-constsrtute-a-vrotatron-of-thrs-chapter:--The
aforeserd-remedres-are-tn-addrtton-to-any-other-iegai-remedres

provided-by-iav-tn-such-casess

32
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t4+--Phe-department-mey-tmpose-an-aedmintstracsve-£fane
not-to-execeed-$51;600-agarnst-any-person-found-te-nave-vzoiated
any-cease-and-des:st-order-of-the-deparemenes--Aii-fines
coittected-under-thirs-section-shati-be-pard-to-the-regquiatery
trust-fund-under-the-Drvraron-of-Frrance-of-the-department:

Section 21. Subsections (1), (2}, and (4) of section
494.08, Flor:ida Statutes, are amended and subsection (10} 1s
added to said section to read:

494.08 Requirements and prcohibitions.--

(1) No person shall advert:se, praint, display,
publish, distribute, telecast or broadcast, or cause or permit
to be advert:ised, printed, displayed, published, distributed,
televised or broadcast, 1nh any manner, any statement ot
representation with regard to the rates, terms or conditions
pertaining to the making, negotiating, or sale of loans, which
1s false, misleading, or deceptive. No person who 1S not
licensed or registered under this act nor exempt under s.
494.03 shall use the word mortgage or similar words 10 any
advertising, signs, letterheads, cards, or Llike matter which
tend to represent that he arranges real estate mortgage loans.
No person not already registered or licensed under this act
shall be granted a license or reqistration 1in a name
containing such words as insured, bonded, guaranteed, secured
and the like. No person shall advertise or offer to sell
insured or guaranteed mortgages unless the principal and
interest of such mortgages 1s i1nsured by an insurance company
authorized by the Department of Insurance to write such
insurance under the provisions of chapter 635, or unless such
mortgages are wholly or partially insured or gquaranteed by an

agency of the Federal Government.
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{2) No person 1n connection with or incidental to the
making of any mortgage loan shall i1nduce, require or permit
the mortgage deed or note to be signed by a principal to the
transaction i1f the such instruments to be signed conta:n any
blank spaces to be filled in after the signature :t-nas-been
srgned, except blank spaces relating to recording or other
incidental i1nformation not then available.

{4)(a) No unlicensed or unregistered person shall
charge or receive any comm:ssion, bonus or fee in connection
with arranging for, negotiating, selling, or purchasing a
mortgage loan to any person operating in Flor:da not licensed
or registered under the prov:isions of this act.

{b) No tiecensed person broker-or-soitester shall pay
any commission, bonus or fee :n connect:on with arranginq for,
negotiating, selling, or purchasing a mortgage loan to any
person operating 1n Florida not licensed or registered under
the provisions of this act.

(10 Each deposit agreement entered i1nto by a licensee
or registrant shall include a summary of the limits and
conditions of recovery from the Mortgage Brokerage Guaranty
und. artment m r by rule the form of
summary.

Section 22. Section 494.081, Florida Statutes, 1is
amended to read:

494.081 Fees and charges not deemed interest or
finance charge.-~-~

(1) All fees and charges authorized by this act and
received by a person mertgage-preker-or-mortgage-soircrtor
licensed or reg:stered under this act shall not be deemed as
interest or finance charges, but a licensee or registrant
ttcensed-broker lending his :ts own funds shall be subject to

34
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the provisions of chapter 687. A licensee or registrant
treensed-mortgage-proker who lends the funds of an affiliate
lender shall not be deemed to be :in violation of chapter 687
unless the department determines that the purpose of such
action 1s designed to avoid the provisions of chapter 687.
The department shall adopt rules for this section.

(2) when a licensee or reqistrant mortgage-broker
lends his own funds and charges the fees or commissions
authorized by this act, those fees or commissions shall not be
considered interest for the purposes of chapter 6B7 1if:

{(a) Such licensee or registrant mortgage-broker
assi1gns the loan to another lender within 90 days from the
date the loan was made; or

{b} The loan is for a principal amount in excess of
$250,000 and such licensee or registrant mertgage—broker
assigns an interest or partici:pation exceeding 50 percent of
the loan to another lender within 90 days after the date the
loan was made.

{3) Upon request, a licensee or registrant shall
furnish the department, to determine compliance with this
subsection, a written statement 1dentifying the owners of, or
participants 1n, any such loan and the interest of each.

Section 23. Section 494.091, Florida Statutes, 1is
amended to read:

494.091 Liability 1n case of unlawful transaction.--In
the event a mortgage transaction 1s made 1n violation of any
of the provisions of this chapter, the person making the
transaction and every licensee, director, officer, or agent of
a registrant who has personally participated in making the

transaction shall be jointly and severally liable to every

gl
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party to the transaction the-iender 1n an action fOor damages
incurred by the party or parties iender.

Section 24. Sect:on 494.093, Florida Statutes, 1s
amended to read:

494.093 Prohibited practices.--It 1s unlawful, and a
violation of the provisions of this chapter, for any person:

{1) To act as a mortgage broker 1in this state without

a mortgage broker license 1ssued by the department.

(2) To employ a mortqage broker or otherwise act as a

mortga. brokerage business w mortga brokerage

regqastration issued by the department.

{3)433 In any practice or transaction or course of
business relating to the sale, purchase, negotiation,
promotion, advertisement, or hypothecatior of mortgage
transactions, including any transaction consummated by parties
under the provisions of s, 494,03, directly or indirectly:

(a) To knowingly or willingly employ any device,
scheme, or artifice to defraud.

(b) To engage in any transaction, practice, Or course
of business which operates as a fraud upon any person 1n
connection with the purchase or sale of any mortgage loan,

c) To obtain property by fraud, willful
misrepresentation of a future act, or false promise.

{4)¢2} In any matter within the jurisdiction of the
department, to knowingly and w:illfully falsify, conceal, or
cover up, by any trick, scheme, or device, a material fact, or
make any false or fraudulent statement or representation, or
make or use any false writing or document, knowing the same to
contain any false or fraudulent statement or entry.

Section 25. Section 494.10, Florida Statutes, 1s
amended to read:
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494.10 Penalties.--

1) Whoever violates any of the provisions of s.
494.093, s, 494.08(1) or s. 494.055¢1)(2) thrs-chapter, except
as provided i1n subsection (2), 1s guilty of a felony of the
third deqree m:sdemeanor-of-the-second-deqree, punishable as
provided in s. 775,082, er s. 775.083, or s, 775.084, and each
violation ef-this-ehapter shall constitute a separate offense.

(2) Any person convicted of a violation of any

provision of this chapter whereby the total value of money and
property unlawfully obtained exceeds $50,000 and there are
five or more victims shall be quilty of a felony of the first

degree punishable as prcvided :in s. 775.082, s. 775.083, or s.

775.084. Wheever-vioiates-any-provision-of-s:-494;893;-faris
to-compiy-wrth-the-requirements-of-9:-494:05¢1}{f};-or-offers
te-negotrate-g-mortgage-ioan-for-compensation-vithout-betng
trcensed-as-required-by-thrs-chapter-:s-qusicy-ef-e-fetony-of
the-third-degree;-puntshebie-as-provided-2n-3:-735:0825-37
775:0837-0r~-97-3757084+~

Section 26, Persons licensed on effective date of
act.--

(1) A natural person licensed as of September 1, 1986,
3s a mortgage broker or mortgage solicitor pursuant to s.
494.04, Florida Statutes, 1985, shall be issued, without
application, a mortgage broker’s license as defined i1n this
act, and such license shall be el:gible for renewal.

(2) A mortgage brokerage business licensed as of
September 1, 1986, as a mortgage broker pursuant to s. 494.04,
Florida Statutes, 1985, shall be 1ssued, without application,
a martgage brokerage business registration as defined in this

act, and such registration shall be eligible for renewal.
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{3) A natural person entitled, as of September 1,
1986, to engage 1n the business of mortgage broker as a
designee of a licensed mortgage broker business pursvant to s.
494.04(6), Florida Statutes, 1985, shall be 1ssued., without
application, a mortgage broker's license as defined in this
act, and such license shall be eligible for renewal.

Section 27. No judicial or administrative proceeding
pending on September 1, 1986 shall pe abated as a result of
any amendment, repeal, or addition to chapter 494, Florida
Statutes, by this act.

Section 28, Section 494.04, Florida Statutes, as
amended by chapter 85-271, Laws of Flor:da, and section
494.05, Florida Statutes, as amended by chapter 85-271, Laws
of Florida, are hereby repealed.

Section 29. This act shall take effect September 1,

1986.

ARRENRARXAKRRARARA A RARARRRRARNAARANRRN R AR k& %

LEGISLATIVE SUMMARY

Substantially revises the "Mortgage Brokerage Act.”
Among other provisions, the act:

1. Provides for mortgage brokerage licensure
requirements.

2. Provides for the registration of mortgage brokerage
businesses.

3. Requires perm:ts for branch offices.

4, Revises procedures with respect to the Mortgage
Brokerage Guaranty Fund.

5. Provides for administrative penalties and fines,
See bi1ll for details.
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Florida Senate — 1986

CS tr SB 601

By the Committee on Commerce and Senator Hair-

1 A bi1ll to bhe entitled

2 An act relating to the Mortgage Brokerage Act;
3 amending s. 494.02, F.S.; providing

4 definitions; amending s. 494,03, F.S.;

5 providing exemptions; creating s. 494.035,

6 P.S.; providing powers and duties of the

7 Department of Banking and Finance; creating s.
8 494.037, F.S.; provading mortgage brokerage

9 licensure requirements; creating s. 494.038,

10 F.S.; providing for renewal of a mortgage

11 broker license; creating s. 494.039, F.S.;

12 providing for registration of mortgage

13 brokerage businesses; providing fees; creating
14 s. 494.0391, F.S.; providing for registratiaon
15 renewal; creating s, 494.0392, F.S.; providing
16 for branch office permits; creating s.

17 494.0393, F.S.; providing requirements for

18 licensees and registrants; amending s. 494.041,
19 P.S.; expanding scope of provisions relating to
20 mortgsges offered by certain land developers;
21 amending s. 494.042, F.S.; providing clarifying
22 language relating to the Mortgage Brokerage
23 Guaranty Fund; eliminating reference to

24 violations of the chapter; amend:ing s. 494.043,
25 F.S.; providing conditions precedent to

26 recovery under the fund; amending s. 494.044,
27 F.S., limiting certain payments from the fund;
28 creating s. 494.052, ¥.S.; providing for

29 administrative penalties and fines; specifying
30 violations; creating s. 494.055, PF.S.;

31 providing grounds for disciplinary action;

1
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310-1649-86 Cs for SB 609

1 amending s. 494.06, F.S,; providing

2 requirements with respect to books, accounts,

3 and records; creating s. 494.065, F.S.;

4 providing for i1nvestigation and complaints;

5 providing for confidentiality; providing

6 immunity from civil liability; amending s.

7 494.07, F.S.: providing powers of the

8 department; providing for subpoenas; providing
9 for attorney’s fees; amending s. 494.071, F.S.;
10 authorizing injunctions to restrain violations;
11 amending s. 494.072, F.S.; providing for cease
12 and desist orders and refund orders; amending
13 s. 494.08, F.S.; revising requirements and

14 prohibitions; amending s. 494.081, F.S.;

15 providing that certain fees or charges are not
16 deemed 1nterest or finance charges; amending s.
17 494.091, F.S.; specifying liability in the case
18 of an unlawful transaction; amending s.
19 4594.093, F.S.; specifying prohibited practices;
20 amending s. 494.10, F.S.; providing penalties;
21 providing for licensure of persons licensed on
22 effective date of act; repealing s. 494.04,
23 F.S., relating to the licensing of mortgage
24 brokers and mortgage solicitors; repealing s.
25 494.05, F.S., relating to denial, suspension,
26 or revocation of licenses; providing a savings
27 clause; providing an effective date.
28

29} Be It Enacted by the Legislature of the State of Florida:
30

3l
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Section 1. Section 494.02, FPlorida Statutes, 1s
amended to read:

494,02 Definition of terms.--As used 1n this act
uniess-the-context-or-subject-matter-otherwvrse-requires:

(1) "Person" means an individual, partnership,
corporation, association, and any other group however
organized.

(2) "Mortgage loan®™ means any loan secured by a
mortgage on real property or any loan secured by collateral
which has a mortgage lien interest 1n real property.

{(3) "Mortgage broker” means any person not exempt
under s. 494.03 who for compensation or gain, or 1in the
expectation of compensation or gain, either directly or
indirectly makes, negotiates, acguires, sells, or arranges
for, or offers to make, negotiate, acquire, sell, or arrange
for, a mortgage loan or mortgage loan commitment. This
subsection shall not apply to transactions involving the sale
or purchase of notes or bonds secured by mortgages which are
subject to registration by the department.

(4) "Mortqage brokerage business” Mmeans any person

which employs 3 mortgage broker or mortgage brokers, or which,
either directly or i1ndirectly, makes, negotiates, acquires or

sells, arranges for, or offers to make, negot:iate, acguire,

sell or arrange for a mortgage loan or mortgage loan
commitment for compensation or gain, or in the expectation of

compensation or gain. ™Mortgage-sol:rcitor®-means-any

tndividuai-not-ircensed-as-a-mortgage-broker;-who-performs-any
of-the-functrons-set-out-under-supsectron-{3}-and-wvho-1s
empioyed-by-a-mortgage-broker-or-vhose-business-poircies-and
acts-are-under-the-drrectron;-eontroi;-or-management-of-a
mortgage-brokers

3
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(5) “"Department”™ means the Department of Banking and
Finance,

(6) “Licensee” means a natural person licensed as a
person;-whether mortgage broker or-mertgage-soircirtor;-under
any-of-the-provrsions-of-thrs-act.

(7) "License" means a license 1i1ssued under the

provisions of this act.

18! "Registrant” means a mortgage brokerage business
reqastered pursuant to this act,

(9)483 "Principal mortgage broker™ means a licensee an
rndrvrduei;-offreer-of-a-corporation;-or-member-of-a

partnership designated as the person in charge of and

responsible for the operation of the principal place of

business and all designated associate brokers prrmery-bBroker

tn-the-appircatron.
{10)¢93% rLender" means any person who either lends or
1nvests money 1in mortgage loans.
11) "Ultimate equitable owner" means a natura n

who, directly or indirectly, owns or controls an ownership

interest in a corporat:on, foreign corporation, alien business

organization, or any other form of business organization,

reqardless of whether such natural person owns or controls

such ownership interest through one or more natural persons Or

one or more proxies, powers of attorney, nominees.

corporations, associations, partnerships, trusts, joint stock
companies, or other entities or devices, or any combination

thereof.

{12) "Mortgage financing transaction"” means the

negotiation, acgu:isition, sale, or arrangement for, or the
offer to neqotiate, acquire, sell or arrange for, a mortgage

loan or mortgage loan comm:itment.
4
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{11) r"Personal residence address” means a street

address, and does not include a post office box number,

(14) "Division" means the Division of Finance of the

Department of Banking and Finance.

15 "Designated associated broker" means the licensed

mortgage broker in charge of a branch office.

16 "Mortgage loan commitment” means a contract for

mortgage loan financing.

(17) "Party to a mortgage financing transact:ion®™ means

a borrower or lender i1n a mortgage financing transaction,

Section 2. Section 494.03, Florida Statutes, 1s
amended to read:

494 .03 Exempt persons.-~-

{1) This act does not apply to the following:

{a)¢¥¥ Banks, trust companies, savings and loan
associations, pension trusts, credit unions, insurance
companies, consumer finance companies 3maii-ican-eompanies,
federally licensed small bus:i:ness 1nvestment companies, or
securities dealers registered under the provisions of s.
517.12, servicing cOrporate clients in the normal course of
business,

{b}42} Any person making or acquiring a mortgage loan
with his own funds for his own 1nvestment without intent to
resell said mortgage loan.

{c)¢3} Any person licensed to practice law in this
state, not actively and praincipally engaged in the business of
negotiating loans secured by real property, when such person
renders services 1n the course of his practice as an attorney
at law.

(2 It shall not be necessary to neqate any of the
exemptions provided in this chapter 1n any complaint,

5
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anformation, i1ndictment, or other writ or proceedings brought

under this chapter; and the burden of establishing the right

to any exemption shall be upon the party claiming the benef1it

of such exemption.
Section 3. Section 494.035, Florida Statutes, 1s

created to read:

494.035 Department's duties and powers --

(1) The department shall be responsible for the
administration and enforcement of this chapter.

{2) The department may adopt such rules as 1t may deem
necessary 1n the administration of this act and not
1inconsistent therewith, which rules shall have the force and
effect of law.

(3) All fees, charges, and fines collected by the
department pursuant to this chapter shall be deposited in the
State Treasury to the credit of the Regulatory Trust Fund
under the division.

Section 4. Section 494.037, Florida Statutes, 1s
created to read:

494.037 Mortgage brokerage licensure requirements.--

{1) Each i1nitial application for a mortgage broker
license shall be in wraitten form as prescribed by the
department. The department may require each agplicant to
provide any informat:on reasonably necessary to make a
determination of eligibility for licensure pursuant to this
chapter. The department shall 1ssue an initial license to any
natural person who meets the following requirements:

(a} Is 18 years of age;

(b) Has submitted a completed application and a

nonrefundable application fee not to exceed $150;

6
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{c) Has passed a written test adopted by the
department designed to determine competency in primary and
subordinate mortgage financing transactions and to test
knowledge of this chapter and the rules promulgated thereto.

(d) Has filed a complete set of fingerprints, taken by
an authorized law enforcement officer, for submission by the
department to the Department of Law Enforcement or the Federal
Bureau of Investigation for processing.

{2) Notwithstanding the provisions of subsection (1),
it shall be grounds for denial of licensure 1f the applicant
has committed any violation as set forth in s. 494.055(1) or
has pending any criminal prosecutions or administrative
enforcement act:ons, i1n any jurisdiction, which involve fraud,
dishonest dealing or any other act of moral turpitude.

(3) The department shall not grant or 1ssue to any
i1individual more than one mortgage broker license at any one
time. A licensee shall be employed by a registrant or
registrants, unless self-employed. The license shall state
whether the individual licensee 1s self-employed or 1is an
employee of a registered mortgage brokerage business. If the
individual 1s an employee, his license shall state the name of
the employer registrant or registrants. Not later than 15
business days after any termination of employment, both the
registrant and the employee shall send wraitten notice of the
termination to the department. Not later than 15 business
days after entering 1nto an employer-employee relationship,
both the registrant and the employee shall send written notice
of the employment relationship to the department.

(4) The department shall endorse each change of
employment on the license of the licensee. The department
shall set by rule a fee not to exceed $50 for endorsement.

)
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(5) The 1nitial mortgage broker license shall be valid
for the remainder of the biennium i1n which the license 1is
1ssued.

Section 5, Section 494.038, Florida Statutes, 1s
created to read:

434.038 Renewal of mortgage broker license.--

(1) The department shall renew a mortgage broker
license upon receipt of the completed renewal applicaticn and
the renewal fee not to exceed $150.

{(2) The department shall adopt rules establishing a
procedure for the biennial renewal of mortgage broker
licenses. The department may prescribe the form of the
renewal application and may require an update of all
information provided in the licensee's 1nit:ial application for
licensure.

(3) A license which is not renewed by the end of the
biennium prescribed by the department shall automatically
revert to 1nactive status. An 1nactive license may be
reactivated by filing a completed reactivation application
with the department, payment of the renewal fee, and payment
of a reactivation fee equal to the renewval fee.

(4) A license which 1s not renewed within 2 years
after becoming 1nactive shall expire.

Section 6. Section 494.039, Florida Statutes, is
created to read:

494.039 Reqistration of mortgage brokerage
businesses.--

(1) The department shall issue an 1nitial registration
to each mortgage brokerage business which meets the following

requirements:

8
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(a) Has submitted a completed application form and a
nonrefundable application fee not to exceed $150.

(b) Designated a qualified principal mortgage broker,
and submitted an affidavit signed by the designated principal
mortgage broker acknowledging acceptance of the designation
and the responsibilities appertaining thereto.

{2} Notwithstanding the provisions of subsection (1),
1t shall be grounds for den:al of registration 1f the
designated principal mortgage broker; any officer, director,
partner, joint venturer, or any natural person owning a 10
percent or greater interest in the mortgage brokerage
business; or any natural person who 1s the ultimate equitable
owner of a 10 percent or greater 1nterest in the mortgage
brokerage business has committed any violation set forth in s.
494.055(1) or has pending any criminal prosecution or
administrative enforcement actions, in any jurasdiction, which
involves fraud, dishonest dealing, or any other act of moral
turpitude.

(3) EBach initial application for registration shall be
in written form as prescribed by the department. The
department may require each applicant to provide the following
1information:

(a) The applicant's name, the address of the
applicant's principal place of business, and the address of
each applicant's branch offices 1n this state.

(b} The applicant's form of business organization.

1. For corporation applicants, disclosure of the names
and personal residence addresses of each current officer and
director of the applicant, each current shareholder who owns a

10 percent or greater interest 1n the corporation, and each

9
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ultimate equitable owner of a 10 percent or greater interest
in the corporation.

2. For unincorporated associations, partnerships, or
joint-stock or joint-venture applicants, disclosure of the
names and personal residence addresses of: each current
officer, director, and any natural person hold:ng an
equivalent position, each current association member, partner,
and joint-venturer who owns a 10 percent or greater 1interest
:n the mortnage brokerage business; and any ultimate equitable
owner of a 10 percent or greater 1nterest 1n the mortgage
brokerage business.

3. For a sole proprietorship operating under a
fictitious name, disclosure of the name and personal res:dence
address of the sole proprietor.

(c) The name and personal residence address of the
principal mortgage broker at the applicant's principal place
of business and, 1f the applicant has one or more branch
offices, the name and personal residence address of the
designated associate mortgage broker at each branch office.

(d) The name and personal residence address of each
mortgage broker to be employed and the office address at which
each mortgage broker will be assigned.

(e} A listing of the civil lawsuits, criminal actions,
and administrative proceedings, which allege fraud, dishonest
dealing, or other acts of moral turpitude, on the part of the
applicant or any person disclosed in paragraph (b), 1ncluding
the status or result of such lawsuit, action, or proceeding.

(f} Any other information reasonably necessary to
determine eligibility for registration pursuant to this

chapter.

10
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Section 7. Section 494,0391, Florida Statutes, 1is
created to read:

494,0391 Renewal of mortgage brokerage business
registration; permit renewal.--

(1) The department shall renew a mortgage brokerage
registration upon receipt of a completed renewal application
and the renewal fee not to exceed $150. Each reg:strant shall
pay at the time of renewal a fee not to exceed $150 for the
renewal of each branch office permit.

(2) The department shall adopt rules establishing a
procedure for the biennial renewal of mortgage brokerage
business registrations and branch office permits, The
department may prescribe the form of the renewal application
and may require an update of all i1nformation provided in the
registrant’s i1nitial application.

(3) A registration which 12 not renewed by the end of
the biennium prescribed by the department shall automatically
become 1nactive for up to 2 years. An 1nactive registration
may be reactivated by filing a completed reactivation
applicaticn with the department, payment of the renewal fee,
and payment of a reactivation fee equal to the renewal fee.

{(4) A registration which 1s not renewed within 2 years
after becoming 1nactive shall expire.

Section 8 Section 494.0392, Florida Statutes, 1s
created to read:

494.0392 Branch offices.--

(1) A permit 1s required for each branch office
maintained by a registrant.

(2) The department shall 1ssue a permit upon receipt
of a completed application in a form as prescribed by the
department and an initial permit fee not to exceed $150. The

11
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branch office application shall include the name and license
number of the designated associate broker, the address of the
branch office, and the name and address of the registrant.
Branch office permits shall be renewed i1n conjunction with
registration renewal. The permit shall be issued in the name
of the registrant which maintains the branch office.

Section 9. Section 494.0393, Florida Statutes, 1is
created to read:

494,0393 Requirements of licensees and registrants.--

(1) The licenses of all mortgage brokers shall be
prominently displayed :in the office where the licensee
conducts a mortgage brokerage business,

(2) Every registered mortgage brokerage business and
self-employed licensee shall transact business from a
principal place of business in the state. The registration
shall specify the address of such principal place of business
and shall be conspicuously displayed therein. Each principal
place of business shall be operated under the full charge,
control, and supervis:ion of a principal mortgage broker, and
each branch office shall be operated under the full charge,
control, and supervision of a designated associate mortgage
broker, employed at such branch office on a reqular and full-
time basis. No mortgage broker may serve as the designated
associate mortgage broker for more than one branch office.
The department shall be notified within 15 business days of
any change of address of the principal place of business,
change of address of any branch office, or change of the
principal mortgage broker or designated associate broker. The
department shall endorse the change on the registration or

permit without charge.

12
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{3) A mortgage broker license or mortgage brokerage
registration or branch office permit shall not be
transferable.

{4) The department may require that each registrant
report any change in the form of business organizat:on or any
change of a person named pursuant to s. 494,039(3)(b} to the
department 1n writing not later than 30 business days after
said change 1s effective.

{5} Each licensee shall report any conviction of any
crime or any finding of administrative violation, in any
jurisdiction, which involves fraud, dishonest dealing, or
other act of moral turpitude, to the department i1n writing not
later than 30 business days after said conviction or
administrative action. Bach reqistrant shall report in
writing any conviction of any crime or administrative
violation which involves fraud, dishonest dealing, or any
other act of moral turpitude, 1n any jurisdiction, by the
registrant or any natural person named pursuant to s.
494.039(3)}(b) not later than 30 bus:iness days after said
conviction or final admimistrative action.

{6) Each registrant and self-employed licensee shall
report any action in bankruptcy, voluntary or involuntary, to
the department not later than 7 business days after said
action 1s instituted.

Section 10. Section 494.041, Florida Statutes, 1s
amended to read:

434.041 Brokers-and-soi:crtors-offering Mortgages

offered by land developers licensed pursuant to the Florida

Uniform Land Sales Practices Law; requirements;
prohibitions.-~No mortgage loan which has a face amount of
$35,000 or less and 1s secured by vacant land registered under

13
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the Florida Uniform Land Sales Practices Law, chapter 498,
shall be sold to a mortgagee, except a financial institution,
by any person e-mertgage-breker-er-seirester unless all of the
followving requirements are met:

(1) Each mortgage securing a note or other obligation
sold or offered for sale shall be eligible for a recordation
as a first mortgage.

(2) Each mortgage negotiated pursuant to this section
must i1nclude a mortgagee's title insurance policy or an
opinion of title, from an attorney who 1s licensed to practice
lav 1n this state, on each parcel of land which 1s described
in the mortgage., The policy or opinion shall reflect that
there are no other mortgages on the property. A notice
stating the priority of the mortgage shall be placed on the
face of each mortgage in an amount over $35,000 issued
pursuant to this section.

(3) Contracts to purchase a mortgage loan shall
contain, immediately above the purchaser's signature line, the
statement in 10-point boldfaced type: “This mortgage 1s
secured by vacant land subject to development at a future
time.” This statement shall also be typed or printed in 10-
point type on the face of the note and mortgage sold.

{4) The most recent assessment for tax purposes made
by the county property appraiser of each parcel of land
described in the mortgage shall be furnished to each
mortgagee,

{S) The mortgage broker shall record or cause to be
recorded all mortgages or other similar documents prior to
delivery of the note and mortgage to the mortgagee.

{6) All funds received by the mortgage broker
pursuant to this section shall promptly be deposited in the

14
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broker's trust account where they shall remain until the note
and mortgage are fully executed and recorded.

(7) Willful failure to comply with any of the above
provisions shall subject the person i:cemsee to the penalties
of s, 494.05.

Section 11. Section 494.042, Florida Statutes, 1s
amended to read:

494.042 Mortgage Brokerage Guaranty Fund.--

(1)(a) Effective September 1, 1977, the Treasurer
shall establish a Mortgage Brokerage Guaranty Fund. A fee of
$50 per-ireense-year shall be added to the ireense fee for
both applicat:on for rew-i:cermses and renewal ef-iiecenses of a
mortgaqe brokerage business registration prtnerpai-mortgage
broker, and a fee of $10 per-ireense-year shall be added to
the itcense fee for both application for rew-ireenses and
renewal of mortgage brokerage licenses by-soi:recirtors-and
addrtronai-brokers. This fee shall be i1n addition to the
regular gpplication or renewal iicense fee and shall be
transferred to or deposited in the Mortgage Brokerage Guaranty
Fund.

{(b) From October 1, 1985, until the balance in the
fund first reaches the sum of $1.5 million, the fees provided
for in paragraph (a} shall apply only to an applicant :n:t:ai
rssuance-of-a-ircense-to-a-person who has not previously been
1ssued a license or reqistration under this chapter.

(c) 1f the fund at any time exceeds $1.5 million,
collection of special fees for this fund shall be discontinued
at-the-end-of-that-treense-year, and such special fees shall
not be reimposed unless the fund 1s reduced below $500,000 by

disbursement made 1n accordance with s. 494.044¢.

15
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(2) The Mortgage Brokerage Guaranty Fund shall be
disbursed as provided in s. 494.044, upon approval by the
division ef-Pinance-of-the-Bepartment-of-Banking-and-Frnance,
to any party to a mortgage financing transaction person who 1is
adjudged by a Florida court of competent jurisdiction to have

suffered monetary damages as a result of any violation of this

chapter of-the-foiiowing-mects committed by a licensee or
reqistrant. mortgage-broker-or-mortgage-soi:crtor-who-vas
1sreensed-under-this-chapter-at-the-time-the-eact-vas-commrtteds
¢a)--A-vioistron-of-any-prevision-of-this-chapter:
¢b}--Making-any-false-promrses-iirhely-to-snfiuence;
persuade;-or-induce-or-pursytng-a-course-of-mrsrepresentation
or-false-prom:ses-through-agents:
{e)--Mrsrepresentation;-circumvention;-or-cenceaiment
by-the-i:censee;-through-vhatever-subterfuge-or-device;-of-any
af-the-meteriai-partteuiars-or-the-nature-thereof;-regardstng-a
trensaction-to-vhich-he-rs-a-perty;-and-of-injury-te-another
party-theretos
{d}--Pariure-to-disburse-funds-in-sccordance-with
sgreements:
te}--Pariure-to-account-or-delrver-to-any-person-any
personai-property;-such-as-any-money;-fund;-deposit;-cheek;
draft;-mortgages;-or-other-document-or-thing-of-vaiuer-which
has-come-1nto-his-hands-and-vhrech-is-not-his-preperty-or-vhreh
he-1s-not-in-lav-or-equity-entrtied-to-retesn;-under-the
crrcumstances-and-at-the-time-wvhich-has-been-agreed-upon-or-1:s
required-by~iav-or;-tn-the-absence-of-a-firxed-trme;-upon
demand-of-the-person-ent:tied-to-such-accounting-and-deirvery-
t€)--FPariure-to-piace;-tmmedtatety-upen-recerpty-any
money;~fund;-deposrt;-check;-or-draft-entrusted-to-htm-by-a
person-dealing-with-him-6s-a-broker;-tn-escrov-wvith-an-eserov

16
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agent-iscated-and-dotng-busrness-in-thrs-state;-pursuant-to-a
written-agreement;-or-to-deposit-said-fundes-rn-a-trust-or
eserow-account-marntarned-by-him-vith-a-bank-or-savings-and
toen-assocratren-itecpted-and-dorng-busrness-tn-this-state;
wheretn-sard-funds-shaii-be-kept-untri-drsbursement-thereof-zs
properiy-authorrzed:

Section 12. Section 494.043, Florida Statutes, 1is
amended to read:

494.043 Conditions precedent for recovery;
intervention.--

(1) Any person who was a party to a3 mortgage financing

transaction shall be eligible to seek recovery from the
Mortgage Brokerage Guaranty Fund 1f:

{a) The 433}--Sueh person has recorded a received final
judgment 1ssued by tn a Florida court of competent
jurisdiction in-this-state in any action wherein the cause of
action was based on s. 494.042(2);

{b) The ¢{23}--Such person has caused to be 1ssued a
writ of execution upon such judgment and the officer executing
the same has made a return showing that no personal or real
property of the judgment debtor liable to be levied upon 1in
satisfaction of the judgment can be found or that the amount
realized on the sale of the judgment debtor's property
pursuant to such execution was insuffic:ent to satisfy the
Judgment ;

(c) The ¢33--Sueh person has made all reasonable
searches and inquiries to ascertain whether the judgment
debtor possesses real or personal property or other assets
subject to being sold or applied 1n sat:isfaction of the
judgment, and by his search he has discovered no property or
assets or he has discovered property and assets and has taken

17
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all necessary action and proceedings for the application
thereof to the judgment, but the amount thereby realized was
insufficient to satisfy the judgment;

Sd! The ¢43--Suech person has applied any amounts
recovered from the judgment debtor, or from any other source,
to the damages awvarded by the court;

Se[ The ¢5)--Sueh person, at the time the action was
instituted, gave notice and provided a copy of the complaint
thereof to the division ef-FPinance-of-the-department by
certified mail; however, the reguirement of a timely giving of
notice may be waived by the department upon a showing of good
cause; and

(£)46% The act for which recovery 1s sought occurred
on or after September 1, 1977. Recovery of the increased
benefits allowable pursuant to the amendments to s. 494.044
which are effective October 1, 1985, shall be based on a cause
of action which arose on or after that date.

(2) The requirements of paragraphs (1)(a), (b), (c),
(d8), and (e} subsectrens-{2}-and-4{3} are not applicable 1f the
licensee or registrant upon which the claim 1s sought has
filed for bankruptcy or has been adjudicated bankrupt;
however, in such event the claimant shall file a proof of

claim in the bankruptcy proceedings and shall notify the

department by certified mail of the claim by enclosing a copy

of the proof of claim and all supporting documents.

Section 13. Section 494.044, Florida Statutes, 1s
amended to read:

494,044 Payment from the fund.--

{1} Any person who meets all of the conditions
prescribed in s. 494.043 may apply to the department for
payment to be made to such person from the Mortgage Brokerage

18
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Guaranty Fund 1n the amount equal to the unsatisfied portion
of that sueh person's judgment or judgments or $20,000,
whichever 1s less, but only to the extent and amount reflected
in the judgment as being actual or compensatory damages. As

to claims against any one licensee oOr registrant mertgage

broker-or-mortgeage-sotscsrtor, payments shall be made to atl
persons meeting the requ:rements of s. 494.043 upon the
expiration of 2 years from the date the first complete and
valid notice 1is received by the department pursuant-to-sz
494043453, Persons who give notice after 2 years from the
date the first complete and valid notice 1s received and who
otherwise comply with the conditions precedent to recovery
have-not-recerved-payment-as-provided-abeve may recover from
any up-to-the remaining portion of eny-of the $100,000

aggregate, in an amount equal to the unsatisfied portion gof

that person's judgment or $20,000 whichever 18 less, but only
to _the extent and amount reflected in the judgment as being
actual or compensatory damaqes with claims being paid in the
order notice is received until the $100,000 agqregate has been

fully disbursed.
(2) Upon-receipt-by-the-eiatmant-of-the-payment-from

the-Mortgage-Brokerage-Guarsnty-Fund; The claimant shall
assign his eny-add:tional right, title, and interest i1n the
judgment, to the extent of his recovery from the fund such
payment, to the department and shall record, at his own
expense, the assignment of judgment in every county where the

judgment is recorded.
(3) Payments for claims shall be limited 1n the

aggregate to $100,000, regardless of the number of claimants
involved, against any one mortgage broker or registrant or
mortgage-seiiestor. If the total claims exceed the aggregate

19
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limit of $100,000, the department shall prorate the payment
based on the ratio that the person’s claim bears to the total
claims filed.

(4) 1If at any time the money 1in the Mortgage-Brokersge
Guaranty fund 1s insufficient to satisfy any valid claim or
portion thereof, the department shall satisfy such unpaid
claim or portion thereof as soon as a sufficient amount of
money has been deposited in or transferred to the fund. When
there 1s more than one unsatisfied claim outstanding, such
claims shall be paid 1n the order in which the claims were
filed with the department.

(5) All payments and disbursements made from the
Mortgage-Brokeraqe-Guarenty fund shall be made by the
Treasurer upon a voucher signed by the Comptroller, as head of
the department, or such agent as he may designate.

{(6) The payment of any amount from the Mertgage
Brokerage-cuaranty fund 1n settlement of a claim or 1in
satisfaction of a judgment against a licensee or a registrant
shall constitute prima facie grounds for the revocation of the
license or registration ef-such-i:censee.

Section 14. Section 494.052, Florida Statutes, 1s
created to read:

49¢.052 Administrative penalties and fines; license
violations.--When the department finds that the grounds set
forth in s. 494.055(1) apply to a person, it may enter an
order 1mposing one or more of the following penalties:

(1) Revocation of a license or registration.

(2) Suspension of a license or registration subject to
reinstatement upon all reasonable conditions as the department

may specify.
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(3) Placement of the licensee, registrant, or
applicant on probation for a period of time and subject to all
reasonable conditions as the department may specify,

(4) Issuance of a reprimand.

(5) Imposition of a fine not to exceed $5,000 for each
count or separate offense.

(6) Denial of a license or registration.

Section 15, Section 494.055, Flori.da Statutes, 1s
created to read:

494.055 Grounds for disciplinary action. —--

(1) The following acts shall constitute grounds for
which the disciplinary actions specified in s. 494.052 may be
taken:

(a) Being conv ictedor found guilty, regardless of
adjudication, of a crime in any jurisdiction which involves
fraud, dishonest dealing, or any other act of moral turpitude;

(b) Fraud, misrepresentation, deceit, negligence, or
1ncompetence in any mortgage financing transaction;

(c) A material misstatement of fact on an initial or
renewal application;

(d) An act which has caused, or will cause, a
disbursement to any person in any amount from the Mortgage
Brokerage Guaranty Fund, the Securities Guaranty Fund, or the
Florida Real Estate Recovery Fund, regardless of any repayment
or restitution to the disbursed fund by the licensee or
registrant or any person act:ing on behalf of the licensee or
registrant;

(e) Failure to place, immediately upon receipt, any
money, fund, deposit, check, or draft entrusted to him by a
person dealing with him as a broker, 1in escrov with an gscrow
agent located and doing business in this state, pursuant to a

2l
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written agreement, or to deposit such funds in a trust or
escrow account maintained by him with a bank or savings and
loan association located and doing business 1n this state,
wherein such funds shall be kept until disbursement thereof 1s
properly authorized.

(f) Pailure to account or deliver to any person any
~ersonal property, such as any money, fund, deposit, check,
draft, mortgage, or other document or thing of wvalue, which
has come 1nto his hands and which is not his property or which
he is not in law or equity entitled to retain, under the
circumstances and at the time which has been agreed upon or is
required by law or, in the absence of a fixed time, upon
demand of the person entitled to such accounting and delivery.

{(g) Failure to disburse funds 1in accordance with
agreements.

(h) Any breach of trust funds or escrow funds, or any
misuse, misapplication, or misappropriation of personal
property such as money, fund, deposit, check, draft, mortgage,
or other document or thing of value entrusted to his care to
vhich he had no current property right at the time of
entrustment regardless of actual injury to any person;

(1) Having a license, registration, or the equivalent,
to practice any profession or occupation revoked, suspended,
or otherwise acted against, including the denial of licensure
by @ licensing authority of this state or another state,
territory, or country for fraud, dishonest dealing, or any
other act of moral turpitude.

(j) Pailure to 1ssue a satisfaction of mortgage when
the mortgage has been executed and proceeds wvere not disbursed
to the benefit of the mortgagor and when the mortgagor has
fully paid the mortgage broker's costs and comuission.

22
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(k) Failure to comply with any department order or
rule made or issued under the provisions of this chapter;

(1) Acting as mortgage broker or mortgage brokerage
business without a current, active license or registrat:on;

(m) Failure to timely pay any fee, charge, or fine
under this chapter;

(n) Failure to mainta:n, preserve, and keep available
for examination, all books, accounts, or other documents
required by this chapter or the rules of the division;

(o} Refusal to permit an investigation or examination
of books and records, or refusal to comply with a department
subpoena or subpoena duces tecum;

(p) Consistently underestimating the maximum closing
costs; or

(q) Failure to comply with or violation of any other
provision of this chapter.

(2) A registrant shall be subject to the disciplinary
actions specified 1n s. 494,052 for violations of subsection
(1) by any officer, director, shareholder, joint venturer,
partner, ultimate equitable owner, or employee mortgage broker
of the registrant.

(3) A principal mortgage broker shall be subject to
the disciplinary actions spec:ified 1n s. 494.052 for
violaticns of subsection (1)} by employees 1n the course of
employment with the mortgage brokerage business. The
principal mortgage broker shall only be subject to suspension
or revocation for employee actions 1f there 1s a pattern of
repeated violations by employeses or the principal mortgage
broker has knowledge of the violations. A principal mortgage
broker shall be subject to the discipl:inary act:ions specified
in s. 494.052 for violations of subsection (1) by officers,

23
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directors, shareholders, partners, joint venturers, owners, oOr
ultimate equitable owners, when the principal mortgage broker
has knowledge of the violation and fails to inform the
department,

Section 16, Section 494.06, Florida Statutes, :s
amended to read:

494.06 Investigations-and-cempiatnts; Books, accounts,
and records;-ete.--

(1) Every principal mortqage broker shall maintain, at
the principal place of business designated on im the license
or registration certificate, all sueh books, accounts,
records, and documents as the department deems necessary of
the-Bustness-conducted-under-the-ircense-rssued-for-such-piace
of-business-as-wrii-enabie-the-department to determine
compliance whether-the-bus:ness-of-the-ircensee-coentempiated
by-thes-act-is-berng-operated-in-sccordance with this chapter
the-provesions-of-this-ect.

(2) A registrant lseensee operating a branch office
tvo-or-mere-iicensed-piaces-of-business in this state, may
maintain the general control records of all its sueh offices
at any one of the offices, or at any other reasonable location
an_this state, which location shall not be considered a branch
of the registrant ireensed-off:ce-marntained-by-the-iicensee,
upon the filing of a written npotice request with the
department destgnating-therein-the-offrce-at-whrch-such
controi-reeords-are-masrntazned,

{3) All books, accounts, records, and documents of
registrants and licensees, including the a closing statement
signed by every the borrower shall be preserved and kept
available for examination by the department for not less than
at-ieast 5 years from date of original entry.
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(4) The department 1s authorized ta prescribe the
minimum information to be shown in the books, accounts,
records, and documents of licensees so that such records will
enable the department to determine compliance with the
provisions of this act,

(s) The department may, at i1ntermittent periods, make
such rnvestigations-and examinat:ions of any licensee or other
person as-:t-deems-necessary-to-determine-compirance-with-this
act---For-such-purposes;-:1t-may-examine-the-books;-aceounts;
records-and-other-documents-or-matters-of-any-ireensee-or
other-persens--it-shaii-have-the-pover-to-compei-the
produetion-of-ati-relevant-books;-records-and-other-documents
and-mater:ais-reiative-to-an-examrnat+on-or-investigations
Sueh-investigations-and-examrnations-shaii-noe-be-made-more
often-than-once-durrng-a-year-uniess-the-department-has-reasen
to-beizeve-the-ircensee-rs-not-compiying-with-the-provisions
of-this-aet. Examinations conducted under the provisions of
this act shall be confidential with the department except as
required 1n the administration, enforcement and prosecution of
violations under this act.

£63---Any-perty-having-reason-to-beireve-that-thrs-aect
has-been-vioiated;-or-that-a-ticense-ts-subject-to-suspenszion
or-revocation;-may-firie-vith-the-department-a-vrartten
comptarnt-setting-forth-the-deteris-of-such-alieged-vzotation
or-grounds-for-suspension-or-revecations

Section 17. Section 494,065, Florida Statutes, 1is
created to read:

494.065 Investigations; complaints.--

{1) The department may conduct an investigation of any

person whenever there 1s an appearance, either upon complaint

25
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or otherwise, that any violation of this chapter has been
committed or 1s about to be committed,

(2) Any person having reason to believe that this
chapter has been violated may file with the department a
written complaint setting forth ultimate facts which show a
violation of this chapter.

(3) All records and information obtained pursuant to
an investigation by the department are exempt from s. 119.07
until the i1nvestigation :is complete. At all times, a
complaint and any 1nformation obtained pursuant to an
1nvestigation are exempt from s. 119.07 to the extent
disclosure would:

(a) Interfere with enforcement proceedings;

{b) Deprive a person of the right to a fair trial or
an impartial adjudication;

(c) Tend to iumpair the safety or soundness of any
financial inst:tution;

(d) Constitute an unwarranted invasion of personal
privacy;

(e) Disclose the identity of a confidential source or,
in the case of a record compiled by a criminal law enforcement
authority in the course of a criminal investigation, disclose
confidential information furnished only by the confidential
source;

(f) Disclose 1investigative techniques or procedures;
or

{(g) Endanger the life or physical safety of law

enforcement or department personnel.

26




w ® N9 0O e W N

(S I~ O
N O

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

CODING: words stricken are deletions; words underlined are additions.

310-1649-86 CS for SB 609

Nothing 1n this section shall be construed to proh:bit the
department from providing investigatory information to any law
enforcement agency or any other regulatory agency.

(4) A privilege against civil liability 1s hereby
granted to any complainant or any witness with regard to
information furnished with respect to any investigation or
proceeding pursuant to this act, unless the complainant or
witness acted 1n bad faith or with malice in providing such
information.

Section 18. Section 494.07, Florida Statutes, 1s
amended to read:

Substantial rewording of section, See
. 497.07, F.S., for present text.

494.07 Powers of department.--

(1) The department shall have the power to issue and
to serve subpoenas and subpoenas duces tecum to compel the
attendance of witnesses and the production of all books,
accounts, records, and other documents and materials relevant
to an examination or i1nvestigation. The department, or 1ts
duly authorized representative, shall have power to administer
oaths and affirmations to any person.

(2) The department may, in its discretion, seek
subpoenas or subpoenas duces tecum from any county court judge
or clerk of the circuit or county court commanding the
appearance of witnesses and the production of books, accounts,
records, and other documents or materials at a time and a
place to be named 1i1n the subpoenas, and any authorized
representative of the department may serve any subpoena.

(3)(a) 1In the event of substantial noncompliance with
a subpoena or subpoena duces tecum 1ssued or caused to be
1ssued by the department, the department may petition the
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circuit court of the county in which the person subpoenaed
resides or has its principal place of business for an order
requiring the subpoenaed person to appear and testify and to
produce such books, accounts, records, and other documents as
are specified in the subpoena duces tecum. The court may
grant injunctive relief restraining the person from
advertising, promoting, soliciting, entering into, offering to
enter into, continuing, or completing any mortgage financing
transaction or mortgage servicing transaction., The court may
grant such other relief, including, but not limited to, the
restraint, by injunction or appointment of a receiver, of any
transfer, pledge, assignment, or other dispositicn of the
person's assets or any concealment, alteration, destruction or
other disposition of books, accounts, records, or other
documents and materials as the court deems appropriate, until
the person has fully complied with the subpoena or subpoena
duces tecum and the department has completed its investigation
or examination. In addition, the court may order the refund
of any fees collected in a mortgage financing transaction
whenever books and documents substantiating the transaction
are not produced or cannot be produced. The department is
entitled to the summary procedure provided in s, 51,011, and
the court shall advance such cause on 1ts calendar. Attorney
fees and any other costs incurred by the department to obtain
an order granting, in vhole or in part, a petition for
enforcement of a subpoena or subpoena duces tecum shall be
taxed against the subpoenaed person and failure to comply with
such order shall be a contempt of court.

(b) When it appears to the department that the
compliance with a subpoena or subpoena duces tecum issued or
caused to be issued by the department pursuant to this section

28
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1S essenti1al and otherwise unavailable to an i1nvestigation or
examination, the department, in addition to the other remedies
provided for herein, may apply to the circuit court of the
county 1n which the subpoenaed person resides or has 1its
principal place of business for a writ of ne exeat. The court
shall thereupon direct the 1ssuance of the writ aga:inst the
subpoenaed person requiring sufficient bond conditioned on
compliance with the subpoena or subpoena duces tecum. The
court shall cause to be endorsed on the writ a suitable amount
of bond or payment of which the person named in the writ shall
be freed, having a due regard to the nature of the case.

(¢} Alternatively, the department may seek a writ of
attachment from the circuit court having jurisdiction over the
person who has refused to obey a subpoena, who has refused to
give testimony or who has refused to produce the matters
described in the subpoena duces tecum.

Section 19. Sect:ion 494,071, Florida Statutes, 1is
amended to read:

§54.071 Injunction to restrain violations.--

£1}--The-department-may-investrqate-when-st-shati
sppear-te-tt;-etther-vpon-compiaint-or-otherwrse;~that-sn-the
saie;-promotion;-negotiation;-advertrsement;-or-hypothecation
of-mortgege-transactrons-wrthen-thes-state;-rneivdrng-any
transectron-consummated-by-parties-under-the-provrsrons-of-s:
494-83;~-any-persons

{a}--Shaiti-have-emptoyed;-empioys;-or-xs—about-te
empioy-any-deviece;-scheme;-or-artrfrece-to-defraud-or-for
obtaintng-money-or-property-involving-a-mortgage-on-real
property-by-means-of-any-£faise-pretense;-representation;-or

prom:ses-or
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{b}--Shaii-have-made;-makes,-or-attempes-te-make-sn
this-stete-frctrtrous-or-pretended-ican-commrtments-or
frauduientiy-acecepts-a-deposit-for-a-mortgege-toan-commitment s
or

¢c)--Shati-have-engaged-in;-engages-tn;-or-:s-about-to
engage-:n-any-practice-or-transaction-or-course-of-bustness
relating-to-the-purchase-or-negotistzon-of-a-mortgage-ioan:

}y--Whreh-t+s-tn-vioiatron-of-the-aws;-or

27--Whteh-ra-frandutents-or

3;--Which-has-operated-er-vhich-wouid-eperate-as-a
fraud-on-the-mortgagor-or-mortgagee:

{d}--is-actarng-as-broker-or-soireztor-within-thrs-seate
without-berng-duly-registered-as-such-broker-or-seirertor-as
provided-in-this-chapter:

t2)-~Whenever-any-such-person-has-engaged-or-:s-engnged
or-ts-about-to-engage-:n-any-of-the-practrees-or-transactions
which-wouid-be-frauduient-end-tneconsastent-with-the-rntent-of
this-chapter;-or-acts-rn-vioiation-of-this-chapter;-or-+is
acting-as-a-broker-or-soircrtor-wvathout-berng-duly-regratered
as-provided-in-~this-chapter;

{1) The department may;-in-add:tren-te-any-other
remedies;-by-its-oewn-counsei bring action through its own
counsel 1n the rame and on behalf of the state against any
sueh persocn who has violated or 1s about to violate any
provision of this chapter or any department rule or order
issued under and-any-other-person-concerned-:rn-or-in-any-way
participating-in-or-aBeut-to-participate-in-such-frauduient
preactrces-or-acting-rn-viotation-of this chapter, to enjoin
the sueh person from continuing in such-frauduient-praetices
or engaging in there:rn-or-deing any act in furtherance of the
violation thereef-or-in-vrotatton-of-this-chapter.
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(2)¢3) In any injunctive such-eourt proceedings, the
court department may, appiy-for-and on due showing by the
department, 1ssue be-ent:itied-to-have-rssued-the-courtls

subpoena or_ subpoenas duces tecum requiring forthwith

attendance of any witness and forthwith the production of any

deeuments; books, accounts, and records or other documents and
materials that may appear necessary to the expeditious

resolution of the for-the-heartng-of-such-petrtion;-and-the

appearance-of-any-defendant-and-hrs-empioyees;-soiresrtors;-or
agents-to-testify-ard-grve-evidence-concerning-the—acts-or
eonduet-or-thinga-compiarned-of-+n-such application for
tnjunction. ¥n-svch-action-the-equrty-courts-shaii-have
surisdrctron-of-the-subsect-matter;-and-a-sudgment -may-be
entered-awardrng-such-tRjunctron-as-may-ke-propers

{3)¢43% In addition to all other means provided by law
for the enforcement of any temporary restraining order,
temporary injunction, or permanent 1njunction issued 1n any
such court proceed:ings, the court shall have the power and
jurisdiction, upon application of the department, to impound
and to appoint a receiver or administrator for the property,
assets, and business of the defendant, including, but not
limited to, the books, records, documents, and papers
appertaining thereto. Such receiver or administrator, when
appointed and qualified, shall have all powers and duties as
to custody, collection, administration, winding up, and
liquidation of the property and business as shall from time to
time be conferred upon him by the court. In any such action
the court may issue an order staying all pending suits and
enjoining any further suits affecting the receiver's or
administrator's custody or possession of the property, assets,
and business, or, in 1ts discretion, may with the consent of
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the chief judge of the circuit require that all such suits be
assigned to the circu:it court judge who appoints the receiver
or administrator.

Section 20. Section 494,072, Flor:ida Statutes, 1is
amended to read:

494.072 Cease and desist orders; refund orderss
admensstratrve-£fines. -

¢3)--The-department-may-1ssue-and-serve-upon-any
mortgage-broker-a-compiarnt-stating-charges-vhenever-the
department-has-reason-to-believe-that-the-mortgage-broker-:s
violating-or-has-viotated-any-provision-of-thrs-aeces

{1)42} The department shall have the power 1»
authortred to 1ssue and serve upon any person a cease and

desist order whenever there 1s reason to _believe the person

egaxnst-any-mortgage-broker-who 1s violating, er has violated
or 1is _about to violate any provision the-previs:ons of this
chapter, any departmental rule or order issued under this

chapter, or any written agreement between the person and the

department eect. All procedural matters relating to 1ssuance
and enforcement of the cease and desist order shall be 1n
accordance with the Administrative Procedure Act.

(2)43) The department shall have the power to may

order the refund of any fee or commission, directly or

indirectly emounts assessed and charged on a mortgage
financing ieer transaction that whiech exceeds the maximum fees

or and commissions provided in this chapter. by-s+-494:68¢3}~

Such-order-shaii-be-rssued-rn~acecordance-with-the-procedurai
requirements-of-the-Admrnrstratrve-Procedure-Acts—-if-the
broker-fatis-or-refuses-to-compliy-virth-such-order-wvsthrn-15
days-after-notice-of-the-entry-thereof;-such-fasriure-or
refusai-shati-constrtute-a-viotatron-of-this-chepter---The
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aforesasd-remedres-are-in-additron-to-any-other-iegai-remed:res
provided-by-iaw-tn-such-cases:
t4)--The-department-may-impose-an-adminsstratrve-£ftne
not-to-exceed-$1;066-agatnst-any-person-found-te-have-vioiated
any-cease-and-des:st-order-of-the-department:--Aii-fines
cottected-under-this-sectron-sheti-be-patd-te-the-reguiatory
trust-fund-under-the-Birv:rsron-of-Finance-of-the-departments

Section 21 Subsections (1), (2}, (4), and (5) of
section 494.08, Florida Statutes, are amended and subsection
(10) 1s added to said section to read:

494.08 Requirements and prohibitions.--

(1) No person shall advertise, print, dasplay,
publish, distribute, telecast or broadcast, or cause or permit
to be advertised, printed, displayed, puablished, distributed,
televised or broadcast, 1n any manner, any statement or
representation with regard to the rates, terms or conditions
pertaining to the making, negotiating, or sale of loans, which
1s false, misleading, or deceptive. No person who 1s not
licensed or registered under this act nor exempt under s.
494,03 shall use the word mortgage or similar words 1n any
advertising, signs, letterheads, cards, or like matter which
tend to represent that he arranges real estate mortgage loans.
No person not already registered or licensed under this act
shall be granted a license or registration i1n a name
containing such words as 1insured, bonded, guaranteed, secured
and the like, No person shall advertise or offer to sell
insured or guaranteed mortgages unless the principal and
1nterest of such mortgages 1s insured by an insurance company
authorized by the Department of Insurance to write such

insurance under the provisions of chapter 635, or unless such
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mortgages are wholly or part:ally insured or guaranteed by an
agency of the Federal Government.

(2) No person in connection with or incidental to the
making of any mortgage loan shall induce, require or permit
the mortgage deed or note to be signed by a principal to the
transaction 1f the sueh i1nstruments to be signed contain any
olank spaces to be filled in after the signature :t-has-been
s:gned, except blank spaces relating to recording or other
incidental i1nformation not then available,.

(4){(a) No unlicensed or unreqistered person shall
charge or receive any commission, bonus or fee 1in connection
with arranging for, negotiating, selling, or purchasing a
mortgage loan to any person operating in Florida not licensed
or registered under the provisions of this act.

{b} No iieensed person breker-or-seirertor shall pay
any commission, bonus or fee 1n connection with arranging for,
negotiat:ing, selling, or purchasing a mortgage loan to any
person operating in Plorida not licensed or reqgistered under
the provisions of this act.

(5) No person shall enter into a contract for mortgage
brokerage services asccept-a-deposit-or-sppircation-for-a
mertgage-ioen without delivering to the borrower a statement
1n writing setting forth the total maximum costs to be
charged, i1ncurred, or disbursed 1n connection with processing
and closing the mortgage loan. The contract for mortgage
brokerage services shall indicate the financing terms,
interest rate, and loan origination fees which are acceptable
to the borrower. The maximum estimated costs may be expressed
as a range of possible costs. If the total actual costs,

excluding the mortqaqe brokerage fee, loan origination fee and

prepaid items, including taxes, hazard insurance, prepaid
34
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interest, and mortgage insurance, exceed the estimate by more

than 10 percent or $100, whichever 1s greater, the broker must

obtain a written agreement from the borrower acknowledging

that, although the borrower 1s under no obligat:ion to conclude

the transaction, the borrower has elected to do so

notwithstanding the increase over estimated costs. This

subsection applies only to brokerage agreements on loans to be

secured by residential properties containing four or fewer

units.

{10} Each deposit agreement entered into by a licensee

or reqistrant shall include a summar f
conditions of recovery from the Mortgage Brokerage Guaranty

Fund., The department may prescribe by rule the form of each

summary.
Section 22. Section 494.081, Florida Statutes, 1s

amended to read:

494.081 Faees and charges not deemed interest or
finance charge.-~

(1) All fees and charges authorized by this act and
recelved by a person mertgage-broker-or-mortgage-seiieitor
licensed or registered under this act shall not be deemed as
interest or finance charges, but a licensee or registrant
itrecensed-broker lending his :ts own funds shall be subject to
the provis:ons of chapter 687. A licensee or registrant
ireensed-mortgage-breker who lends the funds of an affiliate
lender shall not be deemed to be in violation of chapter 687
unless the department determines that the purpose of such
action 1s designed to avoid the provisions of chapter 687.
The department shall adopt rules for this section.

(2) When a licensee or reqistrant mertgage-breker

lends his own funds and charges the fees or commissions
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authorized by this act, those fees or commissions shall not be
considered 1nterest for the purposes of chapter 687 1f:

{(a) Such licensee or registrant mortgage-broker

assigns the loan to another lender within 90 days from the
date the loan was made; or

(b) The loan 1s for a principal amount 1n excess of
$250,000 and such licensee or registrant mertgage-broker
assigns an i1nterest or participation exceeding 50 percent of
the loan to another lender within 90 days after the date the
loan was made.

{3) Upon request, a licensee or registrant shall
furnish the department, to determine compliance with this
subsection, a written statement identifying the owners of, or
participants 1n, any such loan and the interest of each.

Section 23. Section 494,091, Florida Statutes, 1s
amended to read:

454.091 Liability 1in case of unlawful transaction.--In
the event a mortgage transaction 1s made 1n violation of any
of the provisions of this chapter, the person making the
transaction and every licensee, director, officer, or agent of
a _registrant who has personally participated in making the
transaction shall be jointly and severally liable to every
party to the transaction the-itender 1n an action for damages

incurred by the party or parties iender.

Section 24. Section 494,093, Florida Statutes, 1s
amended to read:

494.093 Prohibited practices.--It 1s unlawful, and a
violation of the provisions of this chapter, for any person:

{l1) To act as a mortgage broker in this gtate without

a mortgaqge broker license i1ssued by the department.
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(2) To employ a mortgage broker or otherwise act as a

mortgage brokerage business without a mortgage brokerage
regaistration i1ssued by the department.

{3)¢¥¥ 1In any practice or transaction or course of
business relating to the sale, purchase, negotiation,
promotion, advertisement, or hypothecation of mortgage
transactions, 1including any transact:ion consummated by parties
under the provisions of s. 494,03, directly or indirectly:

{a) To knowingly or willingly employ any device,
scheme, or artifice to defraud.

{(b) To engage 1in any transaction, practice, Or course
of business which operates as a fraud upon any person 1n
connection witr the purchase or sale of any mcortgage loan.

(c} To obtain property by fraud, willful

misrepresentation of a future act, or false promise,
(4)€2} In any matter within the jurisd:ction of the

department, to knowingly and willfully falsify, conceal, or
cover up, by any trick, scheme, or device, a material fact, or
make any false or fraudulent statement or representation, or
make or use any false writing cr document, knowing the same to
contain any false or fraudulent statement or entry.

Section 25. Section 494.10, Florida Statutes, 1is
amended to read:

434.10 Penalties.--

(1) whoever violates any of the provisions of s.

494.093, s. 494.08(1) or s. 494.055(1)(e), (f), (q), and (m)

this-chapter, except as provided 1n subsection (2), 1s guiity

of a felony of the third deqree misdemeanor-of-the-second

degree, punisrable as provided .n's 775,082, o¢ s. 775.083,
or s, 775.084, and each violation of-this-chepter shall
constitute a separate offense

37
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(2) Any person convicted of a violation of any
provaision of this chapter whereby the total value of money and
property unlawfully obtained exceeds $50,000 and there are
five or more victims shall be guilty of a felony of the first
degree punishable as provided :n s, 775.082, s. 775.083, or s.

775.084. Whoever-violates-sny-provision-of-s:-494:693;-fatis
to-compiy-with-the-requrrements-of-s:--494:65¢13{£};-or-offers
to-negotiste-a-mortgage-ioan-for-compensation-wirthout-be:ng
izcensed-as-required-by-this-chapter-rs-gusrity-of-a-fetony-of
the-th:rd-degree;-punrshabie-as-provided-in-s:-335:0827-33
775-883;-0r-97-3357084+

Section 26. Persons licensed on effective date of
act.--

(1} A natural person licensed as of September 1, 1986,
as 3 mortgage broker or mortgage solicitor pursuant to s.
494,04, Florida Statutes, 1985, shall be i1ssued, without
application, a mortgage broker‘s license as defined in this
act, and such license shall be eligible for renewal.

(2} A mortgage brokerage business licensed as of
September 1, 1986, as a mortgage broker pursuant to s. 494.04,
Florida Statutes, 1985, shall be 1ssued, without applicaticen,
a mortgage brokerage business registration as defined in this
act, and such regastration shall be eligible for renewval.

{3) A natural person entitled, as of September 1,
1986, to engage 1in the business of mortgage broker as a
designee of a licensed mortgage broker business pursuant to s.
494.04(6), Plorida Statutes, 1985, shall be 1ssued, without
application, a mortgage broker's license as defined in this
act, and such license shall be eligible for renewal.

Section 27. No judicial or administrative proceeding
pending on September 1, 1986 shall be abated as a result of
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any amendment, repeal, or addition to chapter 494, Florida
Statutes, by this act.

Section 28. Sect:ion 494,04, Florida Statutes, as
amended by chapter 85-271, Laws of Florida, and section
494.05, Florida Statutes, as amended by chapter 85-271, Laws
of Florida, are hereby repealed,.

Section 29. This act shall take effect September 1,

1986.

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR
Senate Bill 608

Authorizes the suspension of a broker's license for failure to
1ssue a satisfaction of the mortgage under specified
circumstances.

Specifies that the broker only has to provide an estimate of the
costs associated with the processing of a mortgage loan rather
than specify the maximum costs which may be incurred. Excludes
the mortgage brokerage fee, loan origination fee, and prepaid
items from the estimate.
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Liv1ngs%on Forté?@( COM .

1.

2. 2. AP
3. o 3 .
SUBJECT: BILL NO. AND SPONSOR:

Mortgage Brokerage Act SB 609 by

Senator Hair
I. SUMMARY:
A. Present Situation:

/57%

Currently ch. 494, F.S., provides for the licensing and
regulation of mortgage brokers and mortgage solicitors by the
Division of Finance of the Department of Banking and Finance
under the Mortgage Brokerage Act.

"Mortgage broker" 1s defined as any person who makes
negotiates, acquires, sells, or arranges for or offers to make,
negor.ate, acquire, sell, or arrange for a mortgage loan or
mor-gace loan comm:tment. "Mortgage solicitor" 1s defi~ed as
any incividual who is not licensed as a mortgage brohkher, who
performs the functions of a mortgage brokxer and who 1s employed
by a mortgage broker or 1s uncer the direction, control or
managerent of a mortgage broker.

Secticn 494.03, F.S., exempts var.ous entities from the
provisions of the chapter. These exemptions 1nclude
indiv:iduals who lend their own funds without i1ntent to resell
the mortgage and attorneys rendering service in the course of
their law practice as well as various entities i1ncluding banks,
savings and loan associations, credit unions, 1insurance
companies and certain registered securities dealers.

Effect of Proposed Changes:

The bi1ll amends various provisions of the Mortgage Brokerage
Act. The provisions of the bill are designed primarily to
address anti-fraud and the enforcement authority of the
Division of Finance. The major provisions and sections of the

bi1ll are highlighted as follows in a modified section by
section format,

The bill deletes the definition of mortgage solicitor and
additional provisions would, eliminate the solicitor
classification from chapter 494. The bill would define the
term "mortgage brokerage business" in a manner designed to
create a separation between an individual who is licensed and a
business that is licensed under the act.

The bi1ll amends the definition of a "licensee" to reflect the
change in the regulatory structure regarding the licensing of a
business. A registrant 1s a business which 1s registered
pursuant to this act.

It amends the definition of a "principal mortgage broker." A

licensee designated as the primary broker of a registrant would
be a principal mortgage broker.
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The term "ultimate equitable owner " 1s defined as a natural
person who has any type of ownership interest in a business
licensed under this act 1s considered to be such an owner and
may be liable for the conduct of the business.

The term "designated associated broker" 1s defined to mean the
licensed mortgage broker in charge of a branch office.

Section 3 of the bill creates s. 494,035, F.S., which specif:es
the duties of the department, New language directs the
department to be responsible for the administration and
enforcement of this chapter. Current law 1s added to this
section which gives the department authority to adopt rules
necessary to administer the act. Similarly, language placing
all fees, charges and fines collected within the State Treasury
1s transferred to this section.

Section 4 creates s. 494.037, F.S., which describes the
mortgage brokerage licensure requirements. This section
combines portions of existing law with new language to set
forth specific init:al licens:ing criteraa.

-In order to obtain a license, the applicant must be 18 years
of age, have submitted a completed application and a
nonrefundable application fee of $150, passed a written test,
and filed a complete set of fingerprints. However, & license
may be denied 1f the applicant has violated any of tne
provisions of s. 494.055(1) of the act. Further, 1f the
applicant has nending any criminal prosecutions or
administrative enforcement actions, the license may be denied.
The aepartment has the author:ity to require any information
reasonably necessary to make a determination of elig:ibility for
licensure pursuant to this cnapter.

-This section prohibits the department from granting to any
1ndividual more than one mortgage broker license at any one
time. Currently, an individual broker or sol:icitor may have a
different license for each employer. This limitat:on prevents
an i1ndividual from possessing more than one license, but does

not prohibit employment with more than one business. It
directs a licensee to be employed by a registrant or
registrants, unless self-employed. No later than 10 calendar

days after any termination of employment, both the registrant
and the employee must send written notice of such change.

Section 5 of the bill creates s. 494.038, F.S., to set farth
the requirements relating to the renewal of a mortgage broker
license. -The department must renew a mortgage broker license
upon recei1pt of the completed renewal application and the $150
renewal fee. Additionally, the department 1s authorized to
prescribe the form of the renewal application and require an
update of all information provided on the 1initial application.
The department 1s authorized to adopt rules establishing a
biennial renewal of mortgage broker licenses.

-1f a license is not renewed by the end of the biennium, it
shall automatically revert to 1nactive status. However, 1t may
be react:ivated upon the filing of a completed reactivation
application, payment of the renewal fee, and payment of a
reactivation fee. A license not renewed within 2 years of
becoming active would expire.

Section 6 provides for the registration of mortgage brokerage
businesses. The following criteria must be met 1n order for a
business to be registered under this act.
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—-A business must submit a completed application form, pay a
nonrefundable application fee of $15C, and designate a
gualified principal mortgage broker.

~The registration may be denied 1f the designated principal
mortgage broker; any officer, director, partner, joint
venturer, or any natural person owning a 10 percent or greater
interest 1n the mortgage brokerage business; or any natural
person who is the ultimate equitable owner of a 10 percent or
greater 1interest 1n the business has committed any violation
set forth i1n s. 494.055, F.S. If there 1s any pending criminal
prosecut:ion or administrative enforcement action which 1involve
fraud, dishonest dealing, or any other act of moral turpitude
the registration may be denied.

Section 7 sets forth the criteria for renewal of the mortgage
brokerage business registration.

-A completed application with a nonrefundable fee of $150 must
be submitted to the department. Further, each branch office
must pay a fee of $150 at the time of renewal. The department
may require an update of all information provided in the
registrant’'s initial application.

-This section gives the department the authority to establish a
procedure for a biennium renewal period for registrants. Where
the renewal does not occur by the npiennium prescribed by the
department, the reglstration automatically pecomes 1nactive
for up to 2 years. The same procecure for reactivating a
license would apply for registrants,

Section 8 prescribes the process regarding the 1ssuing of a
perm.t to a branch office. This :s pasically a change from
granting a "branch office license" to the granting of a "branch
office permit." The language :s or.mari1ly current law, s.

494 .04, F.S.

Section 9 creates s. 494.0393, F.S., and sets forth the
requlrements relating to licensees ard registrants. However,
the language within this section pas:icaily 1ncorporates current
law 1n s, 494.0%, F.S. This serr:on coes add a prov:ision which
requires each reqgis:irant and s=2.:-2rvloyed licensee to report
any action 1n bankruptcy, voiuntary or i1nvoluntary, to the
department not later than 7 cale~zar dayvs the said action 1s
instituted.

Section 11 of the btll conforms tne language relating to the
the Guaranty Fund to the proposed changes 1n the licensing
structure. In addition, tnis section adds language providing
that recovery from the fund shall only be allowable for
borrowers or lenders.

Only the party to a mortgage financing transaction who is
adjudged by a Florida court to have suffered monetary damages
as a result of any violation of this chapter by a licensee or
registrant may recover from the fund. The deleted language

within this section 1s transferred to another section 1n the
bi1ll.

Section 12 amends s. 494.043, F. S., to provide that recovery
from the Guaranty Fund must be preceded by a recorded final
judgement 1ssued by a Florida court of competent jurisdiction,
Additionally, language 1s added which requires that the
department receive a copy of a complaint being filed at the
time the action 1s i1nstituted. If the licensee or registrant
against wnhich a claitm 1s sought has filed for bankruptcy or has
been adjudicated bankrupt, the claimant must file a proof cf
claim 1n the bankruptcy proceedings and shall notify the
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department by certified ma:l. The department 1s given the
authority to intervene, enter an appearance, or take any action
1t deems appropriate on behalf of and in the name of the
defendant. This authority 1s granted 1n order that the

department may protect the fund to the greatest extent
possible.

Section 14 creates s. 494.052, F.S., to extend the penalties
applicable for noncompliance. When the departmemt finds any
person 1n violation of the grounds set forth in s, 494.055(1),
F.S., the department may revoke, suspend, or deny a license or
registration. Also, the department may place a licensee or
registrant on probation, 1ssue a reprimand, or impose a fine
for violations of the act.

Section 15 creates s. 494.055, F.S., which specifies the
activity which may result i1n discipliinary action being taken.
The activities specified are either transferred from s.
494.042, F.S., or newly created. EZxamples of sucn grounds
include: fraud, misrpresentation, dece:t, negligence, or
1ncompetence 1n any mortcasge financi:ng transaction; a material
misstatement of fact on ar initial or renewal applicat:on; any
breach of trust funds or excrow furds, or any misuse of
personal property; fai1lure to timely pay any fee, charje or
fine under th:is chapter; refusal to permit an 1nvestigation or
exarmination of books and records; anc, failure to comp.y with
or violation of any other provision of this chapter.

Section 17 creates s. 494.0b65, F.S., and precribes the
authority of the department relating to i1nvestigations and
complaints. Portions of this section are der:ved from current
law. Tne department has the authority to eaempt from the
disclosure requirements n s. 119.01, F.S., all records and
information obtained pursuant to an i1nvestigation under
specified circumstances. A privilege against civil liabilaty
1s granted to any complainant or any w~itness with regard to
information furnished with respect to an 1nvest.gation.

Section 18 amends the sec:t:on ent.tled "powers of tne
department™ to conform 1t to s. 517,201, F.S., Sec.rit.es
Transactions. The changes are a substantial rewordi~g of this
section and grant the dewartment broad powers reiatini
subpeonas.

Section 21 amends the prnovisicns on "requirements and
prohibitions,” s. 494.08, F.S., to provide conform.ng .anquage
regarding the proposed licensing structure.

~The bi1ill would require that a deposit agreement entered 1into
by a licensee or registrant contain language summarizing the

limits and conditions of recovery from the Mortgage Guaranty
Fund.

Section 25 of the bill contains language which limits the scope
of criminal violations from any violation to specified
violation., Additionally, :t raises the penalty from a
misdemeanor to a third degree felony. Where the offense 1is
more serious, the penalty has been raised to first degree
felony. If the value of money an property unlawfully obtained
exceeds $50,000 and there are five or more victims involved,
the convicted person shall be guilty oi a first degree felony.

-The bill specifies that licensees as of the effective date
would be grandfathered.

Section 27 repeals s. 494.04, F.S., as amended by Chapters 84-
216 and 85-271, Laws of Florida. It also repeals s. 494.05,
F.S., as amended by Chapter 85-271, Laws of Flor:da. These
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sections are repealed due to the revision of the licensing
process and the denial and suspension procedure. The contents
of both sections are restructured and placed within other
sections of the bill. which 1s amended or added to by this act
1s repealed on October 1, 1991. A review by the Legislature
pursuant to s. 11.61, F.S., 1s provided for 1in this section.

Section 29 provides that this act shall take effect September

1, 1986, designed to comply with the time schedule for current
license renewals.

ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

The economic impact of tnis bill on the public, which 1s
basically mortgage brokers and mortgage businesses licensed
under the act, 1s the revis:on of the licensing procedure. The
impact 1s not expected to be significant.

B. Government:

According to the Department of Banking and Finance, the
implementation of this bill should not necessitate the creation
of any additional pos:it.ons. However, the proposed legis:at:on
1s desi1gned to simplify the current licensing procedure, and
thereoy produce an admin.strat.ve benefit to the depar:ment.

COMMENTS .
AMENDMENTS::

None



REVISED:

BILL NO. CS,SB 508
DATE: Apral 16, 1986 Page _1

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

ANALYSTGAC/ STAFF DIRECTOR REFERENCE ACTION

<

1. Livingstah Fort 1. COM Fav/CS

2. i 2. AP

S 85

SUBJECT: BILL NO. AND SPONSOR:
Mortgage Brokerage Act CS/SB 609 by Commerce and

Senator Hair

I. SUMMARY:
A. Present Situation:

Currently ch. 494, F.S., provides for the licensing and
regulation of mortgage brokers and mortgage solicitors by the
Division of Finance of the Department of Banking and Finance
under the Mortgage Brokerage Act.

"Mortgage broker" 1s defined as any person who makes
negotiates, acquires, sells, or arranges for or offers to make,
negotiate, acquire, sell, or arrange for a8 mortgage .oan or
mortgage loan commitment, "Mortgage solicitor" 1s cefined as
any i1ndiviauai: who s not licensed a3s a mortgage broxer, who
performs tne funct.ons of a mortgage broker ard «ho .s emplovyed
by a mortgage broker or 1s under -he direct.on, ZOniro. Or
maragement of a mortgage bronser.

8 /gVyg' Section 494.03, F.S., exempts various entit.es from the

/ provisions of the chapter. These exemptions 1nclude
individuals who lend their own funds without i1ntent to resell
the mortgage and attorneys rencering service 1n the course of
their law practice as well as various ent:ties including banks,
savings and loan associations, credit un:ons, 1nsurance
companies and certain registered sesur:ties dealers.

B. Effect of Proposed Changes.

The bi1ll amends variouds provisions of the Mortgage Brokerage
Act. The prowv:isions of the b.ll are designed pr.mar:ly to
address ant:-fraud and the enforcement author.ty of the
Divisaon of Finance. 7Tne major prov.s1ons a-c sections of the
bi1ll are highlighted as follows 1n a modifiec sec:i0n Dy
secti1on format.

The bi1ll deletes the definition of mortgage solicitor and
additional provisions would, eliminate the solicitor
classification from chapter 494. The bill would define the
term "mortgage brokerage business" 1n a manner designed to
create a separation between an i1ndividual who 1s licensed and a
business that is licensed under the act.

The bill amends the definition of a "licensee" to reflect the
change 1n the requlatory structure regard:ing the licensing of a

business. A registrant 1s a business which 1s registered
pursuant to this act.

It amends the definition of a “"principal mortgage broker.™ A

licensee designated as the primary broker of a registrant would
be a principal mortgage Dbroxer.
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The term "ultimate equitable owner " 1s defined as a natural
person who has any type of ownership i1nterest 1n a business
licensed under this act 1s considered to be such an owner and
may be liable for the conduct of the business.

The term "designated associated broker" 1s defined to mean the
licensed mortgage broker 1in charge of a branch office.

Section 3 of the bill creates s. 494.035, F.S., which specifies
the duties of the department. New language directs the
department to be responsible for the admin:istration and
enforcement of th:s chapter. Current law :s added to thais
section which gives the department authority to adopt ruies
necessary to administer the act. Similar.y, language placing
all fees, charges and fines collected within the State Treasury
1s transferred to this section.

Section 4 creates s. 494.037, F.S., which describes the
mortgage brokerage licensure requirements. This section
combines portions of existing law with new language to set%
forth specific 1nitial licensing criteria.

-In order to obtain a license, the applicant must be 18 vears
of age, have submitted a completed application and a
nonrefundable application fee of $150, passed a written test,
and filed a complete set of fingerprints. However, a license
may be denied 1f the applicant nas violated any of the
provisions of s. 194.055{(1) of tre act. Furtner, 1f the
applicant has pending any cr.m:na. prosecJt.ons or
administrative enforcement act.ons, the licerse may be denied.
The department has the author:ty to require any i1nformation
reasonably necessary to make a determinat.on of eligibiiity for
licensure pursuant to this chapter,

-This section prohibits the department from granting to any
1individual more than one mortgage broker ii1cense at any one
time. Currently, an 1ndividual broker or solicitor may have a
different license for each employer. This limitation prevents
an :1ndividual from possessing more than one license, put does

not prohibit employment w:ith more than one obusiness. It
directs a licensee to be employed by a registrant or
reg:istrants, unless self-employed No later =znan 10 caierzar

days after any terminat:ion of employment, both the regisrr3ct
and the employee must send written notice of such change
Section 5 of the D.il creates s 1G4.038, F S , to set for=n
the reguirements relat:ing to the renewal of a Tortgage broxer
license -Tre Jdepartment must renew a nortgaje broker l.cense
upon receipt of tne completed renewal appl:cat:cn and the 3150
renewal fee. Additionally, the department :s authorized to
prescribe the form of the renewal applicat:on and require an
update of all information provided on the .niti1al application.
The department .s authorized to adopt rules establishing a
biennial renewal of mortgage broker licenses,

-If a license 1s not renewed by the end of the biennium, 1t
shall automatically revert to inactive status. However, 1t may
be reactivated upon the filing of a completed reactivation
application, payment of the renewal fee, and payment of a
reactivation fee. A license not renewed within 2 years of
becoming active would expire.

Section 6 provides for the registration of mortgage brokerage
businesses. The following criteria must be met 1n order for a
business to be registered under this act.
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-A business must submit a completed application form, pay a
nonrefundable application fee of $150, and designate a
qualified principal mortgage broker.

-The registration may bhe denied 1f the designated principal
mortgage broker; any officer, director, partner, joint
venturer, or any natural person owning a 10 percent or greater
interest 1n the mortgage brokerage business; or any natural
person who 1s the ultimate equitable owner of a 10 percent or
greater 1interest 1n the business has committed any violation
set forth i1n s. 494.055, F.S. 1If there 1s any pending criminal
prosecution or administrative enforcement action which 1nvolve
fraud, dishonest dealing, or any otner act of moral turpitude
the registration may be denied.

Section 7 sets forth the criteria for renewal of the mortgage
brokerage business registration.

-A completed application with a nonrefundable fee of $150 must
be submitted to the department. Further, each branch office
must pay a fee of $150 at the time of renewal. The department
may require an update of all information provided 1n the
registrant’'s 1nitial application.

~This section gives the department the authority to establish a
procedure for a bienn:ium renewa. period for registrants. Where
the renewal does not occur by tne biennium prescribed by tne
department, the reg.stration adJtomatically becomes 1nactive
for up to 2 years The same procedure for reactivating a
license would app.y for registrants

Section B prescripes the process regarcing the 1ssuing of a
permit to a brancn office. Tnis 1s basically a change from
granting a "branch office license" to the granting of a "branch

office permit."” The language 1s primarily curvent law, s.
494.04, F.S.

Section 9 creates s. 494.0393, F.S., and sets forth the
reguirements relating to licensees and registrants. However,
the language within this section basically i1ncorporates current
law 1n s, 394.04, F.S. This section does add a provision w~hich
rerjdylres each reg.strant ana self-erploye¢ licensee 2o rarnort
any action 1n bankruptcy, vo.untary oOr 1avoluntary, to :ae
department not later than 7 ca.enuar aays the s3:c act.on s
rnstituted

Section 11 of the bill conforms the language relat.ng tc the
the Guaranty Fund to the prcposec changes 10 the lLicens.ny
structure. In addizior, tr.s sect.on adds language prov.dirg
that recovery from the f.nd shall nY.y be al.iowable for
porrowers or lenders.

Only the party to a mortgage financing transaction who 1s
adjudged by a Florida court to have suffered monetary damages
as a result of any violation of this chapter by a licensee or
registrant may recover from the fund. The deleted language

within this section 1s transferred to another section in the
bill,

Section 12 amends s. 494.043, F. S., to provide that recovery
from the Guaranty Fund must be preceded by a recorded final
judgement i1ssued by a Florida court of competent jurisdiction.
Additionally, language 1s added which requires that the
department receive a copy of a complaint being filed at the
time the action :s 1nstituted. If tre licensee or registrant
against wh:ich a claim is sougnt has filed for bankruptcy or has
been adjudicated pan«rupt, the cliaimant must file a proof of
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clawm 1n the bankruptcy proceedings and shall notify the
department by certified mail.

Section 14 creates s. 494.052, F.S., to extend the penalties
applicable for noncompliance. When the departmemt finds any
person 1n violation of the grounds set forth in s. 494,055(1),
F.S., the department may revoke, suspend, or deny a license or
registration. Also, the department may p.ace a licensee or
reglstrant on probation, 1ssue a reprimand, or 1mpose a fine
for violations of the act.

Section 15 creates s. 4394.055, F.S., which specifies the
activity which may result 1in disciplinary action being taken.
The activities sgecified are either transferred from s.
494.042, F.S., or newly created. Examples of such grounds
include: fraud, misrpresentation, deceit, negligence, or
1ncompetence 1n any mortgage financing transaction; a materaial
misstatement of fact on an i1nitial or renewal application; any
breach of trust funds or excrow funds, or any misuse of
personal property; failure to timely pay any fee, charge or
fine under this chapter; refusal to permit an investigation or
examination of books and records; and, failure to comply with
or violation of any other provision of this chapter.

Section 17 creates s. 494.065, F.S., and precribes the
authority of the department relating to 1nvestigations and
complaints. Port:ons of tnis sect:ion are derived from current
law. The department nas tne autnor:ity tu e<empt from the
disclosure requ:irements 17 s. -19.51, @.5 , all records and
information gntained pursvant o an .nvest:igat:ion under
specit.ed circumstances. A privi.ege alalcst civail liapility
1s granted to any compla.nant Oor any w~itness w.th regard to
informat.on furn.sned wita resgeci tO 4dn 1nvestigation,

Sect:on 18 amends the sect:on entitied "powers of the
department” to conform 1t to s, 517.201, F.S., Securities
Transart.ons. The cnanges are @ supstantial rewording of this

secri1on and grant tne department broad powers relating to
subpeonnas,

Se~ri1on 21 amends the provisions on "requirements and

pronih:itions,” s, 43%.08, F.S., <o provide conforming language
regard.nag the proocsec l.cens:ng structure.,

- The bill specifies tnat the 2roker cnly has to provicde an
estimate 0of tne costs associatec w.th tne process:ing of a
mortgage loan rather taan spec.fying the maarimum costs wiich
may be incurred. [z exc.udes the mor:qgage orokerage {ee, lioan
origination fee anc prepa.d 1tems {rom tne estimate,

-The bi1ll would regu.re that a deposit agreement entered 1nto
by a licensee or reg:Strant contain language summariz:ing the

limits and conditions of recovery from tne Mortgage Guaranty
Fund.

Section 25 of the bill contains language which limits the scope
of criminal violations from any violation to specified
violations., Additionally, 1t raises the penalty from a
misdemeancor to a third degree felony. Where the offense 1s
more serious, the penalty has been raised to first degree
felony. 1f the value of money an property unlawfully obtained
exceeds §$50,000 and there are five or more victims 1involved,
the convicted person shall be guilty of a first degree felony.

-The bi1ll specifies that licensees as of the effective date
would be grandfathered.
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II.

Iv.

Section 27 repeals s. 494.04, F.S., as amended by Chapters 84-
216 and 85-271, Laws of Florida. It also repeals s. 494.05,
F.S., as amended by Chapter 85-271, Laws of Florida. These
sections are repea.ed due to the revis:on of the licensing
process and the denial and suspension procecdure. The contents
of both sections are restructured and placed within other
sections of the bill. which 1s amended or added to by this act
1s repealed on October 1, 1991. A review by the Legislature
pursuant to s. ll.6l, F.S., 1s provided for in this section.

Section 29 provides that this act shall take effect September
1, 1986, designed to comply with the time schedule for current
license renewals.

ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

The economic impact of this bill on the public, which 1s
basically mortgage brokers and mortgage businesses licensed
under the act, 1s the revision of the licensing procedure. The
1mpact 1s not expectec to be significant.

B. Government:

According to the Department of Banxing and Finance, the
implementation of this bill shou.d nor necessitate the creation
of any addit.onal vositions. hkowever, tne proposed legislation
1s desigred to simg.:fy the current l.ceasing procedure, and
thereoy produce an administrative venefit to tne department.

COMMENTS :
AMENDMENTS :

None
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SUBJECT: BILL NO. AND SPONSOR:
Mortgage Brokerage Act CS/HB 837 by Commerce

{Cs/sSB 603 by Commerce and
Senator Hair)
Chapter 86-68, Laws of Florida

I. SUMMARY :
A. Present Situation:

Currently ch. 494, F.S., provides for the licensing and
regulation of mortgage brokers and mortgage solicitors by the
Division of Finance of the Department of Banking and Finance
under the Mortgage Brokerage Act.

"Mortgage broker" 1s defined as any person who makes
negotiates, acquires, sells, or arranges for or offers to make,
negotiate, acgquire, sell, or arrange for a mortgage loan or
mortgage loan commitment., "Mortgage solicitor” 1s defined as
any individual who 1s not licensed as a mortgage broker, who
performs the functions of a mortgage broker and who 1s employed
by a mortgage broker or 1s under the direction, control or
management of a mortgage broker.,

/'g }§78( Section 494.03, F.S., exempts various entities from the
provisions of the chapter. These exemptions 1include
individuals who lend their own funds without i1ntent to resell
the mortgage and attorneys rendering service 1n the course of
their law practice as well as various entities including banks,
savings and loan associations, credit unions, 1insurance
companies and certain registered securities dealers.

B. Effect of Proposed Changes:

The bill amends various provisions of the Mortgage Brokerage
Act. The provisions of the bill are designed primarily to
address anti-fraud and the enforcement authority of the
Division of Finance. The major provisions and sections of the

biil are highlighted as follows 1n a modified section by
section format.

The bill deletes the definition of mortgage solicitor and
additional provisions would, eliminate the solicitor
classification from chapter 494. The bi1ll would define the
term "mortgage brokerage business”" 1n a manner designed to
create a separation between an individual who 1s licensed and a
business that is required to be registered under the act.

The bill amends the definition of a "licensee" to reflect the
change in the regqulatory structure regarding the licensing of a
business. A registrant 1s a business which 1s registered
pursuant to this act.



REVISED:

DATE:

July 8, 1986 BILL NO. CS/SB 609
April 16, 1986 Page _2

It amends the definition of a "principal mortgage broker." A
licensee designated as the primary broker of a registrant would
be a principal mortgage broker.

The term "ultimate equitable owner " 1s defined as a natural
person who has any type of ownership interest in a business
licensed under this act 1s considered to be such an owner and
may be liable for the conduct of the business.

The term "designated associated broker" 1s defined to mean the
licensed mortgage broker 1n charge of a branch office.

Section 3 of the bill creates s. 4394.035, F.S., which specifies
the duties of the department. New language directs the
department to be responsible for the administration and
enforcement of this chapter. Current law 1s added to this
section which gives the department authority to adopt rules
necessary to administer the act. Similarly, language placing
all fees, charges and fines collected within the State Treasury
is transferred to this section.

Section 4 creates s. 4%84.037, F.S., which describes the
mortgage brokerage licensure requirements. This section
combines portions of existing law with new language to set
forth specific i1nitial licensing crateria.

-In order to obtain a license, the applicant must be 18 years
of age, have submitted a completed application and a
nonrefundable application fee of $150, passed a written test,
and filed a complete set of fingerprints. However, a license
may be denied 1f the applicant has violated any of the
provisions of s. 494,055(1) of the act. Further, 1f the
applicant has pending any criminal prosecutlons or
administrative enforcement actions, the license may be denied.
The department has the authority to require any information
reasonably necessary to make a determination of eligibility for
licensure pursuant to this chapter.

-This section prohibits the department from granting to any
individual more than one mortgage broker license at any one
time. Currently, an i1ndividual broker or solicitor may have a
different license for each employer. This limitation prevents
an individual from possessing more than one license, but does

not prohibit employment with more than one business. It
directs a licensee to be employed by a registrant or
registrants, unless self~employed. No later than 10 calendar

days after any termination of employment, both the registrant
and the employee must send written notice of such change.

Section 5 of the bill creates s. 494.038, F.S., to set forth
the requirements relating to the renewal of a mortgage broker
license. -The department must renew a mortgage broker license
upon recei1pt of the completed renewal application and the $150
renewal fee. Additionally, the department 1s authorized to
prescribe the form of the renewal application and require an
update of all i1nformation provided on the 1ni1tial application.
The department 1s authorized to adopt rules establishing a
biennial renewal of mortgage broker licenses.

-1f a license is not renewed by the end of the biennium, 1t
shall automatically revert to inactive status. However, it may
be reactivated upon the filing of a completed reactivation
application, payment of the renewal fee, and payment of a
reactivation fee. A license not renewed within 2 years of
becoming active would expire.
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Section 6 provides for the registration of mortgage brokerage
businesses. The following criteria must be met 1in order for a
business to be registered under this act.

~A business must submit a completed application form, pay a
nonrefundable application fee of $150, and designate a
qualified principal mortgage broker.

-The registration may be denied if the designated principal
mortgage broker; any officer, director, partner, joint
venturer, or any natural person owning a 10 percent or greater
interest in the mortgage brokerage business; or any natural
person who is the ultimate equitable owner of a 10 percent or
greater interest in the business has committed any violation
set forth in s. 494.055, F.S. If there 1s any pending criminal
prosecution or administrative enforcement action which involve
fraud, dishonest dealing, or any other act of moral turpitude
the registration may be denied.

Section 7 sets forth the criteria for renewal of the mortgage
brokerage business registration.

~A completed application with a nonrefundable fee of $150 must
be submitted to the department. Further, each branch office
must pay a fee of $150 at the time of renewal. The department
may reguire an update of all information provided in the
registrant's 1nitial application.

-This section gives the department the authority to establish a
procedure for a biennium renewal period for registrants. Where
the renewal does not occur by the biennium prescribed by the
department, the registration automatically becomes 1inactive
for up to 2 years. The same procedure for reactivating a
license would apply for registrants.

Section B prescribes the process regarding the issuing of a
permit to a branch office. This 1s basically a change from
granting a "branch office license" to the granting of a "branch

office permit."” The language 1s primarily current law, s.
494.04, F.S.

Section 9 creates s. 494.0393, F.S., and sets forth the
requirements relating to licensees and registrants. However,
the language within this section basically 1ncorporates current
law tn s. 4%4.04, F.S. This section does add a provision which
requires each registrant and self-employed licensee to report
any action 1n bankruptcy, voluntary or i1nvoluntary, to the
department not later than 7 calendar days the sa:id action 1s
instituted.

Section 11 of the bill conforms the language relating to the
the Guaranty Fund to the proposed changes 1n the licensing
structure. In addition, this section adds language providing
that recovery from the fund shall only be allowable for
borrowers or lenders.

Only the party to a mortgage financing transaction who 1is
adjudged by a Florida court to have suffered monetary damages
as a result of any violation of this chapter by a licensee or
reglistrant may recover from the fund. The deleted language

within this section 1s transferred to another section 1in the
bill.

Section 12 amends s. 494,043, F. S., to provide that recovery
from the Guaranty Fund must be preceded by a recorded final
judgement issued by a Florida court of competent jurisdiction.
Additionally, language 1s added which requires that the
department receive a copy of a complaint being filed at the



REVISED: July 8, 1986 BILL NO. CS/SB 609

DATE: April 16, 1986 Page _4¢

time the action 1s instituted. 1If the licensee or registrant
against which a claim is sought has filed for bankruptcy or has
been adjudicated bankrupt, the claimant must file a proof of
claim 1n the bankruptcy proceedings and shall notify the
department by certified mail.

Section 14 creates s. 494.052, F.S., to extend the penalties
applicable for noncompliance, When the departmemt finds any
person in violation of the grounds set forth in s. 494.055(1),
F.S., the department may revoke, suspend, or deny a license or
registration. Also, the department may place a licensee or
registrant on probation, 1ssue a reprimand, or impose a fine
for violations of the act.

Section 15 creates s. 494.055, F.S., which specifies the
activity which may result in disciplinary action being taken.
The activities specified are either transferred from s.
494.042, F.S., or newly created. Examples of such grounds
include: fraud, misrpresentation, deceit, negligence, or
incompetence in any mortgage financing transaction; a material
misstatement of fact on an initial or renewal application; any
breach of trust funds or excrow funds, or any misuse of
personal property; failure to timely pay any fee, charge or
fine under this chapter; refusal to permit an investigation or
examination of books and records; and, failure to comply with
or violation of any other provision of this chapter.

Section 17 creates s. 4%4.065, F.S., and precribes the
authority of the department relating to investigations and
complaints, Portions of this section are derived from current
law. The department has the authority to exempt from the
disclosure requirements in s, 119.01, F.S., all records and
information obtained pursuant te an 1nvestigation under
specified circumstances. A privilege against civil liability
is granted to any complainant or any witness with regard to
information furnished with respect to an investigation.

Section 18 amends the section entitled "powers of the
department” to conform 1t to s. 517,201, F.S., Securities
Transactions. The changes are a substantial rewording of this

section and grant the department broad powers relating to
subpeonas.

Section 21 amends the provisions on “requirements and
prohibitions," s. 494.08, F.S., to prov:ide conforming language
regarding the proposed licensing structure.

- The bill specifies that the broker only has to provide an
estimate of the costs associated with the processing of a
mortgage loan rather than specifying the maximum costs which
may be incurred. It excludes the mortgage brokerage fee, loan
origination fee and prepaid 1tems from the estimate.

-The bi1ll would require that a deposit agreement entered 1into
by a licensee or registrant contain language summarizing the

limits and conditions of recovery from the Mortgage Guaranty
Fund.

Section 23 creates s. 494.082, F.S., to exempt a federally
approved mortgage seller, servicer, issuer or lender (mortgage
bankers) from specified provisions of chapter 494, F.S.,
relating to designating a principal mortgage broker, placing
funds 1n escrow, consistently underestimating maximum closing
costs, liability of a principal mortgage broker for violations
by an employee, providing cost estimates and disclosing certain
information relating to the Mortgage Brokerage Guaranty Fund.



REVISED: July 8, 1986 BILL NO. CS/SB 609

DATE:

April 16, 1986 Page _5

II.

Section 26 of the bill contains language which limits the scope
of criminal violations from any violation to specified
violations. Additionally, it raises the penalty from a
misdemeanor to a third degree felony. Where the offense is
more serious, the penalty has been raised to first degree
felony. 1I1f the value of money an property unlawfully obtained
exceeds $50,000 and there are five or more victims 1involved,
the convicted person shall be guilty of a first degree felony.

-The bill specifies that licensees as of the effective date
would be grandfathered.

Section 29 repeals s. 494.04, F.S., as amended by Chapters 84-
216 and 85-271, Laws of Florida. It also repeals s. 494.05,
F.S., as amended by Chapter 85-271, Laws of Florida. These
sections are repealed due to the revision of the licensing
process and the denial and suspension procedure. The contents
of both sections are restructured and placed within other
sections of the bill,.

Section 31 provides that this act shall take effect September

1, 1986, designed to comply with the time schedule for current
license renewals.

ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

The economic impact of this bill on the public, which is
basically mortgage brokers and mortgage businesses licensed
under the act, 1s the revision of the licensing procedure. The
impact is not expected to be significant.

B. Government:

According to the Department of Banking and Finance, the
implementation of this bill should not necessitate the creation
of any additional positions. However, the proposed legislation
1s designed to simplify the current licensing procedure, and
thereby produce an administrative benefit to the department.

COMMENTS :
AMENDMENTS :

None



STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FCR
Senate Bill 609

Authorizes the suspension of a broker's license for failure to

1ssue a satisfaction of the mortgage under specified
circumstances.

Specifies that the broker only has to provide an estimate of the
costs associated with the processing of a mortgage loan rather
than specify the maximum costs which may be incurred. Excludes

the mortgage brokerage fee, loan origination fee, and prepaid
items from the estimate.

Committee on Commerce

S S

Staff Director

(FILE TWO COPIES WITH THE SECRETARY OF THE SENATE)
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BILL #: HB 837

RELATING TO: Mortgage Brokeraae Licensing

SPONSOR: Representative Gibbons

EFFECTIVE DATE: September 1, 1986

COMPANICON BILL: SB 609

OTHER COMMITTEES OF REFERENCE: (1) Appropriations

(2)

R R g R R R R S Y R A R R R
I, SUMMARY ;

House B11ll 837 substantially revises the Mortgage Brokerage
Act, Chapter 494, F.S., to provide for the restructuring of the
licensing procedure. Adc:itionally, the bill revises the process
relating to the Mortgage Brokerage Guaranty Fund. The proposed
legislation increases the powers and duties of the Department of
Banking and Finance (department) and provides for administrative
penalties and fines and l:cense violations.

A. Current Law & Present Situation:

Chapter 494, F.S., the Mortgage Brokerage Act, provides for
the licensing and regulation of mortgage brokers and mortgage
solicitors by the Divisicn of Finance of the Department of
Banking and Finance.

The definition section of Chapter 494, F.S., provides that
the term "mortgage broker" refers to any person who makes,
negotiates, acquires, sells, or arranges for or offers to make,
negotiate, acquire, sell, or arrange for a mortgage loan or
mortgage loan comm:i:tment. A mortgace solicitor 1is any individual
who is not licensed as a mortgage broxer, but who performs the
function of such a broker and who 1s employed by a mortgage
broker or is under the direction of a mortgage broker.

Exempt from the statutory provisions of Chapter 494, F.S.,
are lending 1nstitutions, 1ndividuals who lend their own funds
without intent to resell the mortgage, and attorneys rendering
service in the course of their law practice.
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The Mortgage B3rokerage Guaranty Fund was created in 1977
and is designed to provide compensation to any person who 1S
adjudged to have suffered monetary damages as the result of
certain specified acts committed by a mortgage broker or
solicitor. The Fund, established within s. 494.043, F.S.,
provides for the payment of a guaranty fee which :s 1n addition
to the license fee. A principal mortgage broker must annually
pay a $50 fee for both a new license and the renewal of a
license. A mortgage solicitor and other brokers must pay a $10

fee per license year for the granting of a new license and the
renewal of a license.

However, from October 1, 1985, until the balance in the
fund first reaches 31.5 million, the fees shall apply only to

initi1al 1ssuance of a license to a person who has not previously
been licensed.

The conditions for recovery uncder the Guaranty Fund are set
forth in s. 494.044, F.S., of the Mortgage Brokerage Act.
Benefi1ts payable from the Guaranty Fund for 1individual claims are
limited to $20,000. However, claims 1n the aggregate against any
one mortgage broker or mortgage solicitor are limited to $100,000
with payment made 1n the order notice 1s received.

A license granted under the Mortgage Brokerage Act can be
suspended, denied, or revoked as provided in s. 494.05, F.S. The

Act sets forth specific conditions under which such action may
occur.

Section 494.06, F.S., describes the requirements relating
to the maintaining of books, accounts and records by the
principal broker. The authority of the department to prescribe
the minimum information to pe shown in such documents and the
authority to examine such documents is addressed in this section.

The power of the department relating to the issuance of
subpoenas, to petition the court for a subpoena duces tecum, and
to promulgate rules is discussed 1a s. 494.07, F.S.

The restraining of a violation by the obtaining of an
injunction is addressed in s. 494.071, F.S., of the Act.
Whenever any person engages 1in any practices or transactions
which would be fraudulent and inconsistent with the intent of
this chapter or violates this chapter, the department may bring
an action to enjoin such activity. In addition, the department's

authority to i1nvestigate questionable activity 1s provided for 1in
this section.

When any provision of this Act has been violated, the
department has authority under s. 494.072, F.S., to issue cease

and desist orders. Administrative fines may also be imposed for
violating the order.
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Penalties for noncompliance with this Act are set forth 1in
s. 494.10, F.S.

B. Effect of Proposed Changes:

Section 1 of this bi1ll amends the definition section of the
act in the following manner:

-eliminates the definition of "mortgage solicitor.” Currently,
the qualifications to become a broker and solicitor are the same,

therefore, a justification for differentiating between i1ndividual
brokers and solicitors does not exist.

-defines the term "mortgage brokerage business" 1n a manner
consistent with the definition of a mortgage broker. It allows
the act to differentiate between an individual who 1s licensed
and a business that is licensed under the act.

-amends the definition of a "licensee" to reflect the change 1in
the regulatory structure regarding the licensing of a business.

A registrant is a business which 1s registered pursuant to this
act.

-amends the definition of a "principal mortgage broker." A
licensee designated as the primary broker of a registrant is a
principal mortgage broker.

-defines the term "ultimate equitable owner." A natural person
who has any type of ownership interest in a business licensed

under this act is termed as such an owner and may be liable for
the conduct of the business.

-defines the term "designated associated broker" to mean the
licensed mortgage broker in charge of a branch office,.

-creates additional definiticns which will have the effect of
clarifying the intent of the act.

Section 2 of the bill amends s. 4%4.03, F.S., to provide
that 1t is not necessary to negate any of the exemptions provided
in this chapter 1in any proceedings brought under the act. The

party claiming the exemption must establish the right to the
exemption.

Section 3 of the bill creates s, 494.035, F.S., which
specifies the duties of the department. New language directs the
department to be responsible for the administration and
enforcement of this chapter. Current law is added to this
section which gives the department authority to adopt rules
necessary to administer the act. Similarly, language placing all
fees, charges and fines collected within the State Treasury 1is
transferred to this section. The department is delegated
authority to lower any fee mandated by this chapter and collected
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by the department. However, a rule must be promulgated to that
effect.

Section 4 creates s. 194.037, F.S., which describes the
mortgage brokerage licensure requirements. Thls section combines

portions of existing law with new language to set forth specific
1ni1ti1al licensing criteria.

-In order to obtain a license, zhe applicant must be 18 years of
age, have submitted a completed appiication and a nonrefundable
application fee of $150, passed a written test, and filed a
complete set of Ii1rgerprints. However, 3 license may be denied
1f the applicant ras violated any o: the provisions of s.
494.055(1) of the acz. Furtner, 1f the applicant has pending any
criminal prosecutions 2r administrative enforcement actions, the
license may be denied. The department has the authority to
require any :nformati1orn reasonably necessary to maxe a

determination of el:gibility for licensure pursuant to tnls
chapter.

~This section prohibits the department from granting to any
individual more than one mortgage broker license at any one time.
Currently, an i1ndividual broker or solicitor may have a different
license for each employer. This limitation prevents an
individual from possessing more than one license, but does not
prohibit employment with more than one business. It directs a
licensee to be employed by a registrant or registrants, Jnless
self-employed. The license shall state the place of employment.
No later than 10 calendar days after any termination of
employment, both the registrant and the employee shall send
written notice of such change.

-The department shall endorse any change of employment and shall
set, by rule, a fee not to exceed $50 for endorsement.

Section 5 of the bill creates s. 494.038, F.S., to set
forth the requirements relating to the renewal of a mortgage
broker license.

-The department shall renew a mortgage broker license upon
receipt of the completed renewal application and the $150 renewal
fee. Additionally, the department 1s authorized to prescribe the
form of the renewal application and require an update of all
information provided on the 1nitial application. This section
authorizes the department to adopt rules establishing a biennial
renewal of mortgage broker licenses.

-I1f a license 1s not renewed by the end of the biennium, 1t shall
automatically revert to 1nactive status. However, 1t may be
reactivated upon the filing of a completed reactivation
application, payment of the renewal fee, and payment of a

reactivation fee. A license no: renewed within 2 years of
becoming active shall expire,.
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Section 6 provides for the registrat:ion of mortgage
brokerage businesses. The following criteria must be met 1n
order for a bus:i:ness to pe registered under this act.

~A business must submit a completed applicat:on form, pay a

nonrefundable application fee of $150, and designate a gqualified
principal mortcage broker.

-The registration may be denied 1f the designated principal
mortgage broker; any officer, director, partner, joint venturer,
or any natural person owning a 10 percent or greater 1nterest 1n
the mortgage bproxerage business; or any natural person who 1s the
ultimate equ:table owner cf a 10 percent or greater i1nterest 1n
the business nas committed any violation set forth :n s. 391.055,
F.S. [If there :s any pending cr:m:nal prosecution or
administrative enforcement action which i1nvolve Iraud, dishonest

dealing, or any other act of moral turpitude the registratcion may
be denied.

-This section also authorizes the department to request specific
information regarding the business ownership and formation.
Additionally, any information which the department believes 1is
reasonably necessary to determine eligibility may be requested.

Section 7 sets forth the criteria for renewal of the
mortgage brokerage business registration.

-A completed application with a nonrefundable fee of $150 must be
submitted to the department. Further, each branch office must
pay a fee of $150 at the time of renewal. The department may

require an update of all information provided 1in the registrant's
initial application.

-Thi1s section gives *the department the authority to establish a
procedure for & biennium rerewal period for registrants. Where
the renewal does not occur by the biennium prescribed by the
department, the registracion shall automatically become 1nactive

for up to 2 years. The same procedure for reactivating a license
w1ll apply for registran:s.

Section 8 prescribes the process regarding the 1ssuing of a
permit to a branch office. This 1s basically a change from
granting a "branch office license" to the granting of a "branch

office permit.” The language is gr:mar:ly current law, s.
494 .04, F.S.

Section 9 of this legislation creates s. 494.0393, F.S
and sets forth the requirements relating to licensees and
registrants. However, the language within this section basically
incorporates current law in s. 494.04, F.S. This section does
add a provision which requires each registrant and self-employed
licensee to report any action in bankruptcy, voluntary or

*r
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involuntary, to the department not later than 7 calendar days
after said action 1s i1nst:tuted.

Section 10 of the bill amends s. 454.041, F.S., to conform
the language to the change in the licensing structure. The term
"mortgage solicitor” 1s deleted, and the provision 1s conformed
to the procedure proposed by this bill.

Section 11 of the bill conforms the language within tne
provisions prescribing the Guaranty rfund to the proposed changes
in the licensing structure. In addition, this sect:on adds
language providing that recovery from the fund snai. only pe
allowable for oporrowers or lenders. Only the party tc & mortgage
financing transaction who 1s ad-udged by a Florida court to have
suffered monetary damages as a resu.t of any violation of this
chapter by a licensee or registrant mav recover frcom the fund.
The deleted language with:n this section 1s transferred to
another section 1n the bill,

Section 12 amends s. 494.043, F. S., to provade that
recovery from the Guaranty Fund must be preceded by a recorded
final judgement i1ssued by a Florida court of competent
jurisdiction. Additionally, language 1s added which requires
that the department receive a copy of a complaint being filed at
the time the action 1s 1instituted. If the licensee or registrant
against which a claim 1s sought has filed for bankruptcy or has
been adjudicated bankrupt, the claimant must file a proof of
claim in the bankruptcy proceedings and shall notify the
department by certified mai1l. The department 1s given the
authority to i1ntervene, enter an appearance, or take any action
it deems appropriate on behalf of and in the name of the
defendant. This authority is granted i1n order that the
department may protect the fund to the greatest extent possible.

Section 13 further amends provisions governing the Guaranty
fund to conform the section to the proposed changes in the
licensing structure. It also adds clarification to existing law
regarding recovery for claimants giving notice after 2 years from
the first completed and valid notice. Such claimants may only
recover from the remaining portion of the $100,000 aggregate 1n
an amount egual to the unsatisfied portion of that person's
judgment or 520,000, whichever 1s less.

Section l4 creates s. 494.052, F.S., to extend the
penalties applicable for noncompliance with this chapter. When
the departmemt finds any person 1n v:ioiation of the grounds set
forth in s. 494.055(1), F.S., the department may revoke, suspend,
or deny a license or registration. Also, the department may
place a licensee or registrant on probation, 1ssue a reprimand,
or 1mpose a fine for violations of the acrt.

Section 15 creates s. 494.055, F.S., which specifically
delineates the activity which may result i1n disciplinary action
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being taken. The activities spec:ified are either transferred
from s. 494.042, F.S., or newly created. Examples of such
grounds 1nclude: fraud, misrpresentation, deceit, negligence, cr
lncompetence :n any mortgage financing transaction; a material
misstatement of fact on an 1niti1al or renewai application; any
breach of trust funds or excrow funds, or any misuse of personal
property; failure to zimely pay any fee, charge or fine under
thi1s chapter; refusal to perm:t &an 1nvest:igat:0n oOr =<amination
of books ancé rescords; and, failure to comply w~.th or v:iolation of
any otner provis:on of this chapter.

Section 16 amends s. 494.06, F.S., Do incorporate needed
technical changes 1n order that the language may oe conformed to
the proposed licensing process.

Section 17 creates s. ¢94.065, 7.S., and precripes the
authority of tne department relating to 1nvestigations and

complaints. Portions of this section are derived from current
law. The department has the authority to exempt from the
disclosure requirements i1n s. 119.01, #.S., all records and

information obtained pursuant to an investigation under specified
circumstances. A privilege against c¢ivil liability :s granted to
any complainant or any witness with regard to i1nformation

furnished with respect to an i1nvestigation or preceeding pursuant
to this act.

Section 1B amends the section entitled "powers of the
department” to conform it to s. 517.201, F.S., Securities
Transactions. The changes are a substantial rewording of this

section and grant the department broad powers relating to
subpeonas.

Section 19 amends s. 494.071, F.S., and removes a major
portion of the law to other sections 1n the proposed bill. The
remaining changes in this section are merely technical and
provide clarity as to the intent of the provisions.

Section 20 amends the provisions relating to the 1ssuing of
cease and desist orders and refund orders. Primarily, the
changes in this section are technical and allow the provisions to
conform to the proposed licensing structure. The deleted
language has been transferred to another section of the bill,

Section 21 amends the provisions on "requirements and
prohibitions," s. 494.08, F.S., to provide for needed conforming
language regarding the proposed licensing structure.

-Additionally, this section contains a new provision which would
allow for some flexibility in the total cost associated with
processing and closing the mortgage loan. Current law requires
that the total maximum cost be provided to the borrower. This
amendment would permit the broker to provide an estimate of the
total costs. However, the actual cost must be within 10 percent
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of the estimate 1n order for the borrower to be obligated to the
contract. Where the actual cost exceeds the estimate by more
than 10 percent, the broker 1s required to cbtain a written
agreement from the oorrower acknowledging the consent to continue
with the obligation. This applies only to brokerage agreements
on loans to be secured by residential properties contalning iour
or less units. Larger contracts would be governed onliy by the
contracts and would be subject to contractual remedies.

-Each deposi1t agreement entered intoc by a licensee Or registrant
shall contain language summarizing the lim:its and cornditions of
recovery from the Mortgage Guaranty Fund. This amencment was
recommended by the Auditor General.

Section 22 of the proposed legislation amends s. 494.081,
F.S., to incorporate needed langquage to further the change in the
licensing structure as set forth by this bill.

Section 23 amends the provision which discusses liability
where an unlawful mortgage transaction occurs, s. 494.091, F.S.
The change expands the scope of this section to both borrowers

and the lender. Current law only speaks to the liability to the
lender.

Section 24 addresses the section entitled prohibited
practices, s. 494.093, F.S. The language 1s transferred from s.
494.04, F.S., and provides that a mortgage broker must obtain a
license and a mortgage brokerage business must be 1ssued a
registration by the cdepartment.

Section 25 of the bill contains language which limits the
scope of criminal violations from any violation to specified

violation. Additionally, it raises the penalty from a
misdemeanor to a third degree felony. Where the offense 1s more
serious, the penalty has been raised to first degree felony. If

the value of money an property unlawfully obtained exceeds
$50,000 and there are five or more victims 1nvolved, the
convicted person shall be guilty of a first degree felony.

Section 26 allows licensees as of the effective date to be
grandfathered.

Section 27 repeals s. 494.04, F.S., as amended by Chapters
84-216 and 85-271, Laws of Florida. It also repeais s. 494.05,
F.S., as amended by Chapter 85-271, Laws of Florida. These
sections are repealed due to the revision of the licensing
process and the denial and suspension procedure. The contents of

both sections are restructured and placed within other sections
of the bill.

Section 28 reguires that each section within Chapter 494,
F.S., which is amended or added to by this act 1s repealed on
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October 1, 1991. A revilew by the Legislature pursuant to s.
11.61, F.S., 135 provided for 1n this section.

Section 29 provides that this act shall take effect
September 1, 1986.

II. ECONOMIC IMPACT:

A. Public:

The economic impact of this bill on the public, which is
basically mortgage brokers and mortgage businesses licensed under
the act, 1is the simplification and clarification of the licensing

procedure. Any add:itional impact of the proposed legislation 1s
negligible.

B. Government:

According to the Department of Banking and Finance, the
implementation of this bill should not necessitate the creation
of any additional positions (not provide any other significant
fiscal 1mpact.! However, the proposed legislation w~11l have the
effect of simpiifying the current licensing procedure for

mortgage brokers, and therepy produce an administrative benef:t
to the department.

III. STATE COMPREHENSIVE PLAN IMPACT:

None

Iv. COMMENTS :

None

V. AMENDMENTS :

None

VI. PREPARED BY: fé‘w/ % ??Z%[’VK/

VII. STAFF DIRECTOR: /A/V%?%
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JGE SUMMARY :

The Proposed Committee Substitute substantially revises the
Mortgage Brokerage Act, Chapter 494, F.S., to provide for the
restructuring of the licensing procedure. Additionally, the biil
revises the process relating to the Mortgage Broxerage Guaranty
Fund. The proposed legislation i1ncreases the powers and duties
of the Department of Banking and Finance (department) and

provides for administrative penalties and fines and license
violations.

A. Current Law & Present Situataion:

Chapter 491, F.S., tte Mortgage Brokerage Act, provides for
the licensing and regqula-i1cr of mortgage brokers and mortgage
solicitors by rhe Divis:ion of Finance of the Department of
Banking and Finance.

The definition section of Chapter 494, F.S., provides that
the term "mortgage broker” refers to any person who makes,
negotiates, acquires, sells, or arranges for or offers to make,
negotiate, acquire, sell., or arrange for a mortgage loan or
mortgage loan commitment. A mortgage solicitor 1s any individual
who 1s not licensed as a mortgage broker, but who performs the
function of such a broker and who is employed by a mortgage
broker or is under the direction of a mortgage broker.

Exempt from the statutory provisions of Chapter 494, F.S.,
are lending 1institutions, individuals who lend their own funds
without intent to resell the mortgage, and attorneys rendering
service in the course of their law practice.
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The Mortgage Brokerage Guaranty Fund was created in 1977
and is designed to provide compensation to any person who 1is
adjudged to have suffered monetary damages as the result of
certain specified acts committed Dy a mortgage broker or
solicitor. The Fund, established within s. 494.043, F.S.,
provides for the payment of a gquaranty fee which is 1n addition
to the license fee. A principal mortgage broker must annually
pay a $50 fee for both a new license and the renewal of a
license. A mortgage sol:citor and other brokers must pay a $10

fee per license year for the granting of a new license and the
renewal of a license.

However, from October 1, 1985, unt:l the balance in the
fund first reaches $1.5 million, tne fees shall apply only to

initial i1ssuance of a license to a person who has not previously
been licensed.

The conditions for recovery under the Guaranty Fund are set
forth in s. 494.044, F.S., of the Mortgage Brokerage Act,
Benefits payable from the Guaranty Fund for i1ndividual claims are
limited to $20,000. However, claims 1n the aggregate against any
one mortgage broker or mortgage solic:itor are limited to $100,C00
with payment made :1n the order notice 1s received.

A license granted under the Mortgage Brokerage Act can be
suspended, denied, or revoked as prov:ded 1n s. 494.05, F.S. The

Act sets forth specific conditions under which such action may
occur.

Section 494.06, F.S., describes the requirements relating
to the maintaining of books, accounts and records by the
principal broker. The authority of the department to prescripe
the min:mum :informat.on to be shown :n sucn documents and the
authority to examine sucn documents :S addressed 1n this section.

The power of the department relating to the 1ssuance of
subpoenas, to petition the court for a subpoena duces tecum, and
to promulgate rules 1i1s discussed in s. 494.07, F.S.

The restraining of a violation by the obtaining of an
injunction is addressed 1n s. %94.071, F.S., of the Act.
Whenever any person engages :n any practices or transactions
which would be fraudulent and inconsistent with the 1intent of
this chapter or violates this chapter, the department may bring
an action to enjoin such activity. In addition, the department's

authority to investigate questionable activity 1s provided for in
this section.

when any provision of this Act has been violated, the
department has authority under s. 494.072, F.S., to issue cease
and desist orders. Administrative fines may also be imposed for
violating the order.
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Penalties for noncompliance with this Act are set forth in
s. 494.10, F.S.

B. Effect of Proposed Changes:

Section 1 of this bill amends the definition section of the
act in the following manner:

- eliminates the definition of "mortgage solicitor."
Currently, the gualifications to become a onroker and solicaitor
are the same, therefore, a justification for differentiating
between i1ndiv:idual brokers and solicitors does not exist.

defines the term "mortgage brokerage bpbusiness" in a
manner consistent with the definition of & mortgage broker. It
allows the act to differentiate between an i1ndividual who 1s
licensed and a business that :s licensed under the act.

= amends the definition of a "licensee" to reflect the
change 1n the regulatory structure regarding the licensing of a

business. A registrant 1s a business which 1s registered
pursuant to this act.

amends the definition of a "principal mortgage broker."
A licensee in charge of, and responsible for, the operation of
the principal place of business and all designated associate
brokers constitutes a principal mortgage broker.

= defines the term "ultimate equitable owner." A natural
person who has any type of ownership interest 1n a business
licensed under this act is termed as such an owner and may be
liable for the czonduct of the pusiness.

defines the zerm "designated associated broker" to mean
the licensed mortgage oroxer i1n charge ¢f a branch office.

- creates additiona. definitions whicn will have the
effect of clarifying the .ntent oif thre act.

Section 2 of the Proposed Comm:-tee Substitute amends s,
494,03, F.S., to provide *that 1t 1s rot nezessary to negate any
of the exemptions provided 1n tnis chapter in any proceedings
brought under the act. The party claiming the exempt:on must
establish the right to the exemption. The act does not apply to
banks, trust companies, savings and loan associations, pension
trusts, credit unions, 1nsurance companies, consumer finance
companies, federally licensed small business investment
companies, or certain securities dealers.

Section 3 of the bill creates s. 494.035, F.S., which
specifies the duties of the department. New language directs the
department to be responsible for the administration and
enforcement of this chapter. Current law is added to this
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section which gives the department authority to adopt rules
necessary to administer the act. Sim:larly, language placing all

fees, charges and fines collected with:n the State Treasury 1s
transferred to this section.

Section 4 creates s. 494,037, F.S., which describes the
mortgage brokerage licensure requirements. This section combines
portions of existing law with new language to set forth specific
initial licensing c¢riteria. It provides that each initial
application for a mortgage oroker license shall be in written
form as prescriped by tne department. Ary :information reasonably
necessary to make a determination of eligibility for licensure
may be requested by the department.

- In order to obtain a license, the applicant must be 18
years of age, have submitted a completed applicat:ion and a
nonrefundable application f{ee of $150, passed a written test, and
filed a complete set of fingerprints. However, a license may be
denied 1f the applicant has v:iolated any of the provisions of s.
494.055(1) of the act. Further, :f the applicant has pending any
criminal prosecutions or administrative enforcement actions, the
license may be denied. The department has the authority to
require any information reasonably necessary to make a

determination of eligibility for licensure pursuant to this
chapter.

This section prohibits the department from granting to
any i1ndividual more than one mortgage broker license at any one
time. Currently, an individual broker or solicitor may have a
different license for each employer. This limitation prevents an
individual from possessing more than one license, but does no:
prohibit employment with more znan one business. [t directs a
licensee to be employed by a regJistrant or registrants, unless
self-employed. The license snall state the place of employment.
No later than 15 business days sfiter any termination of

employment, botn the regis=zra~: and the employee snall send
written notice 2f such chanqge.

The departmenrt shall 2naorse any change of employment
and shall set, by rule, a fee not to exceed $50 for endorsement.

Section 5 of the bill creates s. 494,038, F.S., to set

forth the requirements relating to the renewal of a mortgage
broker license.

- The department shall renew a mortgage broker license
upon receipt of the completed renewal app.ication and the $150
renewal fee. Additionally, the department 1s authorized to
prescribe the form of the renewal application and require an
update of all information provided on the initial application.
This section authorizes the department to adopt rules
establishing a biennial renewal of mortgage broker licenses.
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= If a license 1s not renewed by the end of the biennium,
it shall automatically revert to 1nactive status. However, it
may be reactivated upon the filing of a completed reactivation
application, payment of the renewal fee, and payment of a
reactivation fee. A license not renewed within 2 years of
becoming active shall expire.

Section 6 provides for the registration of mortgage
brokerage businesses. The following criteria must be met in
order for a business to pe registered under this act.

= A business must suomit a completed application form,
pay a nonrefundable application fee of $150, and designate a
qualified principal mortgage broker.

= The registration may be denied 1f the designated
principal mortgage broker; any officer, director, partner, joint
venturer, or any natural person owning a 10 percent or greater
interest in the mortgage broxerage business; or any natural
person who 1s the ultimate equitable cwner of a 10 percent or
greater interest 1in the business nas committed any violation set
forth in s. 494.055, F.S. If there 1s any pending criminal
prosecution or administrative enforcement action which :involve

fraud, dishonest dealing, or any other act of moral turpitude the
registration may be denied.

This section also authorizes the department to request
specific information regarding the business ownership and
formation. Additionally, any i1nformation which the department

believes 1s reasonably necessary to determine eligibility may be
requested.

Section 7 sets forth the criteria for renewal of the
mortgage brokerage business reg:stration.

= A completed application with a nonrefundable f{ee not to

exceed $150 must be submitted to the department. Further, each
branch office must pay a fee not to exceed $150 at the time of
renewal. The department may require an update of all .nformation

provided in the registrant's 1initial applicat:on.

= This section gives the department the authority to
establish a procedure for a biennium renewal period for
registrants. Where the renewal does not occur by the biennium
prescribed by the department, the registration shall
automatically become inactive for up to 2 years. The same
procedure for reactivating a license will apply for registrants.

Section 8 prescribes -he process regarding the issuing of a
permit to a branch office. Th:s 1s basically a change from
granting a "branch office license" to the granting of a "branch
office permit." The language :s primarily current law, s.
494.04, F.S. The permit shall be .ssued only upon receipt of a
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completed application and a nonrefundable fee not to exceed
$150.00. However, the branch office permit shall 1nclude
speci1fic information regarding tne oranch office and the
registrant. The permit snall be 1ssued in =Zne name of the
registrant which mainta:ins the branch office.

Section 9 of this legislation creates s. 494.0393, F.S.,
and sets forth the requirements relating to licensees and
reglistrants. However, the language within this section basically
incorporates current law 1n s. 494.04, ¥.S. This section does
add a provision which requires each registrant and self-employed
licensee to report any action 1n Dankruptcy, voluntary or

involuntary, to the department not later than 7 calendar days
after said action is instituted.

Section 10 of tne Proposed Commlittee Substitute amends s.
494.041, F.S., to conform the language to the change in tne
licensing structure. The term "mortgage solicitor" is deleted,

and the provision is conformed to the procedure proposed by this
bill.

Section 11 of the bill conforms the language within the
provisions prescribing the Guaranty Fund to the proposed changes
in the licensing structure. In add:ition, this section adds
language prov.d:ng that recovery from the fund shall only be
allowable for borrowers or lenders. Only the party to a mortgage
financing transaction ~ho 1s adjudged by a Flor.da court to have
suffered monetar,; damages as a result of any vio.ation of this
chapter py & .:censee or registrant may recover from the fund.
The deletec larguage w~1tnin this sect:on s transferred to
another section 1n the bill,.

Section 12 amends s. 494.043, F. S., to provide that
recovery from the Guaranty Fund must be preceded by a recorded
final judgement :1ssued bv a Florida court oI competent
jurisdiction. Adcéit:ionaily, language :s added whicnh requires
that the department receive a3 copy of a complaint being filed at
the time the action .s :nstituted. If the licensee or registrant
against which a claim 1s sought has filed for bankruptcy or has
been adjudicated bankrupt, the claimant must file a proof of
claim in the bankruptcy proceedings and shalil notify the
department by certified mail. The department :s given the
authority to intervene, enter an appearance, or take any action
it deems appropriate on behalf of and i1n the name of the
defendant. This authority 1s granted in order that the
department may protect the fund to the greatest extent possible.

Section 13 further amends provisions governing the Guaranty
fund to conform the section to the proposed changes in the
licensing structure. It also adds clarification to existing law
regarding recovery for claimants giving notice after 2 years from
the first completed and valid notice. Such claimants may only
recover from the remaining portion of the $100,000 aggregate 1in
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an amount equal to the unsat.sfled portion of that person's
judgment or $20,000, wh:ichever 1s less.

Section 14 creates s. 494.052, F.S., to extend the
penalties applicable for noncompliance with this chapter. When
the departmemt finds any person 1n violation of the grounds set
forth in s. 494.055(1), F.S., the department may revoke, suspend,
or deny a license or registration. Also, the department may
place a licensee or registrant on propation, 1ssue a reprimand,
or impose a fine for violations of the act.

Section 15 creates s. 4¢34.055, 7.S., which specifically
delineates the activity which may result 1n disciplinary action
being taken. The activities specified are either transferred
from s, 494.042, #7.S., or new.y created. Examples of such
grounds include: fraud, misrpresentation, dece:it, negligence, or
incompetence 1n any mortgage financing transaction; a material
misstatement of fact on an initial or renewal application; any
breach of trust funds or excrow funds, or any misuse of personal
property; failure to timely pay any fee, charge or fine under
this chapter; refusal to permit an 1nvestigat:ion or examination
of books and records; consistently underestimating the maximum

closing costs; and, failure to comply with or violation of any
other provision of this chapter.

Section 16 amends s. 494.06, F.S., to incorporate needed
technical changes 1n order that the language may be conformed to
the proposed licens:ng process.

Section 17 <reates s. 494.065, F.S., and precribes the
authori1ty of the department relating to investigations and
compliaints. Portions of <11s section are derived from current
law., The department nas =ne authority to exempt from tne
disclosure reqguirements :n s. 119.01, F.S., all records and
information obta:ned pursuanrt to an 1nvestigation under specified
circumstances. A privilege against civil liability 1s granted to
any complainant or any witness with regard to information

furnished with respect to an i1nvestigation or preceeding pursuant
to this act.

Section 18 amends the section entitled "powers of the
department" to conform 1t to s. 517.201, F.S., Securities
Transactions. The changes are a substantial rewording of this

section and grant the department broad powers relating to
subpeonas.

Section 19 amends s. 494.071, F.S., and removes a major
portion of the law to other sections in the proposed bill. The
remaining changes in this section are merely technical and
provide clarity as to the intent of the provisions.

Section 20 amends the provisions relating to the issuing of
cease and desist orders and refund orders. Primarily, the
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changes in this section are technical and allow the provisions to
conform to the proposed licensing structure. The deleted
language has been transferred to another section of the bill,

Section 21 amends the provisions on "requirements and
prohibitions," s. 494.08, F.S., to provide for needed conforming
language regarding the proposed licensing structure.

Additionally, this section contains a new DProvision
which would allow for some flexibility in the total cost
associated with processing and closing the mortgage loan.
Current law requires that the total maximum cost be prov:ded to
the borrower. This amendment would permit the broker to provide
an estimate of the total costs. The maximum estimated costs may
be expressed as a range of possible costs. However, the Co0OSts

excludes the mortgage bpDrokerage fee, loan origination fee and
prepaid 1i1tems.

The actual cost must be within 10 percent or $100.00 of
the estimate, whicn ever 1s greater, 1n order for the borrower to
be obligated to the contract. Where the actual cost exceeds the
estimate by more thar 10 percent, the bdroker 1s required to
obtain a wrirten agreemert from the borrower acknowledging the

consent to continue w:th the ooligation. This applies only to
brokerage agreements on loans to pe secured by residential
properties <ontaining {our O>r less units. Larger contracts would

be governed only by the contracts and would be subject to
contractual remed:es.

Each depos:t agreement entered 1nto by a licensee or
registrant shall contain language summarizing the limits and
conditions of recoveryv from the Mortgage Guaranty Fund. This
amendment was recommended Dy -he Auditor General.

Section 22 of the proposed legislation amends s. 494.081,

F.S., to incorporate needed language =0 further the change in the
licensing structure as set forzn by tnis bill.

Section 23 amends the provision which discusses liability
where an unlawful mortgage transaction occurs, s. 494.091, F.S.
The change expands the scope of this section to both borrowers

and the lender. Current law only speaks to the liability to the
lender.

Section 24 addresses the section entitled prohibited
practices, s. 494.083, F.S. The lanquage 1s transferred from s.
494 .04, F.S., and provides that a mortgage broker must obtain a
license and a mortgage brokerage business must be 1ssued a
registration by the department.

Section 25 of the bill contains language which limits the

scope of criminal violations from any violation to specified
violations. Additionally, it raises the penalty from a
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misdemeanor to a third degree felony. Where the offense is more
serious, the penalty has been raised to a first degree felony.
If the value of money and property unlawfully obtained exceeds
$50,000 and there are five or more victims 1i1nvolved, the
convicted person shall be guilty of a first degree felony.

Section 26 allows licensees as of the effective date to be
grandfathered.

Section 27 of the proposed committee substitute creates new
language providing that no judicial or administrative proceeding
pending on September 1, 1986, shall be abated as a result of any
amendment, repeal, or addition to chapter 494, F.S., by this act.

Section 28 repeals s. 494.04, F.S., as amended by Chapters
84-216 and 85-271, Laws of Florida. It also repeals s. 454.05,
F.S., as amended by Chapter 85-271, Laws of Florida. These
sections are repealed due to the revis:ons of the licensing
process and the denial and suspens:on procedure. The contents of
both sections are restructured and placed within orhter sections
of the Proposed Committee Substitute.

Section 29 requires that each section within Chapter 494,
F.S., which is amended or added to by this act 1s repealed on
October 1, 1951. A review by the Legislature pursuant to s.
11.61, F.S., is provided for in this section.

Section 30 provides that this act shall take effect
September 1, 1986.

II. ECONOMIC IMPACT:

A, Public:

The economic 1mpact of this bill on the publiic, which is
basically mortgage brokers and mortgage businesses licensed under
the act, is the simplification and clarification of the licensing

procedure. Any additicnal 1mpact of the proposed legislation is
negligible.

B. Government:

According to the Department of Banking and Finance, the
implementation of this bill should not necessitate the creation
of any additional positions (not provide any other significant
fiscal impact.) However, the proposed legislation will have the
effect of simplifying the current licensing procedure for

mortgage brokers, and thereby produce an administrative benefit
to the department.
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III. STATE COMPREHENSIVE PLAN IMPACT:

None

Iv. COMMENTS :

Statement of Substantial Changes

In the Proposed Committee Substitute, the term "principal
mortgage broker" means a licensee in charge of, and responsible
for, the operation of the principal place of business and ail
designated associate brokers. Here the principal mortgage broker
is not designated as the primary oroker. However, the Proposed
Committee Substitute does explic.tly state that the principal
mortgage broker has a certa:n degree of responsibility for the
activity that occurs 1n the dusiness. All other terms 1n the
definitional section remain 2s 1a the or:1ginal pill.

Section 2 of the Proposed Committee Substitute specifically
-incorporates consumer finance companies as being exempt from the
provisions of th.s act. The or:iginal bill ut:l.zed the term
"small loan compan:ies.”

Under s. 194.935, F.S., Department dut:i:es ancd powers, the
Proposed Committee Substi-.-e deletes suosect:on (4) which
granted the depar:ment author:ty to :i0wer speciiic fees. House

Bill 837 permitted the lowering of fees prov:ded 1t was done by
rule.

The language in section 4 of the Proposed Committee
Substitute provides that the time period for report:ng a change
1n employment to the department 1s no later than 15 business days

after such a cnange. The original bill onlv allowed 10 ca:endar
days.

Additionally, this bill adds language stating that the
initial mortgage brokerage license shall be valid for the
remainder of the biennium 1n which the license 1s issued. This
language was not contained 1n the original bill.

The renewal of the mortgage brokerage business registration
has been amended by the Proposed Committee Substitute to allow

the language to apply to branch office permits. Only registrants
were addressed i1n the original bill.

Several additions to the section discussing branch office
permits were i1ncorporated i1n the Proposed Committee Substitute to
require more information concerning the business. House Bill 837
requested minimal information.
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Changes 1n sections 9 and 11 of the Proposed Committee
Substitute add clarity to the language of the original bill.

Throughout the bill there are several places where calendar
days has been amended to business days. This provides a longer
time period in which to respond with the appropriate behavior.

The Proposed Committee Substitute provides that
consistently underestimating the maximum closing costs 1s a

ground for disciplinary action. This was not 1included 1in House
Bill 837.

In the Proposed Committee Substitute, the language relating
to the estimating of costs by the broker is specified i1n greater
detail. Additionally, 1t allows the maximum estimated costs to
be expessed as a range of costs. It also explicitly excludes
certain costs from being i1ncorporated in the total actual cost
when it 1s compared to the estimate. The actual cost cannot be
more than 10 percent or $100, whichever 1s greater, above the
estimate 1f the obligation of the borrower 1s to remain on the
mortgage loan.

A new section 1s created in the Proposed Committee
Substitute which provides that no judicial or administrative
proceeding pending on Septemoer 1, 1986, shall pe abated as a

result of any amerdment, repeal, or add:ti1on to chapter 494,
F.S., by this act.

Several of the fees 1n the Proposed Committee Substitute
are stated 1n terms of amounts which cannot be exceeded, maximum
costs, whi.e the or.ginal Di1ll stares the fees with exactness.

V. AMENDMENTS :

VI.  PREPARED B8Y: @w{ O V\ﬂéﬁ

BerUbjé Roberts

VII. STAFF DIRECTOR:

Wyakt T. Martin
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I. SUMMARY :

The Proposed Committee Substitute substantially revises the

Mortgage Brokerage Act, Chapter 494, F.S

., to provide for the
restructuring of the licensing procedure. Additionally,

the bill

revises the process relating to the Mortgage Brokerage Guaranty
Fund. The proposed legislation increases the powers and duties

of the Department of Banking and Finance (department)
provides for administrative penalties and fines and license

violations.

A. Current Law & Present Situation:

Chapter 494, F.S., the Mortgage Brokerage Act,

Banking and Finance.

The definition section of Chapter 494, r.S

provides for
the licensing and regulation of mortgage brokers and mortgage

solicitors by the Division of Finance of the Department of

., provides that
the term "mortgage broker" refers toc any person who makes,

negotiates, acquires, sells, or arranges {or or offers to make,

negotiate, acquire, sell, or arrange Zor a mortgage loan or
mortgage loan commitment. A mortgage solic:itor 1s any

individual

who 1s not licensed as a mortgage broker, but who performs the

function of such a broker and who is employed by a mortgage
broker or is under the direction of a mortgage broker.

Exempt from the statutory provisions of Chapter 494,

F.S.,

are lending 1nstitutions, i1ndividuals who lend their own funds
without 1ntent to resell the mortgage, and attorneys rendering

service 1n the course of their law practice.
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The Mortgage Brokerage Guaranty Fund was created 1in 1977
and is designed to provicde compersation to any person who 1s
adjudged to have suffered monerary damages as the result of
certain specified acts committed by a mortgage broker or
solicitor. The Fund, establiished within s. 494.043, F.S.,
provides for the payment of a guaranty fee which 1s i1n addition
to the license fee. A pr:incipal mortgage broker must annually
pay a $50 fee for both a new License and the renewal of a
license. A mortgage solicitor and other brokers must pay a $10

fee per license year for the granting of a new license and the
renewal of a license.

However, from October 1, 1985, until the balance 1in the
fund first reacnes $1.5 million, the fees shall apply only to

initi1al 1ssuance of a license to a person who has not previously
been licensed.

The conditions for recovery under the Guaranty Fund are set
forth in s. 494.044, F.S., of the Mortgage Brokerage Act.
Benefi1ts payable from the Guaranty Fund for individual claims are
limited to $20,000. However, claims 1n the aggregate against any
one mortgage broker or mortgage solicitor are limited to $100,000
with payment made 1n the order notice 1s received.

A license granted under the Mortgage Brokerage Act can be
suspended, denied, or revoked as provided in s. 494.05, F.S. The

Act sets forth specific conditions under which such action may
occur.

Section 494.06, F.S., describes the requirements relating
to the maintaining of Dbooks, accounts and records by the
principal broker. The authority of the department to prescribe
the minimum 1nformation to oe shown 1n sucn documents and the
authority to examine sJuch documents :is acdressed i1n this section.

The power of the department relat:ing to the 1ssuance of
subpoenas, to petition the court for a subpoena duces tecum, and
to promulgate rules :1s discussed .n s. 194.07, F.S,.

The restraining of a v:olat.on oy the ootaining of an
injunction 1s addressed :in s. 194.071, 7.S., of the Act.

Whenever any person engages 1n any pract.ces oOr transactions
which would be f{raudulent and inconsistent witn the intent of
this chapter or violates this chapter, the department may bring
an action to enjoin such activity. In add:ition, the department's

authority to i1nvestigate questionable activity is provided for 1in
this section.

When any provision of this Act has been violated, the
department has authority under s. 494.072, F.S., to 1ssue cease
and desist orders. Administrative fines may also be i1mposed for
violating the order.
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Penalties for noncompliance with this Act are set forth in
s. 494,10, F.S.

B. Effect of Proposed Changes:

Section 1 of this bill amends the definition section of the
act in the following manner:

eliminates the definition of "mortgage solicitor.™”
Currently, the qualifications to become a broker and solicitor
are the same, therefore, a justification for differentiating
between 1ndividual brokers and sclicitors does not exist.

= defines the term "mortgage brokerage business" 1n a
manner consistent with the definition of a mortgage broker. It
allows the act to differentiate between an i1nd:i:vidual who 1s
licensed and a business that 1s licensed under the act.

= amends the defin:tion of a "licensee” to reflect the
change 1n the reguiatory structure regarding the licensing of a

business. A registrant 1s a business wnicn 1S registered
pursuant to this act.

= amends the defin:itibn of a "principal mortgage broker."
A licensee 1n charge of, and responsible for, the operation of
the principal place of business and all designated associate
brokers constitutes a principal mortgage broker.

= defines the term "ultimate equitable owner." A natural
person who has any type of ownership 1interest 1n a bus:iness
licensed under this act is termed as such an owner and may be
liable for the conduct of the business.

= defines the term "designated associated broker" to mean
the licensed mortgage broker 1n charge of a branch off:ice.

- creates additional definitions which will have the
effect of clarifying tne intent of the act.

Section 2 of the Proposed Committee Substitute amends s.
494.03, F.S., to prov:de that .t 1s not necessary to negate any
of the exemptions provided 1n this chapter 1n any proceedings
brought under the act. The party claiming the exemption must
establish the right to the exemption. The act does not apply to
banks, trust companies, savings and loan assoc:ations, pension
trusts, credit unions, 1nsurance companies, consumer finance
companies, federally licensed small business i1nvestment
companies, or certain securities dealers.

Section 3 of the bill creates s. 494.035, F.S., which
specifies the duties of the department. New language directs the
department to be responsible for the administration and
enforcement of this chapter. Current law is added to this
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section which gives the department authority to adopt rules
necessary to administer the act. Sumilarly, language placing all
fees, charges and fines co.iected w:i:thin the State Treasury 1s
transferred to this section.

Section 4 creates s. 494.037, F.S., which describes the
mortgage brokerage licensure requirements. This section combines
portions of existing law with new language to set forth specific
initial licensing criteria. It provides that each i1nitial
application for a mortgage broker license shall be 1in wraitten
form as prescribed by the department. Any informat:i:on reasonably
necessary to make a determinat:on of eligibility for licensure
may be requested by the department.

o In order to obtain a license, the applicant must be 18
years of age, have submitted a completed application and a
nonrefundable application fee of $150, passed a written test, and
filed a complete set of fingerprints. However, a license may be
denied if the applicant has violated any of the provisions of s.
494.055(1) of the act. Further, if the applicant has pending any
criminal prosecutions or administrative enforcement actions, the
license may be denied. The department has the authority to
require any information reasonably necessary to make a

determination of eligibility for licensure pursuant to this
chapter.

= This section prohibits the department from granting to
any individual more than one mortgage broker license at any one
time. Current.y, an i1ndiv:dual broker or solicitor mav have a
different licerse for eacn emcioyer. This limitat.on prevents an
individual from possess.n¢ more tran one license, but does 1ot
prohibit emplcyment with mwore than one pusiness. 't d:rects a
licensee to pe employed Dy a registrant or registrants, unless
self-employed. The license snall state the place of employment.
No later than 15 business days after any terminat:on of
employment, octh the registrant anc the employee shall send
written notice of such chnange.

The department shall endorse any change of employment
and shall set, by rule, a fee not to exceed $50 for endorsement.

Section 5 of the bill creates s. 494.038, F.S., to set
forth the requirements relating to the renewal of a mortgage
broker license.

- The department shall renew a mortgage »roker license
upon receipt of the completed renewal appl:cation and the $150
renewal fee. Additionally, the department i1s authorized to
prescribe the form of the renewal applicat:on and require an
update of all information provided on the initial application.
This section authorizes the department to adopt rules
establishing a biennial renewal of mortgage broker licenses.
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= If a license 1s not renewed by the end of the biennium,
it shall automatically revert to 1nactive status. However, it
may be reactivated upon the filing of a completed reactivation
application, payment of the renewal fee, and payment of a
reactivation fee. A license not renewed within 2 years of
becoming active shall expire.

Section 6 provides for the registration of mortgage
brokerage businesses. The following criteria must be met 1in
order for a business to be registered under this act.

- A business must submit a completed application form,
pay a nonrefundable application fee of $150, and designate a
qualified principal mortgage broker.

= The registration may be denied 1f the designated
principal mortgage broker; any officer, director, partner, joint
venturer, or any natural person owning a 10 percent or greater
interest 1n the mortgage brokerage business; or any natural
person who 1s the ultimate equitable owner of a 10 percent or
greater interest 1in the business has committed any violation set
forth 1n s. 494.055, F.S. If there is any pending criminal
prosecution or administrative eniorcement action wnich involve

fraud, dishonest deal:ing, c¢r any other act of moral turpitude the
reglstration may be den:ec.

This section also authorizes the department to request
specific information regarding the bus:iness ownership and
formation. Add:itionally, any i1nformat:on which the department

believes 1s reasonably necessary to determine eligibility may be
requested.

Section 7 sets forth the criteria for renewal of the
mortgage brokeradge bus:ness reglstration.

- A completed application with a nonrefundable fee not to
exceed $150 must be submitted to the department. Further, each
branch office must pay @ fee not to exceed $1S0 at the t“ime of
renewal. The cepartmernt may requlre an upcdate of all :nformation
provided 1n the reg:strant's in:itiail application.

= This sect.cn aives the department the authority to
establish a procedure for a biennium renewal period for
registrants. Where the renewal does not occur by the bienn:ium
prescribed by the department, the registration shall
automatically become 1nactive for up to 2 years. The same
procedure for react.vating a license will apply for registrants.

Section 8 prescribes the process regarding the 1ssuing of a
permit to a branch office. This 1s basically a change from
granting a "branch office license" to the granting of a "branch
office permit."” The language 1s primarily current law, s.
494.04, F.S. The permit shall be 1ssued only upon receipt of a
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completed application and a nonrefundable fee not to exceed
$150.00. However, the branch office permit shall 1include
specific information regard:ng the branch office and the
registrant. The permit shall be :ssued i1n the name of the
registrant which maintains the branch office.

Section 9 of this legislation creates s. 494.0393, F.S.,
and sets forth the requirements relating to licensees and
registrants. However, the language within this section basically
incorporates current law in s. 4¢94.04, F.S. This section does
add a provision which requires each registrant and self-employed
licensee to report any action 1in bankruptcy, voluntary or
involuntary, to the department not later than 7 calendar days
after said action 1s i1nstituted.

Section 10 of the Proposed Committee Substitute amends s.
494.041, F.S., to conform the language to the change in the
licensing structure. The term "mortgage solicitor" 1s deleted,

and the provision is conformed to the procedure proposed by this
bill.

Section 11 of the bill conforms the language within the
provisions prescribing the Guaranty Fund to the proposed changes
in the licens:ng structure. in addition, this section adds
language prov.ding that recoveryv from the fund shall only be
allowable for borrowers or .enders. Only the party to a mortgage
financing transacticn who 1s adjudged by a Florida court to have
suffered monetary damages as a result of any violation of this
chapter by a licensee or reg:istrant may recover from the fund.
The deleted language within this seczion 1s transferred to
another section :n the bill.

Section 12 amends s. 494.043, F. S., to provide that
recovery from the Guaranty Fund must be preceded by a recorded
final judgement :1ssued by a Florida court of competent
jurisdiction. Additionally, language is added which requires
that the department receive a copy of a complaint being filed at
the time the act:on :s instituted. If the licensee or registrant
against which a ciaim 1s sought has filed for bankruptcy or nas
been adjudicated barkrupt, the claimant must file a proof of

claim 1n tne bankruptcy proceedings and shall notify the
department by certif:ed mail.

Section 13 further amends provisions governing the Guaranty
fund to conform the section to the proposed cnanges :in the
licensing structure. It also adds clarification to existing law
regarding recovery for claimants giving notice afcer 2 years from
the first completed and valid notice. Such claimants may only
recover from the remaining portion of the $100,000 aggregate in
an amount equal to the unsatisfied portion of that person's
judgment or $20,000, whichever is less.
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Section 14 creates s. 494.052, F.S., to extend the
penalties applicable for noncompliance with this chapter. When
the departmemt finds any person 1in violation of the grounds set
forth in s. 494.055(1), F.S., the department may revoke, suspend,
or deny a license or registration. Also, the department may
place a licensee or registrant cn propation, 1ssue a reprimand,
or impose a fine for violations of the act.

Section 15 creates s. 494.055, F.S., which specifically
delineates the activity which may result in disciplinary action
being taken. The activities specified are either transferred
from s. 494.042, F.S., or newly created. Examples of sucn
grounds include: fraud, misrpresentation, deceit, negligence, or
incompetence 1n any mortgage financing transaction; a material
misstatement of fact on an initial or renewal application; any
breach of trust funds or excrow funds, or any misuse of personal
property; failure to i1ssue a satisfaction of mortgage when the
proceeds were not disbursed and when the mortgagor has fully paid
the mortgage broker's costs and commission; failure to timely pay
any fee, charge or fine under this chapter; refusal to permit an
investigation or exam:nat:on of books and records; cZonsistently
underestimating the maximum closing costs; and, failure to comply
with or violation of any other provision of this zhapter.

Section l& amends s. 494.06, F.S., to incorporate needed
technical changes 1n order that the language may be conformed to
the proposed licensing process.

Section 17 creates s. 494.065, F.S., and precribes the
authori1ty of tne department relating to 1nvestigations and
complaints. Portions of this section are derived from current
law. The department has the authority to exempt from the
disclosure requirements :n s. 119.01, F.S., all records and
information obta:ned pursuant to an :investigation under specified
circumstances. A privilege against civil liability 1s granted to
any complainant or any witness with regard to i1nformation

furnished with respect to an 1nvestigation or preceeding pursuant
to this act.

Section 18 amends the section entitled "powers of the
department" to conform 1t to s. 517.201, ¥.S., Securities
Transactions. The changes are & substantial rewording of this

section and grant the department broad powers relating to
subpeonas.

Section 19 amends s. 494.071, F.S., and removes a major
portion of the law to other sections 1n the proposed bill. The
remaining changes i1n this section are merely technical and
provide clarity as to the intent of the provisions.

Section 20 amends the provisions relating to the issuing of
cease and desist orders and refund orders. Primarily, the

changes in this section are technical and allow the provisions to
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conform to the proposed licensing structure. The deleted
language has been transferred to another section of the bill.

Section 21 amends the provisions on "requirements and
prohibitions," s. 494.08, F.S., to provide for needed conforming
language regarding the proposed licensing structure.

= Additionally, this section contains a new provision
which would allow for some flexibility 1n the total cost
associated with processing and closing the mortgage loan.
Current law requires that the total maximum cost be provided to
the borrower. This amendment would permit the broker to provide
an estimate of the total costs. The maximum estimated costs may
be expressed as a range of possible costs. However, the costs

excludes the mortgage brokerage fee, loan origination fee and
prepaid 1items.

- The actual cost must be within 10 percent or $100.00 of
the estimate, which ever is greater, in order for the borrower to
be obligated to the contract. Where the actual cost exceeds the
estimate by more than 10 percent, the broker 1s required to
obtain a written agreement from the borrower acknowledging the
consent to continue with the ob.igation. This applies oniy to
brokerage agreements on loans to be secured by residential
properties containing four or l!ess units. Larger contracts would

be governed only by the contracts and would be subject to
contractual remedies.

= Each deposit agreement entered 1nto by a licensee or
registrant shall contain langquage summarizing the limits and
conditions of recovery from the Mortgage Guaranty Fund. This
amendment was recommended by the Auditor General.

Section 22 of the proposed legislation amends s. 494.081,
F.S., to i1ncorporate needed language to further the change in the
licensing structure as set forth by this bill.

Section 23 amends the provision whicn discusses liability
where an unlawful mortgage transaction occurs, s. $94.0S1, F.S.
The change expands the scope of this sect:on to both borrowers

and the lender. Current law only speaks to the l:ability =o the
lender.

Sect:on 24 addresses the section entitled prohibited
practices, s. 494.093, F.S. The l.anguage is transferred from s.
494.04, F.S., and provides that a mortgage broker must obtain a
license and a mortgage brokerage business must be 1ssued a
registration by the department.

Section 25 of the bill contains language which limits the
scope of criminal violations from any violation to specified
violations. Additionally, it raises the penalty from a
misdemeanor to a third degree felony. Where the offense 1s more
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serious, the penalty has been raised to a first degree felony.
If the value of money and property unlawfully obtained exceeds
$50,000 and there are five or more victims involved, the
convicted person shall be quilty o a Ifirst degree felony.

Section 26 allows licensees as of the effective date to be
grandfathered.

Section 27 of the proposed committee substitute creates new
language providing that no judicial or administrative proceeding
pending on September 1, 1986, shall be abated as a result of any
amendment, repeal, or addition =zo chapter 494, F.S., by this act.

Section 28 repeals s. 494.04, F.S., as amended by Chapters
84-216 and 85-271, Laws of Florida. It also repeals s. 494.05,
F.S., as amended by Chapter 8%5-271, Laws of Florida. These
sections are repealed due to the revisions of the licensing
process and the denial and suspension procedure. Tne contents of
both sections are restructured and placed within orhter sections
of the Proposed Committee Substitute.

Section 29 requires tnat each section within Chapter 494,
F.S., which 1s amended or added to oy this act 1s repealed on
October 1, 1991. A rev:iew Dy the Legislature pursuant to s.
11.61, F.S., 1s provided for 1n this section.

Section 30 provides that =his act shall take effect
September 1, 1986.

II. ECONOMIC IMPACT:

A. Public:

The economic impact of this bill on the public, which is
basically mortgage brokers and mortgage bus:inesses licensed under
the act, s the simplification and clarification of the licensing

procedure. Any acdditional impact of the proposed leg:slation 1is
negligible.

B. Government:

According to tnhe Department of Banking and Finance, the
implementation of this bill should not necessitate the creation
of any additional pos:it:icns :nor prov:de any other significant
fiscal impact.) Fowever, the proposed legislation will have the
effect of simplifying the current licensing procedure for

mortgage brokers, and thereoy produce an administrative benefit
to the department.
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ITI. STATE COMPREHENSIVE PLAN IMPACT:

None

Iv. COMMENTS :

Statement of Substantial Changes

In the Proposed Committee Substitute, the term "principal
mortgage broker" means a licensee 1n cnarge of, and responsible
for, the operation of the principal place of business and all
designated associate brokers. Here the principal mortgage broker
is not designated as the primary broxer. However, tne Proposed
Committee Substitute does explicitiy state that the principal
mortgage broker has a certain degree of responsibility for the
activity that occurs 1n the pusiness. All other terms 1n the
definitional section remain as 1n the orig:nal bill.

Section 2 of the Proposed Committee Substitute specifically
incorporates consumer finance companies as being exempt from the

provisions of this act. The original bill utilized the term
"small loan companies.”

Under s. ¢94.035, F.S., department duties and powers, the
Proposed Committee Subs-i1tute deletes subsection (4) wnich
granted the department author:ty to lower spec:fic fees. House

B1ll 837 permitted the lowering of Zees provided 1t w~as done by
rule.

The language :n section ¢4 of the Proposed Committee
Substitute provides that the time period for reporting a change
1n employment to the department 1s no later
after such a change.
days.

than 15 ousiness days
The orig:inal bill only allowed 10 calendar

Additionally, this bill adds language stating that the
1nitial mortgage broxerage license shall be valid for the
remainder of the biennium in wh.ch the license 1s i1ssued. This
language was not contained in the original bill.

The renewal of the mortgage brokerage business registration
has been amended by the Proposed Committee Substitute to allow

the language to apply to branch off:ce permits. Only registrants
were addressed i1n the original bill.

Several additions to the section discussing branch office
permits were 1ncorporated in the Proposed Committee Substitute to

require more information concerning the business. House Bill 837
requested minimal i1nformation.
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Changes in sections 9 and 11 of the Proposed Committee
Substitute add clarity to the language of the original bill.

Throughout the bill there are several places where calendar
days have been amended -o business days. This provides a longer
time period 1n which to respond with the appropriate pehavior.

The Proposed Committee Substitute provides that
consistently underestimating the maximum closing costs is a

ground for disciplinary action. This was not included 1n House
Bill 837.

In the Proposed Committee Substitute, the language relating
to the estimating of costs by the broker is specified in greater
detail. Additionally, 1z allows the maximum estimated costs to
be expessed as a range of costs. It also explicitly excludes
certain costs from being incorporated in the total actual cost
when it 1s compared to the estimate. The actual cost cannot be
more than 10 percent or $10C0, whichever 1s greater, above the
estimate if the obligation of the borrower 1s to remain on the
mortgage loan.

A new section 1s created in the Proposed Committee
Substitute which provides that no judicial or administrative
proceeding pending on September 1, 1986, shall be abated as a

result of any amendment, repeal, or addition to Chapter 494,
F.S., by this act.

Several of the fees in the Proposed Committee Substitute
are stated 1n terms of amounts which cannot be exceeded, maximum
costs, while <he original bi1ll states the fees with exactness.

V. AMENDMENTS :

VI. PREPARED BY:

r D. Bobert
I PR
VII. STAFF DIRECTCR: Z{ 34/ //
jyétt T. Martan
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e SUMMARY :

The Committee Substitute substantially revises the Mortgage
Brokerage Act, Chapter 494, F.S., to provide for the
restructuring of the licensing procedure. Additionally, the bill
revises the process relating to the Mortgage Brokerage Guaranty
Fund. The proposed legislation increases the powers and duties
of the Department of Banking and Finance (department) and

provides for administrative penalties and fines and license
viclations.

A. Current Law & Present Situation:

Chapter 494, F.S., the Mortgage Brokerage Act, prov:ides for
the licensing and regulation of mortgage brokers and mortgage
solicitors by the Jivision of Finance of the Department of
Banking and Financ=.

The definition section of Chapter 494, F.S., provides that
the term "mortgage broker" refers to any person who makes,
negotiates, acquires, sells, or arranges for or offers to make,
negotiate, acquire, sell, or arrange for a mortgage loan or
mortgage loan commitment. A mortgage solicitor 1s any 1ndividual
who 1s not licensed as a mortgage broker, but who performs the
function of sucn a broker and who 1s employed by a mortgage
broker or 1s under the direction of a mortgage broker.

Exempt from the statutory provisions of Chapter 494, F.S.,
are lending institutions, 1ndividuals who lend their own funds
without intent to resell the mortgage, and attorneys rendering
service 1in the course of their law practice.
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The Mortgage Brokerage Guaranty Fund was created in 1977
and is designed to provide compensation to any person who 1is
adjudged to have suffered monetary damages as the result of
certain specified acts committed by a mortgage broker or
solicitor. The Fund, established within s. 494.043, F.S.,
provides for the payment of a guaranty fee which is 1n addition
to the license fee. A principal mortgage broker must annually
pay a $50 fee for both a new license and the renewal of a
license. A mortgage solicitor and other brokers must pay a $10

fee per license year for the granting of a new license and the
renewal of a license,

However, from October 1, 1985, until the balance in the
fund first reaches $1.5 million, the fees shall apply only to

initial issuance of a license to a perscon who has not previously
been licensed.

The conditions for recovery under the Guaranty Fund are set
forth in s. 494.044, F.S., of the Mortgage Brokerage Act.
Benefits payable from the Guaranty Fund for individual claims are
limited to $20,000. However, claims in the aggregate against any
one mortgage broker or mortgage solicitor are limited to $100,000
with payment made in the order notice 1s received.

A license granted under the Mortgage Brokerage Act can be
suspended, denied, or revoked as provided in s. 494.05, F.S. The

Act sets forth specific conditions under which such action may
occur.

Section 494.06, F.S., descrioces the requirements relating
to the maintaining of books, accounts and records by the
principal broker. The authority of the department to prescribe
the minimum information to be shown i1n such documents and the
authority to examine such documents 1s addressed in this section.

The power of the department relating to the issuance of
subpoenas, to petition the court for a subpoena duces tecum, and
to promulgate rules 1s discussed in s. 494.07, F.S.

The restraining of a violation by the obtaining of an
injunction is addressed in s. 494.071, F.S., of the Act.
Whenever any person engages 1in any practices or transactlons
which would be fraudulent and i1nconsistent with the intent of
this chapter or violates this chapter, the department may bring
an action to enjoin such activity. In addition, the department’s

authority to investigate questionable activity 1s provided for in
this section.

When any provision of this Act has been violated, the
department has authority under s. 494.072, F.S., to 1issue cease

and desist orders. Administrative fines may also be i1mposed for
violating the order.
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Penalties for noncompiiance with this Act are set forth in
s. 494.10, F.S.

B. Effect of Proposed Changes:

Section 1 of this bill amends the definition section of the
act in the following manner:

eliminates the definition of "mortgage solicitor."
Currently, the qualifications to become a broker and solicitor
are the same, therefore, a justification for differentiating
between individual brokers and solicitors does not exist.

% defines the term "mortgage brokerage business” in a
manner consistent with the definition of a mortgage broker. It
allows the act to differentiate between an individual who 1s
licensed and a business that 1s licensed under the act.

% amends the definition of a "licensee" to reflect the
change in the regulatory structure regarding the licensing of a
business. A registrant is a business which is registered
pursuant to this act.

- amends the definition of a "principal mortgage broker."
A licensee in charge of, and responsible for, the operation of
the principal place of business and all designated associate
brokers constitutes a principal mortgage broker.

- defines the term "ultimate equitable owner." A natural
person who has any type of ownership interest in a business
licensed under this act is termed as such an owner and may be
liable for the conduct of the business.

- defines the term "designated associated broker" to mean
the licensed mortgage broker in charge of a branch office.

- creates additional definitions which will have the
effect of clarifying the intent of the act.

Section 2 of the Committee Substitute amends s. 494.03,
F.S., to provide that it is not necessary to negate any of the
exemptions provided in this chapter in any proceedings brought
under the act. The party claiming the exemption must establish
the right to the exemption. The act does not apply to banks,
trust companies, savings and loan associatlions, pension trusts,
credit unions, 1nsurance companies, consumer finance companies,
federally licensed small bus:iness 1nvestment companies, or
certain securities dealers.

Section 3 of the bill creates s. 494.035, F.S., which
specifies the duties of the department. New langquage directs the
department to be responsible for the administration and
enforcement of this chapter. Current law 1s added to this
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section which gives the department authority to adopt rules
necessary to administer the act. Similarly, language placing all

fees, charges and fines collected within the State Treasury is
transferred to this section.

Section 4 creates s. 494.037, F.S., which describes the
mortgage brokerage licensure requirements. This section combines
portions of existing law with new language to set forth specific
initial licensing criteria. It provides that each initial
application for a mortgage broker license shall be 1n written
form as prescribed by the department. Any i1nformation reasonably
necessary to make a determination of eligibility for licensure
may be requested by the department.

In order to obtain a license, the applicant must be 18
years of age, have submitted a completed application and a
nonrefundable application fee of $150, passed a written test, and
filed a complete set of fingerprints. However, a license may be
denied if the applicant has violated any of the provisions of s.
494.055(1) of the act. Further, if the applicant has pending any
criminal prosecutions or administrative enforcement actions, the
license may be denied. The department has the authority to
require any information reasonably necessary to make a

determination of eligibility for licensure pursuant to this
chapter.

- This section prohibits the department from granting to
any individual more than one mortgage broker license at any one
time. Currently, an individual broker or solicitor may have a
different license for each employer. This limitation prevents an
individual from possessing more than one license, but does not
prohibit employment with more than one business. It directs a
licensee to be employed by a registrant or registrants, unless
self-employed. The license snall state the place of employment.
No later than 15 business days after any termination of
employment, both the registrant and the employee shall send
written notice of such change.

The department shall endorse any change of employment
and shall set, by rule, a fee not to exceed $50 for endorsement.

Section S5 of the bill creates s. 494.038, F.S., to set
forth the requirements relating to the renewal of a mortgage
broker license.

= The department shall renew a mortgage broker license
upon receipt of the completed renewal application and the $150
renewal fee. Additionally, the department 1s authorized to
prescribe the form of the renewal application and require an
update of all information provided on the initial application.
This section authorizes the department to adopt rules
establishing a biennial renewal of mortgage broker licenses.
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If a license is not renewed by the end of the biennium,
it shall automatically revert to 1nactive status. However, it
may be reactivated upon the filing of a completed reactivation
application, payment of the renewal fee, and payment of a
reactivation fee. A license not renewed within 2 years of
becoming active shall expire.

Section 6 provides for the registration of mortgage
brokerage businesses. The following criteria must be met in
order for a business to be registered under this act.

= A business must submit a completed application form,
pay a nonrefundable application fee of $150, and designate a
qualified principal mortgage broker.

- The registration may be denied 1f the designated
principal mortgage broker; any officer, director, partner, joint
venturer, or any natural person owning a 10 percent or greater
interest i1n the mortgage brokerage business; or any natural
person who is the ultimate equitable owner of a 10 percent or
greater interest 1n the business has committed any violation set
forth in s. 494.055, F.S. If there is any pending criminal
prosecution or administrative enforcement action which involve

fraud, dishonest dealing, or any other act of moral turpitude the
registration may be denied.

This section also authorizes the department to request
specific information regarding the business ownership and
formation. Additionally, any information which the department

believes is reasonably necessary to determine eligibility may be
requested.

Section 7 sets forth the criteria for renewal of the
mortgage brokerage business registration.

- A completed application with a nonrefundable fee not to
exceed $150 must be submitted to the department. Further, each
branch office must pay a fee not to exceed $150 at the time of
renewal. The department may require an update of all information
provided in the registrant's in:tial application.

- This section gives the department the authority to
establish a procedure for a biennium renewal period for
registrants. Where the renewal does not occur by the biennium
prescribed by the department, the registration shall
automatically become 1nactive for up to 2 years. The same
procedure for reactivating a license will apply for registrants.

Section 8 prescribes the process regarding the issuing of a
permit to a branch office. This is basically a change from
granting a "branch office license” to the granting of a "branch
office permit." The language is primarily current law, s.
494.04, F.S. The permit shall be issued only upon receipt of a
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completed application and a nonrefundable fee not to exceed
$150.00. However, the branch office permit shall include
specific information regarding the branch office and the
registrant. The permit shall be issued 1n the name of the
registrant which maintains the branch office.

Section 9 of this legislation creates s. 494.03393, F.S
and sets forth the requirements relat:ng to licensees and
registrants. However, the language w:thin this section basically
incorporates current law in s. 3494.04, F.S. This section does
add a provision which reguires eacn registrant and self-employed
licensee to report any action in bankruptcy, voluntary or
involuntary, to the department not later tnan 7 calendar days
after said action 1s 1nstituted.

A

Section 10 of the Committee Substitute amends s. 494.041,
F.S., to conform the language to the change in the licensing
structure. The term "mortgage solicitor"” is deleted, and the
provision is conformed to the procedure proposed by this bill.

Section 11 of the bill conforms the language within the
provisions prescribing the Guaranty Fund to the proposed changes
in the licensing structure. In addition, this section adds
language providing that recovery from the fund shall only be
allowable for borrowers or lenders. Only the party to a mortgage
financing transaction who is adjudged by a Florida court to have
suffered monetary damages as a result of any violat:ion of this
chapter by a licensee or registrant may recover from the fund.
The deleted language within this section 1s transferred to
another section in the bill.

Section 12 amends s. 494.043, F. S., to provide that
recovery from the Guaranty Fund must be preceded by a recorded
final judgement issued by a Florida court of competent
jurisdiction. Additionally, languace 1s added which requires
that the department receive a copy of a complaint be:ng filed at
the time the action 1s i1nstituted. If the licensee or registrant
against which a claim s sought has filed for bankruptcy or has
been adjudicated bankrupt, the claimant must file a proof of

claim 1n the bankruptcy proceedings and shall notify the
department by certified mail.

Section 13 further amends provisions governing the Guaranty
fund to conform the section to the proposed changes in the
licensing structure. It also adds clarification to existing law
regarding recovery for claimants giving notice after 2 years from
the first completed and valid notice. Such claimants may only
recover from the remaining portion of the $100,000 aggregate 1n
an amount equal to the unsat:sfied portion of that person's
judgment or $20,000, whichever 1s less.

Section 14 creates s. 491.052, F.S., to extend the
penalties applicable for noncompliance with this chapter. When
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the departmemt finds any person in violation of the grounds set
forth in s. 494.055(1), F.S., the department may revoke, suspend,
or deny a license or registration. Also, the department may
place a licensee or registrant on probation, :ssue a reprimand,
or lmpose a fine for violations of the act.

Section 15 creates s. 494.055, F.S., which specifically
delineates the activity which may result in disciplinary action
being taken. The activities specified are either transferred
from s. 494,042, F.S., or newly created. Examples of such
grounds include: <{raud, misrpresentation, deceit, negligence, or
incompetence 1n any mortgadge financing transaction; a material
misstatement of fact on an i1nit:ial or renewal application; any
breach of trust funds or excrow funds, or any misuse of personal
property; failure to issue a satisfaction of mortgage when the
proceeds were not disbursed and when the mortgagor has fully paid
the mortgage broker's costs and commission; failure to timely pay
any fee, charge or fine under this chapter; refusal to permit an
investigation or examination of books and records; consistently
underestimating the maximum closing costs; and, failure to comply
with or violation of any other provision of this chapter.
Additionally, this section provides that a principal mortgage
broker shall be subject to suspension or revocation for employee

actions 1f there is a pattern of repeated violations by employees
or such broker has knowledge of theviolations.

Section 16 amends s. 494.06, F.S., to i1ncorporate needed
technical changes in order that the language may be conformed to
the proposed licensing process.

Section 17 creates s. 494.065, F.S., and precribes the
authority of the department relating to investigations and
complaints. Portions of this section are derived from current
law. The department has the authority to exempt from the
disclosure requirements in s. 119.01, F.S., all records and
information obtained pursuant to an 1nvestigation under specified
circumstances. A privilege against civil liability is granted to
any complainant or any witness wi<h regard to information

furnished with respect to an :nvestigation or preceeding pursuant
to this act.

Section 18 amends the section entitled "powers of the
department" to conform :1t to s. 517.201, F.S., Securities
Transactions. The changes are a substantial rewording of this
section and grant the department broad powers relating to
subpeonas.

Section 19 amends s. 494.071, F.S., and removes a major
portion of the law to other sections 1n the bill. The remaining
changes in this section are merely technical and provide clarity
as to the intent of the provisions.
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Section 20 amends the provisions relating to the issuing of
cease and desist orders and refund orders. Praimarily, the
changes in this section are technical and allow the provisions to
conform to the proposed licens:ng structure. The deleted
language has been transferred to another section of the bill.

Section 21 amends the provisions on "requirements and
prohibitions," s. 494.08, F.S., :to provide for needed conforming
language regarding the proposed licensing structure.

- Additionally, this section contains a new provision
which would allow for some flexibility i1n the total cost
associated with processing and closing the mortgage loan.
Current law requires that the total maximum cost be provided to
the borrower. This amendment would permit the broker to provide
an estimate of the total costs. The maximum estimated costs may
be expressed as a range of possible costs. However, the costs

excludes the mortgage brokerage fee, loan origination fee and
prepaid items,

= The actual cost must be within 10 percent or $100.00 of
the estimate, which ever 1s greater, in order for the borrower to
be obligated to the contract. Wwhere the actual cost exceeds the
estimate by more than 10 percent, the broker is required to
obtain a written agreement from the borrower acknowledging the
consent to continue with the obligation. This applies only to
brokerage agreements on loans to be secured by residential
properties containing four or less units. Larger contracts would

be governed only by the contracts and would be subject to
contractual remedies.

- Each deposit agreement entered :nto by a licensee or
registrant shall contain language summarizing the limits and
conditions of recovery from the Mortgage Guaranty Fund. This
amendment was recommended by the Auditor General.

Section 22 of the legislation amends s. 494.081, ¢.S
incorporate needed language to further the change 1n the
licensing structure as set forth by this bill.

., to

Section 23 amends the provision which discusses liability
where an uniawful mortgage transaction occurs, s. 494.091, F.S.
The change expands the scope of this section to both borrowers

and the lender. Current law only speaks to the liability to the
lender.

Section 24 addresses the section entitled prohibited
practices, s. 494.093, F.S. The language 1s transferred from s.
494,04, F.S., and provides that a mortgage broker must obtain a
license and a mortgage brokerage business must be 1ssued a
registration by the department.
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Section 25 of the bill contains language which limits the
scope of criminal violations from any violation to specified
violations. Add:itionally, 1t raises the penalty from a
misdemeanor to a third degree felony. Where the offense 1s more
serious, the penalty has been raised to a first degree felony.
If the value of money and property unlawfully obtained exceeds
$50,000 and there are five or more victims i1nvolved, the
convicted person shall be gulilty of a first degree felony.

Section 26 allows licensees as of the effective date to be
grandfathered.

Section 27 of the committee substitute creates new language
providing that no judicial or administrative proceeding pending
on September 1, 1986, shall be abated as a result of any
amendment, repeal, or addit:on to Chapter 494, F.S., by this act,.

Section 28 repeals s. 494.04, F.S., as amended by Chapters
84-216 and 85-271, Laws of Florida. It also repeals s. 494.05,
F.S., as amended by Chapter 85-271, Laws of Florida. These
sections are repealed due to the revisions of the licensing
process and the denial and suspens:on procedure. The contents of

both sections are restructured and placed within orhter sections
of the Committee Substitute.

Section 29 requires that each section within Chapter 494,
F.S., which 1s amended or added to by this act 1s repealed on
October 1, 1991. A review by the Legislature pursuant to s.
11.61, F.S., is provided for in this section.

Section 30 provides that tnis act shall take effect
September 1, 1986.

IT. ECONOMIC IMPACT:

A. Public:

The economic 1mpact of this bill on the public, which is
basically mortgage brokers and mortgage businesses licensed under
the act, 1s the simplification and clarification of the licensing
procedure. Any additional i1mpact of the legislat:on 1s
negligible.

B. Government:

According to the Department of Banking and Finance, the
implementation of this bill should not necessitate the creation
of any additional positions (nor provide any other significant
fiscal impact). However, the legislation will have the effect of
simplifying the current licensing procedure for mortgage brokers,
and thereby produce an administrat:ve benefit to the department,
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III. STATE COMPREHENSIVE PLAN IMPACT:

None

IvV. COMMENTS :

tatement of Substantial Changes

In the Committee Substitute, the term "principal mortgage
broker" means a licensee in charge of, and responsible for, the
operation of the principal place of business and all designated
associate brokers. Here the principal mortgage broker 1s not
designated as the primary broker. However, the Committee
Substitute does explicitly state that the principal mortgage
broker has a certain degree of responsibility for the activity
that occurs in the business. All other terms 1n the definition
section remain as in the original bill.

Section 2 of the Committee Substitute specifically
incorporates consumer £{inance companies a3s being exempt from the

provisions of this act. The original bill utilized the term
"small loan companies.”

Under s. 494,035, F.S., department duties and powers, the
Committee Substitute deletes subsection (4) which granted the
department authority to lower spec.f:c fees. House Bill 837
permitted the lowering of fee, provided i1t was done by rule.

The language in Sectior 1 of the Committee Substitute
provides that the time perioc¢ for reporting a change 1in
employment to the department :s no later than 15 business days

after such a change. The orig:nal ti1il only allowed 10 calendar
days.

Addi1ticnally, this bill adds language stating that the
1nitial mortgage brokerage license skhall be valid for the
remainder of the biennium 1n whicn the l:cense 1s 1ssued. This
language was not conta:ired in <he or:giral Dill.

The renewal of tne mortgage Dbrokerage business registration
has been amended by the Committee Substitute to allow the

language to apply to branch office permits. Only registrants
were addressed 1in the original bill.

Several additions to the section discussing branch office
permits were 1ncorporazed 1n the Committee Substitute to require

more information concerning the business. House Bill 837
requested minimal information.
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Changes in Sections ¢ and 11 of the Committee Substitute
add clarity to the language of the original bill.

The Committee Subtitute deletes language which permitted
the department to intervene on benalf of the mortgage broker in
any action against a mortgage broker. The original bill granted
such authority to the department as an effort to provide
protection to the Guaranty Fund.

Throughout the bill there are several places where calendar
days have been amended to business days. This prov:ides a longer
time period in which to respond with the appropriate behavior.

The Committee Substitute provides that consistently
underestimating the maximum closing costs 1s a ground for
disciplinary action. This was not included i1n House Bill 837,
This section of the Committee Subtitute 1ncorporates current law
which was inadvertently left out of the bill. The inserted
material provides that failure to issue a satisfaction of

mortgage under specified conditions 1s ground for disciplinary
action.

Additionally, the Committee Substitute provides that a
principal mortgage broker 1is subject to suspens:on or revocation
for employee actions if there is a pattern of repeated violations
by employees or the principal mortgage broker has knowledge of
the violations. Under House Bill 837 the liability of the

principal mortgage broker for employee actions was not restricted
or limited 1n any manner,

In the Committee Subst:tute, the language relating to the
estimating of costs by the broker 1s specified 1n greater detail.
Additionally, 1t allows the maximum estimated costs to be
expressed as a range of costs. It also explicitly excludes
certain costs from being i1ncorporated 1n the total actual cost
when 1t 1s compared to the estimate. The actual cost cannot be
more than 10 percent or $1G0, whichever :s greater, above the

estimate 1f the obl:igation of the borrower 1s to rema:in on the
mortgage loan.

A new section :s created in the Comm:ttee Substitute which
provides that no jud:cial or administrative proceed:ing pending on
September 1, 1986, shall be abated as a result of any amendment,
repeal, or addit:ion to Chapter 494, F.S., by this ac:.

Several of the fees in the Committee Substitute are stated
in terms of amounts which cannot be exceeded, maximum cCoOSts,
while the original b:ill states the fees with exactness.
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T SUMMARY :

The Committee Substitute substantially revises the Mortgage
Brokerage Act, Chapter 494, F.S., to provide for the
restructuring of the licensing procedure. Additionally, the bill
revises the process relating to the Mortgage Brokerage Guaranty
Fund. This legislation increases the powers and duties of the
Department of Banking and Finance (department) and provides for
administrative penalties and fines for license violations.

A. Current Law & Present Situation:

Chapter 494, F.S., the Mortgage Brokerage Act, provides for
the licensing and regulation of mortgage brokers and mortgage
solicitors by the Division of Finance of the Department of
Banking and Finance.

The definition section of Chapter 494, F.S., provides that
the term "mortgage broker" refers to any person who makes,
negotiates, acquires, sells, or arranges for or offers to make,
negotiate, acquire, sell, or arrange for a mortgage loan or
mortgage loan commitment. A mortgage solicitor is any individual
who 1s not licensed as a mortgage broker, but who performs the
function of such a broker and who 1s employed by a mortgage
broker or is under the direction of a mortgage broker.
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Exempt from the statutory provisions of Chapter 494, F.S.,
are lending 1nst:tutions, 1ndividuals who lend their own funds
without intent to resell the mortgage, and attorneys rendering
service in the course of their law practice.

The Mortgage Brokerage Guaranty Fund was created in 1977
and is designed to provide compensation to any person who is
adjudged to have suffered monetary damages as the result of
certain specified acts committed by a mortgage broker or
solicitor. The Fund, established within s. 494.043, F.S.,
provides for the payment of a guaranty fee which 1s in addition
to the license fee. A principal mortgage broker must annually
pay @ $50 fee for both a new license and the renewal of a
license. A mortgage solicitor and other brokers must pay a $10
fee per license year for the granting of a new license and the
renewal of a license.

However, from October 1, 1985, unt:l the balance 1in the
fund first reaches $1.5 million, the fees shall apply only to

initial issuance of a license to a person who has not previously
been licensed.

The conditions for recovery under the Guaranty Fund are set
forth in s. 494.044, F.S., of the Mortgage Brokerage Act.
Benefi1ts payable from the Guaranty Fund for individual claims are
limited to $20,000. However, claims in the aggregate agalnst any
one mortgage broker or mortgage solicitor are l:mited to $100,000
with payment made in the order notice is received.

A license granted under the Mortgage Brokerage AcCt can be
suspended, denied, or revoked as provided in s. 4394.05, F.S. The

Act sets forth specific conditions under which such action may
occur.

Section 494.06, F.S., describes the requirements relating
to the maintaining of booxs, accounts and records by the
principal broker. The authority of the department to prescribe
the minimum i1nformation to be shown :n such documents and the
authority to examine such documents :s addressed in this section.

The power of the department relating to the 1ssuance of
subpoenas, to petition the court for a subpoena duces tecum, and
to promulgate rules 1s discussed in s. 494.07, F.S.

The restraining of a violat:ion by the obtaining of an
injunction 1s addressed 1n s. 494.071, F.S., of the Act.
Whenever any person engages 1N any practices or transactions
which would be fraudulent and 1nconsistent with the intent of
this chapter or violates this chapter, the department may bring
an action to enjoin such activity. In addition, the department's

authority to i1nvestigate questionable activity is provided for 1in
this section.
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When any provision of this Act has been violated, the
department has authority under s. 494.072, F.S., to 1ssue cease

and desist orders. Administrative fines may also be 1mposed for
violating the order.

Penalties for noncompliance with this Act are set forth in
s. 494.10, F.S.

B. Effect of Proposed Changes:

Section 1 of this bill amends the definition section of the
act in the following manner:

= eliminates the definition of "mortgage solicitor."
Currently, the qualifications to become a broker and solicitor
are the same, therefore, a justification for differentiating
between individual brokers and solicitors does not exist.

= defines the term "mortgage brokerage business" :in a
manner consistent with the definition of a mortgage broker. It
allows the act to differentiate between an i1ndividual who 1s
licensed and a business that 1s licensed under the act.

- amends the definition of a "licensee"” to reflect the
change in the regulatory structure regarding the licensing of a

business. A registrant is a business which is registered
pursuant to this act.

amends the definition of a "principal mortgage broker."
A licensee in charge of, and responsible for, the operation of
the principal place of business and all designated associate
brokers constitutes a principal mortgage broker.

- defines the term "ultimate equ:table owner." A natural
person who has any type of ownership interest in a business
licensed under this act is termed as such an owner and may be
liable for the conduct of the bus:iness.

defines the term "designated associated broker" to mean
the licensed mortgage broker in charge of a branch office.

- creates additional definitions which will have the
effect of clarifying the i1ntent of the act.

Section 2 of the Committee Substitute amends s. 494.03,
F.S., to provide that 1t 1s not necessary to negate any of the
exemptions provided in this chapter i1n any proceedings brought
under the act. The party claiming the exemption must establish
the right to the exemption. The act does not appiy to banks,
trust companies, savings and loan assocliatlions, penslon trusts,
credit unions, lhsurance companies, consumer finance companies,
federally licensed small business i1nvestment companies, Or
certain securitlies dealers.
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Section 3 of the bill creates s. 494.335, F.S., which
specifies the duties of the department. New language directs the
department to be responsible for the admin:stration and
enforcement of this chapter. Current law :s added to this
section which gives the department authority to adopt rules
necessary to administer the act, Similarly, language placing all

fees, charges and fines collected within the State Treasury 1s
transferred to this section.

Section 4 creates s. 194,037, F.S., which describes the
mortgage brokerage licensure requ:rements. This section combines
portions of existing law with new language to set forth specific
initial licensing criteria., It provides that each initial
application for a mortgage broker license shall be in written
form as prescribed by the department. Any information reasonably
necessary to maxke a determination of eligibility for licensure
may be requested by the department.

- In order to obtain a license, the applicant must be 18
years of age, have submitted a completed application and a
nonrefundable application fee of $150, passed a written test, and
filed a complete set of fingerprints. However, a license may be
denied 1f the applicant has violated any of the provisions of s.
494.055(1) of tne act, Further, 1f the applicant nas pending any
criminal prosecutions or administrative enforcement actions, the
license may be denied. The department has the authority to
require any information reasonably necessary to make a

determination of eligibility for licensure pursuant to this
chapter.

This section prohibits the department from granting to
any individual more than one mortgage broker license at any one
time. Currently, an individual broker or solicitor may have a
different license for each employer. This limitation prevents an
individual from possessing more than one license, but does not
prohibit employment with more than one business. It directs a
licensee to be employed by a registrant or registrants, unless
self-employed. The license shall state the place of employment.,
No later than 15 business days after any termination of
employment, both the registrant and the employee shall send
written notice of such change.

The department shall endorse any :change of employment
and shall set, by rule, a fee nct to exceed $50 for endorsement.,

Section 5 of the bill creates s, 494.038, F.S., to set

forth the requ:irements relating to the renewal of a mortgage
broker license.

The department shall renew a mortgage broker license
upon receipt of the completed renewal application and the $150
renewal fee. Additionally, the department 1s authorized to
prescribe the form of the renewal application and require an



Page 5
Bill # HB 837
Date: June 15, 1986

update of all i1nformation provided on the 1nitial application,.
This section authorizes the department to adopt rules
establishing a biennial renewal of mortgage broker licenses.

= 1f a license 1s not renewed by the end of the biennium,
it shall automatically revert to 1nactive status. However, it
may be reactivated upon the filing of a completed reactivation
application, payment of the renewal fee, and payment of a
reactivation fee. A license not renewed within 2 vears of
becoming active shall expire,

Section 6 provides for the registration of mortgage
brokerage businesses. The following criteria must be met in
order for a business to be registered under this act.

= A business must submit a completed application form,
pay a nonrefundable application fee of $150, and designate a
qualified principal mortgage broker.

= The registration may be denied 1f the designated
principal mortgage broker; any officer, director, partner, joint
venturer, or any natural person owning a 1lC percent or greater
interest 1in the mortgage brokerage business; or any natural
person who 1s the ultimate equitable owner of a 10 percent or
greater 1nterest 1n the business has comm:itted any violation set
forth in s. 494.055, F.S. 1If there 1s any pending criminal
prosecution or administrative enforcement action which involve
fraud, dishonest dealing, or any o=-ner act of moral turpitude the
registration may be denied.

This section also authorizes the department to request
specific information regarding the bus:iness ownership and
formation. Additionally, any informat:on which the department

believes 1s reasonably necessary to determine eligibility may be
requested.

Section 7 sets forth the criteria for renewal of the
mortgage brokerage business registration.

A completed application with a nonrefundable fee not to
exceed $150 must be submitted to the department. Further, each
branch office must pay a fee not to exceed $150 at the time of
renewal. The department may require an update of all information
provided in the registrant's 1nitial application.

= This section gives the department the authority to
establish a procedure for a biennium renewal period for
registrants. Where the renewal does not occur by the biennium
prescribed by the department, the registration shall
automatically become 1nactive for up to 2 years. The same
procedure for reactivating a license will apply for registrants,
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Section 8 prescribes the process regarding the issuing of a
permit to a branch office. This 1s basically a change from
granting a "branch office license" to the granting of a "branch
office permit." The language 1s primarily current law, s.
454.04, F.S. The permit shall be 1ssued only upon receipt of a
completed application and a nonrefundable fee not to exceed
$150.00. However, the branch office permit shall i1nclude
specific i1nformation regarding the branch office and the
registrant. The permit shall be i1ssued in the name of the
registrant which maintains the branch office.

Section 9 of this legislation creates s. 454.0393, F.S.,
and sets forth the requirements relating to licensees and
registrants. However, the language within this section basically
incorporates current law in s. 494.04, F.S. This sect:on does
add a provision which requires each registrant and self-employed
licensee to report any action in bankruptcy, voluntary or

involuntary, to the department not later than 7 calendar days
after said action is instituted.

Section 10 of the Committee Substitute amends s. 494.041,
F.S., to conform the language to the change in the licensing
structure. The term "mortgage solicitor"” 1s deleted, and the
provision 1is conformed to the procedure proposed by this bill.

Section 1l of the bi1ll conforms the language within the
provisions prescribing the Guaranty Fund to the proposed changes
1n the licensing structure. In addition, this section adds
language providing that recovery from the fund shall only be
allowable for borrowers or lenders. Cnly the party to a mortgage
financing transaction who 1s adjudged by a Florida court to have
suffered monetary damages as a result of any violation of this
chapter by a licensee or registrant may recover from the fund.
The deleted language within this section is transferred to
another section 1n the bill.

Section 12 amends s. 494.043, F. S., to provide that
recovery from the Guaranty Fund must be preceded by a recorded
final judgement issued by a Florida court of competent
jurisdiction. Additionally, language is added which requires
that the department receive a copy of a complaint being filed at
the time the action 1s instituted. If the licensee or registrant
against which a claim 1s sought has filed for bankruptcy or has
been adjudicated bankrupt, the claimant must file a proof of

claim in the banxruprtcy proceedings and shall notify the
department by certified mail.

Section 13 further amends provisions governing the Guaranty
fund to conform the section to the proposed changes in the
licensing structure. It aiso adds clarification to existing law
regarding recovery for cla:imants giving notice after 2 years from
the first completed and vai:d notice. Such claimants may only
recover from the remain.ng portion of the $100,000 aggregate 1in
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an amount equal to the unsatisfied portion of that person's
judgment or $20,000, whichever 1s less.

Section 14 creates s. 494.052, F.S., to extend the
penalties applicable for noncompliance with this chapter. When
the departmemt finds any person in violation of the grounds set
forth in s. 494.055(1), F.S., the department may revoke, suspend,
or deny a license or registration. Also, the department may
place a licensee or registrant on probation, issue a reprimand,
or impose a fine for violations of the act.

Section 15 creates s. 494.055, F.S., which specifically
delineates the activity which may result in disciplinary action
being taken. The activities specified are either transferred
from s. 494.042, F.S., or newly created. Examples of such
grounds include: fraud, misrpresentation, deceit, negligence,
incompetence in any mortgage financ:ing transaction; a mater:al
misstatement of fact on an i1nitial or renewal application; any
breach of trust funds or excrow funds, or any misuse of personal
property; failure to issue a satisfaction of mortgage when the
proceeds were not disbursed and when the mortgagor has fully paid
the mortgage broker's costs and commiss.on; failure to timely pay
any fee, charge or fine under this chapter; refusal to permit an
investigation or examination of books and records; consistently
underestimating the maximum closing costs; and, failure to comply
with or violation of any other provision of this chapter.
Additionally, this section provides that a principal mortgage
broker shall be subject to suspension or revocation for employee

actions if there is a pattern of repeated violations by employees
or such broker has knowledge of theviolations.

or

Section 16 amends s. 484.06, F.S., to 1incorporate needed
technical changes in order that the language may be conformed to
the proposed licensing process.

Section 17 creates s. 494.065, F.S., and precribes the
authority of the department relating to i1nvestigations and
complaints. Portions of this section are derived from current
law. The department has the aurthority to exempt from the
disclosure requirements in s. 119.01, F.S., all records and
information obtained pursuant to an investigation under specified
circumstances. A privilege against civ:il liability is granted to
any complainant or any witness with regard to information

furnished with respect to an investigation or preceeding pursuant
to this act.

Section 18 amends the section entitled "powers of the
department” to conform it to s. 517.201, F.S., Securities
Transactions. The changes are a substantial rewording of this

section and grant the department broad powers relating to
subpeonas.
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Section 19 amends s. 494.071, F.S., and removes a major
portion of the law to other sect:ons 1n the bill. The remaining

changes in this section are merely tecnnical and provide clarity
as to the intent of the provisions.

Section 20 amends the provisions relating to the issuing of
cease and desist orders and refund orders. Primarily, the
changes in this section are technical and allow the provisions to
conform to the proposed licensing structure. The deleted
language has been transferred to another section of the bill.

Section 21 amends the provisions on "requirements and
prohibitions," s. 494.08, F.S., to provide for needed conforming
language regarding the proposed licensing structure.

= Additionally, this section contains a new provision
which would allow for some flexibility in the total cost
associ1ated with processing and closing the mortgage loan.
Current law requires that the total maximum cost be provided to
the borrower. This amendment would permit the broker to provide
an estimate of the total costs. The maximum estimated costs may
be expressed as a range of possible costs. However, the costs

excludes the mortgage brokerage fee, loan origination fee and
prepaid items.

The actual cost must be within 10 percent or $100.00 of
the estimate, which ever is greater, in order for the borrower to
be obligated to the contract. Where the actual cost exceeds the
estimate by more than 10 percent, the broker 1is required to
obtain a written agreement from the borrower acknowledging the
consent to continue with the obligation. This applies only to
brokerage agreements on loans to be secured by residential
properties containing four or less un:ts. Larger contracts would

be governed only by the contracts and would be subject to
contractual remedies.

s Each deposi1t agreement entered 1nto by a licensee or
registrant shall contain ianguage summar:zing the limits and
conditions of recovery from the Mortgage Guaranty Fund. This
amendment was recommended Dy the Acditor General.

Section 22 of the leg:slat.on amends s. 494.081, F.S., to
incorporate needed language to further the change in the
licensing structure as set forth by this bill.

Section 23creates s. 494,082, F.S., to allow & limited
exemption to a defined group of sellers and lenders. This
section provides that federally approved and regulated mortgage
sellers and lenders are exemted from several provisions cf the
act. The exemptions are permitted in order to prevent areas of
regulatory duplication which would result because of the changes
to chapter 494, F.S. Additionally, the structural differences
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which exist between various lenders licensed under the Mortgage
Brokerage Act necessitate these exemptions.

Section 23 amends the provision which discusses liability
where an unlawful mortgage transaction occurs, s. 494,091, F.S.
The change expands the scope of this section to both borrowers

and the lender. Current law only speaks to the liability to the
lender.

Section 24 addresses the section entitled prohibited
practices, s. 494.093, F.S. The language 1s transferred from s.
494.04, F.S,, and provides that a mortgage broker must obtain a
license and a mortgage brokerage business must be issued a
registration by the department.

Section 25 of the bill contains language which limits the
scope of criminal violations from any violation to specif:ed
violations. Additionally, 1t raises the penalty from a
misdemeanor to a third degree felony. Where the offense i1s more
serious, the penalty has been raised to a first degree felony.
If the value of money and property unlawfully obtained exceeds
$50,000 and there are five or more victims involved, the
convicted person shall be guilty of a first degree felony.

Section 26 allows licensees as of the effective date to be
grandfathered.

Section 27 of the committee substitute creates new language
providing that no judicial or administrative proceed.ng pending
on September 1, 1986, snall be abated as a result of any
amendment, repeal, or addition to Chaprer 484, F.S., by this act.

Section 28 repeals s. 494.04, F.S., as amended by Chapters
84-216 and 85-271, Laws of Florida. It also repeals s. 494.05,

F.S., as amended by Chapter 85-271, Laws of Florida. These
sections are repealed due to the revisions of the licensing
process and the denial and suspension procedure. The contents of

both sections are restructured and placed within orhter sections
of the Committee Subst:itute.

Section 29 requires that each section within Chapter 494,
F.S., which is amended or added to by this act is repealed on
October 1, 1991. A review by the Legislature pursuant to s.
11.61, F.S., is provided for in this section.

Section 30 provides that this act shall take effect
September 1, 1986.
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IT. ECONOMIC IMPACT:

A. Public:

The economic impact of this bill on the public, which 1is
basically mortgage brokers and mortgage businesses licensed under
the act, is the simplification and clarification of the licensing
procedure. Any additional impact of the legislation :s
negligible.

B. Government:

According to the Department of Banking and Finance, the
implementation of this bill should not necessitate the creation
of any additional positions (nor provide any other significant
fiscal impact). However, the legislation will have the effect of
simplifying the current l:censing procedure for mortgage brokers,
and thereby produce an administrative benefit to tne department.

ITI. STATE COMPREHENSIVE PLAN IMPACT:

None
Iv. COMMENTS :
None
V. LEGISLATIVE HISTORY:

A. Enacted Bill:

Representative Gibbons pref:led House Bi1ll 837 on March 7,
1986. It was referred to House Commerce and Appropriations.
Both HB 837 as 1ntroduced and the proposed committee substitute
(PCS) as described above, were agendaed for consideration by the
Subcommittee on Banxing and Finance. The Subcommittee reported
the PCS favorabiy, as a Proposed Comm:ittee Substitute on Aprii
15, 1986. On April 23, the fuil Commerce Committee reported the
PCS favorably as a Committee Substitute. After being withdrawn
from Appropriat:ions, the bill was placed on Special Order. It
passed the House 110-0 on May 9 (HJ 00310). Tne Senate received
the bill and referred iz to Senate Commerce and Appropriations.
The bi1ll was withdrawn from both committees and taken up on the
Senate floor where 1t was stbsrtitured for CS/SB 633. The House
Bill passed as amended 37-0 (SJ 00333). The amendment proviced
that federally approved and regulatec mortgage sellers and
lenders are exempted from certain provisions of the bill., It was
immediately certified (SJ 00333). The House concurred on May 22
and the Committee Substitute passed as amended 114-0 (HJ 004S0).
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Committee Substitute for House Bill 837 was approved by the
Governor on June 5, 1986 (HJ 01474).

B. Disposition of Companion:

Senator Hair prefiled Senate Bill 609 on March 26, 1986,
The Senate Commerce Committee reported 1t as a Committee
Substitute on April 17 (SJ 00120). The bill was withdrawn from
Senate Appropriations on May 13 and placed on the Special Order
Calendar (SJ 00250). On May 20, 1986, CS/HB 837 was passed in
lieu of CS/SB 609 which was laid on the table (SJ 00333).
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