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By Representative Bell 

A bill to be ent1tled 

An act relating to land acquisition; amending 

s. 73.092, F.S.; revising language v1th respect

to attorney's fees in eminent domain 

proceedings; providing for an offer of Judgment 

by the petitioner; providing that a condemning 

authority shall be considered the party 

defending against a claim in the event of an 

appeal of the judgment order; amending s. 

337.271, P.S.; providing that th• Department of 

Transportation shall pay all reasonable costs 

and attorney's fees incurred pursuant to a 

prel1t1gation settlement; providing that any 

disagreement of the parties as to the 

reasonableness of costs and attorney's fees 

shall be resolved pursuant to the 

Adm1n1strative Procedure Act; providing an 

effective date. 

Be It Enacted by the Legislature of the State of Florida: 

section 1. Subsections (1) and (6) of section 73.092, 

Plorida Statutes, are amended, and subsections (7) and (8) are 

added to said section, to read: 

73.092 Attorney's fees.--ln assessing attorney's fees 

in eminent domain proceedings, the court shall consider: 

(1) Benefits resulting �o the client from the services

rendered. However, under no circumstances shall the 

attorney's fees be based solely on a percentage of the award. 

t6) The attorney's time and labor reasonably required 

adequately to represent the client. 

CODlt-lG w.,.i, 1n .,.._.. ...._... ty!'• ere tlelet1en1 hem u11f1n1 lew, wertls yn4erl,nff •..- ■tltl,h■ns 



186-532-10-6

1 (a) The �ondemnee's attorney shall submit to the 

2 condemning authority and to the court complete t1me records 

3 and a detailed statement of services rendered by date, nature 

l. 22

1.23 

4 of services performed, time spent performing such services, 11 24

5 and costs incurred at least 30 days prior to a hearing to 1.25 

6 assess attorney's fees under this section. 

7 (b) Thu subsection shall apply to all proceedings ll.26

5 filed after July 1, 1955, 

9 

10 Hevever;-Hnder-no-e�rel:illstanees-sh■ii-the-attorney�s-Eees-be 11.29 

11 b■sed-seieiy-oft-a-pereent■qe-eE-the-■wardT 

12 (7} Where an offer of 7udgment made by the petitioner, 

1

1:lus 

13 pµrsuant to the Florida Rµles of Civil Procedure, 1s either 1.31 

16 re1ected or em1res, and the verdict or 1udgment is less than 

15 or egu4l to the offer of Judgment, no attorney's fees or costs 

,

1.32 

16 shall be awarded for time spent by the attorney or costs 1.34 

17 incurred after the time of rejection or expiration of the 

18 offer. Where an offer of Judgment u accepted or the verdict 

1

1

.35 19 exceeds the offer of Judgment, attorney's fees and costs shall 1.36 

20 be determined in accordance v1th subsection fl), An offer of 

21 Judgment shall not be made by the petitioner until the 

22 expiration of 180 days from the filing date of a petition 

23 under this chapt�r or chapter 74. 

24 (8) For the purposes of Florida Rule of C1v1l 

25 Procedure 1.442, a condemning authority shall be considered a 

26 party defending against a claim at any time after the entry of 

27 an order of t•k1ng 1n any condemnation action. 

28 Section 2. S�bsect1on i6) of section 337.271, Florida 

29 Statutes, 1s amended to read: 

30 

31 

337.271 Negot1at1ons for acqu1s1t1ons.--

2 

1. 37

1. 38

l:lus 

1.40 

1.U 

1.42 

1.43 

COO[HG: Words st��e�en are dele�1ons; �ords underlined are add1t1ons. 



186-532-10-6

1 (6) Upon subm1ss1on of an 1nvo1ce �h1ch complies �1th 

21 the requirements of this subsection from-the-fee-owner�s 

31 appr■tser, the dep•rtment sh•ll pay all re•sonable costs, 

,1 1nclud1ng reasonable •ttorney's fees, incurred on behalf of a

51 property owner �ho proceeds to prel1t1gat1on negot1at1on

6 settlement pursu•nt to the prov1s1ons of this section. The 

7 attorney's fees shall be based upon the cr1ter1a of s. 73.092 

1.1 

l.• 

1., 

1. 

1. 

e tfte-reason■bie-eost-of-obtatntnq-tfte-appratsai-report-provtded 
1
1. 

9 for-in-sl:U!seetton-ft➔-■nd-tfte-reasonab¼e-eost-of-an-esttm■te l. 

101 of-Dustness-dui■9es-prepered-by-■-eerttfted-pttbite-■eeo�nt•nt 

11[ provtded-for-tn-subseetton-fS*• The 1nvo1ce sh•ll state the l.'

12 nature of the services performed by d•t•, the number of hours 

13 expended by date, and the hourly rate for such services. 1. 

14 Reasonable costs or attorney's ap�ra�s•l-or-aeeountant fees as 1.

15 authorized by this section shall not exceed the general or 1. 

161 customary hourly rate for such services appratsai-or 

17
1 

eeeo�nttn�-Eees 1n the community. Any disagreement of the 

18 p�rt1es as to reason�bleness of such costs and attorney's fees 

191 shall be resolved pursuant to chapter 120, the Admin1strat1ve 

201 Procedure Act. 

21 

22 

23 

2< 

25 

26 

27 

28 

,q, 

30 

31 

Section 3. This •ct shall take effect upon becoming a 

law. 

•••••••••••••••••••••••••••••••••••••••••

HOUSE SUMMA.RY 

Revises language with respect to attorney's fees 1n 
eminent domain proceedings to provide for fees ·,nth 
respect to an offer of Judgment by the petitioner and to 
provide t�at a condemning authority shall be considered 
the party defend1ng against a claim 1n the event of an 
appeal of the Judgme�t order. Provides t�at the 
Department of Transportation shall pay all reasonable 
:osts and attorney's fees incurred pursuant to certain 
prel1t1gat1on settlements. Provides that any 
disagreement of the part1es as to the reason•bleness of 
costs and attorney's fees shall be resolved pursuant to 
the Adm1n1strat1ve Procedure Act, 

3 

1: 

1. 

1. 

CODING: Words �trteken are delet1ons; words underlined are additions, 
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By the Cola1ttee on Judiciary and Representatives Bell and 
Jennings 

A bill to be entitled 

An act relating to land acqu.i■ition, creatinv 

•· 73.0511, P.s., pro•iding for preliti9Ation

negotiation procedure■ with re■pect to eainent 

domain, prOYiding for co■t■ and attorney'■ feH 

in prelitigation proceeding■, pro.iding for 

apportionaant of a ■ettlement in prelitlgation 

proceedings; amendlnt •· 73.0,2, r.s., re•i■ing 

language with re■pect to attorney's fen in 

eainent doaain proceeding■; pro•iding for an 

offer of judgaent by the petitioner; prcwidint 

that• condemnin9 authority ■hall be conaidered 

the party defendint again■t a claim in the 

e•ent of an appeal of the judgment order, 

uending •· 73.131, P.s., re•iaing langqge 

with re■pect to appeal■ co■ta; ... ndint •· 

337.271, r.s., pro•iding that the Department of 

Tranaportation ■hall pay all rea■onabl• co■ta 

and attorney'■ f••• incurred pur■uant to a 

prelltigation aettl ... nt, prcwiding th&t if the 

partie■ cannot agree on the amount of coat■ and 

attorney•• fee■ to be paid by the department 

the property owner uy file • coaplalnt in 

circuit court, prcwidlng for the application of 

the act; providing an effective date. 

27 .. It Knacted by the Leti■lature of the State of Plorida: 

21 

2' Section 1. Section 73.0511, Plorida Statute■, i■ 

30 created to readi 

31 



116-5l2C-4-7

l 73.0511 Prelitiga.tion negotiation proc.-ding•; coat•

2 and attorney•• fee■r apportiomnt of aettleaent.--

3 (1) Any per■on who intend■ to exerciae the power of

4 ainent doaain ■hall negotiate in good faith with the fee

5 owner 9f the property to be acquired, the le■■ee, 110rt9a9ee,

l:lua 

1.1, 

lslue 

1.21 

, judgaent creditor, lienholder, and any other person haYinq an 1.22 

7 intere■t in the property and ah.Ill attempt to arrive at an 1.23 

I agreed U10unt of compenntion to be pa.id for the property. 

' (2) At the inception of negotiation for acquiaition, !slue

10 the condeaninq authority •ball notify the per■on■ ■pecified in 1.25 

11 aub■ection {l) whoae intere■t and add.re•• i• a■certainabl• 

12 through diligent ■earch of the followin9: 1.2, 

13 (•) That all or a portion of hi■ property i■ nece■■ary 1.27 

14 for a particular project; 

15 (b) The nature.of the project for which the pa.reel i■

li deemed necea■ary; 

1.21 

17 {c) The fff owner'■ ■tatutory right■ under ••· 73.091 1.2, 

11 and 7l.Ot2J and 

19 (d) The fff owner'■ right■ and re■pon■ibilitie■ under

20 aubaection■ 14), (S), and (i). 

1.30 

21 (ll The notice shall be ■ant by certified mail, return lzlus 

22 receipt regue■ted. The retyrn of the notice a■ undeliYerable 1.32 

23 by the poetal authoritie■ con■titute■ coaplianee with thi■ 

24 prowi■ion. The condeaninq authority i■ not required to 9ive 

25 notice to a person who acquire■ title to the proe-rty 

2i ■Ub!!£UeDt to the notice required by thi■ ■action. 

27 (4) The fff owner -x, within 120 day■ after receipt 

21 of the notice required by ■ubeection (2) or at a later date 

29 ■pec;;ified by the condeaninq aut�rity, ■ubllit-a coapletp 

30 apprainl report relating to th■ parcel to be acquired. The 

31 report ■ubaitted. ■hall contain all data and information upon 

2 

1.33 

1.34 

1.35 

lzlue 

1.37 

1.39 

CCIDIIIG1 Word■ str¼ek■ft are deletion■, words underlined are additions. 



116-532C-4-7

1 which the appraiser's conclu■ions are ba■ed and shall be 

2 prepared by an apprai■er vho ha■ been qualified •nd accepted 

3 as an expert real estate appraiser in an eainent domain 

4 proceeding 1n this state within the prior 3 years. Such 

S apprai■er shall be actively registered with the Florida •••l 

i Estate Comm1■■ion as a real e■tate broker or ■alemu.n. On 

7 property subject to multiple ownerehip interest■, there ■hall 

1.40 

1.41 

1.42 

1.44 

I be submitted only one appraisal report which ■hall be the 1.45 

9 appraisal report submitted by the fee owner. 

10 (5) A person who intends to claim bu■ine•• damages l:lu■ 

11 pursuant to•· 73.071(3)(b) uy, within 120 day• after receipt 1.47 

12 of the notice required by subaection (2) or at a later time 

13 specified by the condemning authority, submit to the condetanor 1.48 

14 a complete estiute of busine■■ damage■ to the property. The 

1S estimate shall explain the nature and extent of such darn.ages 

li and ■hall be preP!red by either the bu■ines■ owner or a 

17 certified public accountant. The business owner shall permit 

11 the condeaning authority to copy aad examine, at the bu■ines■ 

19 owner'■ con•enlence, such ot hi■ bu.sin-■■ record■ a■ the 

20 condemner determines to be necessary for it to arrive at a.n 

21 estimate of bu■iness dwge■• 

22 (6) Within 30 days after receipt of the fee owner's 

23 appraisal report and the e■ti .. te ot bualne■■ dwges if 

24 submitted, the condemner ■hall ■ubl'll1t to the fee owner all 

2S appr•i•al reports prepared for it which relate to the owner'■ 

26 parcel and subll.it to the busines■ owner any estiaate of 

27 busineas damage■ prepared. 

21 (7) Any statement by the condeanor'• or fee owner's 

29 apprai■er or accountant relating to facts or c0nclu$1on• used 

30 in arri•ing at auch appraiser's or account�nt'■ e■tiaate of 

31 

3 

1.50 

l.Sl 

1.s2 

1.53 

l,S4 

l:lus 

1.s,

1.57 

1.51 

l:lua 

1.60 

CODIIIG: Words •�r¼eken are deletions; word■ underlined are addition■• 



116-532C-f-7

l •alue or clmge• uy be uaed by any N,rty during RffOtiation■

2 und•r thi■ ■ection. 

l.'1 

3 (I) Alter receipt of tbe appraiaal report prepared for l:lue

f the fee owner and the •■tillat.e of buaine■• daug•s if 

s ■ubaitted, the condeanor ■ball Mke an offer of purchaae to 

i the f•• own•r, bu■ines• owaer, and other int•r•■ted per■on■, 

l.'3 

7 if any, which include• the •alue of the land and imprcw•enta 1.65 

I taken and any bu■ine■• or Nflrance a.-.1••• 

, (') Nhen the condwing a11thority and the fee ownen l1lu■ 

11 agree in prelitigation aegotiation to the total aa,unt of a l.i7

11 ■ettl-nt in the aoqui■itioD of property which would 

12 otberwi■• have been ■ubject to the exerci■e of •inent d011ain 

13 except for euch ••ttle11.ent, and the U10unt i■ ■ubject to 

lf appertionaent which cannot be agreed upon betw•en th• other 

lS interuted partiN1 the condeaaor ■hall file, in the circuit 

1, court of the county in whicb the property i■ located, a 

17 complaint ■etting forth the detail■ of the acquisition and 

11 ■ettl--■nt, tendering t.tterewith the agreH amount into the 

19 court regi■try, and reguuting immediate entry of a final 

20 judgment again■t all of the defendant■ on the property ■o 

1.61 

l.H

1.70 

1.71 

1.72 

1.73 

21 acquired. Copie■ of the ccaplaint and final judgaent ■ball be 1.74 

22 ■ernd on all interested partie■ in the manner and for• 1.75 

23 pro•ided by law. Any defenclant who claiM an intere■t in the 1.1, 

24 award shall, within 20 day• after aervice, file appropriate 1.77 

25 pleading■ to bring the ia■n of apportionaent before tile 

2, court, and the aatter ■hall t�ufter proceed according to 

27 the provision■ of thi• chapter. 

1.11 

21 (10) When a aettlwot 1• reached. under thi■ ■ection, lilue 

2, each pairaon who N• an intere■trin the property,•y 1ulllit an 1.10 

30 invoice to the condellniDf a.utbority1 which shall pay all

31 reasonable coat■, including rea■onable attorney'•�•••, 

• 

1.11 

0DDIIIQ1 Words s�r¼e�•• are deletion■, word■ underlined are addition■• 



115-532C-4-7

1 incurred on behalf of any owner or intere■ted per■on who 

2 proceed• to prelitigation n-,otiation ■ettlmnt pursuant to 

3 thia section. The attorney'■ fee■ aball be baaed on the 

4 criteria of •· 73.0t2. The in•oice shall ■tate the n.ture of 

5 the ser•ice■ performed by date, the numt>.r of hour■ expended 

, by date, and the hourly rate for such services. leaaonable 

7 appraisal or accountant fee■ a■ authorised by thi■ section 

I shall not exceed the general or cu■t011ary hourly rate in the 

9 cOlllllunity. If the condemner cannot agree with the fee owner 

10 and other interested e-r■on■ to the aaount of coat■ and 

11 attorney'■ fee■, the circuit court in the county where the 

12 property is located sh«ll have ori9inal jurisdiction O'ler an 

13 action to recover reasonable fee■ and cost■, 

1, (11) An offer of purchase not accepted within 30 day■

15 shall be considered withdrawn, 

1, (12) If the judgaent ulti .. tely entered at trial is

17 lea■ than or equal to the offer of purchase, attorney'■ fee■ 

11 may not be awarded to the proparty owner for service■ rendered 

lt by hi■ attorney after the ti- of rejection or expiration of 

20 the offer. 

21 (13) The offer of purchase procedure described aboYe 

1.12 

1.13 

1.14 

2., 

2.5 

2., 

2.7 

lslu• 

2., 

lslu■ 

2.11 

2.12 

l;lua 

22 doe■ not preclude the award of attorney'• fee■ in a legiti:aate 2.14 

23 contest of th• plaintiff's right to take or �n apportionment 

24 proceedint• between ■ultiple owners. 

25 (14) Evidence of neqotiat�on■ conducted by the partie■ 

25 pur■uant to this section shall not be admi■■ible in any 

27 ■ub■eguent proceeding. 

21 section 2. Subsection■ (1) and 15) of section 73.092, 

2t Florida Statute■, are &l'lended, an• subsection■ (7) and (&i are 

30 added to said section, to read: 

31 

5 

2.15 

l:lu■ 

2.17 

2.1, 

2.20 

CODtaJr Nord■ atr¼eken are deletion•� words underlined are additions. 



lli-532C-4-7

l 73.0i2 Attorney'■ fee■.--In a■■e■■in9 attorney'■ fee■

2 in •iunt doaain proceeding■, the court ■hall consider: 

3 (1) .. nefit■ resulting to the client troa the service■

4 rendered. Iowever1 under no circumetance■ ■hall the 

5 attorney"• fefll be M■ed ■olely on• percentage of the award. 

i (i) The attorney'■ time and labor rea■onably required 

7 adequately to repre■ent the client. 

I tat The condl!llllee'■ attorney ■hall ■ubll.it to the 

t condaani11g authority and to the court complete tilu records 

10 aad • detailed ■tat ... nt of ■er•ice■ rendered by date, uture 

11 of service■ perfor■ed, tiH ■pent perfor■in9 ■uch service■, 

12 and coat■ incurred. at lea■t 30 day■ prior to • hearing to 

13 a■■es■ attorney'• fee■ un•er thi■ ■action. 

14 t�t--�h¼•-••�seet¼en-■h■¼¼-appiy-te-a¼¼-proe■■•¼n�• 

15 f¼¼ri-after-••iy-¼�-¼tlST 

1, 

2,21 

2.22 

2.23 

l:lu• 

2.26 

2,27 

2,21 

1:loa 

2.31 

2,32 

2-33

1:101 

2.35 

17 �•er7-•n•er-ne-e¼re ... tane■■-■he¼¼-the-■tterney�■-fee■-�e 2.31 

11 Nffd-■o¼e¼7-on-■-pereenta1■-of-th■-aw■rdT 

lt (7) Where an offer of judgaent made by the petitioner, 1:lu■

20 pur•uant to the Florida Rule■ of Civil Procedure, is either 2.40 

21 rejected or expire•, and the •erdiet or judgaent i• le•• than 

22 or egual to the offer of judgment, no attorney'■ fee■ or cost■ 

23 ■hall be awarded for tiae ■pent by the attorney or co■t■ 

24 incurred after the ti■e of rejection or expiration of the 

25 offer. Where an offer of judgaent i■ accepted or the verdict 

2i exceed■ the offer of judgment, attorney's fee■ and co■ta •hall 

27 be determined in accordance with subeection (l). An offer of 

21 judgaent ehall not be made by the petitioner until the 

2, expiration of 110 days frc:. the filing date of• petition 

30 under thi■ chapter or chapter 74. 

31 

6 

2,41 

2.43 

2,44 

2.45 

2.46 

2.47 

C'ODIS= Word■ atrie�•a are d■l■tion■1 words underlined are addition■• 



lli-532C-4-7

1 (I) For the purpo•e• of Florida Rule of Civil 1:lus 

2 Procedure 1.442, a condemning authority shall be considered a 2.49 

3 party defending against a claia at any time after the entry of 

4 an order of taking in any condemnation action. 2.SO

s Section 3. Sub■ection (2) of section 73.131, Florida 2,Sl 

6 Statute■, is Ulended to read: 

7 73,131 Appeals; co■ts.--

1 (2) The petitioner •hall pay all reaaonable coats of 

, the proceeding■ in the appellate court, including a reasonable 

10 attorney'• fee to be assessed by that court, except upon an 

11 appeal taken by a defendant in which the judgment of the� 

12 tr¼al court ■h.all be affirmed. 

13 Section 4. Sub•ection (i) of section 337.271, Florida 

14 Statutes, 1■ aaended to read: 

15 337,271 Negotiations for acquisitions.--

li (i) Upon subai•sion of an invoice which gompliea with 

17 the requirements of this subsection fro■-tfte-fee-owt'ler�s 

11 apprai■er, the dep,irtment shall pay all reason.bl• costs, 

19 including reasonable attorney'• fee■, incurred on behalf of a 

2.s2

2.53 

2.S4

2.ss

2.s,

2.57 

2.SI 

2.s, 

2.,1 

2.,2 

20 proP!rty owner who proceeds to prelitigation negotiation 2,il 

21 aettle■ent pursuant to the provisions of this section. The 2.,s 

22 attorney's tees shall be based upon the criteria of•· 73.092 

23 the-reaaonab¼e-eost-of-obta¼n¼n9-the-appraiaa¼-rep&rt-pro•¼ded 2,i7 

24 for-¼n-••bseet�on-ttt-and-the-reasona9le-eest-e£-an-est�aate 2,i9 

25 of-b•a¼neas-daaages-prepare9-hy-a-eert¼£¼ed-s,.b¼¼e-aeeo•ntant 

2i pro•¼ded-£er-¼n-s•beect¼en-t5t. The invoice shall state the 

27 nature of the services performed by date, the number of hours 

21 expended by date, and the hourly rate for such services. 

29 Reasonable appra�sal or accountant fees as authorized by this 

30 section shall not exceed the general or cuatoury hourly rate 

31 for appraisal or accounting fees in the co11111un1ty. � 

7 

2.72 

2.73 

2.75 

2.76 

l:lus 
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1 partle■ cannot agree on the UM>unt of co■tl and attorney'■ 

2 fee■ to b• paid by the d•partment, th• property own•r aa.y fil• z.79 

l a c9laint in the circuit court in the county wher• the

4 property i■ located. to recover rea■onable attorney'■ fe•■ and 2.10 

5 � 

• Section S. Thi■ act ■hall take effect upon becoi■ing a 2.11

7 law, pro•ided that the provi■ion■ of ■ection 2 of thi■ act 

I ■hall apply only to action■ filad after the effectiff dat• of 

9 thi■ act. 

10 

11 

12 

13 

14 

15 

16 

17 

11 

u 

20 

21 

22 

23 

24 

25 

2' 

27 

21 

29 

30 

31 

I 

2.12 

2.13 
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25 

!ly the Colllll1ttets on Appropr11t1ons and Judiciary and 
Representatives lell, Jennings, MJrtha11 

A bill to be entitled 

An act relating to land acquiaition, creating 

•• 73.0!ll, r.s.1 providing for prelitigation

notice, ... nding •• 73.092, r.s., re•1•ing

language with reapect to attorney'• fee■ in

eainent domain proc•eding■1 proYidinq for an

offer of jud�nt by the petitioner; providin9

that a condemning authority ■hall be considered

the party defending against a claia in the

ewent of an appeal of the judgment order;

... nding •· 73.131, P.a., re•i■ing language

with re■pact to appeal• cost■; ... nding s.

337.271, r.s.; providing that the Departaent of

Transportation ■hall pay all rea■onable eo■t■

and attorney's fff■ incurred pur■uant to a

prelitig&tion settl ... nt; providing that if the

partie• cannot agree on the amount of co■t■ and

attorney'■ fee■ to be paid by the department

the property owner may file a complaint in

circuit court; providing for the application of

the act, providing an effective date.

le It &nacted by the Legi■lature of the State of Florida: 

Section l, Section 73,0511, Florida Statute■, i■ 

2il created to read1 

27 73.0511 Preliti1ation notice,--Prior to i■atituting 

211 litigatlop, the condean\nq authority ahall notify the tee 

29 owner• 9t statutory right■ under•• 73,011. 

30 

31 
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l lection 2. Sub■ection,s (1) and(') of ■ection 73.0t2,

2
1 

Plorida Statutes, are Ulended, and ■ub■ection■ (7) and 19) are 

3 added to ■aid ■ection, to read; 

• 73.0t2 Attorney•• fee■.--In a■■e■■in9 attorney'■ fee■

51 in alnent damain proceeding■, tbe court ,U11 con■ider:

l.ll 

1.20 

1.21 

1.22 

'I 
(1) Benefit■ re■ultin9 to tbe client froa

. 
tbe ■er•ices

1
1.23 

7 rendered. aON•er, Under no cirCWNtance■ •haJ,_l the 1:lu■ 

II attorney•• fee■ be baaed ■olely on a petcentaqe of the award. 1.2' 

I c•> The attorner'• time and labor rH■onably required 11.27 

101 adequately to repr■■■nt th■ client. 

ll t■t Th■ condmM■e'■ attorney ■hall ■ubait to the 

12 condaning authority and to tha court coaplet■ tiaa records 

13 and a detailed ■tatemnt of ■■r•ic■■ rendered 9y date, nature 

14 of ■•r•ice■ perforaed, ti .. ■pent performing ■ucb ■er•ice■, 

15 and c:oat■ incurred at lea1t 30 day■ prior to a huri1i9 to 

11 •••••• attbrney•• f••• under thi■ ■ection. 

17 t•t--t'h¼■-a•••eet¼ea-ella¼¼-atpiy-to-a¼¼-sw■e•••¼nt■ 

111 f¼¼ .. -after•l•¼y-¼7-¼tlST 

11 

20
1 

hwe•■•y-•�•••-ae-e¼�n•■,anees-■h■¼¼-the-ee,ora■y�■-fee■-be 

21 N■H-■■te¼y-01t-■-pere■ata1e-of-the-awar•T 

l,21 

lzlo■ 

1.31 

l,32 

1.33 

lilo■ 

l,35 

l,31 

22 17) Where an offer of jud,..nt Mde by th■ petitioner, ll1lua

23 pur■uant to the Plorida Rule• of Ci•il Procedure, i■ either 

24 rej■-ctiad or expir•■,· and the ffrdlct or judgment i■ le■• thafi 

1.,0 

25 or equal to the offer of judgment, no attorney'• fe■1 or coat■ (1,41 

2, ■ta.11 be awatded tot ti• ■pent by the attotney or co■t■ 

27 incurre4 after the ti• of rejection or expiration of th■ 

21 Oft-ff. · tlher-e -an aft'er of" jugMnt ii· aceeptecl- o� __ the nrdict 

1.f3 

l,U

29 I exbffdS1 t.ti•' dter o1 iudgment, attot'n,v'1 • fae1 and cost■·' ■hall I 1, 45 

30
1 

be deterained in accordance With ■Ub■ection (1). An offer of 

31 jud9!!nt ■hall not be aade by th■ petitioner until the 

2 

l,H
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ll expiration of 110 days from th• filing date of a pet1tiott

2 under thia chapter or chapter 1,. 

3 (I) ror the purpoae• of Florida Rule of Civil

4 Procedure l.442r a condemiling authority shall be considered l 

5 party defending aqain•t a clai■ at any ti .. after th• entry of 

i an or4�__g�__J;._klng in any condemnation action. 

7 Section 3. Subsection (2) of ••ction 73.131, Florida 

SJ Statute•, i• amended to read: 

' 

10 

73.131 Appeal■J co■t•---

(2) The petitioner •hall pay •11 reasonable costs of 

1.47 

l:lu• 

1.49 

l.so

1.51

1.52 

l.S3

11 th• proceedings in the appellate court, including a rea&onabla 1,54 

12 •ttorney'• fee to be •••••••d by that court, except upon an 1.55 

13 appeal taken by a defendant in which the judgment of the� 1.5i 

14 tr¼■¼ court shall be affiraed. 

l5 Section 4. Subaection (i) of •■ction 337.271, Florida 

lil Statute•, 1• amended to reads 

17 

ll 

337,271 Negotiation■ for acqui•itions.--

{i) Upon •ubll.i••ion of an invoice which complies with 

lt the requirement■ of this sub•■ction !rca-tfte-!ee-ownerie 

20 eppr■¼■er, the de�rtm■nt shall pay all rea■onable co■ts, 

21 including r■a•onable attorney•• fee•, incurred on behalf of� 

22 property owner who proceed• to prelitiqation negotiation 

23 settlement pur•uant to the provisions of thi• section. The 

24 attorney'• fee• •hall be baaed upon the criteria of •· 73.012 

1.57 

1.51 

1.51 

l.61 

l.62 

1.63 

i.,s

25 t�e-rea■ona�¼e-ec■t-c!-obt■¼ft¼ftf-t�e-eppr■¼■a¼-report-pr�¼••• jl.i7 

2i for-¼n-■•9■eet¼cn-t4t-■n4-the-rea■ena9¼e-eest-of-eft-■■t¼ute ll.69

27 of-H■¼ne■■-.... 9•■-prepared-97-■-eert¼f¼ed-p•b¼¼e-■eee■nt■nt 

21 ptie•¼h•-ter-¼ft-e■9■eet¼on-tSt. The in•oice shAll ■tate the l1,72 

21 neture of the aer•icea performed by date, the number of hour• 

30
1 

expended by date, and the hourly rate for ■uch services. 

ll Rea■onable apprai•al or accountant fees•• authorised by this 

3 

l.73

1.75
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1 aeet1on ahal� "ot exceed the general or cuatcaary hourly rate 

2 for appraiaal or accounting feea i� the community. !t.!!!!. 

3 e,rtiea cannot agree on the aaount of coat■ and attorney's 

1.1, 

lzlua 

• fee■ to be paid by tb• department, the property owner aaz file ll,79

5 a complaint in the circuit coyrt in the county where the

i property ia located to recover reaaonable attorney•• fees and 11.10

7 coats,

! Sections. This act ahall take effect upon bec011ing a ll,81

t law, provided that the provisions of ■ection 2 of this act 

10 shall apply only to action• tiled after the effecti•e date of 

11 thia act� 

12

13

14

15

li

17

11 

u 

20 

21 

22 

23 

2f 

_25 

2i 

27 

21 

21 

30 

31 

• 

1.12

1.13 
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Flond& Senate - 1987 

SB 

By Senator Brown 

A bill to be entitled 

An act relat1�g to land acquisition; amending 

s. '3.092, �.S.; revising larguage with respect

to attorney's fees in eminent domain 

proceedings; prov1d1ng for an offer of Judgment 

by the petitioner; prov1d1ng that a condemning 

authority shall be considered the party 

defending against a claim in the event of an 

appeal of the Judgment order; amending s. 

337,271, F.S.; prov1d1ng that the Department of 

Transportation shall pay all reasonable costs 

and attorney's fees incurred pursuant to a 

prelit1gation settlement; providing that any 

disagreement of the parties as to the 

reasonableness of costs and attorney's fees 

shall be resolved pursuant to the 

Administrative Procedure Act; prov1d1ng an 

effective date. 

Be rt Enacted by t,e Legislature of the State of F:orida: 

10'.) 

Section 1. Subsections (1) and f6) of sec:ion 73.092, 

Florida Statutes, are amended, and subsections (7) and (8) are 

added to said sect1on, to read: 

73 092 Attorney's fees.--In assessing attorney's :ees 

1n eminent domain proceedings, the court shall consider: 

(1) Benefits resulting to the client from the services

rendered. Howev�r, under no circumstances shall �ne 

attorney's fees be based solely on a per=en:age of tre award. 

16) The at�orney's time and labor reasonably required

adeq�ately to represe�t the client. 

1 
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1 (a) The condemnee's attorney sball submit to the

2 condemning autnority and to the court complete time records 

3 and a detailed statement of services rendered by date, nature 

4 of services performed, time spent performing such services, 

5 and costs incurred at least 30 days prior to a �earing to 

6 assess attorney's fees under this section. 

7 (b) This subsection shall apply to all proceedings

8 filed after July 1, 1985. 

9 

10 Hevever1-�nder-no-e�retiffl.3tanees-shaii-the-atterneyL�-fees-be 

11 besed-so±ely-on-a-�ereenta�e-of-the-averd, 

12 (7) Where an offer of Judgment made by the pet1t1oner,

13 pursuant to the Florida Rules of C1v1l Procedure, 1s either 

14 reJected or expires, and the verdict or Judgment 1s less tnan 

15 or equal to the offer of Judgment, no attorney's fees or costs 

16 shall be awarded for t1me spent by the attorney or costs 

17 incurred after t,e t:me of re,ect1on or exc1rat1or of the 

18 offer. Where an offer of Judgment 1s accepted er the verdict 

:9 exceeds the offer of Judgment, attorney's fees and costs shall 

20 be determined 1n accordance 'Nlth subsection Ill. An offer of 

21 Judgment shal:. not be 11ade =i·r the pet:t...oner :..:.rt1:. '::"e 

22 exp1rat1on of 180 days from the ::11ng date of a pet�t.o_n 

23 ';J_nQ.er tQJ,s chapter or chant.er 74 

2, {_8 ) ?or th� ��rcoses of_Flor1da Rule of Clvil 

25 Proced•..1r-e l •H2, a ccr-dern'l1ng author.ty shal::. be cor-s.dered a 

26 party defend11g aqa11st a claim at any time a:ter the entry of 

27 an orde_r__of tah1nq 1n any condeIT1'1ation action. 

'8 Secticn 2. SLbsectlon (6! of sect1�n 337 2'1, :1or1da 

29
1 

StatLtes, .s ame-ded :c cead. 

30 337.271 Negct1at1cns for acquis1t1ons.--

31 

2 
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(6) Upon submission of an invoice 'Hn1c�. -.:orro::.1es ,,,._':.h

21 the requirements of this subsection £!.'om-the-fee-e�ne!'�.!!I 

' 

app!'a±3e!', the depart:nent shal!. pay all reascrat.1.e co_gs 

:rclud1ng reasonable attorney's fees, 1ncJrred on nenalf o: a 

51 propert( o�ner •no proceeds to prel1t:gat1or regot1at .1.on 

6 settlement pursuant to the orov:sions of this sect:on. T,e 

7 attorney's fees shall be based upon the cr1ter1a of s. 73.J92 

8 the-reasoneble-eo3t-of-obte±ntng-the-appre±sal-report-,rov�ded 

9/ for-tn-sttb3eet±on-f�t-end-the-reesoneole-eost-of-a.n-es�t�e�e 

101 of-btts±nes3-demeges-prepered-by-e-eertTfTed-pttb!±e-eeeott�tan� 

lll pr�v±ded-for-tn-sttbseet±on-fs+. The 1nvo1-.:e shal: state tne 

121 nature of the services performed by date, the number a: hoLrs 

13 expended by date, and the hoLr.1.y rate for sucn serv:ces. 

141 Reasonable cost�_oi::_at:orneY...'.....§. eppre±se!-or-eeeottnta�t fees as 

15/ auttor1zed by this section shall not exceed :ne general or 

161 customary hourly rate for such services eppre±se�-or 

l 7 J eeei;nJ.nt±l"'g-fees .1.:1 the commun 1 ty. Any d 1sagreement of :q_e

181 parties as to reasonableness of sucl-i cos�n_i;_ a'::torne�ee..§

191 shall be rescl1ed pursuant t8 c.'1apter :.20, t!'.e Adm101str·at1v_�

20 I er..ocedure_ �cL

" 

22 

23 

24 

,5 

26 

27 

cs 

29 

30 

31 

Section 3. This act snall ta.Ke effec::. upcr cecom1ng a 

law. 

***************************************** 

HOUSE SUMMA.RY 

Revises language N1th respect t8 attorney's fees 1n 
eminent doma1r proceedings tc provide for fees .. :tl-i 
respect to an offer of Judgme'1t by '::he pe<:1t18rer and to 
provide that a conaemn_ng authority shall be c8ns1dered 
:he party defe'1d1ng against a claim .� the event o: an 
appeal of the J'....dg!'lent order. !?rov:des tha: t'1e 
Department of Transportation shal:. pay all reasonable 
costs and attorney's fees incurred pursuant to =erta1n 
prelit1gat1on sett1ements. Provides that any 
d:sagreeme'1t of tl-ie parties as to the reasorao:eness of 
costs and attorney's fees shall be resolved pursua�t :o 
the Adrn1n:strat1ve Procedure Act. 

3 
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Flonda Se"""' - 1987 CS tor SB I O'f

By Ull! Committee on Jud1.c1ary-C1-v1l and Senators Brown, Beard and Dudley 

1 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

A bill to be entitled 

An act relating to land acqu1s1t1on; creating 

s. 73.0511, F.S.; prov1d1ng for prel1t1gat1on 

notice; amending s. 73 092, F.S.; rev1s1ng 

language with respect to attorney's fees 1n 

eminent domain proceed1ngs; prov1d1ng for an 

offer of Judgment by the pet1t1oner, prov1d1ng 

that the offer must be accepted or reJected 

w1th1n a certain period of time; amending s. 

73.131, F.S., rev1s1.ng language with respect to 

appeals costs; amending s. 337.271, F.S ; 

providing that the Department of Transportation 

shall pay all reasonable costs and attorney's 

fees incurred pursuant to a prel1t1gat1on 

settlement; providing that if the parties 

cannot agree on the amount of costs and 

attorney's fees to be paid by the department 

the property owner may file a complaint in 

circuit court; providing for the application of 

the act; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 73.0511, Florida Statutes, 1s 

created to read· 

73.0511 Prelitigation notice.--Prior to inst1tut1ng 

litigation, the condemning authority shall notify the fee 

owners of statutory rights under s. 73.091. 

Section 2. Section 73.092, Florida Statutes, 1s 

amended to read: 

73.092 Attorney's fees.--

1 
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308-17!7-!7 CS for SB 109 

1 ill In assessing attorney's fees in em1nent domain 

21 proceedings, the court shall consider: 

3 �t½t Benefits resulting to the cl1ent from the 

•1 services rendered. However, under no c1rcumstances shall the 

5 attorney's fees be based solely on a percentage of the award. 

6 illtit The novelty, d1ff1culty, and importance of the 

7[ quest1ons 1nvolved. 

8 i£lt3t The skill employed by the attorney 1n 

9 conducting the cause 

10 1E.1t•t The amount of money involved 

11 illt5t The respons1bility incurred and fulfilled by 

12 the attorney. 

13 illt6t The attorney's time and labor reasonably 

14 required adequately to represent the client. 

15 tat The condemnee's attorney shall submit to the 

16 condemning authority and to tre court complete time records 

17 and a detailed statement of services rendered by date, nature 

1e of services performed, time spent performing such services, 

19 and costs incurred at least 30 days prior to a hearing to 

20 assess attorney's fees under this section. 

21 tbt--�h��-�ttb�eet�on-�hall-apply-to-all-proeeed�n9� 

22 £�led-a£�er-doly-½;-½985� 

23 

24 Bowe•er,-ttnder-no-e�rettmstanees-shall-the-attorney is-£ees-be 

25 based-solely-on-a-pereenta9e-of-the-award, 

26 ill If an offer of Judgment made bf the pet1t1oner, 

27 pursuant to the Florida Rules of Civil Procedure, 1s either 

2e re1ected or expires, and the verdict or Judgment 1s less than 

29 or equal to the offer of Judgment, no attorney's fees or costs 

30 shall be awarded for time spent by the attorney or costs 

31 incurred after the time of reJection or�iration of the 

2 
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308-1787-87 CS for SB 109 

offer. !f an offer oE Judgment is accepted or the verdict 

exceeds the offer of Judgment, attorney's fees and costs shall 

be determined in accordance with subsection (1). An offer of 

Judgment shall not be made by the petitioner until the 

�iration of 180 days from the filing date of a petition 

under this chapter or chapter 74. 

(3) The offer of J�dgment shall be accepted or 

reJected with1n 30 days, er at such other time as the court 

shall provide, or it shall be deemed to be reJected. 

Section 3. Subsection (2) of section 73.131, Florida 

11 Statutes, is amended to read: 

12 73.131 Appeals, costs.--

�) {2) The petitioner shall pay all reasonable costs of 

14 the proceedings in the appellate court, including a reasonable 

15 attorney's fee to be assessed by that court, except upon an 

16 appeal taken by a defendant in which the Judgment of the lower 

17 t�tel court shall be affirmed. 

18 Section 4. Subsection {6) of section 337.271, Florida 

19 Statutes, 1s amended to read 

20 337.271 Negotiations far acquisitions.--

21 (6) Upon submission of an invoice which complies with 

22 the requirements of this subsect1on f�om-the-fee-ow�er i� 

23 appret�er, the department shall pay all reasonable costs, 

24 including reasonable attor�ey's fees, incurred on behalf of a 

25 property owner who proceed�t0 prel1t1gation negat1at1on 

26 settlement pursuant to the prov1sions of this section. The 

27 attorney's fees shall be based on the criteria of s. 73 092. 

28 the-rea�o�able-eo�t-of-obtatntng-the-apprar�at-report-pro•rded 

29 £or-rn-�ttb�eetron-t4t-end-the-�ea�oneble-eo�t-o£-en-e�trmate 

30 0£-btt�tne��-damage�-rrepared-by-a-eerttfred-pttb!te-aceottntant 

3� pro•tded-Eor-rn-�ttb�eetton-t5t, �he invoice shall stace the 

3 
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11 nature of the services performed by date, the number of hours 

21 expended by date, and the hourly rate for such services. 

3
1 

Reasonable appraisal or accountant fees as authorized by this 

4 section shall not exceed the general or customary hourly rate 

51 for appraisal or accounting fees in the community If the 

6! parties cannot agree on the amount of costs and attorney's 

7 fees to be paid by the department, the property owner may file 

8 a complaint in the circuit court in the county where the 

9 property is located to recover reasonable attorney's fees and 

10 costs. 

11 Sections. This act shall take effect upon becoming a 

121 law, provided that the provisions of section 2 of this act 

13
1 

shall apply only to actions filed after the effective date of 

14 th1s act. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

STATEMENT OP SUUTANTIAL CHANGES CONTAINED IN 
C()f,9,(ITTU Sua5TITUT! F01'. 

Senate Bill 109 

1. The offer of Judgment would have to be •ccepted or 
rejected vithin 30 days, or v1th1n such other t1me as the
court may provide, or it vould be deemed reJected. 

2. Any disagreement•• to th• amount of attorney fees or
costs would be resolved in c1rcu1t court. 
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(FAVORABLE) 

REPORTS OF COMMITTEES 

Ma:L__l6, 1987 

The Committee on Appropr1at1ons recommends 

the following pass: 

SB 33 
SB 58 with 1 amendment 
SB 102 w1th 2 amendments 
CS/SB 109 
CS/SB 182 with 2 amendments 
SB 269 with 1 amendment 
SB 272 
CS/SB 385 & 122 with 2 amendments 
CS/SB 413 
SB 544 
CS/SB 663 with 4 amendments 
CS/SB 715 & 664 • 850 with l amendment 
CS/SB 733 
CS/SB 799 & 132 with 1 amendment 
CS/SB 805 • 1127 & 751 with 2 amendments 
CS/SB 976 
CS/SB 982 
CS;SB 1247 
CS/SB 1256 
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during the consideration of this bill: 
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KEYPOINTS CS/CS/HB 18 

DATE: 05/29/87 

#1 TECHNICAL CORRECTION OF A REFERENCE, 

#2 ADD A PROVISION WHICH WAS ADOPTED BY THE SENATE JUDICIARY 

CIVIL COMMITTEE TO PROVIDE THAT THE OFFER OF JUDGMENT MUST 

BE ACCEPTED OR REJECTED WITHIN 30 DAYS OR AT SUCH OTHER 

TIME AS THE COURT PROVIDES, OR IT WILL BE DEEMED TO BE 

REJECTED, 

#3 (LARIFIES THAT ACCOUNTING FEES MUST BE PAID AS A COST FOR 

COMPENSABLE BUSINESS DAMAGES IN AN EMINENT DOMAIN 

PROCEEDING, 

#4 TITLE AMENDMENT, 

I� /03L/ 
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LAWS OF FLORIDA CHAPTER 87-147

CHAPTER 87-147

Approved by the Governor June 30, 1987.

F1led 1n Off1ce Secretary of State June 30, 1987,

CHAPTER 87-148

Comrr11ttee Subst1tute for committee Subst1tute

for House 8111 No. 18 

An act relating to land acqu1s1tion; creat1ng s. 73.0511, 

F.S.; prov1ding for prelitigation notice: amending s.

73.092, F.S.; revising language w1th respect to

attorney's fees 1n em1nent domain proceed1ngs; providing 

for an offer of Judgment by the pet1t1oner; provid1ng

that a condemning authority shall be considered the party

defending against a cla1m in the event of an appeal of

the Judgment order; providing that the offer must be

accepted or reJected within a certain per1od of time; 

amending s. 73,131, F.S,; rev ising language with respect

to appeals costs; amending s. 337.271, F.S.; provid1ng

that the Department of Transportation shall pay all

reasonable costs and attorney's fees incurred pursuant to

a prelit1gat ion settlement; providing that if the parties

cannot agree on the amount of costs and attorney's fees 

to be paid by the department the property owner may file

a complaint in circuit cour t; prov1ding for the

appl1cation of the act; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. section 73,0511, Flor1da Statutes, is created to read:

to 1nstitutinq litiqatiol!.1_

73.0511 Prelitiqation notice.--Pr1or 

the condemninQ authori"tv shciUnotifv the fee owners o-f-statutor 

rights under s. 73.091. 

Section 2. section 73.091, Florida Statutes, is amended to read :

73.091 costs of the proceed1ngs,--Except as provided 1n s.

73,092(7), the petitioner shall pay all reasonable costs of the

proceedings 1n the circuit court, 1nclud1ng, but not limited to, a

reasonable attorney's fee, reasonable appraisal fees, and when

business damages are compensable� a reasonable accountant's fe� to

be assessed by that court, 

Section 3. Subsections

Statutes, are amended, and

said section, to read: 

(1) and (6) of section 73.092, Florida

subsections (7), (8), and (9) are added to

73,092 Attorney's fees.--In assessing attorney's fees in eminent

domain proceedings, the court shall consider: 

(l) Benefits resulting to the client from the services

However� under no circumstances shall the attornev's fees 
rendered. 
be based 

soielyon a percentage ot the awarO. 

(6) The attorney's time and labor reasonably required adequately

to represent the client. 

1124 
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fat The condemnee's attorney shall submit to the condemning 
authority and to the court complete time records and a detailed 
statement of services rendered by date, nature of services performed, 
time spent performing such services, and costs incurred at least 30 
days prior to a hearing to assess attorney's fees under this section. 

tbt--Thts- -ettbeeetton--ehaii--appiy-to-aii-proeeedtnge-£tied-a£ter 
J�¼y-l,-1985� 

However7--ttMder--no--e�rettmetaneee-ehall-the-attorneyie-£eee-Oe-Oesed 
9oieiy-on-a-pereeneage-0E-tne-awaro� 

7) Where an offer of Judqment made by the
to the Florida Rules of civil Procedure, is eitner reJected or 

and the verdict or ud ment is less than or e ual to the 
ment, no attorne 's fees or costs shall be awar e or 
b the attorne or costs incurre e time o 
expiration of the o fer. Where an of gment is 

or ffie verdict eXCeeds the offer of judqmentL attorney's 
costs shall be determined in accordance with subsec"tions 

An offer of 1udgment shall not be made by the petitioner 
until the expiration of 180 days from the filin§-date of a pt?lTE 1on 
under this chapter or chapter 74. 

da 
be 

con 

(8) The offer of 7ud9ment shall be accepted
s, or at such other time as the court shall 

eemed to be re1ecteu. 

or rejected within 30 
rovide� or it shall 

-0ses of Florida Rule of Civil Procedure l.442� a

cia1m at any time 
condemnation action. 

shall Oe considered a party defending against a
after the entry of an-order of taking in any

Section 4. Subsection (2) of section 73.131, Florida Statutes, is 
amended to read: 

73.131 Appeals; costs.--

(2) The petitioner shall pay all reasonable costs of the
proceedings 1n the appellate court, including a reasonable attorney's 
fee to be assessed by that court, except upon an appeal taken by a 
defendant 1n which the Judgment of the lower trtai court shall be 
affirmed. 

---

Section 5. Subsection (6) of section 337.271, Florida Statutes, 
is amended to read: 

337.271 Negotiations for acquis1t1ons.--

(6) Upon submission of an invoice which complies with the
requirements of this subsection £rom-the-£ee-owner�s--appratser, the 

shall pay all reasonable costs, including reasonable 
fees, incurred on behalf of a property owner who proceeds 

reiitigatio·n negotiation settlement pursua-nt to the provisions o
this section. The attorney•� fees shall be based upon the criteria 
of s. 73.092 ene-reasonaOie-eose-0£-obtatntng-tne-appratsai-report 
provtded-Eor-tn-sttOseetton-t4t-and-the-rea�ona0ie-eost-oE-an-est±mate 
0£--0tts±ness--damages--prepared--by--a--eertiE±ed--pttOi±e--aeeettntant 
provtded-£or-±n-�tt0seetton-f5t. The invoice shall state the nature 

of the services performed by date, the number of hours expended by 

1125 
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date, and the hourly rate for such services, Reasonable appraisal or 
accountant fees as authorized by this section shall not exceed the 
general or customary hourly rate for appraisal or accounting fees 1n 
the cornrnun1ty. If the parties cannot agree on the amount of costs 
and attorney's fees to be paid by the department, the property owner 
may file a complaint 1n the circuit court in the county where the 
property is located to recover reasonable attorney's fees and costs, 

Section 6. This act shall 
provided that the prov1s1ons of 
only to actions filed after the 

take effect upon becoming 
section 2 of this act shall 
effective date of this act. 

Approved by the Governor June 30, 1987. 

Filed 10 Office Secretary of State June 30, 1987. 

CHAPTER 87-149 

Committee Substitute for House Bill No, 26 

An act relating to the Florida Retirement System; amending 
s. 121.091, F,S,, providing a minimum retirement benefit
for disabled retirees after return to employment and 
subsequent retirement; providing retroactive coverage; 
providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

a law, 
apply 

Section 1. Paragraph {e) of subsection (4) of section 121.091, 
Florida Statutes, 1986 Supplement, 1s amended to read: 

121.091 Benefits payable under the system.--

(4) DISABILITY RETIREMENT BENEFIT.--

(e) Recovery from disab1lity.--The administrator may require
periodic reexaminations at the expense of the retirement fund, and: 

1. If the administrator finds tnat a member who 1s receiving
d1sab1lity benefits 1s, at any time prior to his normal retirement 
date, no longer disabled, the administrator shall direct that the 
benefits be discontinued. The decision of the administrator on this 
question shall be final and b1nd1ng, 

2. If the member, described 1n subparagraph 1,, who recovers from
such d1sab1l1ty prior to his normal retirement date does not reenter 
the employ of an employer and had not completed 10 years of 
creditable service as of his d1sab1lity retirement date, he shall be 
entitled to the excess, if any, of his accumulated contributions over 
the total disability benefits received up to his date of recovery, 

3. If the member, described 1n subparagraph 1., who recovers from
such d1sabil1ty prior to his normal retirement date does not reenter 
the employ of an employer but had completed 10 or more years of 
creditable service as of his disab1l1ty retirement date, he may elect 
to receive: 

a. The excess r if any, of his accumulated contributions over the 
total disab1l1ty benefits received up to his date of recovery, or 

1126 
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HISTORY OF SENATE BILLS 
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Subcommittee RN:ommendat1on pendm& rat1ficat1on by 
full Commlttee Favorable, as Committee Subatitute for 
HB 47 and 17  
On  Committee acenda-H11her Education, 02/03/87, l '30 
pm, 212 HOB-Temporarily puaed 
On Committee a1enda-H11her Education, 03/03/87, l 30 
pm, 212 HOB 
P�hmmary Committee Act10n by H11her Educat10n Fa
vorable, u CommLttee Sub1t1tute for HB 47 and 17 
CS combines tha b1ll and 47 , Comm Report CS by Higher 
Education, Ortcmal bill laid on Table under Rule, refer to 
combined CS/ HB 47 
Introduced, referred to H11her Education, Appropr11llon& 
-HJ 7, CS comb mes thl! bill and 47, Comm Report. CS by 
H lcher Education -HJ 73; Onpnal bill laid on Table under 
Rule, refer to combined CS/ HB 47 (Ch 87-132) - HJ 73 

tive Date 10/01/87 
1 1/10/86 HOUSE 
12/01/86 HOUSE 

?refiled C_!_!& ' GENERAL BILIJCS/CS/ENG by Appropriation•; Judiciary; Bell 
�ferred to Retirement, Penonnel & Collective Bariam- and others (Similar CS/S 1 09) 
inc; Appropnat1ons Land ACOU1flt1on/Emmcnt Doro&m, provtdes for preliti1at1on notice, re�"9 lan-
On Comm,ttea qenda-Ret1r•ment, Personnel It Collec- cuq:e re attorney'! fees in eminent domain proceedm1a, provides for an offer of 02/13/87 HOUSE 

03/04/87 HOUSE 

03/09/87 HOUSE 

tive Bar1a1ninc, 03/04/87 , 2.00 pm, 317C Judpnent by petilloner, provtdes that condemnm1 authonty shall be considered 
Prelunmary Committee Action by &.tirement, Personnel party defendinc qain1t claim in event of appeal of JUdJJnent order; provides that 
& Collective Bar1am1ng- Favorable Mth 1 amendment D O T  shall pay all reuonable ca.ta & attomey'a f� mcurred punu.ant to preli-
Comm Report Favorable with 1 amendment(s) by �tire- t11allon s.ettlement, etc Amend! Ch 73, 337 271 Effective Date 06/30/87 
ment, Personnel & Collective Bartaimnc. Now 1n Appro- 11/19/86 HOUSE ?refiled 
pnation1 12/01/86 HOUSE Referred to Judiciary; Appropriat1on1 

04/07 /87 HOUSE Introduced, referr-t-d to Retirement, Personnel & Collective 02/13/87 HOUSE Subreferred to Subcommattee on Court Sy!tems, Probate 
Barp.1mnc, Appropriation• -HJ 7; Comm Report Favor- and Consumer Law, On 1ubcomm1ttee agenda-Jud1c1aey, 
able Mth 1 amendment(,) by Retirement, Per1onnel & Col- 03/04/87, 8 30 am, 2HC 
lect1ve Barraimnc -HJ 73, Now in Appropnatlon& -HJ 73; 03/04/87 HOUSE Subcomn:uttee Recommendation pendm1 ratification by 
On Committee q:enda-Appropnat10n•, 04/09/87, 3 30 full CommLttee· Favorable 
pm, 2 1  HOB 04/07/87 HOUSE Introduced, referred to Judiciary, Appropnat1ons -HJ 7, 

04/13/87 HOUSE Comm Report Favorable by Appropnat1ona, placed on Subreferred to SubrommLttee on Court Systems, Probate 
Calendar -HJ 122 and Consumer La.,., On subcomnuttee q:enda-Jud1c1vy, 

04/29/87 HOUSE Placed on Special Order Calendar; Read second tame, 
Amendment& adopted -HJ 317 

05/05/87 HOUSE Read third time, Amendment adopted; Pused u wiended, 
YEAS 64 NAYS 53 -HJ 351, Mot10n to recoru1der laid on 
table -HJ 351, 1.mmedlately certified -HJ 351 

05/05/87 SENATE In MeN&JN 
05/13/87 SENATE Received, re ferred to Personnel, Retuement and Collective 

&rpinm&, Appropriation& -SJ 300 
05/25/87 SENATE Exten&1on of tune &Ta.Dted Comnuttee Personnel, Rellre

ment and Collective Bara:aimnc 
06/06/tn SENATE Died m Committee on Penonnel, Retirement and Collec

tive BarJaimn1 

H 1 8  GENERAL BILL by Shelley; Stone and others (Identical S 375) 
S:otc:tal R11k/Emer1 Mi!d1ca,! St.&ff, includes certain emersency medical �hni
cwa & paramedics withm Special Rak Clua of membenh1p of sy11tem Amends 
121 0515 Effective Date 10/01/87 
1 1/10/86 HOUSE Prefiled 
12/01/86 HOUSE Referred to Retuement, Pen!IOnnel I: Collective Barcam

04/06/87 HOUSE 
04/07/87 HOUSE 

mr, Appropriation& 
Subreferred to Subcommittee on Retuement 
Introduced, referred to Retirement, Personnel It Collective 
Bar1a1nm1, Appropnat1ona -HJ 7, Subrererred toSubcom-
mLttee on RetLrement, On &ubcomm1ttee a1enda
Retuement, Personnel & CollectLve Barrainmg, 04/08/87, 
10 00 am, 317 HOB 

04/08/87 HOUSE Subcomm1tttt Recommendation pendlnf ratification by 
full Committee Favorable, On Comm.1ttee qenda, pendm1 
subcommitttt action-Retirement, Penonnel & Collectlve 
Bar1ammg, 04/09/87 , 8 30 am, 3 17C 

04/09/87 HOUSE Preltmmvy Committee Action by Retirement, Personnel 
& Collective Bar1amm1 Favorable 

04/15/87 HOUSE Comm Report Favorable by Retirement, Penonnel & Col-

05/12/87 HOl'SE 

06/06/87 HOL1SE 

lective Bargainrnc -HJ 1 38, Now an Appropnatiom1 
-HJ 138
Subreferred to Subcommittee on General Government, On 
Committee agenda-Appropnatton!, 05/14/87, 8 00 am, 21 
HOB, for ratLficauon or subreferral 
Died m Committee on Appropr1ahon1 

H 1 7  GENERAL BILL by Davis lCompare CS/CS/ENG/H 47, S 1 22)

B1cc1J1uri:«1t Education Sntem TtUlt, (THIS BILL COMBINED IN CS/H 
47, 17) createa Fla Baccalaureate Educat10n System TrU!Lt, providea for contracts 
for advance payment of tuition, provides contract reqmrementa & types of con
tract.a, createa advance tu1t1on payment fund, prov1dea for board of directors, 
terms, procedure•, ii powers, requirea annual accountinc, provides W •xemp
t10n, provides for contract for prov1s10n of services, etc Effective Oat, 07 /01/87 
11/10/86 HOUSE Prefi\ed 
12/01/86 HOUSE Referred to H11her Educat10n, Appropriations 

1 P .\GE NUMBERS REFLECT DAIL..Y SENATE AND HOUSE JOURNALS 
nm ,·,.- ...-r J.'!N A. 1  ROUND JOURSAL.Sl 

04/09/87, 10 00 am, 16 HOB 
04/09/87 HOUSE Suhcolll.lD.1ttee Recommendat1.on pend1nc ratificatwn by 

04/IJ/87 HOUSE 
04/15/87 HOL1SE 

full Committee Favorable, With 1 amendment 
On Comm1ttee qenda-Jud1c1ary, 04/15/87, 1 15 pm, 2UC 
Prehmmary Committee Action by Jud1c1ary Favorable, u 
a Committee Subet1tute 

04/24/87 HOUSE Comm. Report: CS by Judiciary -HJ 279; CS read first tune 
-HJ 277, Now in Appropnationa -HJ 279 

04/28/87 HOUSE On Committee a1enda-Appropuations, 04/30/87, 3 30 
pm, 21 HOB-Time chanced to 10 30 AM 

04/30/87 HOUSE Prehmma.ry Commatttt Act10n by Appropriations. Favor
able, u • Committee Substitute, to Calendar 

05/04/87 HOUSE Comm Report. CS/CS by Appropriallon1, placed on Cal

05/20/87 HOUSE 
05/27 /87 HOUSE 

endar -HJ 348, CS read first time -HJ 3-45 
Placed on Special Order Calendar 
Read s.econd tllile, Amendment adopted, Read thud time, 
CS paned as unended, YEAS 109 �AYS 6 - HJ 647 

05/27 /87 SENATE 1n Meeug@S 
05/29/87 SENATE Received, referred to Judiciary--Cml, Tritru1port.lllon, Ap

propnat1on& -SJ 501 
06/01/87 SENATE Withdrawn from Jud1c1ary- C 1vil, Transportation, Appro

06/01,'SC HOVSE 
06/03/87 HOUSE 

pnat1on!, Sub!tituted for CS/SB 109, CS p.u.aed as amend
ed, YEAS 34 NAYS 1 ---SJ 559 
In MesHi� 
Concurred, CS pas!ed a! further amended, YEAS 1 1 9

NAYS 1 -HJ 1109 
06/03,' 8'7 Ordered engros!ed, then enrolled 
06/16/87 Signed by Officer! and presented to Governor 
06/30/87 App roved by Governor, Chapter No 87-148 

H 19 G E � ER A L  B I L L  by Shelley;  Lippman, G o n zalez-Quevedo,  
M o n e ,  Cuu; Souto (Simila r  H 8 !5o 3, S 328,  Compare H 1 6 3,
ENG/H 686, H 990, H 1 20 1 ,  CS/CS/EN G/H 1 247, S 1 2, 
CS/CS/ENG/S 400, CS/ENG/$ 727)

Flond1 State Lottery�. creates sud act. provldea for State Lottery Comm1s
s1on to adm1m!ter act, pro1,,1des for state lottery director, oper1t1on of state lot
tery, lottery fame retailer!, lottery vendon & lottery contractors, pro1,, ides for 
State Lott�ry Fund, proh1b1l! 1mpos1tion or �tate or local taxe! upon sale of tu.k
ets or shares or the awe.rd ol pnzes under !tate lottery, provides for temporary 
\me of credtt in General Revenue Fund for start-up of lottery, etc Appropnat1on 
Effect1H Date Upon becommg: law 
1 1/19/86 HOUSE Prefiled 
12/05/86 HOUSE Referred to Re&:ulated Industne1 & L1censLng, Finance & 

Taxation, Appropnat10n! 
12/15/86 HOUSE Subrderred to Subcommittee on Pe.n- mutuels and the 

01/ 16/87 HOUSE 
Lottery 
On Comouttee acenda-Regulated lndU1tnes & L1cens1n&:, 
02/04/87, 8 30 am, Moms Hall, for ratification of !ubreler
c,I 

(CONTINUED ON NEXT PAGE) 
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

ANALYST 

1. W1ehle�V
2. 

STAFF D�_...........
Les t er � 

REFERENCE ACTION 

1. JC! 
2. s:T

-;;
R _ __ _ 

3. 3. �A=P ___ _ 
4. 4. 

SUBJECT: BILL NO. AND SPONSOR: 

Land Acqu1s1t1on 

I. SUMMARY:

A. Present S1tuat1on:

SB 109 by 
Senator Brown 

Presents. 73.092, F.S., provides the factors a court 1s to 
consider 1n assessing attorney's fees 1n eminent domain 
proceedings. 

Present s. 337.271, F.S., provides for negot1at1on for 
acquisition during eminent domain proceedings by the Department 
of Transportation. These prov1s1ons include: at subsection 
(4), regulations concerning a property appraisal obtained by 
the property owner; at subsection (5), regulations concerning 
an estimate of business damages obtained by the property owner; 
and, at subsection (6), regulations concerning reimbursement to 
the property owner for expenses incurred in obtaining the 
appraisal and estimate of business damage. 

8. Effect of Proposed Changes:

The bill would amend s. 73.092, F.S., by inserting a new factor 
for the court to consider in assessing attorney's fees. The 
new factor would concern assessment of fees subsequent to an 
offer of judgement. If an offer of Judgement made by the 
petitioner was made pursuant to the Florida Rules of Civil 
Procedure, and was either rejected or allowed to expire, and 
the subsequent Judgement was either less than or equal to the 
offer of Judgement, no attorney's fees or costs would be 
awarded for expenses incurred after the offer was rejected or 
expired. If, however, either the offer of judgement was 
accepted or the Judgement were to exceed the offer, attorneys 
fees would be awarded in accordance with subsection (1) of 
section 73.092, F.S. The bill would, for purposes of Florida 
Rule of Civil Procedure 1.442, make the petitioning condemning 
authority a ''party defending against a claim" at any time after 
the entry of an order of taking. 

The bill would also amend subsection 337.271(6), F.S., which 
relates specifically to negotiations for acquisitions by the 
Department of Transportation and which provides for 
reimbursement of the cost of appraisals and estimate of 
business damages obtained by the property owner. The bill 
would delete all references to appraisals or estimates and 
replace them with language concerning all reasonable costs, 
including attorney's fees, incurred during prelitigation 
settlement negotiations. This would appear to expand the 
reimbursement provisions in that the existing reimbursement of 
appraisal and estimate costs would seem to be included by the 
1'all reasonable costs n language and the provisions would also 
then include attorney's fees. The bill provides that any 
disagreement as to the reasonableness of the cost and 
attorney's fees would be resolved pursuant to the 
Administrative Procedure Act. 

/g I &�"G 
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II. ECONOMJC IMPACT AND FISCAL NQT�:

A. Public:

BILL NO. SB 109 

Page 2 

Land owners would have to pay their own attorney fees 1n some
s1tuat1ons when a settlement offer is reJected.

B. Government:

The Department of Transportation estimates that the state would
save the following amounts:

1. Reduction 1n amounts of
adm1n1strat1ve and legal
settlements over appraised
value for right-of-way lands

2. Reduction 1n defendant
attorney fees.

3. Reduction 1n defendant
court costs.

4. Reduction 1n DOT operating
costs and overhead for
l1t1gat1on support.

III. COMMENTS:

None.

IV. AMENDMENTS:

None.

Amount 
Year 1 

$5.0 Million 

1.0 

0.5 

0.3 

$6.8 Million 

Amount Amount 
Year 2 Year 3 

$10.0 M1ll1on $15,0 M1ll1on 

1. 5 2. 0

0.7 1.0 

0.5 0.5 

$12. 7 Million $18.5 M1ll1on 
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

ANALYST 

1. Wiehle✓
2. 

STAFF DIRECTOR 

Lester t,V 
R EFERENCE 

1. JCI
2. �TR

c"--
---

3. ~AP�---
4.

A(;TION 

FAV£r:;,_S 

3. 
4. 

SUBJECT: BILL NO. AND SPONSOR: 

Land Acquisition 

I. SUMMARY:

A. Present Situation:

SB 109 by Judiciary-Civil 
Committee and Senator Brown 

Section 73.092, F.S., provides the factors a court is to 
consider in assessing attorney's fees in eminent domain 
proceedings. 

Section 73.131, F.S., provides that the condemning authority 1s 
to pay all reasonable costs of proceed1ngs 1n an appellate 
court, including attorney fees, except upon an appeal taken by 
the land owner in which the judgment of the trial court 1s 
affirmed. 

Section 337.271, F.S., provides statutory procedure for the 
Department of Transportation 1n prel1tigat1on negotiations for 
acqu1sit1on. Among these procedures, at subsection (6), are 
provisions for payment of the land owner's costs. Upon 
submission of an invoice from the land owner's appraiser, the 
Department is to pay the reasonable cost of obtaining the 
appraisal report and the reasonable cost of the estimate of 
business damages prepared by a certified public accountant. 

B. Effect of Proposed Changes:

The Committee Substitute for Senate Bill 109 would create a new
s. 73.0511, F.S., which would require the condemning authority
to notify the land owner of his statutory rights.

The bill would amend s. 73.092, F.S., to provide that attorney 
fees cannot under any circumstance be based solely on a 
percentage of the award. The bill would further provide that 
if an offer of judgment is made by the condemning authority and 
is either rejected or expires and the judgment at trial is less 
than or equal to the offer, no attorney's fees or costs would 
be awarded for services rendered by the land owner's attorney 
or costs incurred subsequent to the reJection or expiration of 
the offer. Where either the offer is accepted or the Judgment 
exceeds the offer, attorney fees and costs would be awarded. 
The offer of Judgment could not be made until 180 days after 
the filing of a petition of taking. The offer would have to be 
accepted or rejected within 30 days, or within such other time 
as the court may provide, or it would be deemed rejected. 

Section 73.131, F.S., would be amended to require that the 
condemning authority pay the costs of appeal of the land owner 
unless the appeal was made by the land owner and the decision 
of the lower court was affirmed. 

Section 337.271, F.S., would be amended to provide for payment 
of the land owner's attorney fees. The bill would further 
provide that if the parties could not agree on the amount of 
attorney fees and costs to be paid, the land owner could 
petition the circuit court to recover the fees and costs. 
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I I. ECONOMIC IMPA_CT AND FISCAL NOTE: 

A. Public:

Undetermined.

B. Government:

Undetermined.

III. COMMENTS:

None.

IV. AMENDMENTS:

None.

BILL NO. CS/SB 109 

Page _2_ 



STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN 
COMMITTEE SUBSTITUTE FOR 

Senate Bill 109 

1. The offer of Judgment would have to be accepted or
reJected within 30 days, or w1th1n such other time as the
court may provide, or it would be deemed rejected.

2. Any disagreement as to the amount of attorney fees or
costs would be resolved in c1rcu1t court.

Committee on Jt1d1c1ary-C1v1l 

BiJ?Je-,L 
Staff Director 

(FILE THREE COPIES WITH THE SECRETARY OF THE SENATE) 
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

ANALYST STAFF DIREC:TOR ACTION 

1. W1ehle Lester 

REFERENCE 

1. JC! FAV/CS ___ _ 
2. Garg1ul1 
3. "
4. 

Garq1ul� �- TR ___ _ FAV/3 Amend_s. 

3 • ,.Ao_P ___ _ 
4. 

----

SUBJECT: BILL NO. AND SPONSOR: 

Eminent Domain CS/SB 109 by 
Jud1c1ary C1v1l and 
Senator Brown 

I • SUMMAR"{: 

A. Present S1tuat1on:

Section 7J. rJ91, F.S., req�Lres the condemning at1thor1ty 1n an
eminent domain priJr eed1n1J to Pi1i all reasunable costs of the 
proceedings 1n c1rcu1t court, 1nclud1ng a reasonable attorney's 
fee to be a�sessed by the court,

Section 73.092, F.S., pr,7v1des six cr1ter1o1 a court 1s to
consider 1n assessing attorney's fees 1n eminent domain 
proceedings. 

Section 73.131, F.S., provides that the condemning authority 1s
to pay all reasonable cr,sts of proceeding� 1n an appellate
court, including attornPy fees, except upun an uppeal taken by
the land owr1er 1n which the Judgment of the trial court 1s 
af finned.

Secti.on 337.271, F.S., providPs the statulory procedure to be
used by the Depart1nent of Transportation 1n acqu1s1t1on thrn11gh 
prelit1gat1on negot1at1ons. Among these procedures, at 
subsection (61, are provisions for pay�ent of the land owner's
costs. Upon subm1ss:on of an invotce frcim the land owner's
appraiser, the Department 1s to pay the n-'asonable cc_1.st of 
obtair11ng the appraisal report and the reas1Jnable cost of the 
estimate of business damages pre�ared by d certified public 
A.ccountant.

B. Effect of Proposed Changes:

The bill would create a ne ... · s. 73.0511, F.S., which wc,uld
require the condemning authority to notify the land owner of
his statutory rights.

The bill would amends. 73.092, F.S., to provide that 1f an 
offer of Judgment 1s made by the condemning authority and 1� 
either reJected or expires and the �erdict or Judgment 1s lPsS
than or equal to the offer, nu attorney's fees or costs would 
be awarded for services rendered by the lilnd owner's �ttornPy 
or co�ts 1n,:urred subsequent to the reJect1on or expiration l)f
the offer. Where either the offer 1s accepted c1r the Judgment 
exceeds the offe1, attorney's fees and costs would be awarded. 
The nffer of JUdg1nent rould not be made until 180 days after
the filing r)f a pet1t1,1n, ThP offer 'Hould have to bP accepted
or reJected within 30 da/s, 0r w1th1n suLh other tirre as thP 
court may provide, or 1t �ouicl be de�med reJected.

Section 73.131, F.S., ,,1,uld he amended t:ri require ttiat the
condemning authority p,iy the LOSts uf appeal of the land nw�er
unless thP appeal was made hy the land owner and the dec1s1on
of tl1e luwer court was aff1r111ed.

I 'y' fe:,3u 
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Section 331.271, F.S., would hP amended to provide for paynn"nt 
of the land owner's attor·ney's fees 1n negotiated t1cqu1s1t1ons. 
The bill would further pru�1ae that 1f the parties could not 
agree on the amount of attorney's fees and costs tt1 bP paid, 
the land owner could pet1t1on the �1rcu1t court to recover the 
fees and costs. 

I I. ECONOMIC IMPACT AND FISCAL NOTF,: 

A. Public:

Those persons not nhta1n1ny a court awdrd which 1s greater than
the offer of Judgment may be n�qu1red to pay that portion rif 

the fees and costs incurred after the offer of Judgment wa�
made.

B. Government: 

According lo the DeI-'artrnent of Transportation, the foll1Jw1ng
sav1ng5 would inure to the State Transportation Tr11st Fund:

Reduction 1n amounts ,Jf $ 5 1) Mlllirin $10.C' Million $15.•J Million 
administrative and legal 
settlements over appraised 
value for right-c1f-wJy l�nds 

Heduct1on 1n defendant l • 11 1.5 2. 0 
attorney fees 

Redul· t 1 on 1n defendant 0.5 0. 7 I. 0
court costs 

Reduction 1n DOT operat111g 0. 3 o.s 0.5 

costs and overhead fur 
l1t1gation support 

--- -- -

TOTAL $ 6.8 M1ll1un $12.7 M1llio11 �18,5 M1ll1on 

Local governments would al�o experience sut1star1t1al co�t 
savings, however, the amount of the savings cannot be 
determined. 

I I I. COMMENTS: 

None. 

IV. AMENDMENTS: 

#1 by Transportation:
Provides that for purposes ,Jf the Florida Rule of Civil Procedure
relating tu offers of Judgment, th� condemning authority 1s
considered to be a party defending against a claim at any time
after entry of an order of taking 1n a condemnation action.

#2 by Transportation:
Technical amendmer1t.

#3 by Transportation:
Title amendment.
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A.NA.LY_S_T STA.FF DIRECTQf! REFEREl/_CE ACTION 

1. W1ehle L_ester 1. JC! FA.V/CS 
2. Gargiulo 
3. Easterlinq(1/
4. 

Gar.9.:g_1 lo 
Smith. 

2. 7T;::R ___ _ FA.V/3 Amends.
Favorabl_g_ 3. �A.�P ___ _ 
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SUBJECT: BILL NO. A.ND SPONSOR: 

Eminent Domain CS/SB 109 by 
Judiciary Civil and
Senator Brown 

I. SUMMA.RY:

A. Present Situation:

Section 73.091, F.S., requires the condemning authority 1n an
eminent domain proceeding to pay all reasonable costs of the 
proceedings 1n c1rcu1t court, 1nclud1ng a reasonable attorney's
fee to be assessed by the court. 

Section 73.092, F.S., provides six criteria a court 1s to
consider 1n assessing attorney's fees 1n eminent domain 
proceedings. 

Section 73.131, F.S., provides that the condemning authority 1s 

to pay all reasonable costs of proceedings 1n an appellate 
court, including attorney fees, except upon an appeal taken by
the land owner in which the Judgment of the trial court is 
affirmed. 

Section 337,271, F.S., provides the statutory procedure to be 
used by the Department of Transportation in acquisition through
prelitigation negotiations. Among these procedures, at 
subsection (6), are provisions for payment of the land owner's
costs. Upon submission of an invoice from the land owner's 
appraiser, the Department is to pay the reasonable cost of 
obtaining the appraisal report and the reasonable cost of the
estimate of business damages prepared by a certified public
accountant. 

B. Effect of Proposed Changes:

The bill would create a news. 73.0511, F.S., which would
require the condemning authority to notify the land owner of
his statutory rights. 

The bill would amend s. 73.092, F.S., to provide that 1f an 
offer of Judgment 1s made by the condemning authority and is
either rejected or expires and the verdict or judgment is less
than or equal to the offer, no attorney's fees or costs would 
be awarded for services rendered by the land owner's attorney 
or costs incurred subsequent to the reJection or expiration of
the offer. Where either the offer is accepted or the judgment
exceeds the offer, attorney's fees and costs would be awarded. 
The offer of Judgment could not be made until 180 days after 
the filing of a petition. The offer would have to be accepted
or rejected within 30 days, or within such other time as the 
court may provide, or it would be deemed rejected. 

Section 73.131, F.S., would be amended to requ1re that the 
condemning authority pay the costs of appeal of the land owner
unless the appeal was made by the land owner and the decision 
of the lower court was affirmed. 



REVISED: 

bATE: May 21. 1987 

BILL NO. CS/SB 109 

Page _2_ 

Section 337.271, F.S., would be amended to provide for payment 
of the land owner's attorney's fees 1n negotiated acqu1s1t1ons. 
The bill would further provide that if the parties could not 
agree on the amount of attorney's fees and costs to be paid, 
the land ow�er could pet1t1on the circuit court to recover the 
fees and costs. 

I I. ECONOMIC IMPACT AND FIS<;_AL NOTE: 

A. Public:

Those persons not obta1n1ng a court award which 1s greater than
the offer of judgment may be required to pay that portion of
the fees and costs incurred after the offer of Judgment was
made.

B. Government:

According to the Department of Transportation, the following
savings would inure to the State Transportation Trust Fund:

Ye�r 1 Year_:._ Y_e_ar 3 

Reduction in amounts of S 5.0 M1ll1on $10.0 M1ll1on $15.0 M1ll1on 
adm1n1strative and legal 
settlements over appraised 
value for right-of-way lands 

Reduction in defendant 1.0 1. 5 2.0 
attorney fees 

Reduction in defendant 0.5 0. 7 1.0 
court costs 

Reduction in DOT operating 0. 3 0.5 0.5 
costs and overhead for 
litigation support 

TOTAL $ 6.8 Million $12.7 Million $18.5 Million 

Local governments would also experience substantial cost 
savings; however, the amount of the savings cannot be 
determined. 

I I I. CQMMENT�: 

None. 

IV. AMENDMENTS:

#1 by Transportation:
Provides that for purposes of the Florida Rule of Civil Procedure
relating to offers of Judgment, the condemning authority 1s 

considered to be a party defending against a claim at any time
after entry of an order of taking in a condemnation action.

#2 by Transportation:
Technical amendment.

#3 by Transportation:
Title amendment.
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Senator, during your meeting with Secretary Henderson today, you 
asked several questions to which we are providing information. 

1. What effect would SB 109 have on the amount of time the property
owner has to obtain information and assistance and negotiate with the 
Department before going to court? 

SB 109 has no effect, statutorily, on the prelitigation time 
period. At a point, 180 days after eminent domain suit is instituted, 
however, the property owner must decide whether to prQceed with further 
litigation at his option, if an "offer of judgment" has been filed by the 
condemning authority. To help you understand the Department of 
Transportation acquisition process, the attached sketch shows the major 
steps in the acquisition process. As can be seen, SB 109 does not affect 
the timing of the process. In a typical DOT acquisition, the property 
owner has over twelve months from the initial official notice to obtain 
information and negotiate with the Department before the offer of judgment 
can be made. 

All costs incurred by the property owner in the first 180 days of 
the litigation, up to the offer of judgment, are paid by the Department; SB 
109 has no effect on this situation. In fact, SB 109 provides that the 
Department will also pay attorney fees during the negotiation period prior 
to filing suit if settlement is achieved, as an incentive for the property 
owner to reach a fair, negotiated settlement. 

SB 109 would change the current process by requiring the property 
owner to pay his own attorney fees and costs after the offer of judgrnentis 
made, if the value determined at trial is less than, or equal to the offer 
of judgment. The 180 day period from the date of suit is designed to give 
the property owner more than adequate time from the time suit is initiated, 
if he has not already done so, to seek the advice of counsel, secure an 
appraisal, business damage report or any other data necessary to make an 
informed decision. Attorney fees and costs during this 180 day period will 
be paid by the condemning authority in all instances. 

,�20 
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2. What problems are we trying to solve? Are attorney fees and court
costs becoming a larger percentage of the Department's work program? 

No, eminent domain attorney fees and costs and the incentive 
toward litigation has been a major problem in Florida for many years. A 
1982 House Transportation Committee report developed through a national 
research organization listed Florida as litigating more parcels in eminent 
domain than any other state in the country as far back as 1973. The real 
cost of the existing law and the problem needing solution is the extremely 
high administrative settlements and legal settlements that the Department 
must agree to in order to avoid extended litigation. The condemning 
authority is "held up" by exorbitant demands since the landowner has no 
risk in the litigation and will have attorney fees and costs paid even if 
he loses. 

Listed below are the amounts of administrative settlements 
(prelitigation) over the last three years, the amounts of final judgments 
(legal settlements and verdicts) and the amount of attorney fees and costs 
paid. "Administrative settlements" are negotiated prelitigatior. 
settlements in amounts above the approved appraisal. Administrative 
settlements usually occur within the same year as the appraisal and initial 
offer. "Legal settlements" are settlements made by lawyers after eminent 
domain suits have been filed. These usually occur one to four years after 
the suit is filed. 

The amount of attorney fees and court costs, as well as amounts of 
administrative and legal settlements paid, vary more with the complexity of 
a project than as a result of any other single issue. A project with large 
''severance damage" and ''business damage" issues generates greater 
differences of opinion between appraisers and accountants, and will usually 
generate higher administrative settlements, legal settlements, and attorney 
fees and costs. Therefore, annual trends in attorney fees and costs vary 
significantly from year to year because of variances in project complexity. 
Example: High administrative settlements in 1984 and 1985 were a result of 
heavy acquisition on I-595 in Fort Lauderdale, a complex 
industrial/commercial acquisition project. The 1986 results for 
administrative settlements are misleading because they reflect a large 
number of settlements on rural properties on Alligator Alley and less 
complex jobs. Many of the parcels on the complicated projects, such as 
U.S. 19 in Pinellas County are not being settled prior to litigation. On 
U.S. 19 we are having to place 65% of the parcels in suit. Legal 
settlements in 1986 reflect the same project, which is just now beginning 
to come to trial and final judgment from suits filed in 1984 and 1985. 



Honorable Pat Frank 
May 6, 1987 
Page 3 

Original Appraisal 

Administrative 
Settlement 

DIFFERENCE 

ADMINISTRATIVE SETTLEMENTS 

1984 1985 1986 

$53,259,370 $48,834, 132 $51,319,233 

69,564,517 70,344,089 57,032,649 

$16,305,147(30%) $21,509,957(44%) $ 5,713,416(10%) 

The Department settles approximately 43% of all parcels at the 
Department's approved appraisal value. The remainder must be settled at 
amounts above the appraised value or litigated. 

LEGAL SETTLEMENTS 
--

1984 1985 1986 

Legal Final Judgments* $28,412,349 $34,241,231 $_5i,_770,013 

ATTORNEY FEES AND COURT COSTS 
------

1984 1985 1986 

Attorney Fees $4,254,811 $3,916,459 $6,208,102 

Court Costs 1,391,992 1,687,275 2,660,057 

TOTAL: $5,646,803 $5,603,734 $8,868,159 

*Appraisals must be updated fer inflation over time at least two, and
sometimes three times during the litigation process. Property owner's 
attorneys take credit for this "benefit" and so delay is favorable to the 
defendants in order to let inflation run its normal course. 

I hope this meets your needs, but please call me at 488-7950 if I 
can be of further help. Thanks for your consideration. 

DY:ehf 
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May 6, 1987 

The Honorable Richard H. Langley 
Chairman, senate Judiciary - Civil Committee 
336 Senate Office Building 
Tallahassee, Florida 32399-1100 

Re: SB159/HB1393 

Dear Senator Langley: 

17131 N E 6�,. AVENUE 

MIA�I F"LORIOA 33162 

DADE (305) 651 8750 

eRow•R□ (305'1 525 3553 

F"AC51MILE (305j 653 0819 

Ir /G2C:, 

As I mentioned to you on May 5, 1987, the mechanics 
lien amendments in subject bills are the product of several 
meetings resulting in agreed compromise among the various roles 
in the construction industry: Contractors (Associated Builders 
and Contractors and Underground Contractors Association), Lenders 
(Florida Bankers Association), Subcontractors (American 
Subcontractors Association, Plumbing Contractors), Sureties 
(Southeastern Insurance Group, Land Title Insurers (Florida Land 
Title Insurance Association), and Suppliers (Florida Credit 
council). I am further advised that the Florida Home Builders 
Association has also given its blessing to the bill in its 
current form (HB1393). 

The response to Mr. Trawick's concerns expressed in his 
letter of May 1, 1987 is as follows: 

1. Mr. Trawick agrees with Sections 1 and 3 of the 
bill. 

2. 

The "proposed 
not known. It 
current form. 

There is no obJection to Section 2 as proposed. 
amendment" to the bill mentioned by Mr. Trawick is 
appears that we have agreement on Section 2 in its 
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3. From my reading of Mr. Trawick's comments on 
Section 4, it appears that the comments are misdirected. There 
is no changing of the time of the notice of nonpayment directed 
to the contractor by the nonprivity bond claimant. 

What this bill proposes is to have an additional notice 
go to the surety within 90 days of the first amount unpaid for 
which a claim is made, exclusive of retainage. The sureties have 
requested this change to solve the following problem: 

A contractor gets a bond from a surety. Subsequently 
the contractor suffers financial problems and diverts payments 
received by the owner such that payments do not get made to 
subcontractors and suppliers. The contractor has a special 
affinity for a particular supplier or subcontractor and induces 
him or her to continue working on the job (even though payments 
are not timely made) because at the end of the job the bonding 
company will be on the hook for the payment. The bonding 
company, under current law has no statutory notice protection 
until a period of within 90 days of last work by the unpaid 
subcontractor or supplier. Under the bill as proposed, the 
unpaid subcontractor or supplier would have to give notice to the 
surety within 90 days of when their unpaid claim starts to accrue 
(aside from retainage). Thus if the su=ety starts to receive 
these notices in quantity, the surety is alerted to the 
contractor's diversion of funds within 90 days of when that 
activity starts, not some later time after the job is finished 
and the payments converted. 

There is no elimination of any of the existing notices 
to contractor. Mr. Trawick makes reference to the early 45 day 
notice. The problem is that the 45 day notice is sent as a 
matter of course. They are sent in such volume that sureties 
overlook them. They do not indicate the existence of a problem. 
The new notice to be sent would be a notice giving cause for 
concern. 

The reason that reta1nage 1s excluded from the 
calculation of 90 days from the first unpaid amount is that 
retainage, by its very nature, is unpaid from early stages. If 
notice had to be given within 90 days o= the first unpaid sums 
without excluding retainage, then the alarming nature of the 
notice would be reduced because the notices would be served at an 
early stage - before a bona fide problem arises. 
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The recording of the bond will be done by the owner or 
by the surety. The sureties want this provision in order to 
minimize the occurrence of unreported bonds unauthorizedly issued 
by agents. Further, subcontractors and suppliers want the 
recording in order to: 

a) Know that the bond exists, and

b) Help eliminate the issue of whether the bond is a
statutory bond or common law bond. 

Mr. Trawick approves of Section 5. 
the use of the word "costs" is not understood 
of the statute is unchanged. 

The concern over 
since that portion 

The language in Section 6 is the result of the House 
staff study of Section 713.34, the Florida Supreme Court opinion, 
holding the statute constitutional and the federal Eleventh 
Circuit opinion holding the statute unconstitutional. I am 
advised that the wording chosen was plucked from the opinions in 
order to be in compliance therewith. 

Section 7, the trust provisions, solves 
First, if an owner, contractor, subcontractor or 
bankrupt, funds for those unpaid under them will 
from the general assets of the bankrupt estate. 

two problems. 
sub-sub goes 

be segregated 

Secondly, imposing a fiduciary duty or position of 
trust on monies that are being collected for the purpose of 
paying for subcontract labor and supplies is appropriate to 
recognize what the realities are in the construction setting. 
Contractors and subcontractors collect monies for work done by 
those under them. Monies paid and collected in that fashion 
should be properly accounted for. By requiring that the funds be 
held for the benefit of the unpaid suppliers and subcontractors, 
a law will be enacted which, if broken, will give licensing 
authorities a basis for disciplinary action. 

Finally, a law setting forth that the funds that are 
paid for specific work are required to be held in trust for the 
ultimate recipient should, by compliance with the law, reduce 
payment problems. 
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contractors, subcontractors and suppliers in the 
construction industry have been dropping like flies due to lack 
of payment. This bill, when enacted, will be a positive step to 
correct current abuses. It is not a complete panacea, but a 
positive step. While further positive steps may be pursued next 
year, or the next, the current bill, as the product of work by 
the various factions of the construction industry is needed now. 

Sincerely, 

LARRY R. LEIBY 

LRL:vrb 

bee: Rick sisser, cio Senator Gwen Marqolis 
willlam Benson 
American Subcontractors Association 
Paul w. Parcell 
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*************************************************************************** 

I • SUMMARY: 

A. Present Situati_on:

Pursuant to Article X, Section 6 of the Florida Constitution,
property may not be taken through the exercise of eminent domain
without the payment of full compensation. The Florida Supreme
Court has interpreted the phrase "full compensation" to include
the costs of the private property owner incurred in an eminent
domain proceeding, including attorneys' fees. Tosohatchee Game
Preserve, Inc. v. Central an��Southern Florida Flood Control
Dist., 265 So.2d 681 (1972)

Section 73.091, Florida Statutes, provides that the petitioner
shall pay all reasonable costs, including attorneys' fees. The
attorneys' fees are to be assessed in accord with the criteria
established in Section 73.092, Florida Statutes, which include
the benefits received by the client, the novelty, difficulty, and
importance of the issues involved, the skill of the attorney, the
amount of money involved, the responsibility incurred by counsel,
and the amount of time reasonably required of the attorney to
adequately represent the client. The amount of the fee may not
be based solely on a percentage of the award.

Section 337.271, Florida Statutes, directs the Department of
Transportation to enter into negotiations for the purpose of
acquiring property for road construction prior to the filing of
an action in eminent domain. As part of the negotiation process,
the property owner is authorized to obtain at the expense of the
department, an appraisal of the property and an estimate of
business damages. No provision is made for the payment of the
property owner's attorneys' fees unless a subsequent eminent
domain proceeding is filed.

STANDARD FORM - 1/28/86 
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B. Effect of Proposed Changes:

This legislation, if enacted, would specifically prohibit an
award of attorneys' fees which is based solely on a percentage of
the amount of damages awarded in an eminent domain proceeding.
The amount of the award would however continue to be one of
several factors to be considered in arriving at an appropriate
award of fees.

The legislation further provides for the making of an offer of
judgment in accordance with the Florida Rules of Civil Procedure,
after the expiration of 180 days from the filing of an eminent
domain petition. If an offer which is equal to or greater than
the final award is rejected or expires, costs and attorneys' fees
incurred after the rejection of the offer shall not be awarded to
the property owner. An offer of judgment would expire by
operation of rule ten days after service on the property owner.
(Rule 1.442, F.R.C.P.)

The bill further provides that a property owner shall be entitled
to recover all reasonable costs, including attorneys' fees,
incurred during the negotiation process authorized for the
Department of Transportation. While the language referring to
the right to recover appraisers' fees and the costs of obtaining
an estimate of business damages is deleted, such costs should
fall within the purview of reasonable costs to be recovered under
this legislation. Disagreements as to the award of costs and
attorneys' fees would be resolved pursuant to chapter 120, the
Administrative Procedure Act.

II. ECONOMIC IMPACT:

A. Public:

This legislation should result in a decrease in the amount of
costs to be awarded to property owners in eminent domain
proceedings in those cases in which a reasonable offer of
judgment has been awarded. Additionally, as the award of fees
would no longer be guaranteed in all cases, property owners might
be more inclined to accept preliminary offers, which could result
in a lower payment. Theoretically, the property owner may also
be encouraged to accept an offer which he otherwise would have
rejected which exceeds the amount which would have been awarded
by the jury.

B. Government:

This legislation is intended as a tax savings proposal in that it
would encourage more rapid resolution of eminent domain
proceedings, thus avoiding the additional costs and attorneys'
fees which the government must pay, both on its own behalf and on
behalf of the property owner. The amount of the savings cannot
be readily determined, but should be substantial.

STANDARD FORM - 1/28/86 
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In requiring that disputes relating to costs and attorneys fees 
arising from the acquisition negotiation process be resolved 
pursuant to chapter 120, this legislation would likely result in 
an increased caseload before the Division of Administrative 
Hearings. Whether the caseload increase would be sufficient to 
require the appointment of additional hearing officers can not be 
determined at this time. 

III. STATE COMPREHENSIVE PLAN IMPACT:

IV. 

To the extent that this legislation would result in a decrease in
compensation to private property owners for land taken by the
government, the legislation could be interpreted to be inconsistent
with the protection of private property rights. (Section
187.201(15), Florida Statutes) However, it may equally be argued
that this legislation is designed not to infringe on private property 
rights but to insure that the owner not be unreasonably compensated
for such rights.

The bill appears to be designed as an effort to further the goal of
encouraging governmental economy in the provision of services.
(Section 187.201(20), Florida Statutes)

COMMENTS:

While this legislation is in part designed to extend the provisions
of the Florida Rules of Civil Procedure to eminent domain
proceedings, the legislation provides an exception to the rule by
requiring the expiration of 180 days from the filing of the petition
before the offer of judgment may be made. This additional
requirement could be interpreted to be procedural rather than
substantive and would thus violate the separation of powers doctrine.
However, prior provisions of Florida law which have been found to be 
procedural have eventually resulted in an appropriate rule amendment
by the Florida Supreme Court.

V. AMENDMENTS:

None.

VI. PREPARED BY: Thomas R. Tedcastle�
1 

VII. STAFF DIRECTOR: Richard Hixson 0=
I 

STANDARD FORM - 1/28/86 
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*************************************************************************** 

I. SUMMARY:

A. Present Situation;

Pursuant to Article X, Section 6 of the Florida Constitution,
property may not be taken through the exercise of eminent domain
without the payment of full compensation. The Florida Supreme
Court has interpreted the phrase "full compensation" to include
the costs of the private property owner incurred in an eminent
domain proceeding, including attorneys' fees. Tosohatchee Game
Preserve, Inc. v. Central and South�£n Florida Flood Control
Dist., 265 So.2d 681 (1972) 

Section 73.091, Florida Statutes, provides that the petitioner 
shall pay all reasonable costs, including attorneys' fees. The 
attorneys' fees are to be assessed in accord with the criteria 
established in Section 73.092, Florida Statutes, which include 
the benefits received by the client, the novelty, difficulty, and 
importance of the issues involved, the skill of the attorney, the 
amount of money involved, the responsibility incurred by counsel, 
and the amount of time reasonably required of the attorney to 
adequately represent the client. The amount of the fee may not 
be based solely on a percentage of the award. 

Section 337.271, Florida Statutes, directs the Department of 
Transportation to enter into negotiations for the purpose of 
acquiring property for road construction prior to the filing of 
an action in eminent domain. As part of the negotiation process, 
the property owner is authorized to obtain at the expense of the 
department, an appraisal of the property and an estimate of 

STANDARD FORM - 1/28/86 
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business damages. No provision is made for the payment of the 
property owner's attorneys' fees unless a subsequent eminent 
domain proceeding is filed. Prelitigation provisions are not 
provided as to local governments or others who exercise eminent 
domain powers. 

B. Effect of Proposed Changes:

This legislation, if enacted, would specifically prohibit an
award of attorneys' fees which is based solely on a percentage of
the amount of damages awarded in an eminent domain proceeding.
The amount of the award would however continue to be one of
several factors to be considered in arriving at an appropriate
award of fees.

The legislation further provides for the making of an offer of
judgment in accordance with the Florida Rules of Civil Procedure,
after the expiration of 180 days from the filing of an eminent
domain petition. If an offer which is equal to or greater than
the final award is rejected or expires, costs and attorneys' fees
incurred after the rejection of the offer shall not be awarded to
the property owner. An offer of judgment would expire by
operation of rule ten days after service on the property owner.
(Rule 1.442, F.R.C.P.)

The bill further provides that a property owner shall be entitled
to recover all reasonable costs, including attorneys' fees,
incurred during the negotiation process authorized for the
Department of Transportation. While the language referring to
the right to recover appraisers' fees and the costs of obtaining
an estimate of business damages is deleted, such costs should
fall within the purview of reasonable costs to be recovered under
this legislation. Disagreements as to the award of costs and
attorneys' fees would be resolved by the circuit court.

The bill extends to other taking entities the provisions
regarding prelitigation negotiation now applicable to the
Department of Transportation. Under these provisions, the owner
of real property to be taken pursuant to eminent domain must
receive prior notice, and must be notified of his rights under
law, including the right to an attorney and to have an appraisal
made of his property and to employ an accountant to estimate
business damages, all to be paid by the taking entity. The 
property owner then has 120 days in which to submit his appraisal 
if he wishes to enter into the settlement procedures. The entity 
is required within an additional thirty days to provide the 
property owner with its appraisal reports. Similar provisions 
are provided relating to accountant reports where business 
damages are claimed. If a settlement is reached, the agreement 
is presented to the circuit court for the entry of judgment, 
including the payment of the property owner's costs and fees. If 
the costs and fees have not been agreed upon, that dispute will 
be settled by the circuit court. 

STANDARD FORM - 1/28/86 
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I I. ECONOMIC IMPACT: 

A. Public:

This legislation should result in a decrease in the amount of
costs to be awarded to property owners in eminent domain
proceedings in those cases in which a reasonable offer of
judgment has been awarded. Additionally, as the award of fees
would no longer be guaranteed in all cases, property owners might
be more inclined to accept preliminary offers, which could result
in a lower payment. Theoretically, the property owner may also
be encouraged to accept an offer which he otherwise would have
rejected which exceeds the amount which would have been awarded
by the jury.

B. Government:

This legislation is intended as a tax savings proposal in that it
would encourage more rapid resolution of eminent domain
proceedings, thus avoiding the additional costs and attorneys'
fees which the government must pay, both on its own behalf and on
behalf of the property owner. The amount of the savings cannot
be readily determined, but should be substantial.

III. STATE COMPREHENSIVE PLAN IMPACT:

IV. 

To the extent that this legislation would result in a decrease in
compensation to private property owners for land taken by the
government, the legislation could be interpreted to be inconsistent
with the protection of private property rights. (Section
187.201(15), Florida Statutes) However, it may equally be argued
that this legislation is designed not to infringe on private property
rights but to insure that the owner not be unreasonably compensated
for such rights.

The bill appears to be designed as an effort to further the goal of
encouraging governmental economy in the provision of services.
(Section 187.201(20), Florida Statutes)

COMMENTS:

While this legislation is in part designed to extend the provisions
of the Florida Rules of Civil Procedure to eminent domain
proceedings, the legislation provides an exception to the rule by
requiring the expiration of 180 days from the filing of the petition
before the offer of judgment may be made. This additional
requirement could be interpreted to be procedural rather than
substantive and would thus violate the separation of powers doctrine.
However, prior provisions of Florida law which have been found to be
procedural have eventually resulted in an appropriate rule amendment
by the Florida Supreme Court.
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AMENDMENTS: 

None. 

PREPARED BY: Thomas R. Tedcastle _,,\·p 

VII. STAFF DIRECTOR: Richard Hixson 
\,)'" 

\ 
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OTHER COMMITTEES OF REFERENCE: (1) _A=p=p�r�o�p�r�i�a�t�i�o�n�s�------------

( 2 ) 

*************************************************************************** 

I • SUMMARY;_ 

A. Present Situat i on:

Pursuant to Article X, Section 6 of the Florida Constitution,
property may no t be taken through the exercise of eminent domain
without the payment of full compensation. The Florida Supreme
Court has interpreted the phrase "full compensation" to include
the costs of the private property owner incurred in an eminent
domain proceeding, including attorneys' fees. Tosohatchee Game
Preserve, Inc. v. Central and Southern Florida Flood Control
Dist., 265 So.2d 681 (1972) 

Section 73.091, Florida Statutes, provides that the petitioner 
shall pay all reasonable costs, including attorneys' fees. The 
attorneys' fees are to be assessed in accord with the criteria 
established in Section 73.092, Florida Statutes , which include 
the benefits received by the client, the novelty, difficulty, and 
importance of the issues involved, the skill of the attorney, the 
amount of money involved, the responsibility incurred by counsel, 
and the amount of time reasonably required of the attorney to 
adequa tely represent the client. The amount of the fee may not 
be based solely on a percentage o f the award. 

Section 337.271, Florida Statutes, directs the Department of 
Transportation to enter into negotiations for the purpose of 
acquiring property for road construction prior to the filing of 
an action in eminent domain. As part of the negotiation process, 
the property owner is authorized to obtain at the expense of the 
department, an appraisal of the property and an estimate of 
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business damages. No provision is made for the payment of the 
property owner's attorneys' fees unless a subsequent eminent 
domain proceeding is filed. 

B. Effect of Proposed Changes:

This legislation, if enacted, would specifically prohibit an
award of attorneys' fees which is based solely on a percentage of
the amount of damages awarded in an eminent domain proceeding.
The amount of the award would however continue to be one of
several factors to be considered in arriving at an appropriate
award of fees.

The legislation further provides for the making of an offer of
judgment in accordance with the Florida Rules of Civil Procedure,
after the expiration of 180 days from the filing of an eminent
domain petition. If an offer which is equal to or greater than
the final award is rejected or expires, costs and attorneys' fees
incurred after the rejection of the offer shall not be awarded to
the property owner. An offer of judgment would expire by thirty
days after service on the property owner. (Rule 1.442, F.R.C.P.)

The bill further provides that a property owner shall be entitled
to recover all reasonable costs, including attorneys' fees,
incurred during the negotiation process authorized for the
Department of Transportation. While the language referring to
the right to recover appraisers' fees and the costs of obtaining
an estimate of business damages is deleted, such costs whould
fall within the purview of reasonable costs to be recovered under
this legislation. Disagreements as to the award of costs and
attorneys' fees would be resolved by the circuit court.

The bill also requires that any entity filing an eminent domain
petition, must notify the owner of his right to attorneys' fees
and to appraisal and accounting fees in certain cases. This
notice must be provided as a condition precedent to filing the
petition.

II. ECQNOl,{_lC_I��A_CT;

A. Public:

This legislation should result in a decrease in the amount of
costs to be awarded to property owners in eminent domain
proceedings in those cases in which a reasonable offer of
judgment has been awarded. Additionally, as the award of fees
would no longer be guaranteed in all cases, property owners might
be more inclined to accept preliminary offers, which could result
in a lower payment. Theoretically, the property owner may also
be encouraged to accept an offer which he otherwise would have
rejected.
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B. Governmen_tl

This legislation is intended as a tax savings proposal in that it
would encourage more rapid resolution of eminent domain
proceedings, thus avoiding the additional costs and attorneys'
fees which the government must pay, both on its own behalf and on
behalf of the property owner. The amount of the savings cannot
be readily determined, but should be substantial.

III. STATE COMPREHENSIVE PLAN IMPACT:

IV. 

v. 

vr. 

To the extent that this legislation would result in a decrease in
compensation to private property owners for land taken by the
government, the legislation could be interpreted to be inconsistent
with the protection of private property rights. (Section
187.201(15), Florida Statutes). However, it may equally be argued
that this legislation is designed not to infringe on private property
rights but to insure that the owner be reasonably compensated.

The bill is designed to further the goal of encouraging governmental
economy in the provision of services. (Section 187.201(20), Florida
Statutes)

COMMENTS:

While this legislation is in part designed to extend the provisions
of the Florida Rules of Civil Procedure to eminent domain
proceedings, the legislation provides an exception to the rule by
requiring the expiration of 180 days from the filing of the petition
before the offer of judgment may be made and by providin� 30 days for
acceptance. This additional requirement could be interpreted to be
procedural rather than substantive and would thus violate the
separation of powers doctrine. However, prior provisions of Florida
law which have been found to be procedural have eventually resulted
in an appropriate rule amendment by the Florida Supreme Court.

AMENDMENTS:

None.

PREPARED BY: 
/ 

Thomas R, Tedcastle "}, \.

VII. STAFF DIRECTOR: Richard Hixson ,, 

\.; .. -
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CS/CS/HB 18 
Bill Number 

In compliance with Rule 7.16, there is hereby submitted a fiscal note on the above listed bill relative 
to the effect on revenues, expenditures, or fiscal l1ab1l1ty of the State, and of Local Governments as a
whole. 

==�=-�-=�=================------------------=--=------=--=====-==--=-============--======--=-============-

I. DESCRIPTION OF BILL

A, F_und or _Tax Affected

State Transportation (Primary) Trust Fund 

B. P_!1nc1pal Agency Affected

C. 

Department of Transportation

Narrative Summary 

,, 
�-)!

This bill creates pre-l1t1gat1on negot1at1on procedures with respect to eminent domain
proceedings. The bill provides for costs, attorney's fees, and apportionment of settlements.
Also included in the bill is a provision for offer of judgement by the petitioner. The 
condemning authority shall be considered the party defending against the claim 1n event of
appeal of a Judgement order. The Department of Transportation shall pay all reasonable costs
and attorney's fees incurred pursuant to a pre-l1t1gat1on settlement.

Effective Date: Upon becoming law.

II. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS

A Ngn-Recurr1ng or First Year Start-up Effect? 

None 

E. Recurring or Annualized �on�iry�at1on Effects

Department of Transportation 
Estimated reduction 1n amounts of

administrative and legal settlements 
over appraised value for right-of-way
lands 

Estimated reduction 10 defendant
attorney fees 

Estimated reduction 1n defendant
court costs 

Estimated reduction in department 
operating costs and overhead for
l1t1gation support 

Total Estimated Reduction 

C. Long_R!,!__!L_Eff�c;!_s Other Than Normal Growth

None 

D. Appropriations Consequences

(Page 1 of 2) 

State Transportation (Primary) Trust Fund
(Potential Savings) 

12_87-88 

$5,000,000 

1,000,000 

500,000 

30L ooo 

$6,800,000 

$6,800,000 

1988-89 

$10,000,000 

1,soo,000 

700,000 

500,0QO 

$12,700,000 

$12,700,000 

1989-90 

$15,000,000 

2,000,000 

1,000,000 

S00L000 

$18,500,000 

$18,500,000 
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III. COMMENTS

STATE OF FLORID� 
HOUSE OF REPRESENTATIVES 

1987 
FISCA.L NOTE 

Potential savings to the Department of Transportation are difficult to forecast, but 
estimates included above are considered to be conservative. This bill will act to 
reduce the amount of eminent domain litigation. The average department settlement above 
the appraised value should be reduced as a result of elim:nat1ng the no-risk litigation 
system currently in effect. It is estimated that ten percent of the department's annual 
$150 million right of way land program could eventually be saved by this bill. savings 
are less 1n prior years due to cases already underway and an assumed lag for the effect 
of the offer of Judgement provision to become known throughout the eminent domain 
community. 

The Appropriations Comrn1ttee amended the bill to require the condemning authority to 
notify the fee owners of their statutory rights prior to institut1ng litigation. The 
b1ll was then incorporated as a committee substitute. 

(Page 2 of 2) 
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Bill Number 
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