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By Representative Drage 

A bill to be entitled 

An act relat1ng to adverse possess.on of real 

property; amending s. 95 16, F.S.; specifying 

the extent of the property protected by a 

substantial enclosure that is adversely 

possessed under color of title; prov1d1ng an 

effective date. 

Be It En•cted by the Legislature of the State of Florida: 

Section l. Section 95.16, Florida Statutes, 1s amended 

to re•d: 

95.16 Real property actions; adverse possession under 

color of t1tle,--

(l) When the occupant, or those under whom he claims, 

entered into possession of real property under a claim of 

title exclusive of any other right, founding the claim on a 

written instrument as being a conveyance of the property, or 

on • decree or Judgment, and has for 7 years been 1n continued 

possession of the property included 1n the instrument, decree, 

or Judgment, the property 1s held adversely, If the property 

1s d1v1ded into lots, the possession of one lot shall not be 

deemed a possession of any other lot of the same tract, 

Adverse possession commencing after December 31, 1945 shall 

not be deemed adverse possession under color of title until 

the instrument upon which the claim of title is founded is 

recorded in the office of the clerk of the c1rcu1t court of 

the county where the property 1s located 

(2) For the purpose of this section, property 1s 

deemed possessed in any of the following cases: 

(a) When it has been usually cultivated or improved. 

CODI MG w.,.h ,n �.......,. tyit• ••• ol•l••••n• Ir•"' u11t1n1 l•w, w•rols .1!..!!i!..t.!.••• .,1,1,1,-1. 



70-117-3-7 

(b) Whe� it has been protected by a substantial

21 enclosure. All eontt9tto�s land protected by the enclosure 

31 must shall be proper�! included within the description of the 

41 property 1n the written instrument, Judgment, or decree, 

SI Ytthtn-�he-�ttrvtev-of-thts-seetton. If only a portion Q.Lthe 

6\ land protected by the enclosure is included within tne 

71 description of the property in the written instrument, 

81 Judgment, or decree, only that portion is deemed possessed. 

9 {c) When, although not enclosed, 1t has been used for 

101 the supply of fuel or fencing timber for husbandry or for the 

lll ord1n•ry use of the occupant. 

12 (d) When a known lot or single farm has been p•rtly 

131 improved, the part that has not been cleared or enclosed 

141 according to the usual custom of the county 1s to be 

151 considered as occupied for the same length of time as the part 

161 improved or cultiv•ted 

1.22 

1.23 

1.25 

1.26 
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l. 28
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l. 31 

1. 32

1. 33

1.34 

1.35 
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Section 2 This act shall take effect January 1, 1988. ll.36 

,. 

29 

JO 

31 

***************************************** 

SENATE SUMMARY 

With respect to• claim of adverse possession under color 
of title of real property protected by a substantial 
enclosure, prov1des that only that portion of the real 
property protected by the substantial enclosure which is 
included within the descr1pt1on of the property 1n the 
written instrument, Judgment, or decree upon which the 
cl•1m 1s founded 1s deemed adversely possessed. 
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By Senator Myers 
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A bill to be entitled 

An act relating to adverse possession of real 

property; amending s. 95.16, F,S.; specifying 

the extent of the property protected by a 

substantial enclosure that 1s adversely 

possessed under color of title; providing an 

effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 95.16, Florida Statutes, is amended 

to read: 

95.16 Real property actions; adverse possession under 

color of t1tle,--

(l) When the occupant, or those under whom he claims,

entered into possession of real property under a claim of 

title exclusive of any other right, founding the claim on a 

written instrument as being a conveyance of the property, or 

on a decree or Judgment, and has for 7 years been 1n cont1nued 

possession of the property included in the instrument, decree, 

or Judgment, the property ts held adversely. Ir the property 

is divided into lots, the possession of one lot shall not be 

deemed a possession of any other lot of the same tract, 

Adverse possession commencing after December 31, 1945 shall 

not be deemed adverse possession under color of title until 

the instrument upon which the claim of title is founded is 

recorded 1n the office of the clerk of the circuit court of 

the county where the property 1s located. 

(2) For the purpose of this section, property ts

deemed possessed 1n any of the following cases: 

(a) When 1t has been usually cultivated or improved.

1 
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27-369-87

11 {b) When 1t has been protected by a substantial 

21 enclosure. All eont½��ott� land protected by the enclosure 

JI must �bail be property included within the description of the 

41 property 1n the written instrument, Judgment, or decree, 

SI V½tft½n-the-purv½ev-of-th½�-seet½on. If only a portion of the 

61 land protected by the enclosure is included within the 

71 descr1pt1on of the property 1n the written instrument, 

SI Judgment, or decree, only that portion 1s deemed possessed. 

9 {c) When, although not enclosed, 1t has been used for 

101 the supply of fuel or fencing timber for husbandry or for the 

111 ordinary use of the occupant. 

12 (d) When a known lot or single farm has been partly 

13 improved, the part that has not been cleared or enclosed 

14 according to the usual custom of the county 1s to be 

15 considered as occupied for the same length of time as the part 

161 improved or cultivated. 
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Section 2. This act shall take effect January 1, 1988. 

•*•••*••·································

SENATE SUMMARY 

With respect to a claim of adverse possession under color 
of title of real property protected by a substantial 
enclosure, provides that only that portion of the real 
property protected by the substantial enclosure which 1s 
included within the description of the property in the 
written instrument, Judgment, or decree upon which the 
claim is founded is deemed adversely possessed. 
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DOCUMENTATION LIST 
Laws of Florida, 1987, Chapter 87-194 

"Adverse Possession of Real Property 

01. Laws of Florida, 1987, Chapter 87-194. In Volume I, Part
Two, pp, 1255-1256.

02. Joint Legislative Management Committee. Division of
Legislative Information. History of Legislation, 1987
Regular Session: HB 693 (p. 304) and SB 417 (p, 89).

03. House Bill (HB) 693 (1987), as prefiled 3/26/87.

04. House. Committee on the Judiciary. Staff Analysis of HB
693 (1987), 4/25/87. (in the Florida State Archives,
Series 19, Box 1602).

OS. ______ • Correspondence of the Senate Judiciary-Civil 
Committee regarding [SB 4171 (1987); (a) William D. 
Anderson, Jr., Attorney, Stuart, FL, to Senator William 
"Doc" Myers 10/24/86 re: suggested amendment to FS 95.16; 
(b) Phyllis Slater, Staff Attorney for the Senate Judic­
iary-Civil Committee, to Senator William Myers, 12/10/86,
re: response to William D. Anderson letter,; and (c)
Memorandum to File by Phyllis Slater ••. , 12/10/86, re:
historical note and recommended changes to FS 95.16. (in
ibid.).

06. ______ • Vote Sheets on HB 693 (1987): (a) Sub-commit­
tee on Real Property & Family Law, 4/28/87; and (b) Full
Committee, 4/30/87. (in ibid.).

07. Senate Bill 417 (1987), as prefiled 3/11/87.

08. Senate. Committee on Judiciary-Civil. Staff Analysis of
SB 417 (1987), 4/21/87. (in the Florida State Archives,
Series 18, Box 1627.

09. House. Committee on the Judiciary. Meeting Tapes re: HB
693 (1987): (a) Sub-Committee on Real Property & Family
Law, 4/28/87 (1 tape); and (b) Full Committee, 4/30/87 (1
tape). (in ibid., Series 414, Box 619), (NOTE: Not
reviewed or copied).

10. Senate. Committee on Judiciary-Civil. Meeting Tape re: SB
417 (1987), 5/26/87 ( 1 tape -Tape 2 of 4). (in ibid.,
Series 625, Box 407). (NOTE: Not reviewed or copied).
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II 
Ca-t,1TTEE APPEARANCE RECORD 
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Name Representing Address 

NOTE: Please indicate by an 11X" any State employee appearing at the 
-- request of Committee Chairman. 

(If additional persons, enter on reverse aide and check here_) 

FiZe e copie• � � H-22(1976)



GENERAL ACTS 

RESOLUTIONS AND MEMORIALS 

ADOPTED BY THE 

TENTH LEGISLATURE OF FLORIDA 

UNDER THE CONSTITUTION 

AS REVISED IN 1968 

During the Regular Session 
April 7, 1987 through June 6, 1987 

and the Special Session 
February 4, 1987 

Volume I, Part Two 

Published by Authority of Law 

Under Direction of the 

JOINT LEGISLATIVE MANAGEMENT 
COMMITTEE 

TALLAHASSEE 

1987 



CHAPTER e7-193 LAWS OF FLORIDA CHAPTER 87-193 

shall not render the recreational vehicle a 
recreat1ona veh1c e site. 

Section 2. This act shall take effect October 1, 1987. 

Approved by the Governor June 30, 1987. 

F1led 1n Office Secretary of State June 30, 1987. 

CHAPTER 87-194 

House 8111 No. 693 

art of the 

An act relating to adverse possession of real property; 
amending s. 95.16, F.S.; specifying the extent of the 
property protected by a substantial enclosure that is 
adversely possessed under color of title; providing an 
effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Sect1on 1. Section 95.16, Florida Statutes, 1s amended to read: 

95.16 Real property actions; adverse possession under color of 
t1tle.--

(l) When the occupant, or those under whom he claims, entered
into possession of real property under a claim of title exclusive of 
any other right, founding the claim on a written instrument as being 
a conveyance of the property, or on a decree or Judgment, and has for 
7 years been in continued possession of the property included in the 
instrument, decree, or judgment, the property is held adversely. If 
the property is divided into lots, the possession of one lot shall 
not be deemed a possession of any other lot of the same tract. 
Adverse possession commencing after December 31, 1945 shall not be 
deemed adverse possession under color of title until the instrument 
upon wh 1ch the claim of t1tle 1s founded is recorded 1n the office of 
the clerk of the circuit court of the county where the property 1s 
located. 

(2) For the purpose of this section, property is deemed possessed
1n any of the following cases: 

(a) When it has been usually cultivated or improved.

(b} When it has been protected by a substantial enclosure. All
eenetgttotts land protected by the enclosure must shaii be preperey 
included within the descri tion of the ro ert 1n the written 
instrument, judgment, or ecree7-wtthtn-the-pttrvtew-o -thts--seeeten. 
If onl a ortion of the land rotected b the enclosure is included 
within the escri t1on o the ro ert in the written instrument, 
Judgment, or ecree, onl that portion is eemed possesse . 

{c) When, although not enclosed, it has been used for the supply 
of fuel or fencing timber for husbandry or for the ordinary use of 
the occupant. 

{d) When a known lot or single farm has been partly improved, the 
part that has not been cleared or enclosed accord1ng to the usual 

125S 



CHAPTER 87-194 LAWS OF FLORIDA CHAPTER 87-194

custom of the county is to be considered as occupied for the same
length of time as the part improved or cultivated. 

Section 2. This act shall take effect January 1, 1988. 

Approved by the Governor June 30, 1987, 

Filed in Office Secretary of State June 30, 1987. 

CHAPTER 87-195 

Committee Substitute for House B111 No. 71� 

An act relating to landlord and tenant; amending s. 83,231, 
F.S., providing for the impos1t1on of a money judgment in
an action for possession in the amount of the money owed
to the landlord by the tenant; amending s. 83.46, F.S.,
providing for rental payments with respect to certain
dwelling units furnished by an employer to an employee
after the employee ceases employment; amending s. 83.49,
F.S., providing an alternative procedure for the posting
of bond by certain landlords or agents; amending s.
83.51, F,S,, requiring tenants to vacate rental premises
after notice for the purpose of exterminating pests;
amending s. 83.53, F.S., providing that the landlord may
enter the dwelling unit at any time for the repair,
protection or preservation of the premises; amending s.
83.56, F.S., providing clarifying language with respect
to the termination of the rental agreement; amending s.
83.60, F.S., prov1d1ng for possession of the dwelling
unit under certain circumstances; amending s. 83.62S,
F.S.; providing for attorney's fees and costs in certain
actions for possession of the dwelling unit; amending s.
713.691, F.S., providing for_ the landlord's lien for
rent; providing an effective date.

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 83.231, Florida Statutes, is amended to read: 

83.231 Removal of tenant; Judgment.--If the issues are found for 
plaintiff, Judgment shall be entered that he recover possession of 
the premises. In addition to awardin ossession of the remises to 
the �laintiff, the court shall also 1rect, 1n an amount which s 
within its urisdictio m1tations, the entr of a mone ud ment 
in aver o the pla1nt1 against the e en ant or the amount o 
money fo ng and unpaid by the defendant, with costs. 
However ent shall be entered unless ser of recess 
has b rsonal service or, where auth law, 

e rules o the court; an 
ossession an mone ama es ma 

attorneys ees an costs. I the issues are 
for defendant, Judgment shall be entered dismissing the action. 

Section 2. Subsection (3) of section 83.46, Florida Statutes, is 
amended to read: 

83,46 Rent; duration of tenancies.--

1256 
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Barcainlnc; Nercard; Starin; Ielly (Similar S 197, Compare 
ENG/8 24) 
D,uhled Vetettolfillte Auocv Hmpg. provtde■ that cert.am diubled veterans 
may be btred by 1tate qenciea outa1de normal hinn& procedww, provides for 
probabonuy penod I; permanent employment at:&tua Eff.ct.tve Date. 10/01/87 
03/26/e7 HOUSE Pnfiled 
OJ./06/87 HOUSE Referred to Retirement. Penonnal Ii Collective Barpuun1 
OJ./07 /87 HOUSE Introduced, referred to Ratirement, Penonnel It Collect.1ve 

Baria.inq -HJ 63 
OJ./10/87 HOUSE Subreferred to Subcommittee on Peraonnel and Collactive 

Barcam1nc:; On aubcomm1ttee qenda-Rettrement, Per• 
IKlnnel ,l Collect,.ve Barramtnl, 04/14/87, 1:30 pm, 317C 

OJ./14/87 HOUSE Subcommittee Recom.mendauon pendq ratlficat1on by 
full Committee. Favorable 

O.f./21/87 HOUSE On Committee q-enda-Retirement. P•mmnel I; Collec­
t1ve Barga.imna:, 04/23/87, e.30 am, 317C 

OJ./23/e7 HOUSE Prelunmary Committee Act.lon by Retuement, Personnel 
It Collective BarJ:a.in1nr Favorable, u a Committee Sub-
1tltute, to Calendar 

OJ./30/87 HOUSE Comm Report: CS by Rf-tirement, Penonnal & Coll•ctive 
Barramma:, placed on Calendar -HJ 330, CS read fint time 
-HJ 328 

06/06/87 HOUSE Died on Calendar, Iden /Stm /Compare Bill puaed, refer to 
_ SB 2<1 (Ch 87-356) 

�ENERAL BILL by Dra1e (Identical S •'17) 
Prqperty/Advmx Prnreermn. 1pec1fie■ extent of property proted� by 1ub• 

1tantial •ncl01ure that 11 advenely poueaaed undar color of utle Amend, 95 16 
Effective Date 01/01/88 
03/26/87 HOUSE Prefiled 
OJ./06/87 HOUSE Referred to Jud1c1uy 
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06/16/87 
06/30/87 

ly Ln,, On 1ubcomm1ttee agend•-Jud1c1ary, OJ./2.5/�7, 
l 15 pm, 214C' 
On Committee agenda-Jud1c1ary, 04/30/87, 8 00 am, 214C 
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Mumcmal Imorovementr/Approval. reqwrN approval of m&J0r1ty of affected 
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04/07 /87 HOUSE 

04/1'/87 HOUSE 

04/20/87 HOUSE 
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dar -SJ 62e, Paued, YEAS 33 NAYS 0 -SJ 646 
Ordered enrolled 
Sl,llled by Officen and presented to Governor 
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Fin al: _________ _ 

HOUSE OF REPRESENTATIVES 
COMMITTEE ON JUDICIARY 

STAFF ANALYSIS 

BILL #: 2H�B.....!e..69�3�---------------------------­

RELATING TO: Adverse possession 

SPONSOR(S): �D�r�a.,,_,,e ___________________________ _

EFFECTIVE DATE: =J�a�n�u�a�r�y---=1�1---=1�9�8�8 _____________________ _

COMPANION BILL(S): "'S""B___._4=-l"--7 ______________________ _ 

OTHER COMMITTEES OF REFERENCE: (1) 

( 2) 

*************************************************************************** 

I. 

I I. 

SUMMARY: 

A. Present Situation:

Adverse possession of real property operates in the nature of a
statute of limitations in that after a specified period of time
other claimants are precluded from contesting title. When the
possession is under color of title (i.e., by virtue of a written
conveyance, decree or judgment recorded in the public records of
the county in which the property is located), the claim ripens in
7 years. s. 95.16(1), F.S. The statute provides certain
circumstances under which property is deemed possessed, including
where the property has been protected by a substantial enclosure,
if all the property within the enclosure is included within the
document purporting to give title. s. 95.16(2)(b), F.S.

B. Eff�ct of Proposed Changes:

HB 693 amends s. 95.16(2)(b), F.S., to clarify that if a portion
of the property claimed through adverse possession is protected:
by an enclosure, that portion of the property is deemed
possessed. Property outside the enclosure which is being claimed
would have to be proven to be possessed without the aid of the
statutory presumption.

ECONOMIC IMPA_CT: 

A. Public;

None

/1 /60 .i.. 
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B. Government:

None

III. STATE CO_MPREHENSIVE PLAN IMPACT:

None

IV. COMMENTS:

None

v. AMENDMENTS:

None

VI. PREPARED BY: Debby Kearney d_Je) 

VII. STAFF DIRECTOR: Richard Hixson 'b 
� 
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Section 95.16, F.S. 

THE FLORIDA SENATE 
COMMITTEE ON JUDICIARY-CIVIL 

422 Senate Office Building 
Tallahassee, Florida 32301 

(904) 487-5198

Senator Edgar M Dunn, Jr., Chairman
Senator Joseph M. Genten, Vice-Chairman

Robert B, Lester, Ill,Staff Director 

Adverse possession of real property 
under color of title 

DATE: December 10, 1986 

Chapter 95 was substantially revised in 1974 with the 
passage of CS/HB 895. The staff summary for CS/HB 895 
prepared by the House Judiciary Committee states that the 
bill "consolidates and makes more uniform the limitations of 
actions chapter" and that the major policy issue of the bill 
is whether actions for products liability and fraud should 
commence at the time the cause of action is discovered or 
whether it should commence at the time the actionable event 
occurs. This staff summary indicates that the changes made 
to sections 95.16 and 95.17, F.S., (s. 95.17, F.S. was later 
transferred to s. 95.16, F.S.) were "language modernization 
only." Attached is a copy of CS/HB 895 and the staff 
summary which were both obtained from the Florida State 
Archives. Also attached is a copy of the legislative 
history of this bill. 

Section 95.16, F.S., had been interpreted by the Supreme 
Court of Florida prior to the enactment of CS/HB 895 (the 
effective date of the bill was January 1, 1975) in Meyer v. 
Law, 287 So.2d 37 (Fla. 1973). In Meyer the court 
interpreted the statutory predecessors of s. 95.16, F.S., to 
hold that adverse possession under color of title could only 
arise where the claimant had paper title accurately 
describing the disputed property. Those sections read as 
follows: 

HARRY A. JOHNSTON, II BETTY CASTOR 
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Section 95.16, F.S. (1973) 

Whenever it appears that the occupant, or 
those under whom he claims, entered into 
possession of premises under claim of title 
exclusive of any other right, founding such 
claim upon a written instrument as being a 
conveyance of the premises 1n question, or 
upon the decree or judgment of a competent 
court, and that there has been a continued 
occupation and possession of the premises 
included in such instrument, decree, or 
judgment for seven years, the premises so 
included shall be deemed to have been held 
adversely .•. 

Section 95.17(2), F.S. (1973) 

For the purpose of constituting an adverse 
possession by any person claiming a title 
founded upon a written instrument, or a 
judgment or decree, land shall be deemed to 
have been possessed and occupied in any of the 
following cases: 

(2) Where it has been protected by a
substantial enclosure. All contiguous land 
protected by such substantial enclosure shall 
be deemed to be premises included within the 
written instrument, judgment, or decree, 
within the purview of s. 95.16 ... 

The Supreme Court again interpreted this section after 
the enactment of CS/HB 895. In Seddon v. Harpster, 403 
So.2d 409 (Fla. 1981), the court stated that "the new 
statute clearly states that one does not have to have paper 
title correctly describing the disputed property as long as 
that area is contiguous to the described land and 'protected 
by a substantial enclosure.' s. 95.16, F.S. (Supp. 1974)." 
Id, at 411. 

The question certified by the Second District Court of 
Appeal to the Supreme Court in the Seddon case was whether 
the new law could be interpreted retroactively. The Supreme 
Court held that it could not. All other pronouncements by 
the Court in the Seddon case are dicta. Therefore, under 
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the theory of state .decisis only the holding of the case is 
binding precedent, not dicta. However, it appears that the 
Second District Court of Appeal in Elizabethan Development, 
Inc. v. Maywood, 479 So.2d 251 (2nd DCA 1985) is 
interpreting the dictum in the Seddon case as the legal 
precedent to be followed by the lower courts. Therefore is 
appears that legislation will be necessary to restore the 
"status quo" of s. 95.16, F.S., to pre-Seddon times. 

In the Seddon case the court noted that the "presumption 
is against retroactive application in the absence of an 
express manifestation of legislative intent to the contrary. 
Foley v. Morris, 339 So.2d 215 (Fla. 1976)." The court also 
noted that there is a presumption that "when the legislature 
amends a statute, it intends to accord the statute a meaning 
different from that accorded it before the amendment. Rano 
v. State, 352 So.2d 853 (Fla. 1977)." The court furthe_r __
pointed out that there is a presumption that the Legislature
is "aware of the existing law and the judicial construction
of former laws on the subjects of its enactments. Foley v.
State, 50 So.2d 179 (Fla. 1951)."

Since Seddon was decided in 1981 it has been cited more 
that 20 times in subsequent cases. Only in Elizabethan 
Development, Inc. v. Maywood and Revel v. Sico, Inc., 468 
So.2d 482 (2nd DCA 1985), has it been cited for holding that 
you do not have to have paper title describing the disputed 
property as long as that area is contiguous to the described 
land and protected by a substantial enclosure. In the Revel 
case the court did not find adverse possession of the 
disputed land because there was not clear and convincing 
evidence that possession was open, continuous, notorious and 
hostile. 

To clarify s. 95.16, F.S., we are recommending the 
following change: 

(2) For the purpose of this section,
property is deemed possessed in any of the 
following cases: 

(a) When it has been usually
cultivated or improved. 

(b) When it has been protected by a
substantial enclosure. All eeRttgtletl3 land 
protected by the enclosure must be 3ha±±-be 
p�epe�ty included in the description of the 
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property in the v±th±R-the written instrument, 
judgment, or decree. If only a portion of the 
land protected by the enclosure is included in 
the description of the property in the written 
instrument, judgment, or decree, only that 
portion shall be adversely possessed under 
color of title. ,-v±th±fl-the-�tl�v±ev-ef-th±s 
seet±efl, 

(c) When, although not enclosed, it
has been used for the supply of fuel or 
fencing timber for husbandry or for the 
ordinary use of the occupant. 

(d) When a known lot or single farm
has been partly improved, the part that has 
not been cleared or enclosed according to the 
usual custom of the county is to be considered 
as occupied for the same length of time as the 
part improved or cultivated. 
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Senator Edgar M Dunn, Jr , Chairman
Senator Joseph M Gersten, V1u-Cha1rman 

Robert B Lester, III, Staff Director 

December 10, 1986 

Adverse possession of real property 
under color of title 

Dear Senator Myers: 

After reviewing the information you sent us from 
attorney William Anderson and researching s. 95.16, F.S., we 
agree that the Supreme Court indicated in Seddon v. 
Harpster, 403 So.2d 409 (Fla. 1981), that the Court felt the 
Legislature had intended to change the meaning of s. 95.16, 
F.S., when this section was amended in 1974.

However, the issue in the Seddon case which was 
certified to the Supreme Court by the Second District Court 
of Appeal was whether Chapter 74-382 was retroactive. The 
holding of the case was that the law was not retroactive. 
Any other pronouncement by the Court in that case is dictum. 
Dictum is defined in Black's Law Dictionary as "opinions of 
a judge which do not embody the resolution or determination 
of the court, and made without argument, or full 
consideration of the point ... " The holding of a case 1s 
defined by Black's as "the legal principle to be drawn from 
the opinion (decision) of the court. Opposite of dictum.'' 

According to the theory of stare decisis (which is 
defined by Black's as a doctrine where "a deliberate or 
solemn decision of court made after argument on question of 
law fairly arising in the case, and necessary to its 
determination, is an authority or binding precedent in the 
same court, or in other courts of equal or lower rank in 
subsequent cases where the very point is again in 
controversy.") only the holding of a case is binding 
precedent, not dictum. 

However, it appears that the Second District Court of 
Appeal in Elizabethan Development, Inc. v. Maywood, 479 
So.2d 251 (2nd DCA 1985) is interpreting the dictum in the 
Seddon case as the legal precedent to be followed by the 
lower courts. Therefore, it appears tha� legislation will 

HARRY A JOHNSTON, II BETIY CASTOR 
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be necessary to restore the "status quo" of s. 95.16, F.S., 
to pre-Seddon times. 

We suggest that s. 95.16, F.S., be changed to read: 

(2) For the purpose of this section,
property is deemed possessed in any of the 
following cases: 

(a) When it has been usually
cultivated or improved. 

(b) When it has been protected by a
substantial enclosure. All eofltigtlOtlS land 
protected by the enclosure must be shall-be 
property included in the description of the 
property in the with±fl-the written instrument, 
judgment, or decree. If only a portion of the 
land protected by the enclosure is included in 
the description of the property in the written 
instrument, judgment, or decree, only that 
portion shall be adversely possessed under 
color of title. ,-with±n-the-ptlrVTew-of-th±s 
seetion--. 

(c) When, although not enclosed, it
has been used for the supply of fuel or 
fencing timber for husbandry or for the 
ordinary use of the occupant. 

(d) When a known lot or single farm
has been partly improved, the part that has 
not been cleared or enclosed according to the 
usual custom of the county is to be considered 
as occupied for the same length of time as the 
part improved or cultivated. 

We are enclosing for your information a copy of a "file 
memorandum" which outlines the historical background of s. 
95.16, F.S. 

We hope this information is helpful. 

PS:li 
Enclosure 

'ely, 

� 
Phylfis Slater 
Staff Attorney 
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Honorable William "Doc" Myers 
State Senator 
5765 S.E. Federal Highway 
Stuart, Florida 33497 

Re: Florida Statute 95.16 

Dear Doc:

OCT 2 7 198G 

I am writing to you concerning a problem regarding Florida Statute 95.16 
which was arrer.rled by the Legislature effective January 1, 1975. I am sure 
the Legislature did not intend the result to occur as a result of that 
amendrrent. Prior to the amendrrent, to obtain adverse possession you had to 
have title. An exanple of color of title =uld be your cwning Lot 16, 
Block 1, Sunny Acre Fanns. If the adjoining neighbor had encroached your 
property with a fence for the seven-year period she could not obtain title 
to the property because she had no color of title. The amendrrent stated 
that all contiguous lands protected by the enclosure shall be prq:,erty 
included within the written instrurrent or the effect was to grant color of 
title to that portion of the property encumbered by the fence that was not 
there previously. 

This was the interpretation given by the Suprare Court in Seddon v. 
Harpster, 403 So.2d 409 (Fla. 1981), and I draw your attention to the 
excellent dissent pointing out the problems with the arrendrrent. That 
interpretation has been followed in Eliabethan Develoµrent, Inc. v. 
Magwood, 479 So.2d 251 (Fla. A,:p. 2 Dist. 1985). Copies of these cases are 
enclosed for your reference. 

The net effect of the arren:lment will be to require every person to survey 
their property every tine a redge or fence is planted to insure that they 
don't lose it through adverse possession. 

i"I /6 0.2.., 
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I am requesting that you review the rratter and forward it to the proper 
legislative review carrnittee to consider eliminating the arrendrrent dealing
with contiguous lands and restore the adverse possession under color of 
title to its previous fonn. 

Thank you for your assistance in this rratter.

Yours truly, 

� 
William D. Anderson, Jr. 

WDA,Jr ./ssg 
Enc. 
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SUBJECT: BILL NO. AND SPONSOR: 

Adverse Possession/ 
Real Property 

I. Sll_l-i!-lARY:

A. Present S1tuat1on:

SB 417 by 
Senator Myers 

Section 95.16, F.S., provides the conditions under which real
property is adversely possessed under color of title. An
occupant or those under whom he claims, in possession of real
property under a claim of title exclusive of any other right,
who bases the claim on a written instrument of conveyance of
the property or on a decree or Judgment and who has for 7 years
possessed the property included in the instrument decree, or
Judgment holds the property adversely.

Possession is defined, 1n part, as land protected by a
substantial enclosure, All contiguous land protected by the
enclosure must be property included within the written
instrument, Judgment, or decree under which the possessor is
claiming.

B. Effect of Proposed Changes:

Section 95.16, F.S., is clarified by providing that all land
protected by the enclosure must be included within the written
instrument, Judgment, or decree. If only a portion of the land
protected by the enclosure is included within the written
instrument, Judgment, or decree, only that portion is adversely
possessed.

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

None.

B. Government:

None.

I I I . C_Ol-i!-lENTS: 

Identical to HB 693. 

IV. AMENDMENT_s:

None.

,-� /627 
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