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179, 2115, 4l.9 I lo.l 
By the Coalittee on Judici1ry 1nd Representatives CirP91,1ter, l1ss, 
110011, Cosgrove, Sinsom, lippmin, Silver, Login, S1nderson, Girdner, 
H1wk1ns, Grindle, Reddick, Messers11ith, Hinson, lurnsed, He1ley, 
Hlrr1s, Cllrk, Crotty, Souto, Gircil, Jnerson, Arnold, Siunders, 
li11cknlin, Rochlin, Tobin, Goode, llush, Gut1111n, lrown, �se, Kelly, 
Tob11ssen. Tr111111el l, Clements, �ffert, Hodges, Figg, Webster, 
Ll.wson, Wetherell, Gordon, Rehm, Libert1, C.r1ton, Ypung, O. L. Jones, 
Lombl.rd, C1Hs, C. F. Jones, Mlckenzie, Jennings, Rudd, !:aith, Ascherl, 
Long, R. C. Johnson, H111, Guber, Shelley, Mickey, Try;,xler, fobrthaa, 
Simone, Holland, K1ng, AbrilllS, Metcalf, ThoNs, Nerg1rd 

A bill to be entitled 

An act relating to civil liability; providiag 

l99ialative tinding■; providing limited civil 

i11111u.nity to director■ of certain nonprqfit 

or9aniaation■1 •-ndin9 •· 607.014, r.s,, 

authorising corporation■ to indeanify 

directors, officers, employees, a9ents, an4 

volunteers 1gainst liability and related 

expenses; providing for a procedure� p,&f such 

expenses; providing liaitation• gn ■ucb 

indemnity, amending•· ,11.021, P,S,; providing 

ci•il ii■aunity to certain per■ou ••sociat"' 

with corporations not tor proflti providin9 

li■itation■ on such imarunityr creatin� •· 

i07.li45, r.s., prOYiding director■ ot a 

corporation immunity froa civil li•bility1 

pro•iding limitationa, creating•� i07.li5, 

r.s.; providing for th• approwal and

authoriaation ot certain tran■actioq• 

negotiated by a director� providing d1re�tgf• 

and members ot superviaory committee■ ot er•dit 

uniona i-■unity fr011 civil li&bLltty; pr9vi4in9 

liaitationa: pro•iding tru■t••• of a sel:

in■urance tru■t fund immunity frca c1vtl 

liability, providing li■itations; creatlng •• 

i27.tl22, r.s., requiring iQ■urer• to report 

additional information regarding officers' and 

d1rector■' liability cl•i-, aaending •• 

627.915, r.s.; requiring in■urer• to separately 

report certain intor11a.tion for officer■' and 

CODIN41 W...i, I• ....i. .__., tr,. .,. ffletj•• Jr.a e,cl1tl•1 l■w; _r4, ........... ,. 1"-iltl••• 
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2 

3 

11,-Sis-s-1 

director•� liability in•urance; pro•iding an 

effective Ute. 

•I .. It lnacted �, the Legialature of the State of Plorid.-.1

5 

l:enc 

' Section 1. (l) Th• r.,gi■latur• fi_nd• that t;�� senice ll.25 

7 of qualified .persona on the governing board• of nonprofit 
1
1.2, 

I corporation• and a■aoctation• i• critical to the efficient and 1.27 

9 effective conduct of auch organisation■ in the provision of 

10 aer•ice■ and other benefit■ to the citizen■ of the state. �� l1.2t 

11 Lffialatur• further find■ that, within rea■onable lialt■, 

12 per■ona offering their service■•• director■ of auch nonprqfit 11.30 

13 organisation■ ■hould be per■itted to perfora without undue 

14 concern for th9 poa■ibility of litigation ariainq fro• the 

15 di■cbArqe of their dutte■ ••policymakers. 

1, 12) The Legi■lature further find• that the service of 

17 qualified per■oN on the governing board■ of corporation■, 

l.ll 

l.32 

1.33 

11 credit union■, and ■elf-in■urance tru■t fund■ is in the public 11.3, 

lt
l 

intere■t and. that within reasonabl• 
__ 

liaitatlon■
_
, ■uch penon■ ll.35 

20 1hould be pemltted to perfora wit�out undue con�ern for tfl� 

21 po■aiblllty of litigation ari■lng fr011 the discharge of their 

22 duties aa polley .. kera. The Legislature further find■ that 

23 the caae law of th! ae.;te doe■ not adequately delineate the 

24 liability of tho•• serving on qo••rning boards, and that such 

2S delineation th;ough the clarification of the appropriate 

2, ■tanclard of car• due an individufl and a corporation by a 

27 Mllber of a qo•erning board i! e,aential in encouraging th� 

21 continued aer•lce of -qualified e,r■ona on ■uch 9overnin9 

2' board■• 

30 Section 2. Director■ of certain corporation■ and 

31 a■aociation• not fot profitJ i•unity fr011 civil liability.--

2 

1.3' 

1.37 

1.38 

1.39 

1.40 

1.41 

1.42 

1.42 

1.44 

aJOIS: -lford■ •'•¼ekea are deletion•� word■ µnd•rli�-4 are additions. 



116--565-5-7 

l (1) As used in this aection, the tera •director" mean• 11,45

2 a person who serves as a director, trustee, or �mber _o_f __ the 

3 governing board of an organization. 

• j2) Any statement, vote, or decision regarding

5 corporate unage•ent or policy taken as a director, at a duly 

6 called meeting of the bo.ilrd of directors, by a director of a 

7 nonprofit organization recogn11ed under section 50l(c)(3) or 

I section 50l(c)(4) or section 50l(c)(6), or ot an .agricultural 

g or a horticultural organization recogn11ed under section 

10 SOl(C)(S), of the Internal Revenue Code of 19■,, as amended, 

11 shall be deemed to be an act of the organisation for which no 

12 indi•idual liability for civil dwges shall ezist, unless 

13 such act or omission was committed in bad faith or with 

1• malicious purpose or in a manner exhibiting wanton and willful 

1S disregard ot human rights, safety, or property. 

li Section 3. Section ,01.014, Florida Statutes, is 

17 aaended to read: 

11 i07,014 Indamnification of officere, directora, 

19 eaployeee, and aqenta.--

20 (1) A corporation shall have power to indemnify any 

21 person who was or 11 a pa.rty7-er-¼s-threatene4-te-lM-ude-a 

22 party7 to any threatened7-pefl4¼a97-er-eeap¼eted--aet¼ea7-s•¼t7 

23 er proceedinq7-whether-e�•�¼7-er�•¼na¼7-ada¼n¼etrat¼•e7-er 

24 ¼n•est¼9et¼•e (other than an action by, or in the right of, 

25 the corporation), by reason of the fact that he i• or was a 

21 director, officer, employee, or •q•nt of the corporation or 1s 

27 or was serving at the reque&t of the corporation as a 

21 director, officer, aaployaa, or agent of another corporation, 

29 partnership, joint •entura, truat, or other enterprise againat 

30 liability expenae■-t¼nel•4¼n•-•ttor-aer•�-f•e•t7-;•d9ufttS7 

31 f¼neaT-aftd-aae�ata-pa�d-�a-sett¼e■ent-aet•al¼r-and-reasonab¼f 

3 

1.47 

l:lus 

1,41 

1.50 

1.52 

1.54 

1.ss

1.56 

1.57 

1.51 

1.51 

1.s,

1.61 

1.62 

l.i3

1.64 

1.65 

1.66 

l,'7 

1.68 

1.69 

1.70 

CODIIIG: Words str¼e�en are deletion•: words underlined are additions. 



111-515-5-7

1 iDCUrred lly-h¼a in connection with auch aetien7-e■¼t7-ff 

2 proc•edin9, includin9 an, a�l th•raof, if he acted in CJoocl 

l faith and in• ll&ftMr h• reaaonablJ belie•ed to be in, or not

4 oppoaed to, the b••t intere■t■ of the corporation and, with 

5 reapect to any c�i■lnal action or proceeding, had no 

f rea■oM-1• cauae to believe hia conduct wa■ unlawful, The 

7 termil'lation of any aet¼on7-s■¼t7-er proceedin9 by jud9fflent, 

I order, ■ettl ... nt, or conviction or upon a plea of nolo 

t contender• o� it■ equivalent ■hall not, of it■elf, cr••t• • 

1.11 

1.73 

1.74 

1.75 

1.77 

1.78 

1.71 

10 pre■umption ttlat tbe persoa did not act in good faith and in a 11.ao 

ll aanner which be reasonably beli••ed to be in, or not oppo11ed 

12 to, the beat ineereat■ of tbe corporation or, with reapect to ,l.11

lJ any criainal action or proceedin9, had rea■onabl• cau■e to l.ll

14 Nlieff t.bet hi• conduct wu unlawful. 

u (2) A corporation ■ball ha•• power to indamnify any

11 .. r■onL vbo va■ or 1• a partyy-er-¼■-4ANatenH-to-N-..4e-•

17 pert77 to any proc!fdlnq threate■N7-pa .. ¼n97-or-eoap¼ete•

18 aet¼oe-or-■■¼t by ox in the right of th• corporation to

19 procure a judfMnt tn it■ fa•or by rea■on of the fact that he

20 i■ or was a director, officer, employee, or a1ent of the

11 corporation or i■ or wa■ ••rvint at the request Q.f the

22 corporation a• a director, officer, employee, or a9ent of

�3 ano-ther corporation, partn•r•hip, joint venture, tru■t, or

24 other enterpri••L a9ainat expen••• and aac>unt• paid in 

25' p9ttltHnt not exc•dinp, in tbe judgmeat of the board ot 

21 director•, the ntl!!ted expen■e of litiq,atint the prgceedin9

27 to co99lu■ion, in•h•¼n9-atffr .. ,•�-feea7 actually and

21 reaaou•1r incurred i.,-�¼• in connection with the deteaaa or

21 eettl ... nt of such proc.eding •-¼on-or-n¼t, including any

30 appaal thereof. luch ind@nitication ■hall be authorised_i{

31 •ueh per1ony-if-�• acted in CJOOd ralth and in a .. nner he

' 

Lil 

LU 

2.2 

2.3 

2., 

2.5 

2.6 

l:lua 

2.1 

2., 

2.10 

2,11 

2.12 

2.13 

2.14 

CfJl)IIIGt lford■ ftr¼ek•� are deletion•� words underlined are addition,. 



186-565-5-7 

l reaaonably believed to be in, or not oppo■ed to, the be■t 

2 intere■ta of th■ corporation, except that no indemnification

3 shall be ude under this subaection in reapect of any claim, 

, iaaue, or matter aa to vhich such person shall tt.a•e been 

5 adjud9ed to be liable tor-ne9i¼9enee-er-•�■eend•et-¼n-the 

2,15

2.u

2.11 

, perforaanee-&f-h¼•-••tr-to-the-eerperet¼on unless, and only to 12.19 

7 the extent that, the court in which such proceeding ■et¼on-or 2.20 

I ••¼twas brought, or any other court of competent 2.21 

9 juri■diction, shall determine upon application that, de■pite 2.23 

10 the adjudication of liability but in view of all circwutancea 

11 of the case, auch person i■ fairly and reasonably entitled to 

12 inde■nity tor auch expense■ which ■uch court shall deem 

13 proper. 

u (3) To the extent th.It a director, officer, employee,

2.25 

2,26 

2,21 

1S or agent of a corporation haa been aucce■■ful on the merit■ or 12.2, 

li otherwise in defen■e of any aet¼enT-■•¼t7-er proceeding 

17 referred to in aub■ection (1) or subaection (2), or in defense 
,
2.30 

11 of any claim, issue, or matter therein, he shall be 2.31 

19 indemnified against expenaes t¼ne¼•8¼n9-attorneys�-teest 

20 actually and reaaonably incurred by hi■ in conn•ction 12,32 

21 therewith, 

22 (4) Any indemnification under aubaection (1) or 2,33 

23 subsection (2), unless pursuant to• determination by a court, 2.34 

24 shall be .. de by the corporation only a■ authorized in the 2,35 

25 specific ca■• upon a d•ter■1n&tion that 1ndeaniflcation of the 2.Ji 

26 director, officer, employee, or agent ia proper in the 

27 circUll■tanc■s because heh.ls met the applicable standard of 

21 conduct set forth in subsection (l} or subsection (2). such 

21 determination ■hall be made: 

30 

31 

5 

2.37 

:il.3' 

CODIIIGa Word■ •tr¼ekeft are deletionsi worda underlined are additions. 



11,-5'5-S-7 

l (a) Sy the board of directors by a aajority vote of a

2 quorwa consi■ting of director■ who were not pa.rtie■ to such

3 aet¼oftT-■•¼tT-or proceeding;

4 (b) If ■uch a quorua i• not obtainable or, even if

5 obtaina.ble, by u7ority vote of a c0J1111ittff duly deaignated by

, the board of director■ (in which director■ who are part1e■ m&y

7 participate) c:onsi■t1ng solely of two_g_r_more di�eptor■ not at

I the time P!rtiea to the proceeding, 

9 (Cl ay independent legal eounael: 

10 1. Selected by the board ot directors prescribed in 

11 p.traqraph (a) or the committee pre■cribed in p&ragraph (b); or 

12 2, If a quorua ot the director■ cannot be obtained {�r 

13 paragraph (a) and the ccaaittee cannot be designated under 

1• paragraph (b)r selected by majority vote of the full board of 

15 director• (in which director■ who are parties aay J)!rticipate) 

11 •-••or--of-d¼■tnterestect-d¼reetora-ae-•ireetsT-bf-tft•ependent 

17 teta¼-eoen■et-in-a-wr¼tten-ep¼n¼on1 or 

11 illtet By the shareholder• by a majority vote of a 

19 quorum con■i■ting of shareholders who were not parties to such 

20 aet¼ony-s•¼tT-or proceeding or, if no ■uch quorum i• 

21 obtainable, by a iujority vote of ahareholder■_•h�_!iere not

22 partiea to ■uch proceeding. 

23 (5) l•aluation of the reasonablene■■ of expen••• an4 

2• authorisation of indemnification ■hall be made in the� 

25 aanner •• the determination that indemnitication is 

21 per•i■sible. aovever, if the determination of permis■ibility 

27 i■ aade by independent legal coun■el, par■ona specified by 

21 paragraph (CJ(cJ ■hall evaluate the rea■onablenea■ ot expenae■ 

29 and uy authorise indemnification. 

30 ('I Espenae■ Lncurred by an officer or director in 

31 defending a civil or criminal proceeding may be paid by the 

• 

2,42 

2.43 

2.CC 

2.'5 

2.4i 

2.47 

l:lu■ 

l:lus 

2.Sl

1:lu■ 

2,53 

2.54 

2.55 

2,56 

l:lu■ 

2.59 

2.60 

2.61 

l:lus 

2.63 

2,65 

2.6, 

2.67 

l:lus 

2,U 

CODIJIJ: Word■ str¼e�en are deletion■i vords y_�d�iljned are additions. 



lH-s,s-s-7 

1 corporation in advance of the final disposition of such 

2 proceeding upon receipt of an undertaking by or on behalf ot 

3 ■uch director or officer to rel)<liy auch UIOUnt it he i■ 

4 ulti .. tely found not to be entitled to inde■nitication by the 

5 corporation pursuant to this section. Expenses incurred by 

, other eaployees and agents may be paid in advance upon such 

2.10 

2.71 

2,73 

7 terms or conditions that th• board o{_directors d•ema 12,75 
I appropriate. 

g t5t--Bxpen■es7-ineltdtn9-etterne1•�-fees7-iftetrred-tft l:lo■ 

10 •efendint-a-ei•¼¼-or-er¼■iMl-aettony-stity-or-preeeNtn9-u7 2.77 

11 be-pai•-by-the-eorporat¼en-in-ad•anee-ef-the-ftna¼-d¼■pesition 2,71 

12 ef-steh-aetiony-atity-er-pt"eeeedin,-•pen-a-pt"el¼a¼nary 

13 •eter■¼nation-fe¼¼ewtn,-one-ef-the-proeee•res-set-ferth-in 2.1, 

14 •••■eet¼on-t4t-that-the-dtreetory-of£¼eery-e■pleyeey-or-a9ent 2.10 

15 ■et-the-app¼¼eab¼e-etaftdard-of-eon••et-eet-ferth-¼n-s•bseetion 2,91 

1, t¼t-or-s•9seet¼on-tit-M-■■-■•thor¼aed-9y-the-board-ef 2.12 

17 •*•■etor■-¼n-the-spee¼fie-ee■e-•n•y-¼n-e¼ther-e•ent7-•pen 

11 ree■¼pt-of-an-�nderts•¼n9-by-or-on-Beha¼f-ef-the-direetor7 

1g of*¼eer7-eap¼eyeey-or-a9■nt-to-repay-■•eh-ue•nt7-tn¼ess-it 

20 ■ha¼l-•lti-tely-De-deter■ined-that-he-is-ent¼t¼ed-tc-be 

2.13 

2,94 

21 ¼n•eani£ied-D7-the-eorporatien-a■-••thcrtced-¼n-this-seet¼onT 3,1 

22 llit•t The indemnification •nd advancement ot expenses 3.2 

23 provided pursuant to th1■ ■ection are not exclusive, and a 3.3 

24 corporation !!I ahall-ha•e-the-,over-te uke any other or 3.4 

25 further indemnification or advancement ot expen■e• ot any Q_!. 3.5 

26 its director■, officer■, employees, or agents, under any 3.6 

27 bylaw, agree .. nt, vote of ■hareholdera or disintere■ted J.9

21 director■, or otherwise, both as to action in hi• official 3.9

2, capacity and a■ to action in another capacity while holding 3.10 

30 ■uch otfice?-e•eept-•n-¼n8ean¼f¼eat¼o•-•••*nst-9reas J.11 

31 ne9¼¼9eaee-er-wtl¼£•¼-■tseendtet. aowever, inde■nif1cation or l:lus 

7 

CODI.:31 Word■ ■tr¼e�en are deletion■; words underlined are additions. 



11,-s,5-s-1 

l dyancement of •mn••• 1hall not be made to or on behalf of

2 any director, officer, emplOJ••• or agent if a judgaent or

3 other final adjudication eatabliahe■ that hi• action11 or 

4 cai■■iou to act, were material to the_cau■• of action ao 

5 adjudicated and constitute= 

, (1) A violation of the cri•inal law, unle•• th� 

3.13 

3.14 

3.15 

1:lua 

71 director, officer, pploy••r or agent had rea■onable cau■• to 13.17

I believe hie conduct waa lawful or h•� no reaaonable cau■e to 

ti believe hia conduct vaa unlavfulp 

10 Cb) A tranaaction fr011 which the director, officer, 

11 aploy••• or agent derived an improper personal benefltt 

12 (c) In the caae of a director, a circttastance under 

13 which the liability proviaiona of s. 607.144 are applicabl•f 

14 � 
15 Cd) Willful aiaconduct or a conacioua diaregard for 

3.11 

l:lu-

3.io

l:lua

J.2i

1:lu■ 

li the be■t interfft■ of the corporation in a proceedin1 by or 1ft 13.24 
17 tbe right of the corporation to procure a judcpnent in it1 

11 ffYOr or in a proceeding by or in the right of a al'ulreholde:. 3.25 

lt illtft Ind .. nification and ad•ancement of ezpen••• •• l:lus 

20 provided in thia section aball continue••• unleaa otherwiae 3,29 

21 prcwided when authorised or ratified, to a person who baa 3.
3

0 

22 cu■ed to be a director, officer, eaploy••• or agent and shall 3.31 

23 inure to the benefit of the heir■, executors, and 

24

1 

adnlini■trator■ of such a person, unl••• otberw1!• pro•ided 

25 when authorised or ratified. 

21 

27 
l'I Unl••• the corporation•• articlea of incorporation 

prOYld• otherwi••• notvithatandin9 the failure of a 

21 corporation to provide indellnification, and de■pite fftY 

3.32 

l:lua 

3
.34 

29 contrary determination of the board or of the sharehold•r• in 

,
3

.
3

5 30 th• e:e,cifia ca■e, • director, officer, employ••• or agent of 3.li 

31 the corporation who ia or was• party to a proceeding may 

• 

0001•1 Words ■tTiekeft ar• deletion■, word■ underlined are additioae. 



1H-5i5-5-7 

1 apply for indemnification or advancement of expenses, or both, 3.37 

2 to the court conducting the proceeding, to the circuit court, 3,38 

3 or to another court of CO!ttp!tent jurisdiction. On receipt of 3.40 

4 an application, the court, after giving any notice ttult it 3.41 

5 coneiders neces•ary, may order indemnification and advanceaant 3,43 

i of expenaes, including expenses incurred in seeking court- 13.44 

7 ordered indemnification or advancement of expenses, if_i� 

8 de�e_rmine■ that: 

• (a) The director, ott icer, employee, or ageg_t _ _  -!..! l:lus 

10 entitled to mandatory indemnification under subsection (3), in
,
3.47 

11 which case the court shall also order the corporation to pay 3,41 

12 th• director reasonable expenses incurred in obtaining court-

13 ordered indemnification or ad•ancement of expenses;

14 (b) Th• director, officer, employee, or agent is

15 entitled to 1ndemni!ic.1.tlon or advancement of expenses, or

li both, by virtue of the exercise by the corporation c;,f_ ,i.t_•

17 power pursuant to subsection (7)J or

11 (C) The director, officer, employee, or agent is

lt fairly and rea•onably entitled to indemnification or

20 adYancement of expense■, or both, in view of all the relevant

21 circwn■tances, regardless of whether such person met the

22 standard of conduct set forth ln aub•ection (l)r aubaection

23 (2), or subsection (7).

24 (10) For purposes of this section, the term

25 "corporation" includes, in addition to the resulting

2i corporation, any constituent corporation (includinq any

27 con■tituent of a con■tituent) absorbed in• conaolidation or

21 nrger, so that any person who i■ or was a director, officer,

2, eaployee, or agent of• constituent corporation, or is or was

30 ser•inq at the request of• constituent corporation as a

31 di�,��r, officer, employee, or agent of another corporation,

• 

3.49 

l:lus 

3.51 

3.52 

l:lu■ 

3.54 

3,55 

3.56 

l:lus 

3.51 

3.59 

3.60 

3.61 
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l partnerahip, joint venture, trust, or other enterprise, is in

2 the sm position under thia section with respect to the

3 resulting or surviving corporation a• he would have with

, respect to such constituent corporation if its se:P!rate

5 existence had continued.

, (ll) For purpose• of this section, the tera •other

7 enterprises• includes eaployee benefit plan■; the term

I ••xpenaea• includes counsel fees, including tho•• for appeal,

3.i2

3.63

3.'4 

!1:lus
' 3.ii

t tb_e_ �erm_ -�l_!a_b1 li ty11 includes obligations to pay a judgment, I 3. '7 

10 settlement, pena.lty, fine (includint an excise tax asses1ed 
,
3.il

11 with respect to any employee benefit plan), and expenses J.it

12 actually and ru■onably incurred with respect to• proceeding; 

13 the term •proceeding• includes any threatened, pending, or ,l,qq 

14 coapleted action, suit, or other type of proceeding, whether J.71

15 ciYil, cri■inal, a(!m.inistratiYe1 or investigative and whether 

li fora.al or informal, the ter• •agent• include■ a volunteer, and 3.72 

17 the term •••rYing at the request of the corporation• includes 3,73 

11 any service a■ a director, officer, eaployee1 or agent of the 3.7, 

lt corporation that impo1es dutie• on such peraons1 including 3.75 

20 dut�_._ielating to an employee benefit pl•n and its 

21 J?!rticipant1 or beneficiaries: and the term "not opposed to 

22 th• best interest of the corporation• describes the actions of 

l:qq 

23 a person who acts in good faith and in a ■anner he reaaonably 13.79 

24 bel-ieves to be in the best interests of the participan�Land fl.ID 

25 beneficiaries of an e•ployee benef•t plan. 

21 .illltlt A corporat•on shall have paver to purchaae and 3,11 

27 uintain insurance on behalf of any per1on vho is or was a 3.12 

21 director, officer, employ••• or •t•nt of the corporation or i1 3.13 

29 or-••• aerYinq at the request of the corporation as a 3.14 

30 director, officer, employee, or atent of another corporation, 

31 partnership, joint venture, trust, or other enterprise against lc.1 

10 
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1 any liability as■erted against him and incurred by h1m in any 

1••2 2 auch capacity or arising out of his statua as such, whether or 1.3

3 not the corporation would have the power to 1ndemn1fy him 

41 aga1nat such liability under the prov1aiona of this section. 

5 1.!llf9t If any ezpenses or other amounts are paid by 

,.,

l:lua 

, way of indemn1fication otherwise than by court order or action jc.7 

7 by the shareholders or by an 1n■urance carrier pursuant to l,.1 

I inaurance ma.intained by the corporat1on, the corporation 

, ■hall, not later than the time ot del1Yery to ati.reholder■ of 

10 written notice of the next annual aeeting of shareholdera, 

11 unless such meeting is held within 3 months from. the date of 

12 ■uch payment, and, in any event, within 15 months from the 

13 date ot such payment, deliver either personally or by mail to 

14 each shareholder of record at the time entitled to vote for 

15 the election ot directors a statement speclfying the persons 

1, paid, the uteunta paid, and the nature and status at the tune 

17 of such payaent of the litigation or threatened litigation. 

ll Section 4. Section 617.021, Florida Statutes, is 

19) uended to read:

20 i17.028 Indemnification and liability of officers,

21 directors, managers, trustees, employees, and agenta.--The

22 provisions of!!.:. •T 607.014, i07.1645, and i07.16S apply to

23 corporations not for profit and rural electric cooperatives

24 organized under chapter 425. Any reference to "directors" in

25 those sections tftat-seet¼cft includes the directora, l1lilnagers,

2i or trustee■ of a corporation not for profit Q!'_9_ij rural

27 electric cooperative organized under chapter 425, provided

21 that the tera Ndirector" •• used in•· 507.1545 shall not

29 include a director appointed by the de•eloper to the board of

30 directors of a condOJ1linium aaaociation under chapter 711 or a

31 cooperative association under chapter 719. Any reference to

11 

•••

,.10 

,.u 

4,12 

4.13 

4,14 

4,15 

,.1, 

4.17 

4,20 

4.22 

4,24 

4.25 

4.26 

4. 27

4.21

4.29 

l:lus 
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1 •ahareholdera• in tbo■e •ection■ include■ ..-bar■ of• 

2 corporation not for profit aH aeaber■ of a rural electric 

3 oooperati•• orqaniaed under chapter 425. 

4 lection S. Section 607.li45, Florida Statutes, is 

SI creatH to read: 

' 

7 

101.1,,s Liability of director■.--

(1) A dir•ctor is not personally liable tor 111C1netary

■I daaages to the corporation or any other person for any

4.32 

4.33 

4.34 

,l:lus 

14.37 

4.31 

9 ■tat ... nt, vote, or deci■lon regarding corporate .. nagwnt or 4.39 

10 policy taken•• a director at a duly called aeeting of the 4.40 

11 board of director■, or any failure to take •nv action at such 4.43 

12 ... ting, unle■■: 

13 (a) The director breached or failed to perfor■ hi■

141 duties•• a director; and 

15 (b) The director's breach of, or failure to perfor■,

Uil tho•• duties coutitute■,_ 

17 1. A Yiolation of the criminal law, unless the 

111 •irector had r••ao�ble cau■e to believe hi■ conduct was 

lt lawful or bad no reaaonable cau■e to belie•• hi■ conduct was 

20 unlawful. A judqaent or other final adjudication again■t a 

21 •trector in any cri■inal proceeding for a •iolation of the 

22 cd■inal law Htopa that director frca coate■ting the b_�t 

23 that hi■ breach, or failure to pertor■1 con■titutes a 

,.u 

4.45 

l;lu.1 

4.47 

lilu■ 

,.o 

4.50 

4,51 

4,52 

4.53 

24 Yiolation of the criainal law; but does not ■■top the director j4.54 

25
1 

froa e1tabli■hin9 that he had rea■on.a.ble c.auu to believe tti.t 14,55 

2& hi■ c:onduct ••• lawful or had no reasonable cau■• to believe 

271 that hi■ conduct wa■ unlawful; 

21 2. A tranaaction frca which the director derived an

2tl iaproper e,ra9nal benefit, either directly or indirectly; 

4.56 

lilu■ 

4,51 

30 3. A circuutanc• under vhiph the liability prgviaion■ ll;lu•

311 of•• ,01.1,, are applicabl•J ,.,o 

12 
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4. In a proceeding by or in the right Q{_�b� l1lu1 

2 corporation to procure• judqaent in it■ favor or by or in the l4,i4 

3 right of a shareholder, conaciou• di■reqard for the be■t 

4 interest of the corporation, or villtul ai■conductJ or 14,iS 

5 s. In• proceeding by or in the right of ■CXNOne other /1:lu■

i than the corporation or• shareholder, reckles■nese or an act 

7 or 011is■ion which was c011111itted in bad faith or with aalicious 

4.'7 

I purpo■• or in a unner exhibiting wanton and willful di■regarg )4.70 

91 of buun rights, safety, or property. 14,71 

10 (2) ror the purpose■ of this section, the term

111 •reckle■■ne■e" aean■ acting, or failing to act, in di■regard 

12 q_f_a riat: 

13 J.__! __ _gn_q�, or ■o obviou■ that it should ha•• been 

14 known, to th■ dir■ctor: and 

15 2, Th■ con■equences of which are known to the 

16 director, or ■o ob•iou■ that th■y should have been known,�� 

17 be ■o great a■ to make it highly probable that harm wouid 

11 follow f_r011 ■uch action_ or 011u■ion. 

u Section,. Section i07.li5, Florida Statutes, i■

20 created to read:

21 607.165 Director deeud not to M•e deri•ed iaproper 

22 personal benefit.--

23 (1) ror purpose■ of••· i07,014 and i07,li45, a

24 director is deemed not to have deriYed an iaproper per■onal 

25 benefit from any tran■action if the tran■action and nature of 

l:lu■ 

4.72 

4.73 

4.74 

4,7S 

4.1, 

4.76 

l:lus 

4.71 

l:lus 

4.10 

26 any per■onal benefit derived by the director i1 not prohibited 14,11 

27 by ■tat■ or federal law or regulation and, without further 14,12 

21 limitation; 

2t (•) 'l'h• transaction and the nature ot any peraonal l:lus 

30 benefit■ deri••d by a director are diaclosed or known to the 4,14 

31 board ot director■ or• coamittee ot the board of directors S.4 

ll 
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1 and the transaction vas authorized, approved, or ratified by a 

2 M;jority of th■ di•intere■ted membera of the board o{ 

l director■ or committee by a vot■ or consent;

• (b) The transaction and th■ nature of any per.onal

5 !Mnefits derived by a director are disclo■ed or known to all 

, director• woting on the matter, and the transaction w•• 

7 authorised, approved, or ratified by at least two directors 

I who compriae a .._jority of the disinterested director■ 

9 (whether or not such didntereated director■_ con■titu_��� 

10 quoru•t � 

S.5 

l:lus 

s. 7

5.1 

s., 

5.10 

11 (c) The tran•action and the nature of any per■onal lltlus

12 benefit• denved by a director ue diecloaed or kno_��the 5.12 

ll ■harehold■r■ entitled to vote, and the tran■action wa■ 
,
5.13 

14 authorised, approwed, or ratified by the aftirmative vote or 5.14 

15 written con■ent of ■uch aharebolder■ who hold a u;ority of 

11 the ■hares, the voting of which is not controlled by director■ ts.15 

17 �h!> derhed a personal benefit troa or _9therwise had a 

11 personal interest in the transaction; or 

lt {d) The tranaaction was fair and reasonable to the 

20 corporation at the tiae it was authorized. by the bof1rd1 
a 

21 committee, or the shareholder■, notwithstanding that a 

5.1'

l:lu■ 

5.11 

22 director receiwed a per•onal benefit. 5.11 

23 (2) Co11m0n or interested directors uy be counted in l:lus 

24 ��qmining the presence of a quorum at• llltteting of ��board 5.21 

25
1 

of directors or a committee thereof which authorize■, 

2i approve•, or ratifies such a transaction. 15.22 

27 {3J Th• circua■tance■ ■et forth in subsection {l} ar� 

21 not ezcluaive and do pot preclude the existence of other 

29 circua■ta.nc•• under which a director will be deemed not to 

30 ha•• derived an i!Proper _benel_i!:
!. 

31 

14 

5.24 

5.25 
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section 7. Liability of directors or supervisory 5.26 

2 committee members of credit union,.--
1
5.27 

3 (1) A director of a credit union organized under state 5,28

4 or federal law, or a melllber of the ■upervisory coa11ittee of 

5 such credit union, 1s not personally liable for 110netary IS.JO 

, duages to the credit union, 1ts members, or •ny other per•ons 

7 for any stateaent, vote, or decision regarding corporate 
1
5,31 

I management or policy taken as a director at• duly called s.32

9 m��ing ot the board ot directors or as a member of the 

10 supervisory committee at a duly called meeting of such 

11 C01111ittee, or any failure to take any action at such meeting, 

12 !!!!l!!.!.t 

13 (a) The director or the member of the super•isory

14 committee, breached or failed to perfora hi• dutie■ as a 

15 director or•• a umber of the supervisory committee; and 

16 (b) The breach or fa1lure to perform by the d1recto� 

17 or the member of the ■upervisory committee con•titutes: 

11 1. A violation of the cr1■inal law, unless the 

lt director or the aeaber of the supervisory committee had 

20 reasonable cause to believe h1s conduct was lawful or had no 

21 rea■on.ble cause to believe his conduct was unlawful, A 

22 judgment or other final adjudication against• director or a 

23 aeaber of a superv11ory committee in any cr1m1nal proceed1n9 

24 for a violation of the criminal law estops that director or 

25 member from contesting the fact that his breach, or failure to 

26 perfora, const1tutes a violation of the criminal law; but doe■ 

27 not e■top the director or meaber of the supervisory coa.ittee 

21 froa e■tabli■hing that h• had r•asonabl• cau■• to believe tha� 

29 his conduct was lawful or had no rea■onable cause to believe 

30 that hi■ conduct was unlawful; 

31 

15 

5.34 

5.35 

5,37 

5,31 

5.40 

l:lus 

5.42 

5.44 

5.45 

5.46 

5.47 

5.50 

5.51 

5.53 

5.54 
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l 2. A tran■action frQII which th• director Of the .-ber ll:lu•

2 of the ■uper•i■ory ccamittee derivad an laproper per■onal 

3 benefit, either •trectly or indirectly; or 

4 3. Reckll■■ne■• or an act or 011i■■lon which••• 

5 coaaitted in bad faith or with ulicloua purpo■e or in a 

, -nner exhibiting wanton and willful dlareg&rd of hum&n 

7 right■, a&fety, or proe,rty • 

• (2) ror the purposes of thle ■action, the term

t •recklea■n•••• -•n• acting, or falling to act, in disregard
• 

10 of a riakz 

5.51

s.sg

l:lu■ 

s.,2 

s.,J 

l:lus 

5.64 

11 1. known, or so ob•iou■ that it should h&ve been fs.,s 

12 known,. to the director or uaber of the supervl■ory c01111ittee; 

ul� 
1' 2. 'l'h• conaequence■ of which are known to the director 1s.,1

15 or the ....._r of th• super•i■ory c01111ittee, or ao obviou■ that Js.,1 

1' they ahou1d have been known, to be so great H to make it 

17 highly probable that harm would follow fr011 ■uch •��io�_Q!'. Js.,g 

11 oai■aion. 

lt Section I. Liability of tru■tees of ■elf-inauran� 

20 trust fund.--

21 (1) A truatee of any aelf-ln■urance tru■t fund 

22 orcanised under the law■ of thi■ ■tat■ la not peraonally 

23 liable for aonetary daaagea to any peraon for any atateaent, 

24 •ote, or decialon regarding the aanaqeunt or policy of the 

25 fund tUen as a trustee at a duly called lllfftinq of the b<M.rd 

5.70 

S.72

l:lu■ 

5.75 

5.1, 

S, 77 

2i of trust••• or any failure to take any action at such wting, s.1, 

27 unleH, 5 , 10 

21 (a) The tru■t•• breached or failed to perform hi• s.11 

2, dutin a■ a tru■t••l and s.12 

3D {b) 'l'be tru■t•••• breach ot, or failure to perform, l:lu1 

31 �1• dutie■ constitute■: 5,14 

1' 
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l h � violation or the criainal law, unles■ th• tru■te• 11:lu■

2 had reasonable cau■e to believe his conduct wa■ lawful or had 

3 no rea■oruable cause to beli••e hi■ conduct wa■ unlawful. A 

t judgment or other final adjudication again■t a trustee in any

5 criminal proceeding for violation of the criainal law e■top■ 

6 that trustee from contesting the tact that his breach, or 

7 failure to perform, con■titute■ a violation of the criminal 

I law1 but does not e■top the tru■tee from establi■hing that he

9 had rea■onable cau■• to believe that hi■ conduct wa■ la�fgl_9r 

10 had no reasonable cause to believe that hi■ conduct was 

11 unlawful:

12 2. A tran■action from which the tru■tee derived an 

13 improper personal benefit, either directly or 1ndirectly1 or 

14 l, Aeckle■sne■■ or an act or oeis■ion_which was 

1S coaaitted in bad faith or with ulicious purpose or in a 

li manner exhibiting wanton and willful disregard or human 

,.2

, ..

,.s

,.,

,. 7

, ..

,_g

l:lus 

,.u 

l:lu■ 

,.u 

17 right■, safety, or property. ,.1s 

11 (2) For the purpo■•• of this section, the term l:lu■ 

1, •reckle■■n--�_�e•n• acting or tailing to act, in di■re9ard of ,.1, 

20 I !....!.!.fil 

21 (•) Known, or ■o obvioua tha.t it should hav��en 

221 known, to the trustee, an4 

23 (bl The consequences of which are known to t�e 

,.17 

,.11 

24 tru■t••• or so obvious that they should have been known, to be 
,
6.lt

2S ■o great as to u.ke it highly probable that har■ woulcl_fol�ow ,.21 

26 from such action or omh■±9n_. 

27 Section,. Section i27.9122, Florida Statutee, 1■ 

211 created to read1 

29 ,21.,122 Officer■' and director•' liability clai■■J 

301 report• by in.■urera!--

31 

17 

i,21 

,.22 

l:lu■ 

i.23
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l (1) Each inaurer providing coverage tor otticers' and l1lua

2 director■' liability coverage ■hall report to th• Departaent i.24

3 of Inaurance any claim or action for dw9e• clailNd to have i.25

4 �n cauaed by error, omisa1on, or n•gligenge int�•

51 parformanc• of the officer's or director's ■ervicea, if tb•

i claim result� _j_ru_ 

1 

• 

{a) A final judgaent 1n any amount, 

(b) A aettle-nt in any aaount.

9 (C) A final disposition not r•■ulting in payaent 9ft

10 behalf ct th• insured, 

u 

12 leporta shall be filed with the department no later than i_t 

13 days following the occurrence of any event liated in 

14 paragraph■ (a), (b)c or (c). 

15 (2) TH report• required by aubaection (11 ■hall

1lli contain: 

17 (a) The nw, ad.dreaa, and position held by the 

11 inaured
1 

and the tvpe of corporation or organization, 

lt including claasificationa •• provided in section 501 (C) of 

�O the Internal Revenue Code of lt54, as amended, 

21 (b) The insured'• policy number.

22 (c) The date of the occurrence which created th• 

23 � 

24 {d) The date the claim was reported to ��Llneurer. 

,.2, 

i.27

l:lua

6.21

,.2, 

,.30 

l:lus 

6.31 

l:lus 

,.32 

,.33 

,.1, 

1:lua 

6.35 

i,36 

2S (•) The naae of the injured person. This 1nfor1U�lQP li,37 

2i ■ball be privileged and confidential and ■hall not be 

27 di■clo••• by the department without the conaent oft�• injured i.31 

21 per■on. Thia inforaation may be used by the department for i,39 

2t pu.rpo••• of identifying ■ultiple or duplicate clai■s arising ,.,o 

30 out of the same occurr,nce. 

31 (f) Th• date ot suit, it filed.

ll 

i,41 
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(q) The total number and nuaea ot_all defendants

21 i1wolyed in _th:� c_lum. 

3 (h) The date and Utount ot judgment or •ettlement,

4 together with a copy of the settlement or judgment. 

5 (i) In the case of a settlement, such infor1U.tion aa

i the department may require with regard to the claiaant's 

7 anticipated future losses. 

I {j) The loss adjustment expen■e p.1d to defense 

9 counael, and all other allocated lo•s adju■tment expen••• 

10 P!!!h 

11 (kl The date and reason for final dispo■ition, if f!9 

12 judgment or settlement. 

13 (1) A aU11U.ry of the occurre_nc_� -�h_ich_crea.ted the

14 ciaim, which •hall include: 

15 1, Whether tJJ.e injur iea claimed were the res_uu:. ot 

li phy•ical da1Uge to the claiaant, or were the result of damage 

17 to the reputation of the claiunt, or were baaed on •�l_f-

11 dealing by the defendant, or were in the nature of a 

1, shareholder dispute. 

20 2. A description of the type of activity which cause� 

21 the injury. 

22 b.________1'�e steps taken by the officer■ or directors to 

l:lus 

i.42

l:lus 

,.43 

1:lus 

, .... 

i,45 

l:lus 

6.4i 

6.47 

,.u 

i.49 

6.50 

6.51 

l:lus 

6.52 

l:lus 

23I •••u�e that similar occurrences are leas likely 1n the future. 16,53 

24 {11) Any other inforrut1on required by the dep.-rtmegt i.54

25 to analyze and evaluate the nature, cause•, cost■, and damages 

25 involved 1n officers' and director■' liability cases. 6.55 

27 (l) The department ahall include a awry of this l:lus 

29 information in it■ annual report. 6.56 

2t Section 10. Subsection (2) of nction ,21.,15, Florida 6.56 

30 Statute■, 1916 Supplement, i■ a■ended to read: 6.57 

31 627�915 Insurer experience reporting.-- i,57 

1, 
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1 (2) J:ach iuurer tranNctlng fire, holleovner'■ 

2 multiple peril, ccaaercial multiple peril, .adical 

3 alpractice, product■ l�eblllty, workers' �naation, 

6.58 

,.s, 

t privet• pa••�! automobile liability, c01111ercial aut0110bile 

1,.,0 5 liability, pri•ate pa■■eng•r aut01DObil• physical daaa9e, i.61 

, C0111Nrcial aut01109il• phy■ical dama9e, officer■' and 

7 directors' liability in■urance, or other liability in■urance i,62 

• ■ball report, f�r each ■uch line of lneu.rance, the lnforution ,.,l

9 specified in thi■ aub■ection to the departNnt, The i.i4

10 information ■ball be reported for direct Florida bu■ine•• only ,.65 

11 and ■hall be reported on a calendar-year ba■l■ annually by 

12 Aprill for the preceding calendar year1 

13 (a)· Direct premiwu written. 

14 (b) Direct premiwu earned. 

15 

li 

17 

ll 

lt 

20 

21 

22 

ZJ 

2f 

25 

25 

27 

211 

a 

3Q 

3l 

(C) r.oaa reHrve■ for all known claims 

1. At beginning of the year. 

2. At ead of the year. 

(d) ••••rve■ for lo■aea incurred but not reported: 

1. At beginning of the year. 

2. At end Of the year. 

(e) Allocated lo■■ adju■tJtent expen■e1

1. ae■erve at beginning of the year.

2� ae■erve at end of the year. 

3� ,Paid during the year. 

(f) unallocated loe■ adju■tunt expenae1

1, baer•• at betinning of the year, 

2. ••■er•• at end of the year.

3. Paid during the year. 

(9) Direct loa■e■ paid.

(h) Underwriting lncoae or lo■■•

{1) Commi•aion■ and brokerage le••• 

20 

'·" 

6.H

,.10 

,.11 

,.12 

,.73 

,.74 

6. 77

6. 71 

,.1, 

6,10 

,.11 

,.12 

i.13

6.14 

7.l 

1.2 

1., 

7.6 

7.1 
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(j) Taxes, license■, and fees.

(k) Oth•r acquisition co■t••

(1) Gen•ral expenses.

(m) Policyholder di•ldends.

(n) Net investment gain or lo•• and other income gain

, or lo•• allocated pro rata by earned premium. to Florida 

7,. 

7.10 

7.11 

7.12 

7,U 

7 business utilizing the investment allocation formula contained /7.16 

I in the National Association of Insurance Commissioner•• 

t Profitability Report by line by state. 17.11 

10 Section 11. �hi,_ng in this act shall be construed a• 

11 increasing or decreasing the liability of any person not 

12 herein specifically delineated. 

13 Section 12. This act ahall take effect July 1, 1917, 

14 or upon beeomin9 a law, whichever occurs later. 
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By the Committee on Judiciary-Civil and Senator Weinstock 
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A bill to be entitled 

An act relating to civil l1abil1ty of 

directors, officers, and trustees of not-for

prof1t organizations, assoc1at1ons, 

corporations, or trusts; providing 1mmun1ty 

from civil liability for certain uncompensated 

directors, officers, and trJstees of such 

entities; providing exceptions, providing for 

evidence; providing for application of act; 

providing severabil1ty, providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. (1) For the purpose of this section, the 

term "not-for-profit organization" means an organization, 

assoc1at1on, corporation, or trust that has tax-exempt status 

under p�ragraph (3), paragraph (4}, or paragraph (6) of 

subsection 50l(c) of the Internal Revenue Code, as amended. 

(2) Notwithstanding any other law, a director,

officer, or trustee of the governing body of any not-for

prof1t orga,,izat1on who serves ·,nthout compensation, other 

than for per diem and reimbursement of actual expenses, 1s 

immune from civil l1abil1ty arising from the conduct of the 

affairs of the not-for-profit organization, except when the 

conduc� amounts to gross negligence or willful or wanton 

271 misconduct. There shall be no immunity for any action taken 

2el as the operator of a motor vehicle. 

29 (3)(a) Presumptive evidence of the tax-exempt status 

301 of an organization, association, corporation, or trust under 

31[ paragraph (3), paragraph (4), or paragraph (6) of subsection 

l 
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'I 50l(c) of the Internal Revenue Code, as amended, may consist

2 of: 

3 1. A letter from the United States Internal Revenue 

4 Service to the organization, association, corporation, or 

5 trust giving preliminary or final approval to its application 

6 for tax-exempt status under one of those paragraphs; or 

7 2. An official publication of the United States 

8 Internal Revenue Service listing the organization, 

9 association, corporation, or trust as having approved tax-

10 exempt status under one of those paragraphs. 

11 (b) Presumptive evidence of the uncompensated status

12 of a defendant may consist of an affidavit of the chief 

13 f1nanc1al officer of the not-for-profit organization. 

14 {c) On the motion of a defendant based upon this 

15 subsection, the court shall determine whether that defendant 

16 u entitled to the benefit of subsection (2). If the court 

17 finds that that defendant 1s entitled to the benefit of 

18 subsection (2) and does not find reasonable probability of 

19 gross negligence or willful or wanton misconduct, it shall 

20 dismiss the cause of action as to that defendant. 

21 Section 2. This act does not apply to any cause of 

22 action that accrued prior to the effective date of this act. 

23 Section 3. If any provision of this act or the 

24 application thereof to any person or circumstance is held 

25 invalid, the inval1d1ty shall not affect other provisions or 

26 applications of the act which can be given effect without the 

27 invalid prov1s1on or application; and to this end the 

21 provisions of this act are declared severable, 

29 

301 lali. 

31 

Section 4. This act shall t�ke effect upon becoming a 

2 
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STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN 
COMMITTEE SUBSTITUTE FOR 

Senate Bill 2ltl_ 

The comnntte substitute for SB 278 provid�s that 
uncompensated officers, dir�ctors and trustees would not be 
granted immunity for actions taken as the operator of a motor 
vehicle 
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By 
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16 
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26 

27 

28 

29 
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31 

the Committee on Commerce and Sen3.tors Jenninqs, Barron, + l.'S't

Thom�s, Childers, Crenshaw, Sc0tt, Hair, Lanqley, Deratany,

Johnc;on, Hollingsworth, Brown, Hill, Grant, Peterson, Beard,

Malchon, Woodson, Thurrn.Jn and Plummer

A bill to be entitled 

An act relating to civil l1ab1lity; amending s. 

607.014, F.S.; author1z1ng corporations to 

1ndemn1fy directors, officers, employees, 

agents, and volunteers against liability and 

related expenses; prov1d1ng for a procedure to 

pay such expenses; prov1d1ng l1m1tat1ons on 

such 1ndemn1ty; amending s, 617.028, F,S,; 

providing civil immunity to such persons 

associated with corporations not for profit; 

providing limitations on such unmunity; 

providing for the approval �nd authorization of 

certain transactions negotiated by such 

persons; creating s, 607.1645, F.S,; providing 

officers, directors, and volunteers of a 

corporation immunity from civil liability; 

providing limitations; creating s. 607.165, 

P.S.; providing for the approval and

authorizat1on_of certain trans�ctions 

negotiated by an officer or director, the board 

of directors, or shareholders of a corporation; 

providing directors, officers, committee 

members, chief operating officers, executive 

officers and volunteers, of credit unions 

immunity from civil l1ab1l1ty; prov1d1ng 

limitations; providing trustees, officers, or 

volunteers of a self-insurance trust fund 

immunity from civil liab1l1ty; providing 

limitations; prov1d1ng trustees, directors, 

officers, members, or volunteers of a nonprof i t 

organ1zat1on immunity from civil liability; 

1 
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11 
prov1d1ng l1m1tet1ons; prov1d1ng an effective 

2 date. 

J 

•1 !e It Enacted by the Legislature of the State of Florida:

5 

6 Section 1. Section 607.014,, Florida Statutes, 1s 

7 amended to read: 

a 607.014 Indemn1ficat1on of officers, directors, 

9 employees, and agents.--

10 (1) A corporat1on shall have power to indemnify any

11 person who was or 1s a party7-or-�s-threatened-to-be-�ade-a 

12 party, to any tftreatened;-pend�ng,-or-eo�pieted-aet½On;-stt½t 7 

13 or proceed1ng;-whether-eiv�¼,-er�m�na¼7-adM½n�str■ttve7-or 

14 ½nvestig■t½ve (other t�an an action by, or 1n the right of, 

15 the corporat1on), by reason of the fact that he 1s or was a 

li director, officer, employee, or agent of the corporation or is 

17 or was serving at the request of the corporation as a 

18 director, officer, employee, or agent of another corporation, 

19 partnership, Joint venture, trust, or other enterprise against 

20 liability expenses-ftnciwitn�-attorneys L-£eest,-,ttd�ments1 

21 !�nes,-■nd-■aottnts-p■td-tn-settie•ent-■cttt■ily-and-reasonabiy 

22 incurred Dy-ft�• 1n connection with such ■etten;-stttt,-o� 

23 proceeding, including any appeal thereof, 1f he acted 1n good 

2i faith and in a manner he reasonably believed to be 1n, or not 

25 opposed to, the best interests of the corporation and, with 

26 respect to any cr1m1nal action or proceeding, had no 

27 reasonable cause to believe his conduct was unlawful. The 

28 termination of any actton 7-stttt;-or proceeding by Judgment, 

29 order, settlement, or conv1ct1on or upon a plea of nolo 

30 contendere or 1ts equivalent shall not, of itself, create a 

31 presumption that the person did not act 1n good faith and 1n a 

2 
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l manner which he reasonably believed to be 1n, or not opposed

2 to, the best 1nterests of the corporation or, with respect to 

3 any criminal action or proceeding, had reasonable cause to 

4 believe that his conduct was un:awful. 

5 (2) A corporation shall have power to 1ndemn1fy any

6 person who was or is a party,-or-ts-threate"ed-to-ee-made-a 

7 party, to any proceeding threate"ed;-pe"dt"q,-or-eompieted 

8 aet�o"-or-9tt�t by or 1n the right of the corporation to 

9 procure a Judgment in its favor by reason of the fact that he 

10 1s or was a director, officer, employee, or agent of the 

11 corporation or 1s or was serving at the request of the 

12 corporation as a director, officer, employee, or agent of 

13 another corporation, partnership, Joint venture, trust, or 

14 other enterprise against expenses and amounts paid 1n 

15 settlement not exceeding, 1n the Judgment of the board of 

16 directors, the estimated expense of l1tiq•t1ng the proceeding 

17 to conclusion, t"elttd�"q-attor"eys L-£ees, actually and 

18 reasonably incurred by-htm 1n connection with the defense or 

19 settlement of such proceeding aetto"-or-stt�t, 1nclud1ng any 

20 appeal thereof, 1f he acted 1n good faith and 1n a manner he 

21 reasonably believed to be 1n, or not opposed to, the best 

22 interests of the corporation, except that no 1ndemn1f1ca�1on 

23 shall be made under this subsection 1n respect of any claim, 

24 1ssue, or matter as to wh1ch such person shall have been 

25 adJudged to be liable £or-�e9!tge"ee-or-mtseond�et-tn-t"e 

26 per£ormanee-o£-"is-dttty-to-the-eorporatton unless, and only to 

27 the extent that, the court 1n which such action or suit was 

28 brougrt, or any other cour� of competent 1urisd1ct1on, snall 

29 determine upon application that, despite the adJud 1 cat1on of 

30 liab1l1ty but 1n view of all circumstances of the case, such 

31 

3 
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l person is fairly and reasonably entitled to 1ndemn1ty for such

2 expenses vh1ch such court shall deem proper. 

3 {Jl To the extent that a director, officer, employee, 

4 or agent of a corporation has been successful on the mer1ts or 

5 otherwise 1n defense of any aet�o"r-9tttt,-or proceeding 

6 referred to 1n subsection (1) or subsection (2), or 1n defense 

7 of any claim, issue, or matter therein, he shall be 

e 1ndemn1f1ed against expenses ftne½ttdtng-attorney9 i-Eee9➔ 

9 actually •nd reasonably incurred by him 1n connect1on 

10 therewith. 

11 (4) Any 1ndemn1f1cat1on under subsection (1) or 

12 subsection (2), unless pursuant to a determination by a court, 

13 shall be made by the corporation only as authorized in the 

14 specific case upon a determination that indemnification of the 

15 director, officer, employee, or agent 1s proper in the 

16 circumstances because he has met the applicable standard of 

17 conduct set forth 1n subsection (1) or subsection (2). Such 

18 determination shall be made: 

19 (a} By the board of directors by a maJor1ty vote of a 

20 quorum consisting of d1rectors who were not parties to such 

21 aet�on,-su�t,-or proceeding; 

22 (b) If such a quorum is not obtainable or, even 1f 

23 obtainable, by ma7or1ty vote of a committee duly designated by 

24 the board of directors (1n which directors who are parties may 

25 participate) consisting solely of two or more directors not at 

26 the time parties to the proceeding; 

27 (c) By independent legal counsel: 

28 1. Selected by the board of directors prescribed 1n 

29 paragraph {a) or the comnuttee prescribed 1n paragraph (bl, or 

30 2. If a quorum of the directors cannot be obtained for 

31 paragraph (a) and the committee cannot be designated under 

• 
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paragraph (b), selected by ma7onty vote of the f..111 board of 

21 directors (in vhich directors who are parties may participate) 

e.-q1:1orl:11'1'1-of-d���"tere�ted-d�reetor�-�o-dtreet�,-by-t"depe"deftt 

4 !ege.!-eotl"�el-tft-e.-w!"ttteft-OPt"toft; or

5 1£lfe+ By the shareholders by a maJority vote of a 

6 quorum cons1st1ng of shareholders who were not parties to such 

7 e.ettOft7-�tttt7-o!" proceeding or, 1f no such quorum 1s 

8 obtainable, by a ma7ority vote of shareholders who were not 

9 parties to such proceeding, 

10 (5) Evaluation of the reasonableness_of �xpenses and

11 author1zat1on of indemn1f1cat1on shall be made In the same 

12 manner as the determ1nat1on that Indemn1f1cat1on 1s 

13 permissible. However, 1f the determ1nat1on of perm1ss1b1l1ty 

14 1s made by independent legal counsel, persons spec1f 1ed by 

l.5 paragraph (_4) (c) shall evaluate the reasonableness of expenses

16 and may authorize 1ndemn1f1cat1on. 

17 (6/ Expenses incurred by an officer or director 1n 

18 defending a civil or criminal proceeding may be paid by the 

19 corporation 1n advance of the final d1sposit1on of such 

20 proceeding upon receipt of an undertaking by or on behalf of 

21 such director or officer to repay such amount 1f he IS 

22 ultimately found not to be entitled to 1ndemn1f1cat1on by the 

23 corporation pursuant to this section. Expenses incurred by 

�4 other employees and agents may be paid in advance upon suc_b 

25 terms or cond1t1ons that the board of directors deems 

26 appropriate. 

27 fS+--sxpe"�e�,-tnelttdt"9-e.tto�ney��-fee�,-t"etlrred-T" 

28 defe"dtn1-a-etvt±-or-ertmt"e.i-e.etton,-�1:1tt,-or-,!"oeeedTn9-mey 

29 be-pe.td-oy-tMe-eorporatTo"-tn-advanee-ot-tbe-ft"ei-dt�posttton 

JO of-�tleh-e.etton,-�1:1tt,-or-proeeedt"g-ttpon-e-pre±tmtnary 

31 dete�m�netton-fo±lowtng-o"e-of-the-proeedtlre�-�et-Eort�-tn 

5 
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1 subseetton-f4➔-that-the-dtreetor7-offteer7-empioyee7-or-e9ent 

2 met-the-appiteabie-standard-o£-eonduet-set-£orth-tn-sttbseetton 

3 fl➔-or-s•bseetton-fit-or-es-authort�ed-by-the-1'oerd-of 

4 dtreetors-tn-the-speetfte-ease-and7-tn-etther-event7-ttpon 

5 reeetpt-of-en-undertaktn9-by-or-on-behel£-of-the-d�reetor7 

6 offteer,-eapioyee,-or-a9ent-to-repey-stteh-l!fflottnt7-ttn¼ess-tt 

7 sha¼l-ttlttmately-be-determtned-thet-he-ts-entttled-to-be 

8 tndemntfted-by-the-eorporetton-es-euthort�ed-tn-thts-seetton, 

9 illf6➔ The 1ndemn1fication and advancement of expenses 

10 provided pursuant to this section are not exclusive, and a 

11 corporation mil shall-have-the-power-to make a�y other or 

12 further 1ndemn1fication or advancement of expe1se� of any of 

13 its directors, officers, employees, or agents, under any 

14 bylav, agreement, vote of shareholders or disinterested 

15 directors, or otherwise, both as to action 1n his off1c1al 

16 capacity and as to action in another capacity while holding 

17 such office,-e•eept-■n-tndemn�fteetton-e9etnst-�ross 

18 ne�¼i9enee-or-vt¼l£ttl-mtseondttet. However, 1ndemn1fication or 

19 advancement of expenses shall not be made to or on behalf of 

20 any director, officer, employee, or agent if a Judgment or 

21 other final ad7udication establishes that his actions, or 

22 om1ss1ons to act, vere material to the cause of action so 

23 ad7udicated and constitute: 

,. (a) A violation of the criminal law, unless the 

25 director, officer, employee, or agent had reasonable cause to 

26 believe his conduct was lawful or had no reasonable cause to 

27 bel1eve his conduct was unlawful; 

28 {b) A transaction from which the director officer 

29 employee, or agent derived an improper pers9nal benefit· 

30 

31 

6 
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kl In _th� _ _  c�s-� gf_�<j_1t_e�tQr_,_ _ _ll__J;:!_r�u_!!!st_a(lc� _u11_d�r 

2/ wh_1cfl_tQe_l:\,.al;l1J,1ty prov1s1ons of s. 607.144 are appltcable; 

or 

'I 
(d) Willful misconduct or a conscious disregard for 

5 the best interests of the coroorat1_QJL..l,__!l_ll;_ proceeding by or 1n 

6
1 

the right of the corporation to procure a 7udgment 1n 1ts 

7 favor or 1n a proceeding by or 1n the right of a shareholder 

8 ill+�+ Indemn1f1cat1on and advancement of expenses as 

9 provided 1n t�1s section shall continue as, unless other�1se 

10 provided �hen authorized or rat1f1ed to a person who has 

11 ceased to b@ a director, officer, employee, or agent and shall 

12 inure to the benefit of the heirs, executors, and 

13 adm1n1strators of such a person, unless otherwise provided 

14 vhen authorized or rat1f1ed. 

15 ( 9) Unless the corporat 10n' s art 1c les of 1ncorporat_ L□n 

161 provide otherwise, notw1thstand1ng the failure of a 

17
1 

corporation to provide 1ndemn1f1cation, and despite any 

18 contrary determination of the board or of the shareholder!L tn 

191 t__he specific case, a director, officer, employee, or agent of 

201 the corporation who 1s or was a party to a proceeding may 

211 apply for indemniflcat1on or advancement of expenses, or both, 

221 to the court conducting the proceeding, to the c1rcu1t court, 

231 Qr_t9 another court of cqmpetent 1ur1sd1ct1on. On receipt of 

24
1 

an appl1cat1on, the court, after giving any notice that it 

25 cons1ders_[l_g_cessary
1 

may order 1ndemn1f1cat1on and advancement 

261 of expenses, including expenses incurred in seeking court-

271 order�_Jo__d�mQificat1on or aQv9ncemelll_____QJ_expenses, if_ 1t 

281 qeterm1nes that: 

29 (a) The director, off,cer, emplovee, or agen1 JS 

10
1 

entitled to
-

mandatory 1ndemn1f1cation under subsect1on (3) 1n 

31 which c��t_P.e court shal_l_also order _ _  the_corporation to pay 

7 
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11 the director reasonable expenses incurred in obtaining court

2 ordered 1ndemnif1cat1on or advancement of expenses; 

3 (b) The director, officer, employee, or agent 1s

4 entitled to 1ndemnif1cat1on or advancement of expenses, or 

5 both, by virtue of the exercise by the corporation of its 

6 power pursuant to subsection {7); or 

7 (c) The director, officer, employee, or agent 1s 

e fairly and reasonably entitled to 1ndemn1f1cat1on or 

9 advancement of expenses, or both, 1n view of all the relevant 

10 circumstances, regardless of whether such person met the 

11 standard of conduct set forth 1n subsection (1),. subsection 

12 (2), or subsection (7), 

13 (10) For purposes of this section, the term 

14 ncorporat1onn includes, 1n addition to the resulting 

15 corporation, any constituent corporation (1nclud1ng any 

16 constituent gf a constituent) absorbed 1n a consol1dat1on or 

17 merger, so that any person vho is or was a a1r��tor, officer, 

18 employee, or agent of a constituent corporatlon or is or �as 

19 serving at the request of a constituent corporat1on as a 

20 director, officer, employee, or agent of another corporation, 

21 partnership, Joint venture, trust, or other enterprise, 1s 1n 

22 the same position under this section with respect to the 

23 resulting or surviving corporation as he would have �1th 

24 respect to such constituent corporation if its separat� 

25 existence had continued. 

26 {ll) For purposes of this section, the term "_Q1;her 

27 �nterpr1ses n includes employee benefit plans; the term 

28 nexpenses" includes counsel fees, 1nclud1ng those for appeal; 

29 the term n 11abil1tyn includes obligations to pay a 7udgment
1 

30 settlement, penalty, fine (including an excise tax assessed 

31 �1th respect to any employee benefit plan), and expenses 

8 
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actually and reasonably incurred with respect to a proceeding; 

2 the term "proceeding" rncludes any threatened, oend1ng, or 

3 completed action, suit, or other type of proceeding, whether 

4 civil, criminal, admin1strat1ve, or 1nvest1gat1ve and whether 

5 formal or informal• the term "agent" 1:1cludes a volunteer· and 

6 the term "serving at the request of the corporation" includes 

7 any service as a director, officer, employee, or agent of the 

8 corporation that imposes duties on such persons, 1nclud1ng 

9 duties relating to an employee benefit plan, its participants 

10 or benef1c1ar1es; and the term "not opposed to the best 

11 interest of the corporation" describes the actions of a perso_n 

12 who acts 1n good faith and 1n a manner he reasonably believes 

13 to be 1n the best interests of the participants and 

14 benef1c1ar1es of an employee benefit plan. 

15 .i!1.1.fB+ A corpbrat1on shall have power to purchase and 

16 ma1nta1n insurance on behalf of any person who 1S or was a 

17 director, officer, employee, or agent of the corporation or 1s 

18 or was serving at the request of the corporation as a 

19 director, officer, employee, or agent of another corporation, 

20 partnership, Joint venture, trust, or other enterprrse against 

21 any liab1l1ty asserted against him and incurred by him 1n any 

22 such capacity or arising out of h1s status as such, whether or 

23 not the corporation would have the power to indemnify him 

2� against such l1ab1l1ty under the provisions of this section. 

25 ill.lf9+ If any expenses or other amounts are paid by 

26 way of 1ndemn1f1cat1on otherwise than by court order or action 

27 by the shareholders or by an insurance carrier pursuant to 

28 tnsurance maintained by the corporation, the corporation 

29 shall, not lat@r than the time of delivery to shareholders of 

30 written notice of the next annual meeting of shareholders, 

31 unless such meeting 1s held w1th1n 3 months from t�e date of 

9 
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such paym.ent, and, 1n any event, �ith1n 15 months from the 

2 d•te of such payment, deliver either personally or by mail to 

3 each shareholder of record at the time entitled to vote for 

4 the election of directors a statement spec1fy1ng the persons 

5 paid, the amounts paid, and the nature and status at the time 

6 of such payment of the l1t1gat1on or threatened l1t1gat1on. 

7 Section 2. Section 617.028, Florida Statutes, 1s 

8 �ended to read: 

9 617.028 Indemn1f1cat1on and l1ab1l1ty of officers, 

10 directors, managers, trustees, employees, volunteers, and 

11 agents.--The prov1s1ons of��� 607.014, 607.1645, and 

12 i07.165 apply to corporations not for profit. Any reference 

13 to •directors• 1n those sections t�■t-seetto� includes the 

14 directors, managers, or trustees of a corporation not for 

15 profit. Any reference to •shareholders n in those sections 

16 includes members of a corporation not for prof i t. 

17 Section 3. Section 607.1645, Flor1cta Statutes, is 

18 created to read: 

19 607.1645 Liability of directors, officers, and 

20 volunteers.--

21 (1) A director, officer, or volunteer is not

22 personally li�ble for monetary damages to the corporat1on or 

23 any other person for any action taken �s a director, officer, 

24 or volunteer, or any failure to take any •ct1on, unless the 

25 pPrson asserting liability proves by clear and convincing 

26 evidence that: 

27 (a) The director, officer, or volunteer breached or 

28 failed to perform his duties as a director, officer, or 

29 volunteer; and 

30 (b) The director's, officer's, or volunteer's breach

31 of, or failure to perform, those duties constitutes: 

10 
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1 1. A violation of the criminal law, unless the 

2 director, officer, or volunteer had reason�ble cause to 

3 believe his conduct was lawful or had no reasonable cause to 

4 believe his conduct was unlawful. A Judgment or other final 

5 adJud1cation against a director, officer, or volunteer in any 

6 criminal proceeding for a v1olat1on of the criminal law estops 

7 that director, officer, or volunteer from contest1ng the fact 

8 that his breach, or failure to perform, constitutes a 

9 violation of the criminal law, but does not estop the 

10 director, officer, or volunteer from establishing that he had 

11 reasonable cause to believe that his conduct was lawful or had 

12 no re�sonable cause to believe that his conduct was unlawful; 

13 2. A transaction from which the director, officer, or 

14 volunteer derived an 1mproper personal benefit; 

15 3. A circumstance under which the l1ab1l1ty prov1s1ons 

16 of s. 607.144 are applicable; 

17 

18 

19 

20 

21 

22 

23 

24 

25 

•• In a proceeding by or in the right of the 

corporation to procure a Judgment 1n its favor or by or in the 

right of a shareholder, conscious disregard for the best 

interest of the corporation or willful misconduct; or 

5. In a proceeding by or 1n the right of someone other 

than the corporat1on or a shareholder, recklessness or willful 

misconduct. 

(2) For purposes of this section, the term: 

I al wafficer� means a corporation's president; any 

26 v1ce president 1n charge of a principal bus1�ess unit, 

27 d1v1s1on, or function of the corporation; any other officer 

28 who performs a pol1cymak1ng function, or any other person who 

29 performs s1m1lar policymaking functions, for the corporation; 

30 and any other person made a party to a proceed1�g by virtue of 

31 being a named officer of the corporation. 

11 
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act, 

(b) "Recklessness n means the acting, or omission to

in conscious disregard of a risk: 

1. Known, or so obvious that it should have been

known, to the director, officer, or volunteer; and 

2. Known to the director, officer, or volunteer, or so

obvious th•t 1t should have been known, to be so great as to 

make 1t highly probable that harm would follow from such 

action or omission. 

(c) nvolunteer" means an individual performing

services for • corporation who does not receive compensation 

or any other remuneration for such services, other than 

reimbursement for expenses actually incurred, and includes a 

volunteer serving as a director, officer, trustee, or direct 

service volunteer. 

15 Section 4. Section 607.165, Florida Statutes, 1s 

16 created to re•d: 

17 607.165 Director, officer, or volunteer deemed not to 

18 have derived improper personal benefit.--

19 (1) For purposes of ss. 607.014 and 607,1645, a

20 director, officer, or volunteer is deemed not to have derived 

21 •n improper personal benefit from any transaction 1f, without

22 lim1tat1on: 

23 (a) The transaction and the nature of any personal

24 benefits derived by the director, officer, or volunteer of the 

25 corporation are disclosed or known to the board of directors 

26 or • committee of the board of directors and the transaction 

27 was •uthor1zed, approved, or ratified by a maJor1ty of the 

28 disinterested members of the board of directors or committee 

29 by a vote or consent: 

30 (b) The transaction and the nature of any personal 

31 benefits derived by directors, officers, or volunteers are 

12 
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l disclosed or known to all directors voting on the matter, and

2 the transaction was authorized, approved, or ratified by at 

3 least two directors who comprise a maJor1ty of the 

4 disinterested directors (whether or not such disinterested 

5 directors constitute a quorum); 

6 (c) The transaction and personal benefit were 

7 disclosed or known to the shareholders entitled to vote, and 

8 the transaction was authorized, approved, or ratified by the 

9 affinnat1ve vote or written consent of such shareholders who 

10 hold a maJority of the shares, the voting of which 1s not 

11 controlled by directors who derived a personal benefit from or 

12 otherwise had a personal interest 1n the transaction; or 

13 (d) The transaction was fair and reasonable to the 

14 corporation at the time 1t was authorized by the board, a 

15 committee, or the shareholders, notwithstanding that a 

16 director, officer, or volunteer received a personal benefit, 

17 (2} Comm.on or 1nterested directors may be counted in 

18 detennining the presence of a quorum at a meeting of the board 

19 of directors or a committee thereof which authorizes, 

20 approves, or rat1f1es such a transaction. 

21 (3) The circumstances set forth 1n paragraphs (a),

22 (b), {c), and (d) of subsection (1) are not exclusive and do 

23 not preclude the existence of other c1rc��stances under wh i ch 

24 a director, officer, or volunteer �111 be deemed not ta have 

25 derived an improper benefit. 

26 Section 5. Liab1l1ty of directors, officers, chief 

27 operating officers, co��-ttee members, executive officers, and 

28 volunteers of credit unicrs --

29 (1) A director, officer, chief 0perat1ng off:cer,

30 committee member, executive officer, or vaiunteer of a credit 

31 union organized under chapter 657, Florida Statutes, 1s not 

13 
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l personally liable for monetary damages to the credit union,

2 its members, or any other persons for any action taken as a 

3 director, officer, chief operating officer, committee member, 

4 executive officer, or volunteer, or any failure to take any 

5 action, unless the person asserting liability proves by clear 

6 and convincing evidence that: 

7 (a) The director, officer, chief operating officer, 

8 committee member, executive officer, or volunteer breached or 

9 failed to perform his duties as a director, officer, chief 

10 operating officer, committee member, executive officer, or 

11 volunteer; and 

12 (b) The director's, officer's, chief operating 

13 officer's, committee member's, executive officer's, or 

14 volunteer's breach of, or failure to perform, constitutes: 

15 l. A violation of the criminal law, unless the 

16 director, officer, chief operating officer, committee member, 

17 executive officer, or volunteer had reasonable cause to 

18 believe his conduct was lawful or had no reasonable cause to 

19 believe his conduct was unlawful. A Judgment or other final 

20 adJud1cat1on against a director, officer, chief operating 

21 officer, committee member, executive officer, or volunteer 1n 

22 any cr1m1nal proceeding for a violation of the cr1m1nal law 

23 estops that director, officer, chief operating officer, 

24 committee member, executive officer, or volunteer from 

25 contesting the fact that his breach, or failure to perform, 

26 constitutes a violation of the criminal law; but does not 

27 estop the director, officer, chief operating officer, 

28 committee member, executive officer, or volunteer from 

29 establishing that he had reasonable caus� to believe that his 

30 conduct was lawful or had no reasonable cause to believe that 

31 his conduct was unlawful; 

14 
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l 2. A transaction from which the director, officer, 

2 chief operating officer, committee member, executive officer, 

3 or volunteer derived an improper personal benefit; or 

4 

5 

6 

3. Recklessness or v1llful misconduct. 

(2) For purposes of this section, the term: 

(a) "Recklessness" means the acting, or omiss1on to 

7 act, in consc1ous disregard of a risk: 

8 1, Known, or so obvious that 1t should have been 

9 known, to the director, officer, chief operating officer, 

10 committee member, executive officer, or volunteer; and 

11 2. Knovn to the d1rector, officer, chief operating

12 officer, committee member, executive officer, or volunteer, or 

13 so obvious th�t 1t should have been known, to be so great as 

lC ta make 1t highly probable that harm would follow from such 

15 action or om1ss1on. 

16 (bl "Volunteer" means an 1ndiv1dual performing 

17 services for a credit union who does not receive compensation 

18 or any other remuneration for such services, other than 

19 reimbursement for expenses actually 1ncurred, and 1ncludes a 

20 volunteer serving as a director, officer, chief operating 

21 officer, committee member, execut1ve officer, or direct 

22 service volunteer, 

23 Section 6. L1ab1l1ty of trustees, officers, and 

241 volunteers of self-insurance trust fund.--

25 (1) A trustee, officer, or volunteer of any self-

26 insurance trust fund organized under the laws of this state 1s 

27 not personally liable for monetary damages to any person for 

28 any action taken as a trustee, off1cer, or volunteer, or any 

29 failure to take any action, unless the person asserting 

30 l1ab1l1ty proves by clear and canv1nc1ng evidence that: 

31 

15 
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11 
(a) The trustee, officer, or volunteer breached or 

2 failed to perform his duties as a trustee, off1cer, or 

volunteer; and 

•1
(b) The trustee's, officer's, or volunteer's breach

5 of, or failure to perform, h1s duties constitutes: 

6 1. A violation of the criminal law, unless the

7 trustee, officer, or volunteer had reasonable cause to believe 

8 his conduct was lawful or had no reasonable cause to believe 

9 his conduct was unlawful. A Judgment or other final 

10 adJud1cation against a trustee, officer, or volunteer in any 

11 criminal proceeding for v1olat1on of the cr1m1nal law estops 

12 that trustee, officer, or volunteer from contesting the fact 

13 that his breach, or failure to perform, constitutes a 

14 violation of-the cr1m1nal law; but does not estop the trustee, 

15 officer, or volunteer from establ1sh1ng that he had reasonable 

16 cause to believe that his conduct was lawful or had no 

17 reasonable cause to believe that his conduct was unlawful; 

18 2. A transaction from which the trustee, officer, or 

191 volunteer derived an improper personal benefit; or 

20 

21 

22 

3. Recklessness or willful misconduct.

(2) For purposes of this section, the term:

(al �Recklessness� means the acting, or om1ss1on to 

23 act, 1n conscious disregard of a risk: 

24 1. Known, or so obvious that 1t should have been

25 known, to the trustee, officer, or volunteer; and 

26 

27 

28 

29 

30 

31 

2. Known to the trustee, officer, or volunteer, or so 

obvious that 1t should have been known, to be so great as to 

make 1t highly probable that harm would follow from such 

action or omission. 

(b) "Volunteer M means an 1nd1v1dual performing

services for a self-insurance trust fund who does not receive 

16 
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1 compensation or any other remuneration for such services, 

2 other than reimbursement for expenses actually incurred, and 

3 includes a volunteer serving �s a trustee, officer, or direct 

4 service volunteer, 

5 Sect1on 7. (1) A director, officer, trustee, member, 

6 or volunteer of a nonprofit organization is not personally 

7 liable for monetary damages to any person for any action taken 

8 as a director, officer, trustee, member, or volunteer, or any 

9 failure to take any action, unless the person asserting 

10 liability proves by clear and convincing evidence that: 

11 (a) The director, officer, trustee, member, or

12 volunteer breached or failed to perform his duties as a 

13 director, officer, trustee, member, or volunteer; and 

14 (b) The director's, officer's, trustee's, member's, or

15 volunteer's breach of, or failure to perform, those duties 

16 constitutes: 

17 1, A violation of the cr1m1nal law, unless the 

18 director, officer, trustee, member, or volunteer had 

19 reasonable cause to believe h1s conduct was lawful or had no 

20 reasonable cause to believe his conduct was unlawful. A 

21 Judgment or other final adJud1cat1on against a director, 

22 officer, trustee, member, or volunteer in any criminal 

23 proceeding for a violation of the criminal law estops that 

24 director, officer, trustee, member, or volunteer from 

25 contest1ng the fact that h.s breach, or failure to perform, 

26 constitutes a v1olat1on of the criminal law; but does not 

27 estop the director, officer, trustee, member, or volunteer 

28 from establ1sh1ng that he had reasonable cause to believe that 

29 his conduct vas lavful or had no reasonable cause to b�l1�ve 

30 that his conduct vas unlawful; 

31 

17 
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2. A transaction from which the director, officer,

21 trustee, member, or volunteer derived an improper personal 

31 benefit; or 

4 

5 

6 

3. Recklessness or willful misconduct. 

(2) For purposes of this section, the term: 

(a) "Nonprofit organization" means an entity, other

7 than a corporation, recognized under section 50l(c)(3), 

8 section 50l(c)(4), or section 50l(c)(6) of the Internal 

9 Revenue Code of 1986. 

10 (b) "Recklessness" means the acting, or omission to 

111 �ct, 1n conscious d1sreg�rd of a risk: 

12 1. Known, or so obvious th�t 1t should have been

131 known, to the director, officer, trustee, member, or 

141 volunteer; and 

15 2. Known to the director, officer, trustee, member, or 

161 volunteer, or so obvious that it should have been known, to be 

17[ so great as to make it highly probable that harm would follow 

181 from such action or omission. 

19 (c) •volunteer• means an individual performing 

201 services for a nonprofit organization who does not receive 

211 compensation or any other remuneration for such services, 

221 other than reimbursement for expenses actually incurred, and 

231 includes a volunteer serving as a director, officer, trustee, 

241 or direct service volunteer. 

25 Section 8. This act shall take effect July 1, 1987, or 

261 upon becoming a law, whichever occurs later. 

27 

28 

29 

30 

31 

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN 
COMMITTEE SUBSTITUTE FOR 

Senate Bill's 1096, 963, , 654 

This committee substitute makes no substantial changes. 

18 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

A bill to be entitled 

An act relating to civil liability; amending s, 

607,014, F,S.; authorizing corpor�tions to 

indemnify directors, officers, employees, 

agents, and volunteers against liability and 

related expenses; providing for a procedure to 

pay such expenses; providing limitations on 

such indemnity; amending s, 617.028, F.S.; 

providing civil immunity to such persons 

associated with corporations not for profit; 

providing l1m1tat1ons on such immunity; 

providing for the approval and author1zat1on of 

certain transactions negotiated by such 

persons; creating s. 607,1645, F,S,; providing 

officers, directors, and volunteers of a 

corporation immunity from civil l1ab1l1ty; 

providing limitations; creating s. 607.165, 

F,S,; providing for the approval and 

authorization of certain transactions 

negotiated by an officer or director, the board 

of directors, or shareholders of a corporation; 

providing directors, officers, committee 

members, chief operating officers, executive 

officers and volunteers, of credit unions 

immunity from c1v1l liability; providing 

limitations; providing trustees, officers, or 

volunteers of a self-insurance trust fund 

immunity from civil liability; providing 

limitations; proviLtng trustees, directors, 

officers, m@mbers, or volunteers of a nonprofit 

organization immunity from civil liability; 

l 
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providing l1m1tat1ons; providing an effective 

dat�. 

'I Be It Enacted by the Legislature of the State of Florida: 

5 

6 Section 1. Section 607.014, Florida Statutes, 1s 

7 amended to read: 

8 607.014 Indemn1f1cat1on of officers, directors, 

9 employees, and agents.--

10 (1) A corporat1on shall have power to 1ndemn1fy any 

11 person who was or 1s a party7-or-ts-threatefted-to-be-made-a 

12 party, to any threatened;-pendtn�;-or-eompleted-aetton,-s�tt7 

13 or proceed1ng;-whether-etvti;-ertminal;-edffltntstrattve,-or 

14 tnvesti�attve (other than an �ct1on by, or 1n the right of, 

15 the corporat1on), by reason of the fact th�t he 1s or was a 

16 director, officer, employee, or agent of the corporat1on or 1s 

17 or was serving at the request of the corporation as a 

18 director, officer, employee, or agent of another corpor•tion, 

19 p•rtnership, Joint venture, trust, or other enterprise �gainst 

20 liability expenses-f�ne¼ttd�ng-ettorneys�-Eee3t 7 -jHegments7 

21 ftnes,-and-emottnts-petd-tn-sett¼ement-eetttally-end-reasonab¼y 

22 incurred 8'y-h�ffl in connection with such aetion,-sttit;-or 

23 proceeding, including any appeal thereof, 1f he •cted 1n good 

24 faith and in a manner he reasonably believed to be in, or not 

25 opposed to, the best interests of the corporation and, with 

26 respect to any cr1m1nal action or proceeding, had no 

27 reasonable cause to believe his conduct was unlawful, The 

28 termination of any aetton7-stttt7-or proceeding by Judgment, 

29 order, settlement, or conviction or upon • plea of nolo 

30 contendere or its equivalent shall not, of itself, create a 

31 preswnption that the person did not �t 1n good faith and 1n • 

2 
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1 manner which he reasonably believed to be 1n, or not opposed 

2 to, the best interests of the corporation or, with respect to 

3 any criminal action or proceeding, had reasonable cause to 

� believe that his conduct was unlawful. 

5 (2) A corporation shall have power to 1ndemn1fy any 

6 person who was or 1s a party7-or-ts-threate"ed-to-be-made-a 

7 party7 to any proceeding threatened,-pendt"g,-or-eompleted 

8 eet¼on-or-stttt by or in the right of the corporation to 

9 procure a Judgment 1n its favor by reason of the fact that he 

10 1s or was a director, officer, employee, or agent of the 

11 corporation or 1s or was serving at the request of the 

12 corporation as a director, officer, employee, or agent of 

13 another corporation, partnership, Joint venture, trust, or 

14 other enterprise against expenses and amounts paid 1n 

15 settlement not exceeding, 1n the 7udgment of the board of 

16 directors, the estimated expense of l1t1gat1ng the proceeding 

17 to conclusion, tnelttd�ng-ettorneys1-fees7 actually and 

18 reasonably incurred by-htm 1n connection v1th the defense or 

19 settlement of such proceeding eetton-or-sttit, 1nclud1ng any 

20 appeal thereof, 1f he acted 1n good faith and 1n a manner he 

21 reasonably believed to be 1n, or not opposed to, the best 

22 interests of the corporation, except that no indemnification 

23 shall be made under this subsection 1n respect of any claim, 

24 issue, or matter as to which such person shall have been 

25 adJudged to be liable £or-ne9ltgenee-or-mtseondttet-tn-the 

26 performenee-0£-hts-dttty-to-the-eorporatton unless, and only to 

27 the extent that, the court in which such action or suit was 

28 brought, or any other court of competent 7ur1sdict1on, shall 

29 determine upon application that, despite the adJud1cat1on of 

30 l1ab1l1ty but in view of all circumstances of the case, such 

31 

3 
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l person is fairly and reasonably entitled to indemnity for such

2 expenses which such court shall deem proper. 

3 (3) To the extent that a director, officer, employee,

4 or agent of a corporation has been successful on the merits or 

5 otherwise in defense of any aetion;-stl¼t,-o� proceeding 

6 referred to in subsection (1) or subsection (2), or in defense 

7 of any claim, issue, or matter therein, he shall be 

8 indemnified against expenses fineltldtng-attorneysi-feest 

9 actually and reasonably incurred by him in connection 

10 therewith. 

11 (4) Any 1ndemn1fication under subsection (1) or 

12 subsection (2), unless pursuant to a determination by a court, 

13 shall be made by the corporation only as authorized in the 

14 specific case upon a determination that 1ndemn1fication of the 

15 director, officer, employee, or agent is proper in the 

16 circumstances because he has met the applicable standard of 

17 conduct set forth in subsection (1) or subsection (2). Such 

18 determination shall be made: 

19 {a) By the board of directors by a maJority vote of a 

20 quorum consisting of directors who vere not parties to such 

21 aetton,-s�tt1-or proceeding; 

22 (bl If such a quorum is not obtainable or, even if 

23 obtainable, by ma1ority vote of a committee duly designated by 

24 the board of directors (1n which directors who are parties may 

25 part1cipate) consisting solely of two or more directors not at 

26 the time parties to the proceed1ng; 

27 (c) By independent legal counsel: 

28 1. Selected by the board of directors prescribed in 

29 paragraph (a) or the committee prescribed in paragraph (b); or 

30 2. If a quorum of the directors cannot be obtained for

31\ paragraph (a) and the committee cannot be designated under 

• 
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1 paragraph (b), selected by ma7ority vote of the full board of 

2 directors (in which directors who are parties may participate) 

3 a-��or1:1111-of-dt3tntere�ted-d�reetor3-30-dtreet31-hy-tndependent 

4 ¼ega¼-eo�n9e¼-¼n-a-vrttten-op�n�on; or 

5 ill�e+ By the shareholders by a ma7ority vote of a 

6 quorum cons1st1ng of shareholders who were not parties to such 

7 aetton,-��tt ;--or proceeding or, 1f no such quorum is 

8 obtainable, by a ma7ority vote of shareholders who were not 

9 parties to such proceeding. 

10 (5) Evaluation of the reasonableness of expenses and

11 authorization of 1ndemnificat1on shall be made in the same 

12 manner as the determination that indemnification is 

13 permissible. However, if the determination of permiss1bil1ty 

14 is made by independent legal counsel, persons spec1f1ed by 

15 paragraph (4) (c) shall evaluate the reasonablenl!'!ss of expensl!'!_� 

16 and may authorize 1ndemnificat1on. 

17 (6) Expenses incurred by an off1cl!'!r or director 1n

18 defending a civil or criminal proceeding may be paid by th� 

19 corporation in advance of the final disposition of such 

20 proceeding upon receipt of an undertaking by or on behalf of 

21 such director or officer to repay such amount if he 1s 

22 ultimately found not to be entitled to indemnif1cat1on by the 

23 corporation pursuant to this section. Expenses incurred by 

24 other employees and agents may be paid in advance upon such 

25 terms or conditions that the board of directors deems 

26 appropriate. 

27 f5}--Bxpen�e�7-tne¼tldtnq-attorney��-fel!'!37-�netlrred-tn 

28 de!end�ng-a-eivti-or-ertminai-aetion,-stlit,-or-proel!'!l!'!dtng-fflay 

29 be-peid-hy-the-eorporatte~-tn-advanel!'!-o£-the-ftna!-d�3pO�½tion 

30 o£-3tteh-aetton-;-!tl½t7-or-proeeedtn�-ttpon-a-pri!i½m�nary 

31 determtnat½on-foilov½ng-one-of-the-proeedttres-3et-forth-tn 

5 
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l sttbseetion-ft+-that-the-direetor,-offteer,-employee,-or-a�ent

2 met-the-applteahle-stendard-of-eondttet-set-forth-tn-sttb9eetton 

3 fl+-or-sttbseetion-f�t-or-as-attthortzed-by-the-board-of 

4 dtreetors-tn-the-speetfte-eese-and,-tn-either-event,-ttpon 

5 reeeipt-of-an-ttndertektng-by-or-on-behelf-of-the-dtreetor, 

6 offteer,-employee,-or-agent-to-repay-stteh-amottnt,-ttnless-tt 

7 shell-ttltimately-he-determtned-thet-he-ts-entttled-to-be 

8 tndemntfted-by-the-eorporatton-as-attthorized-tn-thts-seetton, 

9 illf61 The 1ndemnif1cat1on and advancement of expenses 

10 provided pursuant to this section are not exclusive, and a 

11 corporation !M.Y shall-have-the-power-to make any other or 

12 further indemnification or advancement of expenses of any of 

13 its directors, officers, employees, or agents, under any 

14 bylaw, agreement, vote of shareholders or disinterested 

15 directors, or otherwise, both as to action in his official 

16 capacity and as to action in another capacity while holding 

17 such office,-exeept-an-tndemntfteatton-egatnst-gross 

18 negltgenee-or-wt¼lfttl-mtseondttet. However, indemnification o� 

19 advancement of expenses shall not be made to or on behalf of 

20 any director, officer, employee, or agent if a 7udgment 9_r 

21 other final ad7udicat1on establishes that his actions, or 

22 omissions to act, were material to the cause of action so 

23 ad7udicated and constitute: 

24 (a) A violation of the criminal law, unless the 

25 director, officer, employee, or agent had reasonable cause to 

26 believe his conduct was lawful or had no reasonab�e cause to 

27 believe his conduct was unlawful; 

28 {b) A transaction from which the director, officer, 

29 employee, or agent derived an improper personal benefit; 

30 

31 

6 
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1 ill In the case of a director, a circumstance unde� 

'I which the liability provisions of s. 607.144 are applicable;

Joe 

4 (d) Willful misconduct or a conscious d1sreqarA for

5 the best interests of the corporation 1n a proceeding by or in 

6 the right of the corporation to procure a judgment in its 

7 favor or in a proceeding by or 1n the right of a_shareholder. 

8 ill_f�} Indemn1f1cat1on and advancement of expens�s as 

9 provided 1n this section shall continue as, unless otherwise 

10 provided when authorized or ratified to a person who has 

11 ceased to be a director, officer, employee, or agent and shall 

12 inure to the benefit of the heirs, executors, and 

13 adm1n1strators of such a person, unless otherwise provided 

14 when_authorized or ratified. 

15 {9) Unless the corporation's articles of incorporation 

16 provide otherwise, notwithstanding the failure of a 

17 corporation to provide 1ndemnif1cation, and despite any 

18 contrary determination of the board or of the shareholders 1n 

19 the specific c�se, a director, officer, employee, or agent of 

20 the corporation who 1s or was a party to a proceeding may 

21 apply for indemnification or advancement of expenses, or both, 

22 to the court conducting the proceeding, to the c1rcu1t court, 

23 or to another court of competent 7urisd1ct1on. On receipt of 

24 an appl1cat1on1 
the court, after g1v1ng any notice that 1t 

25 considers necessary, may order 1ndemn1ficat1on and advancemen_!. 

26 of expenses, 1nclud1ng expenses incurred 1n seeking court-

27 ordered 1ndemn1f1cat1on or advancement of expenses, 1f_.!1_ 

28 determines that; 

29 (a) The d1rec• Jr, 'Jfficer, employee, or agent 1s 

30
1 

entitled to mandatory 1�demn1f1cat1on under subsection (3), 1� 

31 which case the court shall also order the corporation to pay 

7 
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1 the director reasonable expenses incurred 1n obtaining court-

2 ordered indemn1f1cation or advancement of expenses; 

3 (b) The director, officer, employee, or agent 1s 

4 entitled to indemnification or advancement of expenses, or 

5 both, by virtue of the exercise by the corporation of its 

6 power pursuant to subsection (7); or 

7 (c) The director, officer, employee, or agent is 

8 fairly and reasonably entitled to indemnification or 

9 advancement of expenses, or both, in view of all the relevant 

10 circumstances, regardless of whether such person met the 

11 standard of conduct set forth in subsection (1), subsection 

12 (2), or subsection (7). 

13 (10) For purposes of this section, the term

14 "corporation" includes, 1n addition to the resulting 

15 corporation, any constituent corporation (including any 

16 constituent of a constituent) absorbed in a consolidation or 

17 merger, so that any person who is or was a director, officer, 

18 employee, or agent of a constituent corporation, or is or was 

19 serving at the request of a constituent corporation as a 

20 director, officer, employee, or agent of another corporation, 

21 partnership, Joint venture, trust, or other enterprise, 1s 1n 

22 the same position under this section with respect to the 

23 resulting or surviving corporation as he would have with 

24 respect to such constituent corporation if 1ts separate 

25 existence had continued, 

26 {11) For purposes of this section, the term "other 

27 enterprises" includes employee benefit plans; the term 

28 "expenses" includes counsel fees, including those for appeal; 

29 the term "liability" includes obligations to pay a Judgment, 

30 settlement, penalty, fine (including an excise tax assessed 

31 with respect to any employee benefit plan), and expenses 

8 
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l actually and reasonably 1ncurred with respect to a proceeding;

2 the term •proceedingw includes any threatened, pending, or 

3 completed action, suit, or other type of proceeding, whether 

4 civil, criminal, administrative, or 1nvest1gative and vhether 

5 formal or informal; the term "agent" includes a volunteer; and 

6 the term nserving at the request of the corporation" includes 

7 any service as a director, officer, employee, or agent of the 

8 corporation that imposes duties on such persons, including 

9 duties relating to an employee benefit plan, 1ts partic1pan!-� 

10 or beneficiar1esi and the term "not opoosed to the best 

11 interest of the corporation" describes the actions of a person 

12 who acts in good fa1th and 1n a manner he reasonably believes 

13 to be 1n the best interests of the part1c1paQts and 

14 beneficiaries of an employee benefit plan, 

15 .i..!11.fBt A corporation shall have power to purchase and 

16 ma1nta1n 1nsurance on behalf of any person who 1s or was a 

17 director, officer, employee, or agent of the corporation or 1s 

18 or was serving at the request of the corporation as a 

19 director, officer, employee, or agent of another corporation, 

20 partnership, Joint venture, trust, or other enterprise against 

21 any l1abil1ty asserted against h1m and incurred by him 1n any 

22 such capacity or arising out of his status as such, whether or 

23 not the corporation would have the power to indemnify him 

24 against such liab1l1ty under the provisions of this section. 

25 (13)f9} If any expenses or other amounts are paid by

26 way of indemnification other�ise than by court order or action 

27 by the shareholders or by an insurance carrier pursuant to 

28 insurance maintained by the corporation, the corporat1on 

29 shall, not later than the time of d�l1very to shareholders of 

30 written notice of the nexc annual �eeting of shareholders, 

31 unless such meeting 1s held w1th1n 3 months from the date of 

9 
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l such payment, and, in any event, w1th1n 15 months from the 

2 date of such payment, deliver either personally or by mail to 

3 each shareholder of record at the time entitled to vote for 

4 the election of directors a statement spec1fy1ng the persons 

5 paid, the amounts paid, and the nature and status at the time 

6 of such payment of the l1t1gat1on or threatened l1t1gat1on, 

7 Section 2. Section 617.028, Florid• Statutes, 1s 

8 amended to read: 

9 617,028 Indemn1f1cat1on and l1abil1ty of officers, 

10 directors, managers, trustees, employees, volunteers, and 

11 agents,--The prov1s1ons of .ll.!. $� 607,014, 607,1645, and 

12 607.165 apply to corporations not for profit, Any reference 

13 to "directors" in those sections tbat-seet�on includes the 

14 directors, managers, or trustees of a corporation not for 

15 profit. Any reference to "shareholders" in those sections 

16 includes members of a corpor�t1on not for profit. 

17 Section 3. Section 607.1645, Florida Statutes, 1s 

18 created to read: 

19 607.1645 L1ab1l1ty of directors, officers, and 

20 volunteers,--

21 (1) A director, officer, or volunteer 1s not

22 personally liable for monetary damages to the corporation or 

23 any other person for any action taken �s a director, officer, 

24 or volunteer, or any failure to take any action, unless the 

25 person asserting l1ab1lity proves by clear and conv1nc1ng 

26 evidence that: 

27 (a) The director, officer, or volunteer breached or

28 failed to perform his duties as a director, officer, or 

29 volunteer; and 

30 (b) The director's, officer's, or volunteer's breach 

31 of, or failure to perform, those duties constitutes: 

10 
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1 1. A violat1on of the criminal law, unless the

2 director, officer, or volunteer had reasonable cause to 

3 bel1eve his conduct was lawful or had no reasonable cause to 

I believe his conduct was unlawful. A Judgment or other final 

5 adJudication against a director, officer, or volunteer in any 

6 cr1minal proceeding for a violation of the criminal law estops 

7 that director, officer, or volunteer from contesting the fact 

8 that his breach, or fa1lure to perform, constitutes a 

9 violation of the criminal law; but does not estop the 

10 director, officer, or volunteer from establishing that he had 

11 reasonable cause to believe that his conduct was lawful or had 

12 no reasonable cause to believe that his conduct was unlawful; 

13 2. A transaction from which the director, officer, or

14 volunteer derived an improper personal benefit; 

15 3. A circumstance under which the liability provisions

16 of s. 607.144 are applicable; 

17 4. In a proceeding by or in the right of the 

18 corporation to procure a Judgment 1n its favor or by or in the 

19 right of a shareholder, conscious disregard for the best 

20 interest of the corporation or willful misconduct; or 

21 5. In a proceeding by or in the right of someone other

22 than the corporation or a shareholder, recklessness or willful 

23 misconduct. 

2' 

25 

(2) For purposes of this section, the term:

{a) "Officer" means a corporation's president; any

26 vice president in charge of a principal business unit, 

27 division, or function of the corporation; any other officer 

28 who performs a policymaking function, or any other person who 

29 performs similar policymaking functions, for the corporation; 

30 and any other person made a party to a proceeding by virtue of 

31 being a named officer of the corporation. 

11 
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ll 
(b) "Recklessness" means the acting, or omission to 

2 act, in conscious disregard of a risk: 

3 1, Known, or so obvious that it should have been 

4 known, to the director, officer, or volunteer; and 

5 2. Known to the director, officer, or volunteer, or so 

6 obvious that it should have been known, to be so great as to 

7 make it highly probable that harm would follow from such 

8 action or omission. 

9 (cl wvolunteer" means an individual performing 

10 services for a corporation who does not receive compensation 

11 or any other remuneration for such services, other than 

12 reimbursement for expenses actually incurred, and includes a 

13 volunteer serving as a director, officer, trustee, or direct 

14 service volunteer. 

15 Section 4, Section 607.165, Florida Statutes, is 

161 created to read: 

17 607.165 Director, officer, or volunteer deemed not to 

18 have derived improper personal beneftt,--

19 (1) For purposes of ss. 607,014 and 607.1645, a

20 director, officer, or volunteer 1s deemed not to have derived 

21 an improper personal benefit from any transaction if, without 

22 limitation: 

23 (a) The transaction and the nature of any personal 

24 benefits derived by the director, officer, or volunteer of the 

25 corporation are disclosed or known to the board of directors 

26 or a committee of the board of directors and the transaction 

27 was authorized, approved, or ratified by a majority of the 

28 disinterested members of the board of directors or committee 

29 by a vote or consent; 

30 (b) The transaction and the nature of any personal 

31 benef:ts derived by directors, officers, or volunteers are 

12 

CODING: Words �tr"ti!ltel'I are de let ions; words undet_l_� n�P are add1 t tons,



15-803C-87

1 disclosed or known to all directors voting on the matter, and 

2 the transaction was authorized, approved, or ratified by at 

3 least two directors who comprise a maJor1ty of the 

4 disinterested directors {whether or not such disinterested 

5 directors constitute a quorum); 

6 (c) The transaction and personal benefit were

7 disclosed or known to the shareholders entitled to vote, and 

8 the transaction was authorized, approved, or ratified by the 

9 affirmative vote or written consent of such shareholders who 

10 hold a maJor1ty of the shares, the voting of which is not 

11 controlled by directors who derived a personal benefit from or 

12 otherwise had a personal interest in the transaction; or 

13 (d) The transaction was fair and reasonable to the

14 corporation at the time it was authorized by the board, a 

15 committee, or the shareholders, notwithstanding that a 

16 director, officer, or volunteer received a personal benefit. 

17 (2) Common or interested directors may be counted in 

18 determining the presence of a quorum at a meeting of the board 

19 of directors or a committee thereof which authorizes, 

20 approves, or rat1f1es such a transaction. 

21 (3) The circumstances set forth 1n paragraphs (a),

22 (b), (c), and (d) of subsect1on {l) are not exclusive and do 

23 not preclude the existence of other circumstances under which 

24 a director, officer, or volunteer will be deemed not to have 

25 derived an improper benefit. 

26 Section 5. Liability of directors, officers, chief 

27
1 

operating officers, committee members, executive off1cers, and 

28 volunteers of credit unions.--

29 (1) A director, officer, chief operating officer,

30
1 

committee member, executive officer, or volunteer of a credit 

31 union organized under chapter 657, Florida Statutes, is not 

13 
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l personally liable for monetary damages to the credit union,

2 its members, or any other persons for any action taken as a 

3 director, officer, chief operating officer, committee member, 

4 executive officer, or volunteer, or any failure to take any 

5 action, unless the person asserting liability proves by clear 

6 and conv1nc1ng evidence that: 

7 (a) The director, officer, chief operating officer,

8 committee member, executive officer, or volunteer breached or 

9 failed to perform his duties as a director, officer, chief 

10 oper�ting officer, committee member, executive officer, or 

11 volunteer; and 

12 (b) The director's, officer's, chief operating 

13 officer's, committee member's, executive officer's, or 

14 volunteer's breach of, or failure to perform, constitutes: 

15 l. A v1olat1on of the crim1nal law, unless the 

16 director, officer, chief operating officer, committee member, 

17 executive officer, or volunteer had reasonable cause to 

18 believe his conduct was lawful or had no reasonable cause to 

19 believe his conduct was unlawful. A Judgment or other final 

20 adJudicat1on against a director, officer, chief operating 

21 officer, committee member, executive officer, or volunteer 1n 

22 any criminal proceeding for a violation of the cr1m1nal law 

23 estops that director, officer, chief operating officer, 

24 committee member, executive officer, or volunteer from 

25 contesting the fact that his breach, or failure to perform, 

26 constitutes a violation of the criminal law; but does not 

27 estop the director, officer, chief operating officer, 

28 committee member, executive officer, or volunteer from 

29 establishing that he had reasonable cause to believe that his 

30 conduct was lawful or had no reasonable cause to believe that 

31 h1s conduct was unlawful; 

14 
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2, A transaction from which the director, officer, 

21 chief operating officer, comnnttee member, executive officer,

3 or volunteer derived an improper personal benefit; or 

' 3. Recklessness or �1llful misconduct.

(2) For purposes of this section, the term:

6 (a) -Recklessness• means the acting, or om1ss1on to 

7! act, in consc1ous disregard of a risk: 

8 1. Known, or so obvious that it should have been

91 known, to the director, off1cer, chief operating officer,

10 committee member, executtve officer, or volunteer; and 

11 2. Known to the d,rector, officer, chief operating

12 officer, committee member, executive officer, or volunteer, or 

13 so obvious that 1t should have been known, to be so great as 

14 to make 1t highly probable that harm would follow from such 

15 action or omission, 

16 (b) �volunteer� means an individual performing

17 services for a credit union who does not receive compensation 

18 or any other remuneration for such services, other than 

19 reimbursement for expenses actually incurred, and includes a 

20 volunteer serving as a director, officer, chief operating 

21 officer, committee member, executive officer, or direct 

22 service volunteer. 

23 Section 6, Liab1l1ty of trustees, officers, and 

2, volunteers of self-insurance trust fund.--

2S (1) A trustee, officer, or volunteer of any self-

26 insurance trust fund organized under the laws of this state 1s 

27 not personally liable for monetary damages to any person for 

28 any action taken as a trustee, officer, or volunteer, or any 

29 failure to take any action, unless the person asserting 

30 liability proves by clear and convincing evidence that: 

31 

15 
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1 (a) The trustee, officer, or volunteer breached or

2
1 

failed to perform his duties as a trustee, officer, or 

3 volunteer; and 

• (b) The trustee's, officer's, or volunteer's breach

5 of, or failure to perform, his duties constitutes:

6 1. A violation of the criminal law, unless the

7 trustee, officer, or volunteer had reasonable cause to believe

8 his conduct was lawful or had no reasonable cause to believe

9 his conduct was unlawful. A Judgment or other final

10 adJud1cation against a trustee, officer, or volunteer in any

11 criminal proceeding for violation of the criminal law estops

12 that trustee, officer, or volunteer from contesting the fact

13 that his breach, or failure to perform, constitutes a

14 violation of the criminal law; but does not estop the trustee,

15 officer, or volunteer from establishing that he had reasonable

16 cause to believe that his conduct was lawful or had no

17 reasonable cause to believe that his conduct was unlawful; 

18 2. A transaction from which the trustee, officer, or

19 volunteer derived an improper personal benefit; or 

20 

21 

22 

23 act, 

3. Recklessness or willful misconduct.

(2) For purposes of this section, the term:

(a) "Recklessness" means the acting, or omission to

in conscious disregard of a risk: 

2<1 

1. Known, or so obvious that it should have been

25 known, to the trustee, officer, or volunteer; and 

26 

27 

28 

29 

30 

31 

2. Known to the trustee, officer, or volunteer, or so 

obvious that it should have been known, to be so great as to 

make 1t highly probable that harm would follow from such 

action or omission. 

(b) ·volunteer· means an individual performing

services for a self-insurance trust fund who does not receive 

16 
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compensation or any other remuneration for such services, 

other than reimbursement for expenses actually incurred, and 

includes a volunteer serving as a trustee, officer, or direct 

service volunteer. 

Sect 10n 7. (1) A director, officer, trustee, member, 

or volunteer of a nonprofit orgarization is not personally 

li�ble for monetary damages to any person for any action taken 

as a director, officer, trustee, member, or volunteer, or any 

failure to take any action, unless the person asserting 

liability proves by clear and conv1nc1ng evidence that: 

(a) The director, officer, trustee, member, or

volunteer breached or fa1�ed to perform h1s duties as a 

director, officer, trustee, member, or volunteer: and 

(b) The director's, officer's, trustee's, member's, or

volunteer's breach of, or failure to perform, those duties 

constitutes: 

1, A violation of the criminal law, unless the 

director, officer, trustee, member, or volunteer had 

reasonable cause to believe his conduct w�s lawful or had no 

20 reason•ble cause to believe his conduct was unlawful. A 

21 judgment or other final adJudication against a director, 

22 officer, trustee, member, or volunteer in any criminal 

23 proceeding for a violation of the criminal law estops that 

2, director, officer, trustee, member, or volunteer from 

25 contesting the fact that h1s breach, or fa1lure to perform, 

26 constitutes a violation of the criminal law; but does not 

27 estop the director, officer, trustee, member, or volunteer 

28 from establishing that he had reasonable cause to believe that 

29 his conduct was lawful or had no reasonable cause to bel1eve 

30 that his conduct was unlawful: 

31 
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1 2. A transaction from which the director, officer, 

2 trustee, member, or volunteer derived an improper personal 

3 benefit; or 

• 

5 

6 

3, Recklessness or willful misconduct. 

(2) For purposes of this section, the term:

(a} RNonprof1t organ1zat1on" means an entity, other 

7 than a corporat1on, recognized under section 50l(c)(3), 

8 section 50l(c)(4), or section 50l(c)(6) of the Internal 

9 Revenue Code of 1986. 

10 (bl RRecklessness" means the acting, or omission to

11 act, 1n consc1ous disregard of a risk: 

12 l. Known, or so obvious that 1t should have been 

13 known, to the director, officer, trustee, member, or 

1� volunteer; and 

15 2. Known to the director, officer, trustee, member, or 

16 volunteer, or so obvious that 1t should have been known, to be 

17 so great as to make it highly probable that harm would follow 

181 from such action or om1ss1on. 

19 (c) -volunteer" means an 1nd1v1dual performing 

20 services for a nonprofit organization who does not receive 

21 compensation or any other remuneration for such services, 

22 other than reimbursement for expenses actually incurred, and 

23 includes a volunteer serving as a director, officer, trustee, 

24 or direct service volunteer. 

25 Section 8. This act shall take effect July 1, 1987, or 

261 upon becoming a law, whichever occurs later. 

27 

28 

29 

30 

31 
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***************************************** 

SENATE SUMMARY 

Author1ze9 corporations to 1ndemn1fy off1cers, d1rectors, 
employees, and agents against liability and against legal 
expenses, and to advance such persons certain expenses 
incurred 1n defense of the corporation 1n a legal 
proceeding. Provides for a procedure to evaluate and 
authorize payments aga1nst such 1ndemn1ty. Excludes 
liability for most v1olat1ons of the cr1m1nal law, 
improper personal gains, willful misconduct, and a 
con9c1ous disregard for tne best interest of the 
corporation from such indemnity. Authorizes a court to 
order a corporation to provide such 1ndemn1ty �nder 
cert�1n circumstances, unless the corporation's art1cles 
of incorporation provide otherwise. Provides directors, 
officers, employees, agents, and volunteers 1mmun1ty from 
c1v1l l1ab1lity 1n most s1tuat1ons. Provides for the 
author1zat1on and approval of improper benefits derived 
by directors and officers. Provides directors, officers, 
chief operating officers, committee members, executive 
officers, and volunteers of credit unions immunity from 
civil liability. Provides trustees, officers, or 
volunteers of a self-insurance trust fund 1mmun1ty from 
c1v1l l1ab1lity. Provides trustees, directors, off1cers, 
member9, or volunteer� of a nonprofit organ1zat1on 
1mmun1ty from civil l1ao1l1ty. 
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By Pe;ires:'ntJt1Ves 01oom, Sanler,)11, Gr1TJdle, Ha1,hns, Reddick, 
�'e�sers:,,,:h, Hanson, ::urnsej, 1--len;e,,, hirns, Clad,, Crotty, S::iuto, 
S.1rc1d, Jdn1<2rs0n, i�rn,,ld, Sau11der�, 'J;1dmnn, Rochlin, Tobrn, Goodl', 
Rush, Gut1ar,, Brown, Morse, Sa11som, Yelly, Tobiassen, Trarw,ell, Clements, 
Meffert, Hod']eS, Fi og, Webster, Lawson, Wetherel 1, Gordon, Rehm, L 1bert1, 
Car1tun, \oung, D L. Jones, Lombard, Casa'.:., C. F. Jones, Mad.enz1e 

A bill to be entitled 

An act relat1ng to l1ab1l1ty of nonprofit 

organ1zat1ons: providing legislative findings� 

granting 1mmun1ty from l1ab1lity for civil 

damages with respect to certain actions of 

uncompensated directors and officers of 

nonprofit corporations and associations; 

providing exceptions� providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. The Legislature Un� _ _Mld declares that the 

services of nonprofit corporation and assoc1at1on governing 

boards are critical to the efficient conduct and management of 

the public and charitable affairs of the citizens gf_th1_Ji, 

state. Members oJ such nonprofit boards must be permitted to 

operate without concern for the possib1l1ty of litigation 

arising from the discharge of their duties as policy makers. 

Section 2. Officers and directors of corporat1ons and 

assoc1at1ons not fg_r_ profit; immunity from civil l1abll1ty.-

(l) As used 1n this section, "officer or direi;:tos" 

means a person who serves as a director, officer, or trustee 

gf a nonprofit organization recognized under Section 50llc)(3) 

or Section 50l(c) (6) of the Internal Revenu_g_C_ode of 1954 

(2) Any act or om1ss1on by an uncompensated officer or 

9irector of a nonprofit organization described under th1s 

section sha.1.1. u1;;_u<=t_:!1 .. t=d to be an act of th� oroan1zat1on f_g_r

which no 1ndiv1dual liability for civil damages shall exist, 

�nless such act or Qmiss1on was committed 1n bad fa1th or w1th 
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11 malicious purpose or in a manner exhibiting wanton ao� willfJtl 

21 disregard of human rights, safety, or property. 

3 (3) For purposes of this section, a person shall not

�I be deemed to be compensated solely o�_ the basis that such 

SI person received reimbursement for reasonable expenses actually 

61 incurred or to be incurred, or who receives per d�em as 

71 provided ins. 112.061, Florida Statutes. 

8 Section 3. This act shall take effect upon becoming a 

1.19 

l:lus 

1. 21 

1.22 

1. 23 

1.24 

91 law and shall apply to all causes of action accruing after the 11.25 

101 effective date of this act. 

11 

12 

13 
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17 
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19 
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25 

26 
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28 

29 

30 

31 

***************************************** 

HOUSE SUMMARY 

Provides immunity from c1v1l liability for civil damages 
with respect to actions or omissions of uncompensated 
directors and officers of nonprofit corporations and 
associations unless such actions or omissions were 
committed 1n bad f�ith or with malicious purpose or 1n a 
mann@r exhibiting wanton and willful disregard of hurr,an 
rights, safety, or property. 
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By Representit1ves Cupenter, Lippman, B1oom, Silver 

A bill to be entitled 

An act relating to liability of nonprofit 

organizations: providing legislative findings; 

granting innunity from liability for civil 

damage• to uncompensated directors and officers 

of nonprofit religious, educational, and 

charitable organizations; providing 

def1n1tions; prov1d1ng an effect1-a Ute. 

Be It Enacted by the Legislature of the State of Florida: 

Section l. (1) The Legislature finds that the service 

of qualified directors and officers gf nonprofit religious, 

educational, or Charitable 9rganizfti9n5 is critical tg the 

efficient and effective conduct of such organizations 1n the 

pr9v151on of services and other benefits to the citizens of 

the state. The Legislature further finds that, w1th1n 

reasonable limits, persons v9lunt11r1ng their services as 

directors or officers of such nonprofit oraan1zations should 

be permitted to perform without undut concern for the 

001sibil1tv of litigation 1r11inq from tht discharge of their 

dut 1e■, 

{2) Any act or omission bY an uncompensated officer or 

director of a nonprofit religious, educational, or charitable 

grqanization shall be deemed to be an act of the organization 

f<,r vhidl no individual 1i1b1l1tv for ci•il :4Pt9•1 shall 

exist, unless such act or om1s51on was committed 1n b•d faith 

gr with ma11c1ous purpose or in a manner exhibiting wanton and 

willful disregard of human rights, safttY, or property. 

{3) As used 1n this section, the term •relig1ous, 

educational, or charitable organization• shall 1nclude 

CODIMG• W•1tl1 I•�..._,,. typ• ■1• ••l•t1•ns fr•m •.-lst,"I 1•w, w•roft l1"ilerli-◄ u• •Jil,tl•n1 
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ll religious, educational, or charitable 1nst1tutigns as defined

2 1n, and vhich gµ4l1fy for a tax exemption under, 

JI s,212.0§(7)(•), Florida Statutes, 

• (t) For purposes of this section, a person shall not

SI be deemed to be compensated solely an the basis that such

61 person receives reimbursement for reasonable expenses actually

7 incurred, or to be incurred, or vho receives per diem as 

81 provided, ins, 112,061, Florida Statutes, 

9 Section 2. This act shall take effect upon becoming a 

10
1 

lav and shall apply to all causes of action accruing after the 

11 effective date of this act. 

ll 

13 

" 

15 

li 

17 

18 

19 

20 

21 

" 

23 

" 

25 

26 

27 

28 

29 

30 

Jl 

******••································· 

HOUS! StJliO(ARY 

Grants immunity from liability for civil damages to 
uncompensated officers and directors of nonprofit 
religious� educational, and charitable institutions. 

2 

1.25 

1.26 

1.27 

1. 28

1. 29

l. 30
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By Representat1ve Sanderson 

A bill to be entitled 

An act relating to negligence; creating s. 

768.1351, F.S.; exempting volunteers and 

nonprofit associations involved in youth 

athletic programs from certain civil liability; 

providing exceptions; providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 768.1351, Florida Statutes, is 

created to read: 

768,1351 Volunteers and nonprofit associations 1n 

youth athletic programs; 1mmun1ty from civil liabil1ty.-

(l) As usl!"d in this section:

(a) •Nonprofit association� means an entity which is

organized as a nonprofit corporation or nonprofL!;_ 

unincorporated assoc1at1on under the laws of this state or the 

United States or any entity which is authorized to do business 

1n this state as a nonprofit corporation or unincorporated 

association under the laws of this state, 1nclud1ng, but not 

limited to, youth or athletic associations, volunteer fire, 

ambulance, religious, charitable, fraternal, veteran, c1v1c, 

county fair, or agricultural associations, or any separately 

251 chartered auxiliary of the forego1ng1 if organ1zed_and 

261 operated on a nonproi..!...t_ basis. 

27 llil RY9uth athletic program R means any program 

281 operated or conducted by a nonprofit association fo: th� 

29 recreational and athletic benef1t of persons under 19 years of 

30 age in any sport recognized as a sport by the Amateur At�Je�!,____; 

31 Unio.!1.....9� the National Collegiate Athletic Associatiori_� 

CODIMG We,,i, ,,. � ._.,_,..,. tyl'• ue ,lelet••n• !rem ex11!1n11ew, _,Iii, ynlli•rl•n•◄ ■re •,itl,t1•n1 
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1 (2) Any person who, without compensation, except 

21 reimbursement for reasonable expenses actually incurred 0r to 

31 be 1ncurred, and as a volunteer, renders services in a youth 

41 athletic program as a manager, coach, umpire, or referee, at 

SI as an assistant manager or coach, and any nonprofit 

61 assoc�at1on or any officer or employee thereof conducting a 

11: lu.s

1.23 

1. 24 

1.25 

71 youth athletic program, shall not be held liable to anv person 11.26 

Bl for any c1v1l d•mages as a result of any act or om1ss1ori_!__D 

91 ren�er1ng such services or 1n conducting such program 1f such 

101 act or om1ss10D occurs during the course of� or other 

111 athletic event or organized practice there_f_g_r_, _ _]'h_1s 

121 subsection shall not apply to any act or om1ss1on 

131 1ntent1onall y designed to cause harm or to any grossly 

141 negligent act or om1ss1on which causes harm to any person. 

15 (3) This section shall not be construed to affect or 

16
1 

modify any existing legal basis for determ1n1ng the l1abil1ty 

17 QJ" defense from l1ab1l1ty of any person not covered by 

181 1mmun�ty conferred by this section. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Section 2. This act shall take effect October 1, 1987. 

***************************************** 

HOUSE SUMMARY 

Exempts certain volunteers serv1c1ng and certain 
nonprofit associations conducting youth athletic programs 
from c1v1l l1ab1l1ty for their acts or om1ss1ons. 
Provides exceptions. 

2 

1.27 

1. 28 

1. 30 

l. 31 

1. 33 

1. 35 

1.36 
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By Representatives Sansom and Gardner 

A bill to be entitled 

An act relating to nonprofit organizat1onsi 

creating s. 768.137, F.S.; exempting members of 

boards of directors and their nonpaid 

representatives, and officers and trustees of 

certain nonprofit organizations from civil 

liability; providing an effective date. 

91 Be It Enacted by the Legislature of the State of Florida: 

10 

111 Section 1. Section 768.137, Florida Statutes, 1s 

o5 
121 created to read:

I§� 13 

.., ---g � 114 ;; .. ::c ""' 
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� 23 

24 

25 

26 

27 

,a 

768.137 Nonprofit organizations; c1v1l immunity for 

9,1.rectors, officers, and trustees. -Any person_ who serves o_n 

the board of directors, or any other nonpa1d representative ...91 

the board acting on behalf of the board, or any per�n who 

serves as an officer or trustee of a nonprofit orqan1z._a1._J.Qn 

qualified as a tax-exempt organ1zat1on under s. 50l(c) of th� 

Jnternal Revenue Code of 1954, as from time to time amended, 

and who 1s not compensated for such services on a salary q_r 

prorated equivalent basis, shall _tie 1mrnun� __from c1v1_1 

liability for any act or omission resulting 1n damage o� 

_1n7ury occurring 011 g_r_after the effective date of this act, 

if such person was acting 1n good faith and within the scope 

of his official functions and duties, unless such damage qr 

unury w-as caused by the willful or wanton m1sconQ,_µct of_ such 

person. 

Sect1on 2. This act shall take effect October 1, 1987. 

***************************************** 

HOUSE SUMMARY 

Exempts members of boards of directors and their nonpa1d 
representatives, and officers and trustees of certain 
nonprofit organizations from civil liability for �cts or 
om1ss1ons while acting in the scope of their official 
functions and duties. 
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By Representat1ve Cosgrove 

A bill to be entitled 

An act rela ting to civil liability; exempting 

from liability for civil damages non-paid 

directors of nonprofit corporations and 

nonprofit organizations; providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. (1) Any non-paid director of any nonprofit 

corporation or nonprofit organization shall be exempt from 

liability for c1v1l damages for any act or omission 1n the 

scope of his employment or function as a director, unless he 

acted in bad faith or Y1th malicious purpose or 1n a manner 

exhib1t1ng wanton and Yillful disregard of the rights, safety, 

or property of another. 

ill As used 1n this act: 

(a) bNon-pa1d director" means a person who serves 1n

the capacity of director without compensation except _for 

reimbursement of reasonable expenses. 

!.hl "Nonprofit corporation" means any corporati9n___Il_Q

part of the income of which 1s d1str1butable to its members, 

d]. rectors, or _ _.9_!(1cers. 

(c) "Nonprofit organization" means any unincorporated

institution or assoc1at1on no part of the income of .'!h!_<;_I)� 

d1str1butable to its members, directors, or officers. 

Section 2. This act shall take effect upon becoming a 

law, and shall apply to claims filed 1n courts of original 

Jur1sd1ction thereafter. 

***********************************•***** 

HOUSE SUMMA.RY 

Exempts from l1ab1l1ty for c1v1l damages non-paid 
directors of nonprofit corporations and nonprofit 
o"gan1zat1ons. 

CODING W•r1h ,n .....,._ ........... trlN ■n, .l■l•t••iu fr■m •><ul,nt l■w, w■,-., un.l•rl•n•4 •r. •··•••..,,. 
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By Represent.ti ves Bloom and H.Jwkins 

l I A bill to be entitled 

2 

] 

• 

5 

6 

7 

8 

9 

An act relating to corperations; amending s. 

607.014, F.S,, providing clarifying language 

with respect to 1ndemn1ficat1on of corporate 

officers, directors, employees, and agents; 

amending s. 607.164, F.S., providing that the 

articles of incorpora tion may include a 

provision limiting the personal liability of a 

director to the corporation or its stockholders 

101 for monetary damages for breach of fiduciary 

11
1 

duty; providing exceptions; prov1d1ng an 

12 effective date. 

13 

14( Be It Enacted by the Legislature of the State of Florida: 

15 

16I Section l. Subsections (2) and (5) of section 607.014, 

171 Florida Statutes, are amended to read: 

181 607.014 Indemn1f1cat1on of officers, directors, 

191 employees, and agents.--

201 (2) A corporation shall have power to 1ndemn1fy any 

21\ person who was or 1s a party, or 1s threatened to be made a 

22[ party, to any threatened, pending, or completed action or suit 

23
1 

by or 1n the right of the corporation to procure a Judgment 1n 

24 its favor by reason of the fact that he 1s or was a director, 

251 officer, employee, or agent of  the corporation or 1s or was 

261 serving at the request of the corporation as a director, 

271 officer, employee, or agent of another corporation, 

281 partnership, Joint venture, trust, or other enterprise against 

291 expenses, including attorneys' fees, actually and reasonably 

JOI incurred by him 1n connection v1th the defense or settlement 

31 / of such action or suit, including a ny appeal thereof, 1f he 

CODIMG W•rtl1 ,n � ....._,.. tyl"• ••• tl•l•t1•n1 fr•111 u11t1111 l•w, wHtl1 unf•rl111•◄ •r• ••·m•ni. 
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l acted 1n good faith and 1n a manner he reasonably believed to

2 be 1n, or not opposed to, the best interests of the

3 corporation, except thit no 1ndemn1f1cation shall be made 1n

4 respect of iny claim, issue, or mitter as to which such person

5 shall hive been idJudged to be liable for-negitgenee-or

6 ffltseo"dttet-tft-the-�erforfflanee-of-his-dttty to the corporation

7 unless, and only to the extent that, the court in which such

8 action or suit was brought shall determine upon applicition

9 that, despite the adJud1cat1on of liab1l1ty but in view of all

10 circumstances of the case, such person 1s fairly ind

11 reasonably entitled to 1ndemn1ty for such expenses which such 

12 court shall deem proper.

13 (5) Expenses, including attorneys' fees, incurred in

14 defending a civil or criminal action, suit, or proceeding may

15 be paid by the corporition in advance of the final d1spos1tion

16 of such action, suit, or proceeding upon a preliminary 

17 determination following one of the procedures set forth 1n 

18 subsection (4) that the director, officer, employee, or agent 

19 met the applicable standard of conduct set forth 1n subsection 

20 (1) or subsection (2) or as-attthor�zed-by-the-board-of

21 dtreetors-in-the-s�eetf�e-ease-and, 1n either event, upon 

22 receipt of an undertaking by or on behalf of the director, 

23 officer, employee, or agent to repay such amount, .!..f ttniess 1t 

24 shall ultimitely be determined tha t he 1s not entitled to be 

25 indemnified by the corporat1on as authorized in this section. 

26 Section 2. Subsections (3) and (4) of section 607.164, 

27 Florida Statutes, are renumbered as subsections (4) and (5), 

28 respectively, and a new subsection (3) 1s added to said 

29 section to read: 

1.21 

1.£ 

1.23 

1.24 

1.25 

1.26 

I. 28

1. 29

I. 30 

1.31

1.3/

I. 33

1. 34

1. 35 

1. 36 

I. 37 

I 38

1.40 

1.41 

1.42 

30 607.164 Articles of incorporation; execution: content; 
1
1.43 

31 delivery and filing.-- 1.44 

2 
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(3) The articles of incorporiilt1on may, as a matter _Q_f 

2 election, also set forth a provision limiting the personal 

3 liability of a director to the corporation or its stockholde�� 

, for monetary damages for breach of fiduciary duty as a 

5 director, provided that such prov1s1on shall not eliminate or 

61 limit the liability of directors: 

7 (a) For any breach of the director's duty of loyalty 

81 to the corporation or its stockholders; 

9 (b) For acts or omissions not in good faith or which 

101 involve intentional misconduct or a know�ng violation of law; 

11 

12 

(c) For liabilities as set forth 1n s. 607.144; or 

(d) For any transaction from which the director 

131 derived an improper personal benefit. 

14 

151 No such provision shall el1m1nate or limit the liability of a 

161 �__!_[�ctor for any act or omission occurring prior to the 

171 effective date of this a.£!..,_ 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Section 3. This act shall take effect July 1, 1987, 

*****•****••···············••*•*••·······

HOUSE SUMMARY 

With respect to corporations, provides that the articles 
of 1ncorporat1on may include a provision l1m1t1ng the 
personal l1ab1l1ty of a director to the corporation or 
its stockholders for monetary damages for breach of 
f1duc1ary duty as a director with described exception. 

3 

1: lu5 

1. 46 

1.47 

l: lu� 

l: lus 

1.50 

1: lus 

1. 51 

l:lus 

1. 53

1. 54
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6y Representative Ba�s 

A bill to be entitled 

An act relating to civil liability; amending s. 

607.014, F,S.; authorizing corporations to 

inde�nift directors, officers, employees, 

agents, and volunteers against liability and 

related expe,ses, prov1di�g for a procedure to 

pay such expenses, prov1d1ng l1mitat1ons on 

such indeITnity; a�end1ng s. 617 028, F S 

providing c,vil unmun1ty to such persons 

associated with corporations not for profit; 

providing limitations on sue� immunity, 

providing for the approval and authorization of 

certain transact1ons negvt1ated by s�ch 

persons; creating s 607.16�5, F.S., providing 

officers, directors, and volunteers of a 

corporation t't'.mun1ty from civil liability; 

providing l1rnitat1ons; creating s. 607,165, 

F,S,; providing for tf"e approval and 

author1zat1on of certain transactions 

negotiated by an officer or director, the board 

of directors, or shareholders of a corporation; 

providing directors, officers, colllJT\1ttee 

members, chief operating officers, execut.ve 

officers and volunteers, of credit unions 

1mmun1ty from civil liability; prov1d1ng 

limitations; prov1d1ng trustees, officers, or 

volunteers of a self-insurance trust fund 

immunity from civil liability; providing 

l1m1tat1ons, prov1d1ng trustees, directors, 

officers, m�mbers, o" volunteers of a nonprofit 

organization 11runun1ty from c1v1l l1ab1l1ty; 

CODIHG w.,.t, ,,.,......i, ...--,i.tyl"• ■r•hl•t••nt fr•mex,,111111•w, '"••••�••• ■.t.t,t,•11• 
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'I 
providing l1mitat1ons; prov1d1ng an effective 

2 d.i.te 

•1 �e It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Sect.on 607.014, Florida Statutes, 1s 

amended to read: 

1.21 

1 ere 

1 22 

8 607.014. Indemnification of officers, directors, [1 23 

9 employees, and agents.--

10 (1) A corporation shall have power to indemnify any 1.25 

11 person who •as or is a pa�ty,-or-ts-threatened-to-be-mede-a 1,26 

12 party, to any threatened,-pendtng,-or-eompleted-aetton,-Stltt, 1 27 

13 or proceed1ng,-vhether-etvtl,-ertmtnel,-edmtntstrettve,-or 

ll tnvesttgettve (other than an action by, or i� the right of, 1 28 

15 the corporation), by reason of the fact that he 1s or was a 1,29 

16 director, officer, employee, or agent of the corporation or 1s 1.30 

17 or vas serving at the request of the 2orporation as a 

18 director, officer, employee, or agent of anotrer corporat1on, 1.31 

19 partnership, Joint venture, trust, or other enterprise aga1�st 1 32 

20 liability expenses-�tneltldtng-ettorneys L-fees+,-�tldgments, 33 

21 ftnes,-and-emo�nts-petd-tn-settle�ent-eettlelly-end-reesonebly 1,34 

22 incurred hy-htm in connection vith such aetton,-stltt,-or 35 

23 proceeding, including ary appeal tt-e,eof, lf he acted in go,Jd 3 ., 

24 faith and 1n a manner he reasonably believed to be 1n, or not 1 38 

25 opposed to, the best 1nterests of the corporation and, w1tn 

26 respect to any criminal act1on or proceed.ng, had ro 

I
: 39 

27 reasonable cause to believe h1s conduct was unlawful, The 1 41 

28 termination of any aet�on,-stttt7-�r proceeding by Judgment, 

29 order, settlem@nt, or conviction or �pon a plea of nolo 42 

30 contend@re or its equivalent shall not, o[ itself, create a 1 43 

31 presumption that the person did not act 1n good faith and 1n a 1,44 

2 
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manr,e:- wh.-::r, ne reasonably be-.eved t0 be in, :r not opposed 

21 to, the best interests of t1e corporation or, �i':.h respect to 

any crim,nal action or ptoceeding, had reascnable caLse to 

41 believe t�at his corduct was 0�la�ful 

5 121 A :orpora•.:::n s�.all t-a,e power to irdemri:y an1 

61 perso"l who wa3 or is a par-:.y,-or-��-threeter1ed-to-be-�ade-a 

perty, to any proceeding tkreate•ed,-pe�dt��,-�r-eemp¼eted 

8 eetto"l.-or-�tltt by or in the rcyht of the corporation to 

9 procure a Judg�ent 1n its favor by rea307 of the fact ':hat hP 

l'J .s or WiJ.S iJ. d1re::':o::- 1 o!f .:er, e�p.,,/ee, o::.- agert of t"e 

co-p0-at1on o: ls ,r was ser,17g at tre reques': of the 

12 corporat.on as a direc�or, �fficer, e�p101ee, or age"t of 

13 another corporation, partnersn1p, Jo1nt venture, trust, ot 

14 ot'ler enterprise ay-a.ns� exrenses an::i aTto,;nts (laic1 I" 

:s sett:e-e.:.i_ not____gxceedi"lc 1- ':.-e 70dcrne�': G! ':he boar:i :::f 

lti d1re:to:-s
1 

tl-:e esc.,rna•e:l. exrense of l.tiqati-g t1e ::iroceed-Jl_q 

17 to_ concl 1_:s1on, 1:r1e1'.ti.e1:"l.9-ettoi-1"1ey�·Lfee�, a-::tua,iy and 

-B reasonab,y incurred by-htl'I\ 1n connection ,nth the defense Jr 

19 settleme-t of suc:l Q_£0cee..9..l__Q_Q eet�ol"l-or-!;tat, 1nc1,_d1ng a"y 

20 appeal :he-eo:, .f he acted i� good :ait� a-C 1n a Tanne r 7e 

�-I redsoriat>.1 believed tu oe .n, ,r nJt ::i,-,::osed t~, t�e ::;e�-: 

�2 .nterests �f :he corpor�t10-, e<cept t"at ·o .ndeTn.t:cat.J· 

23 snall ce made unaer th1s subsection 1n respect of a�� cla,m, 

24 issue, or matter as to wh1c� s�ch pprs,,n snall ha�e been 

25 adJudged to be liable for-1"1e92�9er1ee-or-�1!;eO"l.��et-��-t�e 

2b perfor�e�ee-of-hi�-��ty-to-t•e-�e•�oratto� un:ess, and �,ly '::� 

2' tne e<:ent tna:, the court 1n which such action or su1':. �as 

28 brought, or any otner court of competent 7urisd1ct1on, sha�L 

29 determine upon appl1caticn that, despite the adJud1cat1on of 

30 l1ab1l1ty nut 1� view of all circumstances of tre case, such 

Jl 

1.45 

1 46 

: ,p 

1. -18 

.J.. 50 

51 

52 

l. 53 

l. 54 

, 5 5 

�6 

,, 

l. 58 

59 

oC 

,: 

,, 

" 

65 

06 

l. b7 

1 6' 

l, 7 0 
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person is fairly and reasonably ert1tled to indemnity for such 

expenses wr1ch such court shal- dee� proper. 1, 7 1 

3 (3) To the extent that a director, officer, employee, 1. 7 3 

4 or age�t of a corporation has been successful on the merits or 1. 7 4 

5 otherwise 1n defense of any aetto"7-�titt7-or proceed1rg 

6 referred to 1n subsection (1) or sunsect1on {2), or 1n defense 11. 7 5

7 of any claim, issue, or �a�ter therein, he shall be 1, 7 6 

8 1ndemn,f1ed against expenses ft"e¼tidtn9-attor"ey��-fee�� 

91 actually and reasonably incurred by him in connection 

10 therewi.th. 

11 (4/ >.ny 1ndemn1f1cat1on under s-.ibsect.on (1) or 

l. 77 

l. 78 

12 subsection (2), unless pursuant to a determination by a court, 1 79 

13 shall be r1ade bt the corporation only as a,..ithorized in the 80 

14 spec1f1c case upor a determ1�at1on that indemnification of the 1,81 

15 director, officer, e�ployee, or agent is proper in t�e 

16 circums�ances because he has met tne appllcab-e standard �f [1.82 

17
1 

conduct set forth 1n subsection tl) or subsection (21. Such 

18 determ.nat.on shall be made 

19 (a) By the noard of directors by a maJor.tt vote of a

201 quorum consisting of directors who were not parties to such 

21 �e�ton7-�titt 7-or proceed1rg, 

22 (b} If such a quorum is not obta.nable or, eve� 1f 

23 obtainable, by ma7or1ty vote of a committee du�y designat� 

24 the board of directors lin w�,ch d.rec:ors who are parties 1l@_i_ 

25 part1c1pate) consisting solely of two or more directors not at 

l. 84 

2. J 

2 , 4 

2. 5 

b 

26 the time parties to tbe �roceed1rg. 12.8 

27 (cl By independent leqo� counsel: 1: lus 

28 1. Selected by tne boord of directors prescribed 1n l:lus 

29 paragraph (a) or the co��.�tee prescribed in paragraph (bl; �r 2.12 

30 2. rf a quorum of the directors cannot be obtained for l:lus 

31 paragraph {a) and the comm1ttee �annot be des1qrated under 2,14 

' 
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ll o•ragr•ph (bl, selected by ma1or1ty vote of the full board of 

directors (in which directors who are parties may participate/ 12,15 

a-qttor1:11'11-of-dtstnterested-dtreetors-so-dtreets,-hy-tndependent j�.16

II lege¼-eottnsel-tn-a-v�ttten-optnton; or 2 .1 7 

5 illfet By the srareholders by a maJority vote of a 1 lus 

61 quorum consisting of sharenolders who were not parties to sucn 12,20 

7[ �etton,-stttt,-or proceeding or 1f no s�ch quorum cs 

8/ obtainable, by a ma7ority vote of shareholders who were not 

91 parties to such proceeding, 

10 (5) Evaluatio'l. of the reasonao::.eriess of expenses ar,Q. 

111 authorization of 1ndennificat1on _§_hall be made 1n the same 

121 manner as the determ1nat1on that inde�nificat1on 1s 

131 permissible, Howevei:.,______JJ the determ,nat1on of permissibil,ty 

141 is made by independent legal counsel persons spec.f1ed bv 

151 paragraph (4) (c) sha.l e.,aluate the reaso"abler,ess of expenses 

16\ and may authorize 1ndemnif1cation. 

l' (6) Expenses incurred by an off.:er or director 1'1 

181 defending a c1v.� or criminal proceed1nL._m.fil be µaid by the 

191 corporation 1n advance of the final d1spos1t1or of such 

201 proceeding upon receipt of an undertak,ng by or on b�ri�lf of 

211 such director or officer to reoay sucn amuunt if he �s 

221 ultimately found net :0 be entitled to 1ridemn1�.:a:.on by t�e 

23 I corporation pursuant to this section. Ex1.Je'1ses 1'1, urred bt 

241 other employees and agerts may be paid .n advar,:� upor su:h 

251 terms or cond1t1ons that tne board of directors deems 

261 appropnate, 

27 

28 

29 

30 

31 

fSt--EKpenses;-t"ettidt"g-attorney��-fee�,-tnettrred-tn 

defe"dtng-a-etvtl-or-ertmtnei-eetton,-stttt,-or-proeeedt"g-may 

be-patd-by-the-eorporatte�-tn-aeva�ee-of-the-ftnai-dtsposttto� 

of-stleh-aetton,-stltt,-or-preeeedtng-tipon-a-preitmtnary 

deter�tnatton-foi!ovt"g-one-of-the-proeedtlres-set-forth-t" 

5 

2. 21 

2.22 

l:lus 

2.24 

2.26 

;; , 27 

28 

lus 

2, 3 C 

3' 

Cl 

34 

2,36 

I
. ,los 

I
'. 38 

� '� 9 

I, " 
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Stlbseetton-f4+-that-the-dtreetor,-offteer,-employee7-or-a9e�t 2,41 

met-the-applteable-standerd-of-eondtlet-set-forth-tn-stlbseetton 2 -12 

f!+-or-stlbseetton-f2+-or-es-atlt�ortEed-by-t�e-board-of 2 -13 

41 dtreetors-tn-the-speetfte-ease-and,-tn-etther-event,-tlpon 

51 reeetpt-of-an-tl�dertaktn9-by-or-on-behalf-of-tne-dtreetor, 

6 offteer,-employee,-or-a9ent-to-repay-stleh-amotl�t,-tlnless-tt 

shall-tllttmately-be-determtned-that-he-ts-entttled-to-be 

8 tndemntfted-by-the-eorporatton-as-atlthortEed-tn-thts-seetto�, 

9 illf6+ The 1ndemr1fication and advancement of expenses 

10 provided pursua7t to this se:�.on are not exclusiv� a7d a 

11 corporation l!l1!.Y shall-have-the-power-to make any other or 

12 further 1nderr,nificat1on or advancement of expenses ,:,f any of 

13 its directors, officers, employees, or agents, �nder a7) 

14 bylaw, agreement, vote of shareholders or 11s1�terested 

15 directors, o� other�1se, bo�h as to action i� his offic�al 

16 capac1ty and as to action 1n anot�er �apacity while holjing 

17 

1B 

19 

s�ch off1ce,-exeept-an-t��emntfteatton-e9etnst-9ro�s 

ne9lt9e�ee-or-wtllf�l-mtseo�dtl�t CQ•_e, __ gr__, __ i ~derr,_71 f _!__:::(!t ;__ol}_ 

§.dyancement of expenses ;:;_llil_u_nQ_t _b�_ m_aaf" _to or on b�half_ �f 

20 any director, off.cer, e'rplo'tee, or age�t .f a "Ud:rent er 

21 other final ad-ud1cat10� establishes �hat his act1or....§..,.,s,r 

22 omissions to act #ete materia. to the cause of action so 

23 §d7udicated and con�t_;_t_!,!t_g 

24 (aJ A v1olat1Qn_o_f !_h_g_ -;_qm1nal 1a_,,..-, unless t_h§: 

25 director, officer, employee, or agent had ,easoraole cause tv 

26 believe h1s conduct was la�ful or had no re�sonabl� �a�sg_�� 

27 believe his conduct was unlawful· 

28 (b) A transaction from �hi::� t�e cl.rector off1cer
L 

29 employee, or agent derived an impro�er personal benefit; 

30 

31 

6 

2, 44 

2 45 

;z -16 

2.47 

" 

49 

2, 50 

2 51 

.; . 53 

2. 54

S5 

ss 

l�s 

L ,  'J3 

2 S9 

60 

l OS 

6:; 

63 

ms 

2.65 
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[c) Ir the case of a d1rec':.or a c.�cumstance under 

�h1ch the liability previsions of s E07.144 are applicab�e; 

o, 

(di Willf�l misro�dJ::t �r a :onsc.ous disrega�d__J_Q_r 

1: 1 JS 

2.67 

1: 1 JS 

5
1 

the best 1nteres':.s of t�e corporatior i� a pr0ceed1ng by or 1n 12.69 

6 the right of tl-,e ::oroora':.11Jn ':O crocure a ·Jdqment 1l}_____l_t§. 

8 

favor or 1n a prJceed1rg D) or 1� ':.he right of a shareh�ljer, 

l§lH-1' Indemn.f .::a:.on .2[.£..il-dvanceme�t of exr;enses_ as 

91 provided 1� tl-1s sectioG sra.: :�nt1nue as unless other•.se 

2. 70 

�:lJS 

2. - 4 

10 provided when author1z�d or rat1f1ed to a person •ho has 
1
2,;5 

11 :eased to oe a director, offirer, employee, or agent and sha:l 2.-0 

l� inure to the bent;>f1t of t�,e ne1rs, e<ecutors, and

l]
I 

ad

.

m,

.

n1strators of su:n a persun unless otherwise prov1jed 

14 wh_ft_n_ autnor1zed or rat1!"1ed. 

2 7 7 

15 (9) Unless the corporat1on's art1cles of 1ncorporat10� ll:lus 

16 provide otherwise notw.thstand1nq the failure of a 

17 corporation to provide 1ndemn1f1::at1on and despite a�y 

18 contrary determ1nat.on of the bo�rd or of the shareholders 1n 

19 the 5pec1f1c case a directo r , officer, employee, or agent ot 

2n '::he corpora:.iJn .... ho 1s or �as a ::,arty to a pr0ceed1_n_g__m2Y 

2, B 

2 80 

2. 81 

�1 appl) �or 1�demn1f1.:at,on QL_advarice'Ttent r,f expenses, or beth
,. 

l�.82 

221 to the court con3�ct1 rq tre proceeding -___Lhe ,-::1rcnt :our +-

23 or :o another court of cornpete"t 7ur1sd,:::':..on. 1Jn rec�t 

24 an a::-l:'licat1or :�e -our':, after 01viry 3ry 7o':.i:::e tl!..§_� 

25 con31ders necessary, may order .nde'l'ncf.cation a'ld adva'i:em� 

26 of expenses, includ.nq expe"'\3es 1rc.irred 1n seeking ccurt-

27 ordered 1ndemn1fi:::at1or Q_r ad�ance�ert of exoenses �f 1__1;_ 

28 deter�1nes that· 

29 la) The director, officer, employee, or agent ,s 

0) 

3.:' 

3. q. 

3 S 

l : l JS 

301 e'lt1tled to ma r datory �ncemn1f1cat.�n under subsect1or 13).,______J___G_ 13.6 

311 .... hich case the court shall also 8rder tne corporation to pay 3. 9 
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the director reasonab1e expenses ,ncurred in obtaining court-

2 ordered indemnification or advancement of expenses; 

3 (b} The director, officer, employee, or agent is 

4 entitled to indemn1ficat1on or advancement of expenses, or 

5 both, by virtue of the exercise oy the corporatiori_� 

6 power pursuant to subsection (7J; or 

7 (c) The director, officer, employee, or agent _l,s 

8 fa irly and reasonably entitled to 1ndemn1fication or 

9 advanceme'1t of expenses, or both, 1n ·new of all the rele1an: 

10 circumstances, regardless of whetner such person met :he 

11 standard of conduct set forth in subsection (lJ subsection 

12 {2}, or subsection (7). 

13 (101 For purposes of this section, the term 

14 "corporat1on fl 1ncL1des, '.n add1t.on to t'i.e result1rg 

15 corporation, any const1tL.ent corporation {includ.ng any 

16 constituent of a constituent) absorbed in a consol1dat1on or 

17 merger, so that any person who 1s or '"'as a director officer 

;..9 employee, or agent of a const1tue�t corporat1on, or :s or ... as 

19 serving at the regJest of a cons:.tuent corporation as a 

20 d. rector, off ,cer, employee, or agent of anotner corporal 1or, 

21 partnersnip, 101nt ve'1ture, trust, or other enterprise, 1s ,n 

22 the same pos.':.tOf' under this sec':.tor '.t1t'l respect to :he 

23 resu;..t1ng or SL.rv1·11ng corporat10� as he .tould ha•,e •nt[l 

24 r�spect to sucn constituent corporation 1f its separate 

25 existence h�q_ continued. 

26 (11) For purooses of this section, the term Nether 

27 e'1terpr1ses" includes employee be1efit plans; tre ter� 

28 �expenses" 1nclud@s counsel fees, includ.ng those for appeal, 

29 the term "liab1l1ty" includes obl1gat1ons to pay a 7udgment, 

30 settlem@nt, penalty, fire (1nclud1ng an excise tax assessed 

31 with respect to a�y emoloyee benefit plan), and expenses 

8 

3.10 

l · lus 

3.12 

3.13 

1: lus 

3. 1 5

3.16 

3 1 7 

lus 

19 

3.20 

3, 21 

3,22 

23 

24 

3 25 

_ · lus 

3,.27 

3. 28 

3 29 

3.30 
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actually and reasonably incurred with respect to a proceedtnq; 

2
1 

the term "proceeding" u1c_udes any threatened, pend,ng, or 

3 compll'!ted action, suit, or other type of proceed1ng, whether 

c1v1l, crimi'lal, ad."Tlinistrative, or i"',,,est1gative arid ,..hl'!:her 

qq 

32 

'I formal or informal; the term "agent" includes a volunteer; and 13.33 

6 the term "serving at the request of the corporat10"1" in_£l�d� 3 34 

any ser ✓1ce as a director, off1:er, employee, or agent of t�e 

B corporation that iripcses duties on sue", persons, 1nc:uc!l!!_g_ 

9 dut1es re::.at,ng to an emp�o_B's...._b�efit_.2lan
1 

its part:-::.r:;ants 

35 

36 

10 or beref1ciar1es· and the ter� "not opposed to the best l1 qq 
11 interest of the corporat1on" describes the actions of a person 

12 who acts in good faith and 111 a manner he reasonably believes 
1
3 39 

13 to be 111 the best interests of the part1c1pa·ts and 3 40 

14 benef1c1aries of an employee benefit plan, 

15 i.l1.l_t8t A corporation sha._ ha�e power to p�rc�ase a"d 3.41 

16 ma1nta1n insurance on behalf of any person who is or was a 3 42 

17 dcrec:or, officer, employee, or age"t of t"e :orporat1on o· is 3 43 

18 or was serving at tne request of the corporation as a 3.44 

19 director, offic�r, employee, or agert of arot�er corporation, 

20 partnership, J01nt venture, trust, or other enterprise aga1�,st 

21 any liabil.ty asserted against �1m a"d incurred b) h:� in a"y 

22 such capac.ty or ar1s1ng out of his stat�s as s�ch, whe�he· 

23 not the corporation ... ould ha�e the power to indem111fy '"llrn 

2, against s�ch liab1l1ty �nder the provisions of this sect101 

25 ill.lf9t If any expl'!nses or other amounts are paid by 

'5 

46 

" 

,3 

l..1� 

26 way of 1ndemn1f1cat1on otherwise t,an by court order or act1:n 

1

, 3 s� 

27 by the shareholders or by an insura7ce carrier pursuant to 3.52 

28 insurance maintained oy the corporation, the corporat1or 

29 shall, not later tnan the time of de�iver; to shareholders of 

30 written notice of t,e next an�ual meeting of shareho�ders, 

31 unless such meeting is h�ld w1th1n 3 months from the date of 

9 
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such payment, and, in any event, ,ntl-iin 15 mo'1tI's from t1-ie 

date of sucn payment, deliver e.ther personally 0r by mail to 

3 each shareholder of record at the time entitled to vote for 

� the election of directors a statement spec1fy1ng tne persons 

5 paid, the amounts paid, and the nature and status at the t1�e 

6 of sLch payment of the l1t1gat:on or threatened :1t.gat1on. 

Section 2. Sect10n 617.028, Florida Statutes, 1s 

81 amended to read: 

9 617.028 rnder.m1f1cat1or, �a_ lJ,al::nllty of officers, 

10 directors, managers, trustees, emplotees volunteers, and 

11 age'1ts.--The prov1s1o�s of.§.§._�. b07.0�4 607.:645 ard 

12 607 165 apply to corporations not for p rofit, Any reference 

13 to "directors" in those sections t►��-�e=t�o� .rcludes the 

14 directors, managers, or trJstees of a curporation not for 

15 profit. Any reference to "shareh::lders" in those ��c_t],o_'.:'_s 

16 1rc�udes '!'embers of a :::.orporation r,ot for profit 

17 Section 3. Section 607,1645, Florida Statutes, 1s 

18 created to read• 

19 607.1645 Liab1l1ty of d1rectors
L

_o_ff1cers, and 

201 ¥0:unteers.--

21 (l) >.. director offtce_r_,_ or vo.untee�_.1 

22 personally liable for monetary damages to the CO'.'...P...Or�u._0, or 

23 any other person for any a:::.t.on taKe'1 as a director off1,:e:, 

24 or volunteer, or any fa1lur� to take any ac�ion, un�ess th� 

25 pe:son asserting l1anil1ty proves bf :::.:ear and con�.ncing 

26 ev1d�nce that: 

27 (a) The director 0ff1cer or volu�teer breac�ed o, 

28 fa1.ed to perform his duties as a director, offi�er, or 

29 volunteer; a�d 

30 \b) The d1r@ctor's officer's or volunteer's breach 

31 of, or failure to perform, those duties constitutes: 

10 

3. 56

3. 5 7 

3.58 

3. 5 9

2. 60 

61 

64 

3. 65 

3.67 

J • 68 

3,69 

l:lus 

3.7.:. 

3. 72. 

. : lus 

1 t L US 

I
'.,, 

J 7 9 

1 '�S 

81 

•: lus 

3. 8 3 
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l, A ·•1.:,lat10� of t�e :r1m:nal lav unless the 1: l us 

'. 1 

'. J 

21 director ofticer or volunteer had reasonable caJse to 

�elreve �ts condJct was la�fu_ or had no reasonable cause to 

be:.e�e his conduct vas u�lavfJl, A JJdgment or .:,ther f:nal 

51 ad7ud1cat10P aaa1nst a d,rector, officer, or volunteer 1n any 

6 �r�m1nal proceejing for a v1o�at.on of the cr1�1nal law estops 14,4 

that director office� or volLrteer !ram contesting the fact 

8\ that his brearh or :a1lure to perfor�, constitutes a 

v.o.'..at.on of the cr1m1nal law�aoes not estop the 

' s 

4, 6 

10
1 

director officer or vv:unteer frcm establ1s,1rg that he had 

11 reasonabl� rause to believe that his �onduct vas lavfL�hEd 14 7 

12) rw reasonao:e cause to beiteve_ tnat :11_� condu;:t vas unlawful· (4.8

13 2, A trarsact10- ::-0-: wh.�h the direct.:,r offic� ,us 

141 volunteer derived an 1mpruoer oersonal tenet.� 10 

,s 3, A c1rcumstan�e under which the l1ao1l1ty pro�.�1ons l�:lus 

161 Qf_____J; 607 144 are applicable• 

17 4 In �oceed1ng bv or 1r tne right o! the 1 1 LS 

:81 corporat1on to procure a�ern 1n its fa,.,or or by or 1n th� \4 • .'..4 

19 right of a shareholder, co-sc.ous d sregarj f�r :he best 

201 interest of the corkorat1on or w1llful m1sconduct or 4 15 

21 � !..ll_a proceeding by or 1n the right of someone othe- 11:lus 

"I than the coq:;orat.')r .:,r a s"a-e"olde� _re:k.essness o� w1llfJl I� 1 -, 

23 mrsconduct, 

" 

25 

(21 For purposes of :his sect1�n the term, 

la\ "Off.cer" Tea�s a coroorat1on's p-es.den:, i!i!._t 

26 vice ores1dent 1n charge of a principal bus1""ess ur1t, 

27 d1v1s1on, or function of tne corpora:10n; any other officer 

28 who performs a pol1:::cna�1�g function, or a�y other person wro 

29 performs similar poli:::ymak1ng functions for the corporation 

1 lus 

lus 

1 • 20 

4 22 

JO and any other person made a party to a proceeding by virtue of 14,23 

Jll being a named off1::::er .:,f t'le corporattQ_f, _,_ l•t.24 

11 
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(b) "Recklessness" means tne acting, or om1ss1or. to

act, in conscious disregard of a risk: 

1, Knovn or so obvious that it should have been 

(I known, to the director officer, or volunteer, and 

1:-us 

4,26 

1: lus 

• 29 

5 2. Knovn to the director, officer, or volunteer, or so
1
1:lus

6 obvious that it should have been known, to be so great as to 4,32 

7 make it highly probable that harm would follow from such 

8 action or omission 

9 (cl "Volunteer" means an .ndiv.dua� performing 

10 services for a corporation who does not receive compensation 

11 or any other remuneration for such serv1ces, other than 

12 reimbursement for expenses actually incurred, and includes a 

13 volunteer serving as a director, off1cer, trustee, or _Q_irec� 

1( service vo�unteer. 

15 Section 4. Section 607.165, Florida Statutes, 1s 

161 created to read: 

17 607,165 O1rector
,_

off1cer or volunteer deemtj!d not to 

18 have derived improper personal benefit,--

19 (1) For purposes of ss. 607.Cl( and 607.16(5 a 

20 director officer or volunteer 1s deemed not to have derivec 

21 an improper personal benef,: from any :ransact1on if, witboJt 

22 lim1tat1on: 

23 (a) The transaction and the nature of any personah

24 benefits derived by the director, off.cer, or volunteer o� :�e 

25 corporation are disclosed or known to the board of directors 

26 or a committee of tne board of directors and the transaction 

27 w•s authorized approved, or ratified by a ma�ority of the 

28 disinterested members of the board of directors or committee 

29 by a vote or consent; 

30 (b) The transact1on and th@ nature of any personal 

31 ben@f1ts derived by directors, officers, or volunteers are 

12 

l · l'Js 

4. 34 

(. 35 

4. 36 

4. 3 7 

lus 

39 

lus 

4.42 

,OS 

.. 

' " 

4.47 

l:lus 

4 '9 
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disclosed or known to all directors voting on the matter, •�d 

2 the tr•nsaction was authorized, approved, or ratified by at 

3 least two directors who comprise a ma7or1ty of the 

4 disinterested directors (whether or not such disinterested 

5 directors constitute a quorum); 

6 (c) The transaction and personal benefit were 

disclosed or known to the shareholders entitled to vote and 

al the transaction was a�t�orized, approved, or ratified by th�

9 affirmative vote or written consent of such srare�olders who 

10 hold a ma1ority of the shares, the voting of which is not 

11 controlled by directors who der1 ✓ed a personal bene!it froM or 

12 otherwise had a persona1 interest 1n the transaction, or 

13 (d) The transaction was fair and reasonable to the 

14 corporation at the time it was eJthor1zed by the board, a 

15 committee, or the shareholders, notwithstanding that a 

16 Qirector, officer, or volurteer received a persona::. benefit_ 

17 (2) Common or _interested_directors may ne courted .!} 

4..51 

4.52 

l: lus 

4. 54 

4 55 

4. 56 

4. 5 7 

1: 1 us 

4. 5 9 

4,60 

1: 2.us 

18
1 

determ1n1ng the presence of a quorum at a meeting of the board j4,6� 

19 of direct_Q_r_s_or a committee thereof_wb1c'1 aut_hgq_zes 

20 approves, or ratifies such a transa�t1on. 

21 (3) The c1rcumsta,ces set !orth in paragraphs 1a) 

22 (bl, (cl, and Id\ of subsectior (ll are ,at exc�us.ve and jo 

23 not preclude the existence of other �ircu�starces under wh:sh 

24 a director, officer, �r ✓Olunteer will be dee�ed not to �a,e 

25 derived an improper benefit. 

26 Section 5. Liability of directors, officers, chief 

L63 

l:lus 

4 E '> 

I' " 
L6 7 

27 operating officers, committee members, executive officers, and 14 69 

28 volunteers of credit unions,-

29 (1) A director, officer, chief operating officer, 
1
l·lus 

30 committee rne�ber, execLt1ve officer, or volunteer of a cred1� 4.71 

31 union_ organized under chapter 657, Florida Statutes, 1s not_ 

13 

CODING: Words st�teken are deletions; words urderlined are add1t1ons 



81-85-4-7

1 personally liable for monetary damages to the credit union, 

2 its members, or any other persons for any action taken as a 

3 director, officer, ch�ef opera�1nq officer, comnnttee member, 

4 executive officer, or volunteer, or any failure to take any 

5 action, unless the person asserting liab1l1ty proves by C�.fil!r 

6 and convincing evidence that 

7 (a) The director, officer, chief operating officer, 

8 committee member executive officer or volunteer breached or 

9 failed to perform his duties as a director officer chie: 

10 operating officer, committee member, execJt,ve officer, or 

11 volunteer; and 

12 lb) 7he director's, officer's, chief operating 

13 officer's, committee member's, executive off.cer's, or 

14 volunteer's breach of, or failure to perform, constitutes: 

15 1. A v1olat1on of the cr1m1nal laN unless the 

16 director, officer, chief ooeratirg officer c0m1ttee �ernoer 

17 executive officer or vo:unteer hai reasonable cause :o 

18 bel1e�e his conduct was laNful or �ad no reasonaole cause to 

19 believe n1s conduct was unlawful. A Judgment or other final 

20 ad7ud1cation against a director, officer, chief operating 

21 officer committee member e�ecut1ve uff1cer or vol�nteer 1r 

22 any criminal proceeding for a v1olat:or 0f t�e cr1m.nal .�� 

23 estops that director, officer, cfief opera::ng off1cer L 

24 committee member executive officer or volunteer from 

25 contesting the fact that his breach, or failure to perfor'!k. 

26 const1tut�s a v1olat1on of the crtminal law· but does not 

27 estop the director, officer, chief operating officer, 

28 committee member exec�t1ve officer or �olunteer from 

29 establ1sh1nq that he had ,easonable cause to believe that �1s 

30 conduct was lawful or had no reasonable cause to believe that 

31 h1s conduct was unlawful; 

14 

4. 7 2 

4. 73 

4 74 

4.75 

.. : lus 

4 77 

, , e 

- • lL,s 

4.ao

lus 

4 32 

4 a3 

4.84 

5 

5 1 

5 4 

5 

6 

5, 7 
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2 A transaction from which the director officer� 

chief operating officer, committee member executive officer 

or volunteer derived an improper personal benefit; or 

'11 3 Recklessness or �illful m.scondu::::t, 

6 

B 

(21 For purposes of t'11s section, the term: 

la) �Recklessnes�� means the act,ng, or om1ss1on to 

act .L.- l_ll__O::On�ous disregard of a u..�£ 

Kr_ow_:i_, or so obv .ou_�_ths!_t 1 t should havJL bo;:eri 

9
1 

kr.c;,"'" to the d1rertor.L.-c,ff1cl:'!r, ::::'1ie.'. opera':i'lq officer, 

_,.Q cornm.:tee mernoer execut1_ve officer or volunteer a�,d 

11 2 Known to the director officer d:u_ef operating 

l lus 

5.9 

l 1 us

l. lus 

1 lus 

5, 13 

1 · lus 

5 15 

l·lus 

121 o _:[_fis;_er_,_ ::::.9ITIJ!l_ittee member e�e,:ut1ve officer or volu'lte__1cr, O!" 15 17 

131 so cQv1cus_ t!Jat it sf'o,_l,1 '"lave Q_eer- w;:'low- �o t:e so gceat a.? 

HI to make �.:-'lili prcbab�e tha: har� �ou.d fa.low from su::::h 

15 action or om1ss1on 

16 �olunteer" means an 1nd,v1dual perform1'lg 

17 services f�r a credit Ln10'1 w�o doe� �at "'e:e11e compensation 

:s 0 "' ary otf'er "'emunera:i:::n f:::c such se!"', .ces :itt'er thar 

l9 reimbursement for e<pe-ses actually incurred, and includes a 

20 volunteer serving as a director, officer, chief operating 

.:�I officer comrn1tt,_,e member.,._�<e:utli_e officer or direct 

22 �erv_-e volun:eer 

'J Section 6. Ll_��l____,Qf t "' JS':.ees o::.:ers a�c 

2'11 volunteers of self--= 1nsurance tr1...st fund --

25 ill_ A trustee off1:e!" o:- volunteer _;i_f an�l_(-

5 ,B 

19 

lus 

2l 

"

23 

24 

5,25 

27 

lus 

26 ,nsurance :rust fund oraar,ized 1...nder the laws of this state .s 15,30 

2i not personal:y liable :or �Gnetarr da�ages :o any persun :or 

28 any act18n ta�en as a trustee, officer, or volunteer, or any IS 32 

29 f_e.J,ll!_re_to_ take any action, unless the person asserting 

301 l1ab1l1ty proves by clear ard CO'lv1nc1rg evidence that· 5 H 

3� 

15 
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l (aJ The trustee, officer, or volunteer breached or 

21 failed to perform his duties as a trustee, officer, or

31 volunteer; and 

• (b) The trustee's, officer's or volunteer's breach 

51 of, or failure to perform, his duties constitutes: 

6 l, A violation of the cr!,__m1nal la..., unless the 

l: lus 

5. 36

1.lus 

5. 38 

l:lus 

71 trustee, officer, or volunteer had reasonable cause to belie,e l5 40 

Bl his conduct ...,as la�ful or had no reasorable cause to believe 

9 I hl_s �nduct ...,as unlavful A 1udg�ent or other final 

101 ad1ud1cat1on against a trustee, officer or volunteer in ant 

llj giminal proceeding for violation of the cr1�1nal law estops 

121 that trustee, officer, or volurteer from contesting t�fact 

131 that his breach, or failure to perform constitutes q 

"

5.43 

5.H 

141 v1olat1on of the cr1m1nal law; but does not estop the trustee, 15.45 

15/ officer, or volunteer from establishing that he had reasonable 15.46 

161 cause to believe that his conduct was lawful or had no 

171 reasonable cause to bell_!;!� t_h_at his conduct w� unlawful; 

18 2. A transact_i_Q� f_rom_wh1ch the trusteJt..r. 9.fJ 1�r, _ or 

191 voiunt�n der,ved an improper personal benefit, or 

20 

21 

22 

3. Recklessness or •,;,J.lf.11 m1sc9ndu� 

(2) F'or purposes of this sect1cr,, tne term:

la) "Rec,dess7ess" mea-s th_e __ ac-.L'N, or omLssion to 

23/ act 1n consc1ous d.sregard of a r1s<: 

" 1. Known or so obvious .!,_hat it s1ou:d_b_a�.§..___£.een 

251 knovn to t_!i.e truste� officer Qr volunteer• <1.!lQ. 

26 L__Eriown to the -:.::-ustee off1cer, o::- �o-unteer or so 

271 obvious that 1t should have been kro��. to be so great as to 

281 �ake 1t highly probable that harm .,,.ould fol.a.,,. f�om such 

291 action Qr om1ss1on. 

301 

(b) "Volunteer" means an individual performing

31 services for a self insurarce trust fund who does not recene 

16 

5,47 

1: lus 

5. 49 

l lus 

::._ t .J..US 

l. l c.s 

5. 5 3

l · lus

5 5 6 

1, 1 us

5 58

5.59 

1
1, 1 us 

5. 6 ... 
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compensation or any other remuneration for such services, 

2 other than reimbursement for expenses actually incurred, and 

3 includes a volunteer serving as• trustee, officer, or direct 

, service volunteer, 

5 Section 7. (l\ A director, officer, trustee, member, 

6 or volunteer of a norproftt organization ts not personal"y 

7 liable for monetary d•mages to any person for any action taken 

8 as a director, officer, trustee, mewber, or volunteer, or any 

9 failure to take any action, unless the person assert.1.!!..9. 

lO liability proves by clear and 2onv1ncing evidence that1 

11 (a) The dtrector officer trustee member or 

12 volunteer oreached or failed to perfo�m his duties as a 

13 director officer trustee member or volunteer• and 

5 62 

5,63 

5,64 

5.66 

5.67 

5 68 

1: lus 

5,7:) 

14 (b) The director's officer's trustee's memner's or 
1
1:lus 

15 volunteer's breach of, or fa.�ure to perform, those duties 5,72 

16 constitutes: 

1 7 l, A v1olat1on of the criminal law unless the 

18 director officer trustee member or volunteer had 

19 reasonable cause to believe hts conduct was :awful or nad no 

20 reasonable cause to believe h1s conduct was u�lawful. , 

21 Judgment or otner final ad1ud1cation against a director 

22 officer, trustee, member, or voluntee� in any criminal 

23 proceeding for a v1olat1on of the cr1m1nal la� estops tha� 

l:lus 

5, 7, 

5,76 

� 77 

24 director, officer, trustee, me�ber, a� �olurteer from I� 
7

8 

25 contesting the fact that his bre•ch, or failure to perform, 

26 constitutes a 1iolat1on of the criminal law· but does not 
1
5 79 

27 estop the dir�ctor, officer, trustee, member, or volunte�r 5.80 

28 from establ1sh1nq that he had reasonable cause to believe t�at 

29 his conduct was lawful or had no reasorable =ause to believe /5,81 

30 that his conduct was unlawf.1,Ll_ 

31 

17 
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2, A trarsaction from wh�ch the dires:tor officer 

2[ trustee, member, or volunteer derived an improper persoral 

benfil 1.1..l______Qf_ 

' 

5 

6 

Rec_k__lessness or W!J_lful m�cQ_nduct. 

(2) For purposes of th.s section, the term: 

(a) nNonprofit orqan1zat1on" means an e"tity, other 

than a corporation, recognized urder section 501/::113) 

8] section 5{)l(cl{41 or_ section 5:Jl_f:::)(6) of th� l.Dt�rnal 

10 

Revenue Code of 11.§_g 

(bl "Recklessnes�:_means tne act_1ng1 or om1ss1on tJ 

111 act, 1n conscious disregard of a risk: 

12 KDown, or so obv.ous th�t should have beer 

13 I knovn to the d.rect_Q.I,_ off .cer tr�stee meml;l�r 

14 I volunteer; and 

1: 1 us 

5. 8 3 

1: 1 us 

1: l JS 

1: ::.us 

6. 3 

6.' 

l: lus 

6 6 

•: l JS 

". 8 

15 2, Kr.own to the director_, officer trustee m_ember or ll•L..1s 

161 volunteer, or so obv1ous tha_t 1t shoi..ld have been kncwn to be 16,1:J 

171 so great as to make 1t h1gnly probable that harm WO\..ld fa •• � 

181 fro� s..1c" actlO'", QI_ om1ss1,J� le 11 

19 ic�L..lr,teer" means ar_i_ .n�i1.1lal perfonnnq 

201 services fgr a nonprofit organ1zat1or w'lo does not recel\,e 

211 compensation or any other remuneration for such serv.ces� 

221 other _thaD._ re1mb_n;emer: fa,. expenses ac':.ua!.!.v cn.::u,red a�,:: 

231 J...I:U;;lj.Jdes a •1oll!..Qteer ser_v1n�dire:tor ofE1cer t.rJs:tce 

241 Q.L _Q),rect serv1_c�oJ1.,nteer, 

25 Section 8. Th1s ac: shall take effect July 1, 1987, or 

261 upon becoming a law, wh1chever occurs l3ter, 

27 

28 

29 

30 

31 

'8 

J as 

0 ~3 

I 
u 14 

V •• 5 

16 

6 ' 
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***************************************** 

SENATE SUMMARY 

Authorizes :orpcrat.cns to 1nde�n.fy officers, directors, 
el'lployees, ard age'1ts aga1'1st l1abll1ty a�.a aga.nst legal 
expenses, and to advance such persons certain eypenses 
incurred 1n defense cf the corporation 1n a legal 
proceeding, ?rov1des for a procedure to evaluate and 
authorize pa1ments aga,nst su:h .ndenn.ty ExclJdes 
:iab1litt for ��st v1olat1ons of t�e cr1m1nal law, 
improper perso,al gains, willful misconduct, and a 
conscious disregard for the best interest of the 
corporation from suer. 1ndemr-1ty. -'�t'l.orizes a court to 
order a :orporat107 to pro11de such .ndemn1ty under 
certa1n c1r::ul'lstan:es 1 un:ess tre corporation's articles 
of 1ncorporat1on provide otrerw1se. Provides directors, 
office�s, employees, agents, and volunteers immunity from 
civil l1ab1l1ty 1n �ust situations. Provides for the 
authorization a�d ap�ro1al of improper Ce-ef.ts der.ved 
by directors and officers, Prov1des directors, off,cers, 
chief operating officers, co��1ttee nembers, executive 
officers, and 1olunteers of credit unions unmunity from 
civil l1ab1lity. ?rovices trustees, off:,:ers, or 
volunteers of a se.f-insurance trust furd immJn1t1 frum 
c1v1l l1ab1l1ty. Prn✓1]es trJstees, directors, of�1cers, 
members, or volunteers of a nonprofit organ1zat1on 
immunitt from civil 1iab1l1ty. 

19 
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By the Conm1ttee on Health & Rehab111tat1ve Services anJ 
Representatives Bloom, Davis, Hawkins, Jennings 

A bill to be entitled 

An act relating to liability of social service 

organizations; creating s. 768.82, F.S.; 

providing definitions; providing a limitation 

on liab1l1ty for certain org•n1zations 

providing social services; providing immunity 

for employees, directors, and officers of such 

organizations; providing cond1t1on precedent to 

p.11yment on cert•in contracts; prov1d1ng 

conditional operation of certain provisions of 

the •ct; providing an effective date. 

!e It Enacted by the Legislature of the State of Florida.

section 1. Section 768.82, Florida Statutes, is 

creo1.ted to read: 

761.!2. kimitation of l1•bility for sqcial service 

organlzat1ons.--

{l) As used in this section 

(a) The term "social services" includes, but 1s not 

limited to, programs or facilities meeting applicable state 

and local---1.!_c�nsing requirements and regul•tions, which 

provide •doption placement, child care, health c•re, and 

community care for the elderly. 

(b) The term "health care" refers only to compensated

261 st�f o1.nd_volunteers of a socia_l servi� agency which provides 

27 I healt_h ca�as one of it� servi_ces to �lent�. The term 

2e "health care" does not include any c.are, treatment, or 

29 diagnosis of any physical or psychological impairment provided 

30 by practitioners licensed under chapters 458, 459, 460, 46_h 

311 or_!62, or by facilities licensed under chapter 395. 

CODI HG w.,,1, 111 -.Jo .....,.. tr,• ••• ,l•l•t••ns Ir•"' ula!lnt 1■w, w••·• �••• 1,l,l,t,•n1 
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(2) The Legislature finds and declares that the need 

2 for the providing of social services is greatly in excess of 

3 the quantity of such services which the state and its 

4 subdivisions are economically and physically capable to 

5 provide; that the providing of such services by private 

6 organizations and individuals 1s in the public interest, that 

7 there now exists and will continue to exist, absent 

e appropriate action by the Legislature, a substantial 

9 probability that the providing of social services by private 

10 persons will be curtailed as a result of the increasing number 

1.22 

1.23 

1.24 

1.25 

1.26 

1.27 

11 of liability suits which are brought against such private 11.28 

12 persons as a result of their providing of social services; II 29 

13 that the expenditure of limited financial resources by private 

14 social service agencies and persons for the purpose of \l.30 

15 responding in the civil courts of this state and in the 

16 payment of Judgments or premiums for liability insurance 1s 11.31 

17 against public policy; and that the rights of ind1v1duals to 1.32 

re seek redress for in1uries against private social service 

19
1 

agencies and persons must be balanced against the need to 

20 erovide social services. 

21 (3) No person who, pursuant to a contract with the 

1.33 

1.34 

22 state, or with any agency, instrumentality, or subdivision 
1
1.35 

23 thereof, provides social services to the citizens of the state 1.36 

24 within the state shall be liable in tort for any act or 

25 omission except to the extent provided in subsection (5). 11.37 

26 (4) No director, officer, employee, or agent of any 1.38 

27 person who provides social services in this state shall be 

28 held p@r�onally liable 1n tort or named as a party defendant 1.39 

29 in any action for any 1n1ury or damage suffered as a result of 1.40 

30 an act, @v@nt, or omission of action in th@ scope of his 1.41 

31 employment or function, unless such director, officer, 

2 
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1 employee, or agent failed to �ct as a reason�ble, prudent 1.42 

2 person would have acted in the same or similar circumstances. 

] The exclusive remedy for in1ury or damage suffered as a result 11.4] 

4 of an act, event, or omiss�OB of such director, officer, 1.44 

5 employee, or agent who has acted within the scope of his 

6 employment or function, and who failed to act as a reasonable, 1.45 

7 prudent person would have acted 1n the same or similar 1 46 

8 circumstances, sh�ll be by �ction �ga1nst the organization for 1.47 

9 whom the person acts as a director, officer, or agent, or by 

10 which he 1s employed. 1.48 

11 {5) A person who provides social services in this l:lus 

12 state, pursuant to a contract with the state, or with any 1.50 

13 agency, instrumentality, or subdivision thereof, shall not be 1.51 

14 liable to pay a claim or Judgment by cny one person which 

15 exceeds the sum of $100,000, or any claim or Judgment, or 11.52

16 portions thereof, which, when totaled with all other claims or 1.53 

17 Judgments paid by the person with whom the government has 

18 contracted arising out of the same 1nc1dent or occurrence, ,l.54 

19 exceeds the sum of $200,000, However, a Judgment or Judgments 1.55 

20 may be rendered in excess of these amounts, and may be settled 

21 and paid pursuant to this act up to $100,000 or $200,000, as 11.56 

22 the case m�y be. That portion of the Judgment that exceeds 

23 these amounts may be reported to the Legislature, but may be 

24 paid 1n part or 1n whole only by further act of the 

25 Legislature directing payment by the agency, 1nstrumental1ty, 

1.58 

1.59 

26 or subdivision with which the contract for social services was [1.61 

27 made. Contracts between the state, or any agency, 

2e instrumentality, or subdivision thereof, and the person who 

29 provides social services shall contain a provision regu1r1ng 

30 the reimbursement of such payment by the person. 

Jl 

] 

1.6] 

1. 64 
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l (6) A contract for social services entered into by the fl.65 

2[ state, or by an agency, instrumentality, or subdivision jl.66

JI thereof, shall require as a condition precedent to the payment 11-67

41 of any sums becoming due thereunder proof that the person with

5 whom the contract has been executed ha• in force a policy of 

6 insurance providing for the payment of any Judgment or claim

7 in an amount of $100,000 per individual and $200,000 per 

el occurrence, together with a policy naming the governmental 

9 entity as a co-insured in the amount of at least $1,000,000 

1.68 

1. 69 

1.70 

10 for the purpose of paying any claim reported by the agency for !1.71 

11 in1uries or damages sustained by an individual as a result of 

12
1

the performance of the contract by the person with whom the 

13 governmental entity has contracted. 

1.72 

1.73 

14 Section 2. This act shall ta�e effect October 1, 1987, 11.73 

151 and shall apply to all causes of action accruing on or after 1.75 

16 the effective date of this act, provided that as to any 

17 contract executed prior to the effective date of this act, the 11.76 

11 defenses provided under this act shall not be available to a 1.77 

191 person, or to a director, officer, employee, or agent of such 

20 person, 1f such person does not have 1n effect a policy or 

21 policies of insurance sufficient to cover any award entered 

22 against such person in compliance with the limitations of 

23 subsection (5) of section l of this act. 

24 

25 

26 

27 

,. 

" 

30 

31 

HOUSE SUMMARY 

Provides that no person who, pur■uant to a contract with 
the state, or with any agency, instrumentality, or 
subdivision thereof, provides social services to Florida 
citizens in Florida shall be liable in tort beyond 
$100,000 per claim or judgment. Provides that no 
director, officer, employee, or agent of any person who 
provides social services 1n this state shall be held 
personally liable 1n tort or named as a party defendant 
in any action for inJury or damage suffered as a result 
of an act, event, or om1ss1on of action 1n the scope of 
his employment or function, unless he failed to act as a 
reason�ble, prudent person would have acted in the same 
or e1m1lar circumstances. Defines the terms "social 
services'' and "health care." See bill for details. 

4 
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Flonda Senate - 1987 
SB 278 

By Senator Weinstock 

l 

2 

3 

• 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

A bill to be entitled 

An act relating to civil liability of 

directors, officers, and trustees of not-for

prof1t argan1zat1ons, assac1at1ons, 

corporations, or trusts; providing unmun1ty 

from civil liability for certain uncompensated 

directors, officers, and trustees of such 

ent1t1es; prov1d1ng exceptions; providing for 

evidence; prov1d1ng for appl1cat1on of act; 

prov1d1ng severab1l1ty; providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1, (1) For the purpose of this section, the 

term "not-for-prof1t organ1zat1on" means an organ1zat1on, 

assoc1ation, corporation, or trust that has tax-exempt status 

under paragraph {3), paragraph (4), or paragraph (6) of 

subsection S0l(c) of the Internal Revenue Code, as amended, 

(2) Notwithstanding any other law, a director,

officer, or trustee of the governing body of any not-for

profit organization who serves without compensation, other 

than for per diem and reimbursement of actual expenses, is 

1nunune from civil liability arising from the conduct of the 

affairs of the not-for-profit organization, except when the 

conduct amounts to gross negligence or willful or wanton 

misconduct. 

(3)(a) Presumptive evidence of the tax-exempt status 

of an organization, association, corporation, or :rust under 

paragraph (3), paragrapn (4), or paragraph (6) of subsection 

l 
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1 SOl(c) of the Internal Revenue Code, as amended, may consist 

2 of: 

3 1. A letter from the United States Internal ReverJe 

4 Service to the organ1zat1on, assoc1at1on, corporat1on, or 

5 trust g1v1ng prel1m1nary or final approval to its appl1cat1on 

6 for tax-exempt status under one of those paragraphs; or 

7 2. An off1c1al publ1cat1on of the United States

8 Internal Revenue Service l1st1ng the organization, 

9 assoc1at1on, corporat1on, or trust as having approved tax-

10 exempt status under one of those paragraphs, 

11 (b) Presumptive evidence of the uncompensated status 

12 of a defendant may consist of an aff1dav1t of the chief 

13 f1nanc1al officer of the not-for-profit organ1zat1on. 

14 (c) On the motion of a defendant based upon th1s 

15 subsection, the court shall determine whether that defendant 

16 is entitled to the benefit of subsection (2). If the court 

17 finds that that defendant 1s entitled to the benefit of 

18 subsection (2) and does not find reasonable proban1l1ty of 

19 gross negligence or willful or wanton misconduct, 1t shall 

20 dismiss the cause of action as to that defendant. 

21 Section 2. This act does not apply to any cause of 

22 action that accrued prior to the effective date of this act. 

23 Section 3. If any prov1s1on of this act or the 

24 application thereof to any person or circumstance 1s held 

25 invalid, the 1nval1d1ty shall not affect other prov:s1ons or 

26 �ppl1cations of the act which can be given effect without the 

27 invalid prov1s1on or appl1cat1on; and to this end the 

28 provisions of this act are declared severable. 

29 

30 I la.,. 

31 

Section 4. This act shall take effect upon becoming a 

2 
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***************************************** 

SENATE SL'1.{MARY 

Grants an uncompensated director, off.cer, or trustee of 
a not-for-proflt organ1zat1on, assoc1at1on, corporat1on, 
or trust that 1s tax-exemp� under sect1on 50l(c)(3), (4}, 
or (6) of the Internal �evence C�ce, as ame�ded, 1mmun1ty 
from c1v1l l1ab1l1ty ar1s1rg from the cordu�t of the 
entity's affairs except when the condcct amounts to gross 
negligence or willful or wanton misconduct. 
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Fland& Senate - 1007 

SB 384 

By Senators Marqolis, W. D. Ch1-lders, Meek, Gnrdon, Gr1 zzle, 
Ros-Leht1.ne,1, Crawford, Hill, Leht1.ner, Dudle1, Stuart, 
Crenshaw, Kirkpatrick, Kiser, and Beard 
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A bill to be entitled 

An act relating to liability of nonprofit 

organizations; providing legislative f1nd1ngs; 

granting 1mmun1ty from l1ab1l1ty for c1v1l 

damages with respect to certain actions of 

uncompensated directors and officers of 

nonprofit corporations and associations; 

providing exceptions; providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. The Legislature finds and declares that the 

services of nonprofit corporation and association governing 

boards are critical to the efficient conduct and management of 

the public and charitable affairs of the citizens of this 

state. Members of such nonprofit boards must be permitted to 

operate without concern for the possibility of l1tigat1on 

ar1s1ng from the discharge of their duties as policy makers. 

Section 2. Officers and directors of corporations and 

associations not for profit; immunity from c1v1l liabil1ty.--

(l) As used 1n this section, �officer or director" 

means � person who serves as a director, officer, or trustee 

of a nonprofit organization recognized under Section 501(c)(3) 

or Section 501(c)(6) of the Internal Revenue Code of 1954, 

(2) Any act or omission by an uncompensated officer or

director of a nonprofit organization described under this 

section shall be deemed to be an act of the organ1zation for 

which no individual liability for civil damages shall exist, 

unless such act or omission was committed 1n bad faith or with 

1 
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37-162A-87 See HB 

ll Malicious purpose or in a manner exhibiting wanton and willful 

21 disregard of human rights, safety, or property. 

3 (3) For purposes of this section, a person shall not 

41 be deem@<! to be compensated solely on the �sis that such 

51 person received reimbursement for reasonable expenses actually

6 incurred or to be incurred, or who rece1ves per diem as 

71 provided 1n s. 112.061, Florida Statutes. 

8 Section 3. This act shall take effect upon becoming a 

91 lav and shall apply to all causes of action accruing after the 

10 effective date of th1s act. 

11 

12 
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29 

30 

31 

***************************************** 

HOUSE SUMMARY 

Provides immunity from civil liability for c1v1l damages 
vith respect to actions or omissions of uncompensated 
directors and officers of nonprofit corporations and 
associations unless such actions or omissions were 
committed in bad faith or with malicious purpose or in a 
manner exhib1t1ng wanton and willful disregard of human 
rights, safety, or property. 
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Flond& Senate - 1987 
SB 

By Sen:i.tor Lanqli:.:, 

A bill to be entitled 

An act relating to �egl1gence; creat1ng s. 

768,1351, F.S.; exempting volunteers and 

nonprofit associations involved 1n youth 

athletic programs from certain civil liab1l1ty; 

prov1d1ng exceptions; prov1d1ng an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 768.1351, Florida Statutes, 1s 

created to read: 

768.1351 Volunteers and nonprofit assoc1at1ons in 

youth athletic programs; 11nmun1ty from c1v1l l1ab1l1ty.-

{l) As used in this section: 

317 

{a) •Nonprofit association" means an entity which is 

organized as a nonprofit corporation or nonprofit 

unincorporated association under the laws of this state or the 

United States or any entity which 1s authorized to do business 

1n this state as a nonprofit corporation or unincorporated 

association under the laws of this state, including, but not 

limited to, youth or athletic associations, volunteer fire, 

=1lbulance, religious, charitable, fraternal, veteran, civic, 

county fair, or agricultural associations, or any separately 

chartered auxiliary of the foregoing, if organized and 

operated on a nonprofit basis. 

{b) •Youth athletic programn means any program 

operated or conducted by a nonprofit association for the 

recreational and athletic benefit of persons under 19 years of 

age in any sport recognized as a sport by the Amateur Athletic 

Union or the National Collegiate Athletic Association. 

1 
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1 (2) Any person vho, without compensation, except

21 reimbursement for reasonable expenses actually incurred or to 

3
1 

be incurred, and as a volunteer, renders services 1n a youth 

4 athletic program as a manager, coach, umpire, or referee, or 

51 as an assistant manager or coach, and any nonprof1t 

6[ association or any officer or employee thereof conducting a 

71 youth athletic program, shall not be held liable to any person 

8 for any civil damages as a result of any act or om1ss1on in 

9 rendering such services or in conducting such program if such 

10 act or omission occurs during the course of a garoe or other 

11
1 

athletic event or organized practice therefor. This 

12 subsection shall not apply to any act or omission 

13
1 

intentionally designed to cause harm or to any grossly 

14 negligent act or omission which causes harm to any person. 

15 (3) This section shall not be ccnstrued to affect or

16 modify any existing legal basis for determ1n1ng the liability 

17 or defens e from liability of any person not covered by 

18 immunity conferred by this section. 

191 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

section 2. This act shall take effect October l, 1987. 

***************************************** 

HOUSE SUMMARY 

Exempts certain volunte-ers servicing and certain 
nonprofit associations conducting youth athletic programs 
from civil liability for their acts or omissions. 
Provides exceptions. 
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Flonda Senate - 1007 

SB 

By Senator Grant 

A bill to be entitled 

An act relating to liability of nonprofit 

organizations; providing leg1slat1ve findings; 

granting immunity from liability for civil 

damages to uncompensated directors and officers 

of nonprofit rel1g1ous, educational, and 

charitable organizations; prov1d1ng 

definitions; prov1d1ng an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

309 

Section 1. (1) The Legislature finds that the service

of qualified directors and officers of nonprofit religious, 

educational, and charitable organizations is cr1t1cal to the 

efficient and effective conduct of such organizations in the 

provision of services and other benefits to the citizens of 

the state. The Legislature further finds that, w1th1n 

reasonable limits, persons volunteering their services as 

directors or officers of such nonprofit organ1zat1ons should 

be permitted to perform without undue concern for the 

poss1b1l1ty of l1t1gation arising from the discharge of their 

duties. 

(2) Any act or om1ss1on by an uncompensated officer or 

director of a nonprofit rel1g1ous, educational, or charitable 

organization shall be deemed to be an act of the organization 

for which no 1nd1v1dual liability for civil damages shall 

exist, unless such act or omission was committed in bad faith, 

with mal1c1ous purpose, or 1n a manner exh1b1t1ng wanton and 

willful disregard of human rights, safety, or property. 

(3) As used in this section, the term "rel1g1ous,

educational, or charitable organization" sha�l 1nclude a 

1 
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21-265-87 See HB 

11 religious, educational, or charitable �1nst1tution as defined

2 in, and which qualifies for a tax exemption under, s. 

Jj 212,08(7)(a), Florida Statutes. 

4 (4) For purposes of this section, a person shall not 

51 be deemed to be compensated solely on the basis that such 

GI person receives reimbursement for reasonable expenses actually 

71 incurred or to be incurred or receives per diem as provided in 

81 s. 112,061, Florida Statutes. 

9 Section 2. This act shall take effect upon becoming a 

101 law and shall apply to all causes of action accruing after the 

11! effective date of this act, 

12 

13 

H 

15 
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30 

31 

***************************************** 

LEGISLATIVE SUMMARY 

Grants immunity from l1abil1ty for c1v1l damages to 
uncompensated officers and directors of nonprofit 
rel1g1ous, educational, and charitable 1nst1tut1ons. 
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Florida Senate - 1987 

SB !:Jb3

By Sc-"1 lt'--,1 Thurm3n 
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A bill to be entitled 

An act relating to norprof1t organizations; 

creating s. 768.137, F S.; exempting members of 

boards of directors and their nonpaid 

representatives, ard officers and trustees of 

certain nonprofit organ1zat1ons from c1v1l 

l1ab1l1ty; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 768.137, Florida Statutes, 1s 

created to read: 

768.137 Nonprofit organiz�t1ons; c1v1l 1mrnun1ty for 

directors, officers, and trustees.--Any person who serves on 

the board of directors, or any other nonpaid representative of 

the board acting on behalf of the board, or any person who 

serves as an officer or trustee of a nonprofit organ1zat1on 

qualified as a tax-exempt organization under s. 50l(c) of the 

Internal Revenue Code of 1954, as from time to time amended, 

and who 1s not compensated for such services on a salary or 

prorated equivalent basis, shall be immune from civil 

liab1l1ty for any act or omission resulting in damage or 

1nJury occurring on or after the effective date of this act, 

1f such person was acting 1n good faith and within the scope 

of his off1c1al functions and duties, unless such damage or 

inJury was caused by the willful or wanton misconduct of such 

person. 

Section 2. This act shall take effect October 1, 1987. 

1 
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11 ***************************************** 

21 HOUSE SUMMARY 

3 

4 

5 

6 
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Exempts members of boards of directors and their nonpa1d 
representatives, and officers and trustees of certatn 
nonprofit organ1zat1ons from civil l1ab1l1ty for acts or 
omissions while acting 1n the scope of their official 
functions and duties. 
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Florid& Senate - 1987 

SB 654 
By s�nator Plummer 
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A bill to be entitled 

An act relating to c1v1l liability; exempting 

from liability for civil damages non-paid 

directors of nonprofit corporations and 

nonprofit organizations; providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. (1) Any non-paid director of any nonprofit 

corporation or nonprofit organization shall be exempt from 

l1abil1ty for c1v1l damages for any act or omission 1n the 

scope of his employment or function as a director, unless he 

�cted 1n bad faith or with malicious purpose or 1n a manner 

exhib1t1ng vanton and willful disregard of the rights, safety, 

or property of another. 

(2) As used in this act:

(a) •Non-paid director� means a person who serves 1n 

the capacity of director without compensation except for 

reimbursement of reasonable expenses. 

(b) •Nonprofit corporation• means any corporation no

part of the income of which 1s distributable to its members, 

directors, or officers. 

(c) wNonprof1t organization• means any unincorporated

inst1tut1on or assoc1at1on no part of the income of which 1s 

distributable to its members, directors, or officers. 

Section 2. This act shall take effect upon becoming a 

law, and shall apply to claims filed in courts of or191nal 

Jurisdiction thereafter. 
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21 HOUSE SUMMA.RY 
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Exempts from l1ab1l1ty for c1v1l damages non-paid 
directors of nonprofit corporations and nonprofit 
organizations, 
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proV1des llm1ted c1vtl 1mmun1ty to direct.on & cert.am offi�r1 of cert.am nonprofit 
orgamzatlon■, authonze■ corporat1on1 to mdemmfy director■, officers, employeea 
& qenu qamat hab1hty & related e:ipen1e1, provide■ hm1tat10ns, provides civil 
immunity to cert.a.Jo penon1 a11oc1ated with corporat1on1 not for profit, etc 
Amend• 607 01-4, 617.028, 62i 915, createa 607.1645,.165, 627.9122 Effective 
Date 07/01/87 
04/14/87 SENATE Filed 
04/23/87 SENATE Introduced, referred to Commerce -SJ 157, On Committee 

04./27/87 SENATE 

04./28/87 SENATE 

04./29/87 SENATE 
05/01/87 SENATE 
05/08/87 SENATE 

05/1 2/87 SENATE 

05/13/87 SENATE 

05/19/87 SENATE 
05/19/87 HOUSE 
05/'l!J/87 HOUSE 
05/21/87 HOUSE 
05/22/87 HOUSE 

05/26/87 HOUSE 

05/26/87 SENATE 
05/2g/87 SENATE 

05/28/87 HOUSE 

05/28/87 
06/16/87 
06/30/87 

agenda-Commerce, 04/27 /87, 2 00 pm, Room-A 
CS combmes th11 bill and 963 & 65-4, Comm Report. CS by 
Commerce -SJ 233 
CS read fint t1mt -SJ 2-42, Al■o referred to Jud1ciary-C1vtl 
-SJ 201 
Now 1n JudtCJ.!l.ly-C1vd -SJ 233 
Exten11on of time 1ranU'd Committee Jud1ciary-C1vil 
On Committee a1end•----Jud1c1■ry-Civ1l, 05/12/87, 2 00  
pm, Room-8 
Withdrawn from J ud1c1ary-C1V1I -SJ 280, Placed on Calen
dll 
Placed on Special Order Calendar -SJ 280 Ii: -SJ 293, CS 
pused as amended, YEAS 38 NAYS 1 -SJ 317 
Immediately certified -SJ 331 
In Measage1 
Received, placed on Calendar -HJ 493 
Placed on Special Order Calendar 
Substituted for CS/HB 25-4, Read 1econd time -HJ 560, 
Amendmen� adopted -HJ 564 
Read third time,  CS pu1ed a■ amended; YEAS 1 1 1  
NAYS 2 -HJ 574 
In Messages 
Messq:e wu talc.en up -SJ 456, Amendment.e to Houae 
amendment! adopted, Concmred m Houle amendmenbl u 
amended, Requested Houae to concur, CS pa■1ed a■ 
■.mended, YEAS 35 NAYS 1 -SJ 461 
In Me1Y.ge1; Concmred, CS pu1ed &I further amended, 
YEAS 104 NAYS 3 -HJ 75-4 
Ordered engroued, then enrolled -SJ -464 
Signed by Officers and preaented to Governor 
Approved by Governor, Chapter No 87-245 

S 1097 GENERAL BILL by Wood•on and othen (Identical H 1 183) 
Emergency Mrdu:nl Seros:e!I Grnnta- redefines Urm "emerrency medical ■er
vice•" & defines term �prehosp1t.al care •�tem" for purpoaes of "Flonda Emer
iency Medical SefVlce■ Grant Act of 1973", requires county comm1se10nen to dt■· 
tnbute fund, rece1v"d from Emer1ency Medical Se1Vlce1 T F to q:enc1ea that 
operate prehoap1tal care syatems & to certain mumc1pal1t1e1 w1thm county 
A.mend1 401 107, 1 13 Effective Date 10/01/87 
04/14/87 SENA TE File-d 
04/28/87 SENATE Introduced, referred to Health and Reh.ab1htat1ve Serv1ce1 

-SJ 201
05/01/87 SENATE Extenswn of time granted Committee Health and Rehabil

itative Service■ 
05/14/87 SENATE Exterunon of time granted Comnuttee Health and Rehab1l• 

1tatlve Service■ 
05/29/87 SENATE Extemuon oft1me granted Committee Health and Rehab1l-

1tat1ve Serv1.ce1 
06/00/87 SENATE Died m Committee on Health and Rehab1htat1ve Services 

S 1098 GEN ERAL BILL/CS/ENG by H ealth and Rehabilitative 
Service•; Myera; Jenne and otben (Similar CS/ENG/H 288, Compare 
S 296) 
Tr1um1 Centcrs/Ho1mrt1l!.- {THIS BILL COMBINES S1098,296J rranta acce11 
to patient record!, requires local & r"�ional trauma agenc1e1 to develop trauma 
medical aerv1ce1 1y1tem plan for reVJew & approval by H R S , reqmre1 trauma 
centen to accept all trauma v1ct1me, prov1dei. for verification of ho�p1t.al trauma 
center,, require& ho1p1tals to furm1h cert.am trauma reautry data, etc Amend1 
119 07, 395 01 i, 031, create� 320 0801,  395 032 Appropnat10n $1 ,203,373 Effec
tive Date 08/05/87 
04/14/87 SENATE Filed 
04/28/87 SENATE Introductd, reftrred to Health and Reh.ab1lit■ tive SefVlce&, 

Fmance, Tuat1on and Cl■tm,, Appropnat1on1 -SJ 201 
05/01/87 SENATE Extension of ttme granted Committee Health and Rehabil-

1t■t1ve Services 
05/05/87 SENATE On Committe, agenda-Health and Rehab1htative Ser• 

v1cer, ,  05/07/87, 9 00 am, Room-A 
05/07/87 SENATE CS combmes this b i ll and 296, Comm Report CS by 

Health and Rehabtlit.atJH Services -SJ �73 
05/08/87 SENATE CS ren.d firat time -SJ 279, Now m Finance, Taxation and 

Claims - SJ 273 
05/1 3/8';' SENATE On Commlttet agtnda-Fmanct, Taut1on and Cla1m1, 

05/14/87, 9 00 am, Room-IC -S.1 319 
05/ 1◄/87 SENATE Comm Report F.!l.vorable bv Fmance,  Ta:utrnn and 

Cl.!!.lffi'i -S,J 324 
(CONTINUED ON NEXT PAGE1  
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H 253 tCONTINUED) 

CS/CS/S 253, Similar H 1096, Compare H 363) 

,Jack H11lu Self Pefenu Act. creates said act, authorizes State Dept rather than 
countlet to mue licenses for carrymg- concealed weaporui or firearms, prov1dea 
cntena & procedures for 111uance of license, provides for revocation m cert.am 
circumstances; proV1de1 grandfather provmom1, provide, for d1spos1t1on of fees 
collected, repeal, prov111on which provide! penalti� for carrymii cert.am weapons 
without hcen1e, etc Amends 790 06, repeals 790 05 Effective Date 10/01187 
02/12/87 HOUSE Prefiled 
02/20/87 HOUSE Referred to Crunmal Justice, Fman� & Taut10n, Appro-

03/27/e'I HOUSE 
04/03/87 HOUSE 

0</07/87 HOUSE 

04/08/87 HOUSE 

04/09/87 HOUSE 

0</13/87 HOUSE 

0.(/2 1/87 HOUSE 

04/22/87 HOUSE 

pr1atwn1 

Withdrawn from- FLnance & Tu:atwn 
Subreferred to Subcommittee on Crimes, Penalties and 
Protecutiom1 
Introduced, referred to Cr1mmal Justice, .\.pproprlatlons 
-HJ 27, Subreferred to Subcommittee on Cnmes, Penalties 
and Prrn�ecut10ns, On subcommittee agenda-Cnmmal
Justice, 04/07/87, 1 15 pm, Morns Hall, Subcommittee 
Recommendation pendmg ratification by full Committee 
Favorable, Wlth 2 amendments, On Committee agenda, 
pendmg subcommittee act.Jon-Criminal Jui,hce, 04/08/87,
3 30 pm, �·,form Hall 
Prehmmary Committee Action by Crtmmal Justice Favor
able, wtth 2 amendments 
Comm Report. Favorable with 2 ameodment(s) by Cnm1-
na.l Justlce -HJ 104, Now m Appropr1at10ns -HJ 104; On 
Committee ag:enda-Appropr1at10n1, 04/09/87, 3 30 pm, 21 
HOB 
Comm �port CS by Appropne.t10m, placed on Calendar 
-HJ 122, CS read first time -HJ 122 
Placed on Special Order Calendar, Read second time, 
Amendments adopted -HJ 209 
Read third time, Amendment adopted, CS passed as 
amended, YEAS 88 �A YS 30 -HJ 214, Immediately certi
fied -HJ 214

04/22/87 SENATE In Messages 
04/30/87 SENATE Received, referred to Jud1c1ary-Cnmmal, Fmance, Tna

tlon and Clums, Appropr1at10M -SJ 245 
05/12/87 SENATE W1thdrnm from Jud1c1ary-Cr1m1nal, Finance, Te.xatwn 

and Claims, Appropriatmns; Sub1t1tuted for CS/CS/SB 
253 -SJ 290, CS p1med, YEAS 29 NAYS 11 -SJ 291, lmme

05/12/87 
d1at"ly certified --SJ 291 
Ordered enrolled; Sipled by Officers and pre1ented to Gov
ernor -HJ 421,  Approved by Go1,,ernor, Chapter No 87-24 
-HJ 446 

� GENERAL BILL/CS by Jud1c1ary; Carpenter, Bau, Bloom, 
�crove; Sansom; Lippman: Silver: Logan; S andeuon; Gardner; 

Hawk10a; Grindle, Reddick; Meuenm1th; Hanson, Burn■ed; Healey; 
Harri■; Clark; Crotty; Souto, Garcia; Jamenon; Arnold; Saunders, 
Glickman, Rochlin; Tobin; Goode; Rush; Gutman; Brown, Mor■e; 
Kelly; To biaHen; Tramm ell; Clement■; Me ffe rt; Hodge •; F1CC, 
Webster; Law,on; Wetherell, Gordon; Rehm; Liberh; Carlton; Youn1, 
D L. Jones; Lombard, Casaa; C .F. Jone■; M ackenzie and others 
(Similar CS/ENG/S 1096, Compare H 179, H 205, H 4-09, H ·'19, 
H 1024, CS/S 278, CS/S 309, S 384, S 654, S i631 
Nonprofit Ornmz■t120!1/L1■hlhty; (THIS BILL COMBINES H 
254,1024,179,205,419,409) provides hm1ted c1v1l 1mmumty to directors of certam 
nonprofit orcamzatmM, authonz� corporations to indemnify d1rector.1, officers, 
employee,, qenta, & volunteers against hab1hty & related expenses; provide!! c1v-
1l 1mmun1ty to certain �rsoru usoc1ated WJ.th corporat10ns not for profit, 
Amends 607 014, 617 028, 627 915,  creates 607 1645, 165, 627 9 122 Effective 
Dau 07/01/87 or upon becoming law, whichever occurs later 
02/12/87 HOUSE Prefiled 
02/20/87 HOUSE Referred tu Jud1C1ary 
04/07/87 HOUSE Introduced, referred to Judiciary -HJ 27 
04/2-4/&7 HOUSE Subrderred to Subcomm1tU'e on Court System!!, Probate 

0</28/87 HOUSE 
05/04/87 HOUSE 

and Consumer Law, On subcommittee aitenda-Jud1c1aI) , 
04/28/87, 1 15 pm, 16 HOB 
On Committee agenda--Jud1c1ary, 04/30/87, 8 00 am, 214C 
CS combmea th11 blll and 1024, 179, 205, 419 & 409, Com
bmed CS add1tmnal reference(s) Appropr1at1on1, Comm. 
Report CS by Judmary -HJ 348, CS read first time 
-HJ 34-6, Now m Appropriations -HJ 348

05/07/87 HOUSE Withdrawn from Appropnat1ons -HJ 394, Placed on Cal

05/13/87 HOUSE 
05/22/87 HOUSE 

endar 
Placed on S�c1al Order Calendar 
Read second time -HJ 560, Iden /Sim Senate Bill !!Ub8t1• 
tuted, Laid on Table under Rule, Iden /Sim /Compare Bill 
passed, refer to CS/SB 1096 ( Ch 87-245! -HJ 560 

H 255 GENERAL BILL by Lone, Ascberl and otben (Identical S 888, 
Compare CS/ENG/H 1 3 1 )  
H1nd1c1ooed Pukmg Permit/Veter101. (THIS BILL COMBINED IN CS/H 
131,255) provides that cert.am handicapped person11Sh,t!l not b• required to apply 
for, dLSplav, or pay any fee for exempt10n ent1tlemPnt pukmg permit.I .\.mend1 
320 0848 Effective Date· 07/01/87 

(PAGE NU MBERS REFLECT DA.1L.Y SENATE A \D HOUSE JOURNALS 
AND NOT FINAL BOUND ,JOURNALS I 

H 255 (CONTINUED) 
02/12/87 HOUSE 
02/20/87 HOC'SE 

04/07/87 HOUSE 

Q.1/10/87 HOUSE 

04/14/87 HOUSE 

Q.1/22/87 HOUSE 

Prehled 
Referred to \"eterans, �1htary .\.ffurs & Emergenc) Pre· 
parednes■, Fmance & Tu:auon, Appropr1at10n!I 
Introduced, referred to Veteran!!, Mtl1tary Aff11rs & Emer
iency Preparedn�1. Fmance & Taxat10n, Appropriat1on!I 
-HJ ?.7, On Committee agenda-Veteran!!, Military Affair! 
& EmergenC)' Preparedneu, 04/08/87, 10 00 am, 214C, for 
ratlf1cat10n of subreferral, On subcommittee agenda
Veteram, Military Affair! & Emergency Preparedness, 
04/09/87, 8 30 am, 214C
On Commlttee agenda-Veterans. Mthtarv Affairs & 
Emergency Preparedne!I■, 04/14/87, 1 30 pm, 214C
Prehmmary Comm1ttee Action by Veteran!, M1htary Af
fam� & Emergency Preparedne!!I Favorable, u a Commit• 
tee Substitute combined with HB 131
CS combines th1!1 bill and 131,  Comm Report CS by Veter· 
am, M1htary Affairs & Emeri::ency Preparedness -HJ 225, 
On&mal bill laid on Table under Rule, refer to combined 
CS/ HB 131 lD1ed m Senate Committee on Tran!porta
t10n) -HJ 225 

H 256 GEN"ERAL BI LL/CS by Transport ation; M itchell ( Similar 
S 258) 
Fr!lctwncl L1cen�e Toxfrruck!, prm, 1des for fractional license tue!I re trucks of 
gTOSS weight of 26,000 pounds or more or truck tractors U!ed exclusively for haul
mg agricultural product.I & whtch are not reqmred to be apportioned Amends 
320.14. Effective Date 07/01/87 
02/12/87 HOUSE Prefiled 
02/?.5/87 HOUSE Referred to Transportation, Fmance & Tu:at10n, Appro-

04/02/87 HOUSE 
pr1atmn1 
Subreferred to SubcommltUe on H ighway Safety and Mo-
tor Vehicles 

0</07/87 HOUSE Introduced, referred to Transportatmn, Fme.nce & Tua-
t10n, Appropnat10n!! -HJ 27, Subreferred to Subcomrn1tUe 
on Highway Safety and Motor Vehicles, On !lubcommittee 
ag:enda-Tre.n!!portat1on, 04/08/87, 3 30 pm, 214C 

04/08/87 HOUSE Subcommittee Recommendation pending ratification by 
full Committee Favorable, w1th 1 amendment 

04/10/87 HOUSE On Commlttee agenda-Transportation, 04/14/87, 8 30 
am, 214C 

0</14/87 HOLlSE Preliminary Committee Actmn by Transportat10n Favor-
able, u a Committee Substitute 

04/20/87 HOUSE Comm Report CS by Tre.mportat1on -HJ 200, CS read 
first time -HJ 200, Now in Finance &. Tu:at1on -HJ 200 

05/05/87 HOUSE On Committee agenda-Fmance & Tu:atmn, 05/07/87 , 
1 30 pm, 2 1  HOB, for rat1ficat1on of subreferral 

06/06/87 HOUSE Died m Comm1tUe on Finance & Taxation 

H 267 GENERAL BILL by Mitchell, Harria; M ackey, Smith 
Furn Veh1desa..11b1hty ln!!lurance; el'.empts certain veh1cle!! used exclusively for 
farming purposes from proof of hab1lity insurance requirements Amend• 
207 029 Effective Date Upon becommg law 
02/12/87 HOUSE Prefiled 
02/25/87 HOUSE Referred to Transportation, Appropnation!I 
04/07/87 HOUSE Introduced, referred to Trl.ll!portat10n, Appropr1at1on1 

-HJ 27 
04/10/87 HOUSE On Committee acenda-Tran!!portatlon, 04/14/87, 8 30 

am, 214C, for !!Ubreferral 
04/H/87 HOUSE Subreferred to Subcommittee on H11hway Safety and Mo

tor Vehicles 
06/06/87 HOUSE Died m Committee on Transportation 

H 268 GENERAL B I LL by Carpenter ( Identical  H 1 1 1 , S imilar 
ENGIS 68) 

,Justice/Judge Retuee!remnorarv Duty. pre!l1..nbe!I qual,ficatloru for eh1pb1hty 
for JU!tlCe!I & Jud&:� a!ls1gned to temporl11' JUdlC!al dutv to receive compenutmn 
for mch !lervice Amends 25 073 Effective Date Upon becommc law 
02/13/87 HOUSE Prefiled 
02/25/87 HOUSE Referred to Judiciary; Appropriations 
04/07/87 HOUSE Introduced, reJerred to Judiciary, Appropriations -HJ 27 
04/28/87 HOUSE Subreferred to Subcommittee on Court Sy,tem!I, Probate 

and Consumer Law, On Comm1tUe agenda----Jud1c1ary, 
04/30/87, 8 00 am, 214C, for rat1ficat10n of subreferral 

06/06/87 HOUSE Died m Committee on Jud1C1ary 

H 269 GENERAL BILL by Grindle ( S1m1lar ENG/S 233) 
County Officer:,/S1]110.....�, amend!! defimt1on of �annual factor� for pur
poses of ce.lculatmg annual salary mcreHes for county officers Amends 145 19 
Effecttve Date 07/01/87 or upon becoming law, whichever occun later 
02/13/87 HOUSE Pref1led 
02/25/87 HOUSE Referred to Commumtv Affairs 
04/07/87 HOUSE Introduced, referred to Commumtv Affa1n -HJ 27, On 

Committee agenda-Commumtv Affam, 04/08/87, 8 JO 
am, 21?. HOB, !or rnt1ficat10n of subreferral 

04/08/87 HOUSE Subrefnred to Subcommittee on Overslitht, On �ubcom
m1ttee ai,:enda-Cummumty Affam,, 04/09/87, 10 00 am, 
212  HOB 

! CONTINUED ON "l'EXT P .\.GE)
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H 1022 tCONTINUED ► 
04/20/87 HOUSE On Commlttee q:enda-Educatton, K - 12, 04/22/87, 2 00 

pm, 214C, for mbreferraJ 
CM/23/87 HOUSE On Committee qenda-Educat1on, K - 12, 04/27/87, 4:J0 

04/27/87 HOUSE 
06/06/87 HOUSE 

pm, 2 14C, for .'!IUbreferral 
Subreferre-d to Subcommlttee on Pro1rams 
Died m Committee on Education, K - 12 

H 1023 GENERAL BILL by Simon (Compare CS/H 80) 
Burz:)ary/F1re & E1olo11ve Damage. prov1de1 that a burcl.ary which 1nvolve!I darn
qea by rm or explosives 1hall be punl!hable u first decree felony Amends 
810 02 Effective Date 10/01/87 
04/07/87 HOUSE Filed 
()(/13/87 HOUSE Introduced, referrNi to Cr1mmal Justice, Appropriat10rui 

-HJ 121
04/30/87 HOUSE Subreferred to Subcommittee on Cnme1, Penalties and 

Pro1ecut1on1 
05/04/87 HOUSE On Committee qenda-Crimmal Justice, 05/06/87, 3 30 

pm, Morns Hall. for rat1ficat1on of subreferral 
06/06/87 HOUSE Died in CommitU'e on Cnmmal Jwtlce 

-� 

( H 102(.) GENERAL BILL by Ban; Bloom; Lo1an; Sanderaon and others 
�pare H 179, H 206. CS/H 264, H 409, H 4Ui, CS/S 278, CS/S 309, 

S 38<, S 85<, S 983, CSIENG/S 1098) 
C1vJ! L11b1htv/Coroor1t10n Offlctr!L (THIS BILL COMBINED IN CS/H 
254,1024,179,205,419,409) authorizes corporations to indemnify directors, offi
cert, employees, qentl & volunteers ag&1nst hab1hty & related expense!, pro
vides procedure to pay such expenses, provides hm1tat1ons on such indemnity, 
provides civtl 1mmun1ty to such P"l'SOns asaoclated with corporationa not for 
profit, etc Amend, 607 014, 617 028, creates 607 1645, 165 Effective Date 
07/01/87 or upon becommc law, whichever occurs later 
fJ.4/07/87 HOUSE Ftled 
04/13/87 HOUSE Introduced, referred to Judiciary, Appropnat10ns -HJ 121 
04/24/87 HOUSE Subreferred to Subcomnuttee on Court Systems, Probate 

0</28/87 HOUSE 
05/04/e7 HOUSE 

and Consumer Law, On subcommittee agenda-Jud1c1a.ry, 
fJ.4/28/87, 1.15 pm, 16 HOB 
On Committee agenda-Jud1c1ary, 04./30/87, 8 00 am, 214C 
CS combmea thL!I bill and 254, 179, 205, 419 & 409, Comm 
Report CS by Judiciary -HJ 348, Oripnal b11l latd on Ta-
ble under Rule, refer to combined CS/ HB 254 (L&1d on Ta
ble); refer to CS/SB 1096 (Ch. 87-245) -HJ 348 

H 1026 GENERAL BILL by Sanaom and other■ (Compare H 1 194, 
ENG/H 1339, CS/S 767, CS/ENG/S 799, CS/S 1287) 
Schoo11ilm1tructmnal M1teu1)1: require■ appropri.at1on of sufficient funds annu
ally to ensure cert.am textbook reqwrement.!!, require■ 1chool dL!ltncta to ,pend 
certam amount of their mstructlonal mater1ah budget on state adopted mater1-
ala, repeala provmon which provides for mstruct1onal lltaff to offer wntten com
ment.I to school pnnctpW concernm1 such matenW, etc Amend1 233 09, repeals 
233 25(3)(b), 46(2). Effective Date Upon becoming law 
04/07/87 HOUSE Ftled 
fJ.4/13/87 HOUSE Introduced, referred to Education, K - 12; Appropnation1 

-HJ 121
fJ.4/20/87 HOUSE On Committee qenda-Educat1on, K - 12, 04/22/87, 2 00 

pm, 21-4,C, for subreferral 
fJ.4/23/87 HOUSE On Committee agenda-Educatmn, K - 12, 04/27/87, 4 30 

pm, 214C, for 1ubreferral 
04/27/87 HOUSE Subreferred to Subcommittee on Administration and F1• 

nance 
00/00/87 HOUSE Died m Committee on Educatmn, K - 12, Iden /Slm / 

Compare bill pused, refer to CS/SB 799 (Ch 87-329) 

H 1 028 GEN E RAL BI LL by Ghckman (Similar S 2,rn. Compare 
H 1 165) 
Suhcontr1ctoo!P1vment,. prescribes when payments must be made to subcon
tractor under certain ctrcumstancea, hm1ta amounts that may be withheld by 
prime contractor from such payments u rewnage under certain circumstances; 
provtdu for d1SC1phnary act1ona by hcenama: board!! a111nst contractor!! that fail 
to comply with such payment requirements, prov1dea for applicab1hty of act. 
Amends 489.129, 533 Effective Date 01/0 1/88 
04/07/Pi7 HOUSE Filed 
04./13/87 HOUSE Introduced, referred to Regulatory Reform, Appropria

tions -HJ 122 
04/14./87 HOUSE On Comm1tt.e acenda-Regulatory Reform, CH/16/87, 3 30 

pm, Mom!I Hall, for 1ubreferral-Meetmi cancelled 
04/21/87 HOUSE On Committee acenda-Regulatory Reform, 04/23187 , 

10 00 am, MorrL!I Hall; for subreferral 
06/06/87 HOUSE Died 1n Committee on Rerulatory Reform 

H 1 027 GEN ERAL BILL/CS by Reculatory Reform; C.F. Jonea 
(Compare CS/ENG/S 760) 
State Mm,mum Bmldmc Codet, provides for review of state qency mt.rpreta• 
ttona of 1uch code, & for 1uuance of cert.in bmdmg op1mona by State Board of 
Bu1ldm1t: Codes & Standard,, hm1ta review of certam mterpretat1ona made by 
Stat. Educat10n Board or State Fire Marshal Amends 563 77 Effective Date 
Upon becomm,t law 
04/07/87 HOUSE Filed 

(PAGE NUMBERS REFLECT DAILY SENATF. AND HOUSE ,JOURNALS 
AND NOT FINAL BOUND ,JOURNALS) 

H 1027 (CONTINUED! 
04/ 13/87 HOCSE Introduced, referred to Rel{Ulatory Reform -HJ 122, Sub

reterred to Subcommtttee on Busme9 Re(Watmn, On sub• 
committee agenda-Regulatory Reform, 04./15/87, 1 15 
pm, 16 HOB-Temrx:,rarilv puaed 

04/14/87 HOUSE On Committee qenda, pendma: subcommittee actmn
Re(Ulatory Reform. 0-4/1 6/87, 3 30 pm, Mom1 Hall
Meetmg: cancelled 

04/20/87 HOUSE On 11ubcomm1ttee qenda-Reg'."Ulatory Reform, 04/22/87, 
8 00 am, 24 HOB 

04/22/87 HOUSE Subcommittee Recom.mendatmn pending rat1ficatmn by 
full Committee Favorable, WJ.th 2 amendment&, On Com• 
cn1ttee agenda, pending: subcommittee act1on-Regulatory 
Reform, 04/23/87, 10 00 am, Mom, Hall 

04/23/87 HOUSE Prehmmary Committee ActJ.on by Regulatory Reform Fa• 
vorable, ss a Committee Sub!lt1tute, to Calendar 

04/30/87 HOUSE Comm Report, CS by Regulatory Reform, placed on Cal
endar -HJ 330, CS read first time -HJ 329 

06/06/87 HOUSE Died on Calendar 

H 1028 GENERAL BILL by C.F Jone1 (Sunilar S 1027) 
L1ensNeh1cle Title, provide11 that when vehicle 1.1 sold to Htt1fy hen for toMng: 
& storege, purchuer t.a.k:e!I title free of encumbrance, Amend• 713.78 Effective 
Date 10/01/87 
0</07/87 HOUSE 
04/14/87 HOUSE 
04/28/87 HOUSE 

06/06/87 HOUSE 

Filed 
Introduced, referred to Judiciary -HJ 124 
Subreferred to Subcommittee on Court Sy!tems, Proba.te 
and Consumer Law, On Committee aienda-Jud1c1ary, 
04/30/87, 8 00 am, 214C, for ratification of subreferral 
Died m Committee on Jud1c1ary 

H 1029 GENERAL BILL/ENG by C.F. Jonea (Similar CS/S 829) 
Umn!lured Motomn In!! /Pohc1e;,. provides that msuref'! may offer pohc1es pro• 
vidmc ummured moton�t coverage which cont.am particular policy provmons 
under cert.am circumstances, reqmres notice of coverqe options to be attached 
to the notice of premmm & specifies that receipt thereof does not constitute wuv
er of coverage Amends 627 727. Effectr.,e Date 10/01/87 
04/07/87 HOUSE Filed 
04/14/87 HOUSE Introduced, referred to Insurance, AppropnatlOns -HJ 12-4 
0-4/17/87 HOUSE Subreferred to Subcommittee on Property and Cuualty 

Insurance 
04/21/87 HOUSE On subcommittee acenda-Insurance, 04/21/87, 3 30 pm, 

317C, Subcommittee Recommendation ?"nding ratifica
tion b} full Committee. Favorable, On Committee agenda, 
pending subcommittee action-Insurance, 04/22/87, 3.30 

04/22/87 HOUSE 
0</23/87 HOUSE 

pm, 'H7C 
Prehmmary Committee Act10n by In1urance Favorable 
Comm Report Favorable by Insurance -HJ 268, Now m 
Appropriations -HJ 268 

04/29/87 HOUSE Withdrawn from Appropriations -HJ 315, Placed on Cal
endar 

05/27/87 HOUSE Placed on Spec1!1l Order Calendar, Read second time 
-HJ 679; Amendmenta adopted, Read thud time, Pas■ed 
u amended; YEAS 115 NAYS 2 -HJ 681 

05/28/87 SENATE 
06/01/�7 SENATE 
06/0./87 SENATE 

06/05/87 SENATE 

06/05/87 
06/16/87 
06/30/87 

In Messqes 
Received, referred to Commerce -SJ 543 
Withdrawn from Commerce, Substituted for CS/SB 829, 
Read second time --SJ 786 
Placed on Special Order Calendar -SJ 787, Pa■sed,
YEAS 38 NAYS O ---SJ 811
Ordered enrolled 
S1rned by Officers and presented to Governor 
Approved by Go.,emor, Chapter No 87-213

H 1030 GENERAL BILL/CS by Tranaportation; C.F Jone•; Garcia 
(Similar S 1 026) 
Mot.or Veh1cle:,/Ab1ndoned. definea term w,bandoned vehlcle� for purposes of re
moval of such vehicles Amends 715 05 Effective Date 10/01/87 
04/07/87 HOUSE FL!ed 
04/14/87 HOUSE Introdu�d. referred to Transportation -HJ 124 
04/17/87 HOUSE On Committee a1end1-Tran!lportat1on, 04/21/87, 3 30 

pm, 214C, for subreferral 
04/21/87 HOUSE Subreferred to Subcommittee on Highway Safety and Mo

tor Vehicles 
04/23/87 HOUSE On auhcomm1ttee 11.a:•nda-Tranaportatlon, 04/27/87, 1 15 

pm, 217  HOB 
0,./27/87 HOUSE Subcommittee Recommendation pendmc rat1ficat1on by 

full Comnuttee Favorable, with 1 amendment, On Com
mittee agenda, pending !ubcommittee act1on
Tran1portat1on, (H/29/87 , 1 15 pm, 21.fC 

04/30/87 HOUSE Prehmmary Committee Action by Tranaportat10n Favor
able. u a Committee Subeutute, to Calendar 

05/04/87 HOUSE Comm Report, CS by Tran1portat1on, placed on Calendar 
-HJ J48, CS read first time -HJ 347 

or: 06/87 HOUSE Died on Calendar 

H 1 0 ,H GENERAL BILL by Kelly, Tobin; Lippman (Similar H 396. 
l 'S/S 250 1 

(CONTINUED ON NEXT PAGE) 
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a Thi! sf!CUr&ly fund •hall pay that amount of f!ach couf!rf!d claim 
wh,ch II df!tuminf!d to be payable m accordance w,th tht comtitutwn 
and bylaw, and II in nce11 of $100 and lt11 than $300,000, txctpl that
the fund ,hall not bf! oblitalf!d to a pohcyholdf!r or claimant in an
amount in f!%Cf!.U of tht obligation of tht uuolvf!nt underwrit ing mf!mbf!r
undt'r tht policy from which the claim arues 

b Tiu ucunty fund ,hall haut no obligation and shall maht no pay
mtnt of any obligation arising under any such contract or with resput 
to any contract of rttn,uranct writtt'n or rentwed on or after the ef/f!c•
twf! date of this act to the u.tent thf! payment or payments exctf!d,
eithf!r mdwidually or in the aggregate, 10 ptrct'nl of the msolt•ent
underwri ting mtmbrr', ,urpliu (U to  policyholdf!rs w rl!/ltctrd on tht
mo:.t rtctnt ,worn annual ,talt'mtnt of tht in,olvrnt undrrwntmg 
mf'mbfr f1lt-d with tht drpartment prior to u,uanct u{ ,uch contract

c For tht purpose, of tht• ,ubparagraph 2 .  tach re1n,urance treaty
and rach contract of t�uranct' inuring lo tht btne/l t of mu lttplt partie:. 
$hall con.,titutt only ont contract and covt•rtd clairm mcludt.s unpaid 
claim,, mcludmt claun.s of untarnt>d premiums, which ari-'t out of and 
art w1thm tht covtragt and art not tn txceu of tht apphcablt limit.s of 
an msura nct policy iuutd by an imolvtnt undrrwri tmg member 
through tht fac1liht.s of tht exchange 

Amendment 2-In title, on pace 1, lines 7-8, !trike "the elimmat1on 
of rein!urance ri!k for ruaranty" and inaert. re!triction! on !ecunty 

On motion by Senator Jenmnr•, by two-th1rd1 vote CS for SB 1 130 u 
amended waa read the third time by title, passed, ordered enir�ed and 
then certified to the House The vote on pas8.lg:e wu: 

YeH-38 

Mr Pret!ident 
Barron 
Beard 
Brown 
Chtlder,, D 
Chtldera, W. D. 
Crawford 
Cren�haw 
Deratany 
Dudley 

Na}'!I-None 

Frank 
Girardeau 
Grant 
Griz.tie 
Hair 
Hill 
Holling-!worth 
Jenne 
Jenning-, 
Johmon 

Vote after roll call 

Yea-Gordon 

Kirkpatrick 
K11er 
Laneley 
Lehtinen 
Malchon 
McPherson 
Meek 
Myers 
Petenon 
Plummer 

Ro,-Lehtmen 
Scott 
Stuart 
Thomas 
Thurman 
Wemstem 
Wem!tock 
Wood!on 

CS for SB 906-A bill to be entitled An act relating- to m11urance, 
smendmg ,. 63 1 01 1 ,  F S., defining the term "affiliate"; smendmg !I 
6Jl.263, F S ,  provid1nr conforming crOS!l-reference; amendmg: 1. 631 361 , 
F S , deleting a t1me hm1t on the duration of cert&m ex psrte orders m 
delinquency proceedmgs again!t m!urers; amending !. 63 1 52, F S , pro
viding exceptions to the acope of part II of ch 631, F S ,  ■mendmg !I. 
631 fl7, P S ;  increasing auesaments lev1ed ■eam!t any m,urer, creating !'I 
6:H 7 1 ,  1-'.S , providma: for certain premmm or mcome tax credtti; for 
��essments paid by member m11urers, amendma: s 63 1 7 13, prov1dmg 
when coverage will apply to certain in!urance policies, amending 1 
651.07 1 .  F S., conforminc croes-reference, repeahne: 1. 631 575, F S ,  relat
mc to a!'lleMmentl aea1mt dome1t1c m!Uren and income tax crt>d1ta for 
&B!'ltsaments, prov1dmc for review and repeal; prov1dme an effective date 

-wu read the 1econd time by title On motion by Senator Hair, by
two-third! vote CS for SB 906 wu read the third time by Litle, pas!!ed and 
certified to the House The vote on paMage wu. 

Yea!l-37 

Mr. Pre�1dent Cren!haw Grant Jennings 
Buron Deratany Grizzle John!'lon 
Be111d Dudley Ha11 Kirkpetrick 
Ch1lden, D. Frank Hill Kaser 
Chtlden, W. D Girardeau Holhng:sworth Lang:ley 
Crowford Gordon Jenne Lehtinen 

Malchon 
Margolis 
McPhefflon 
Meek 

Naya-Norle 

Myen 
Peten1on 
Roa-Lehtinen 
Scott 

Thomu 
Thurman 
Wem,tem 
Wem!tock 

Wood!OO 

CS for SB 908-A bill to be entitled An act relsting to m1urance 
fraud, amendmg 1. 626 989, F S , definm1 the term "fraudulent in!Wance 
act"; providmg that penon, who furnish certain information to the D1V1-
11on or ln!urance Fraud are protected from civil hab1hty, prov1dmg the 
CommiS&mner of Jnaurance and employee, of the Department of ln!ur• 
■nee with protection from c1v1l hab1hty for cert.am official act1vit1e1, pro�
vidm1 for information or report.I to the division of suspected fraudulent
insurance act!, providm1 an effective d■te,

-wait read the second time by title. On motion by Senator Ha,r, by 
two-third! vote CS for SB 908 w11 read the third time by title, paMed and 
cert1f1ed to the House. The vote on pa11Mge waa. 

Yeas-37 

Mr. President 
Ranon 
Beard 
Brown 
Chtldero, D 
Chtlden, W D 
Crawford 
Cren!haw 
Deratany 
Dudley 

Nay!'I-None 

Frank 
Girardeau 
Gordon 
Grant 
Grizzle 
Hsir 
Hollmg:1worth 
Jenne 
Jennme• 
Johnson 

Vote after roll call. 

Ye■-R08-Lehtmen 

Kirkpatrick 
Kiser 
Langley 
Lehtinen 
Malchon 
Marioli, 
McPhen,on 
Meek 
Myer, 
Petenon 

Plummer 
Scott 
Stuart 
Thurman 
Weim1tein 
Weinstock 
Woodson 

On motion! by Senator Beard, by two-thirds vote HB 433 wu with
drawn from the Committees on Agriculture and Governmental Opera
tions 

On motion by Senator Be■rd-

H B 493-A bill to be entitled An act relatmg- to milk and milk prod
ucts, amend me ! 502 222, F.S , prov1dm1 for the confident11hty of mfor
mat10n reh,tmr to trade secret.I, providing- dutles of the Department of 
Agriculture and Corummer Services: providmr an effective date. 

-a compsmon messure, wu substituted for SB 696 and read the 
second time by title. On motion by Senator Beard, by two-thirds vole H B  
493 WM read the third time by title, pai!ed and certified to the House 
The vote on PM!■&:e wu: 

Yeas-39 

Mr, Pre!ident 
Barron 
Beard 
Brown 
Chtlden, D 
Childers, W D 
Cn.wford 
Cren!haw 
Dent.any 
Dudley 
Nays-None 

Frank 
Girardeau 
Gordon 
Grant 
Grizzle 
Hatr 
Hill 
Holl1ngsworth 
Jenne 
Jenmng1 

SB 696 waa laid on the table. 

John!on 
Kirkpatrick 
K iser 
Lehtinen 
Malchon 
Margolis 
M<.Phenon 
Meek 
Myers 
Peterson 

Plummer 
RO!-Lehtmen 
Scott 
Stuart 
Thome 
']'hurman 
Wemstem 
Wem!tock 
Wood,on (j) 

cs tor pu·� 1096, 963 •nd 654 A bill to be entitled An act rel■t
'"" to c1vi ha 1Iity; amendmK" 1 66'1.0l•, F S.; 11.ulhormng corporation! 
to mdemnify directors, officen, employeea, aienl!, and volunteen 
against hab1lity and related expen!e!J, providini for a procedure to pay 
such expense,; providinr limitation, on such indemnity; 1mend1n11: ,. 
fil 7 028, F S.; prov1dmg- c1v1l immunity to 1uch per!on! MSOCtated with 
corporst10na not for profit, provtdinr hm1tat1on1 on !uch 1mmun1ty; pro• 
v1dmg for the approval and authorization of certam tram11ctiom1 negoti
ated by auch penon!; creatmr !. 607 16(5, F.S., prov1dma: officeni, dur,c
ton, and volunteen of a corporatwn immunity from civil hab,hty; 
providing l im1tation11, creatmg 1 607 165, F S , prov1dm1 for the approval 
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Representative Davis offered the following amendment 

Amendment 4-0n page 8, line -4, after the period, msert 

&ct1on 7 Subsection ( 1') 1s added to section 228 0617, Florid.a 
Statute-s, 1986 Supplement, to read· 

228 0617 School-age child care incentives program -

( 14) TM Dtparl�nt of Educatwn .shall eitabli,h two derrwnstrotwn
proJtcts whu:h would crw.U partMrship program, bttwun school
district� and local parlt and rrcnatwn chparlrm!nt• to provuh a(ltr 
�chool programs for prt-UtncJ6tr.s (and renumber the subsequent 
sect1om1) 

Twp Davia moved the ■dopbon of the amendment, which was 
11dupted w1tlwul obJecltun 

Repre&ental1ve Davia offered the followmg title ameondment· 
Amendment 5--0n page l, hne 25, after the 8em1colon, m�rt 

amending s 228 0617, F.S , directing the Department of Education to 
estabhsh two demonstration projiecta, 

Rep Davis moved the adopt.ion of the amendment, which was 
adopted without obJect1on 

Representative Mortham offered the followmg amendment 
Amendment g_()n page 3, hne 7, msert aft.er "itudents", daS& 

&ehNiuhng for atudenll; 

Rep Mortham moved the adoption or the amendment, which wa& 
adopted without obJect1on Under Ru]e 8 19, the bill was referred to the 
Engro�l!img Clerk 

CS/HBs 2541 1024, 179, 205, 09 &. 409-A bill to be entitled An act 
relating to civil hab1hty, providing legislative findings; prov1dmg 
hm1ted c1v1I 1mmumty to directors of certam nonprofit orgamzabons, 
amendmg s. 607.01-4, F S ;  authormng corporatrnns to mdemmfy 
director!, officeni, employees, agents, and volunteers agarnst hab1J1ty 
and related expen�s; prov1dmg for a procedure to pay such expenses, 
provtdmg hm1tat1ons on such mdemmty, amending 1 617 028, F S ;  
provtdrng c1v1I immunity to certain persom1 associated with corpora
tions not for profit; prov1dmg hm1tabons on such immumty; creating 
i 607 1645, F S , providing d1recton of a corporation immunity from 
civil hab1hty; prov1dmg hm1tat1orui, creating s 607 165, F S ;  prov1d
rng for the approval and 1uthor1zallon of certam transactions nego
t1aled by a director, providmg director! and members of supervisory 
commillet!! of credit union• immunity from c1v1I hab1hty, prov1dmg 
hm1tatrnns; providing truatees of a self•tMurance tru!lt fund immunity 
from c1v1 l  habihty, prov1dmg hm1tabons; creating 1 627 9122, F S., 
requmng m1uren1 to report add1t10nal mforrnahon regardmg officen' 
and d1recton1' liability claims; amending s 627 915, F S , requmng 
m.suren to separately report certam mformatrnn for officeni' and 
d1rt-cton1' hab1hty insurance, prov1dmg an effective date. ® -wae read the aecond time by title On motions by Rep Carpenter,
the rules were waived by two-thirds vote and-

CS for SB• 10981 913 and �A bill lo be entitled An act relating
to c1v1l habd1ly; amendmg s --fot4, F.S ; authonzmg corporations to 
indemnify director&, officers, employees, agent!!, and volunteers 
agam!lt hab,lity and related expenaea, prov1dmg for a procedure to pay 
such t-xpense!I, prov1dmg hmitatton• on such mdemmty, amending 
s. 617 028, F S , provtdmg c1vtl munumty to auch persona associated
with corporations not for profit and rural electnc cooperatives,
providing hm1tat1orui on auch 1mmumty; prov1dmg for the approval 
and authonzatton of certain transactions negotiated by such penioM; 
creating s. 607 1645, F.S ; providing officen, direct.on, and volunteer!
of a corporatrnn immunity from civil hab1hty, providing hm1tat10ns,
cre1tmg !I 607 165, F S., providmg for the approval and authorization
of certam transactione negotiated by an officer or director, the board of
directora, or !hareholders of a corporation, providing directors, officeni,
committee memben, chief operating officers, executive officers and
volunteers, of credit unions immuruty from civil liab1hty; prov1dmg
hm1tation!I, prov1dmg trustee!, officen, or volunteen of a ielf-msur
ance trUJt fund immunity from civil hab1hty, providmg hm1tat1ons,
providing tl'W!teH; d1recton, officen, memben, or volunteeni of a

nonprofit orgamzation immunity from c1V1I hab1hty; providing hm1ta
ltons, prov1dmg an effective date. 

-a similar or companion mea!lure, wu aubst1tuted and taken up m
heu of CS/HBs 254, 1024, 179, 205, 419 & 409 and read the second 
time by title Under the rule!, the House bill was laid on the table 

Representative!! Basa, Bloom, Carpenter and Hawkm! offered the 
followmg amendment 

Amendment 1-0n page 2, line 6, through page 19, hne 21 ,  strike 
everything after the enactmg clause and msert 

Section 1 ( 1) Tht Lrgt�latun finds that the srrvict of qualified
pusons on th, govrrmng boards of nonprofit s:orporatwns; and assoc ta• 
lions 11, critu.-al to th, ,f(u:it!nl and t!ffPctw, conduct of such organua
ltons m the provuuon of strvicrs and other benefits to tht cituem, of the
stat, TM Ug1slatur, {urlMr finds that, within rrasonnbl, lim,U, 
JNr•onJ; offrring tMtr strvic,s w directors of •uch nonprofit organua
twru should � pt:rmitted to perform without undue conttrn for tht 
poss1b1lity of ltt,gatwn arising from th, dtscharg, of their dutus as 
policy makers 

(2) The UgJSlaturr furlMr finds that the servitt of qual1f�d pt:rson,
on th<" govtrnmg boards of corporatwns, crrdit unwn•, and stlf-msur
anct tru�t fund, is m the public interest and that within nasonablt
hmttatums, such �rsons should be �rmitttd to �rform without undut 
conctrn for the poss,b1ltty of lttigatwn arising from tM dtschargf! of 
tht,r dutirs as policy maJrers Tht Ltgi�latun further finds that the cast
law of tht !late �s not adtquat,ly r:klineatt the liability of tho�e 
strvtng on goutmmg bards, and that such delmtation through the 
dari(u:atwn oftM appropriate sJandard of can du, an ind1u1dual and a 
corporation by a ml!mbu of a govtrmng board is essentwl 111 
tncouragmg tM contm�d servicr of qualif�d ptrsons on such gouern•
mg boards 

Section 2 Offu:trs and directors of ctrtam corporalwns and assocta·
t1om not for profit, immunity from cwil liab1l1ty -

( 1) An o{fictr or dinctor of a nonprofit organuatwn ncognurd unda 
5«tzon 50J(c)(3) or srctwn 501(c)(4) or ,rction 501(cJ(6), or of an 
agricultural or a horticultural organtzatwn ncogniztd under section
501(c)(5) , of t� lnUrnal Rtutnur Codt of 1986, a., amrnckd, u not
personally habit for monetary damagt!I to any ptrson for any actwn 
stattml!nt, votr, dtCl.$Wn, or fmlun to taltr an action, ngardmg
corporaU managtml!nl or policy by an officer or d1nctor, unles! 

( a) TM offu:rr or director bnachffl or failed to perform his dut,f!s as
an offu:rr or dirttlor; and 

( b) Tht o{fictr', or d,rtttor's brtaeh, or failun to J>t!rform, hJS dullts
constttutr.s: 

I A uwlatwn of tht criminal law, unlts.s tht truster had nasonablt
cause to btliroe hia conduct wa& lawful or had no nasonable caust to
bel�ut his conduct was unlawful A 1udgnunt or other final ad.Judica 
tion agmnst a tru1tu in any criminal procttdmg for vwlatwn of the
criminal law tstop.s that tru-ikt from conk1tins tht fact that his breach, 
or failun to perform, eonstttutt, a vwlahon of tht criminal law, but
dots not estop the tru5ltt from establi.shmg that M had �onable causr
lo beluvr that his conduct WO$ lawful or had no rtasonable causr to
btluut that h� conduct wm: unlawful,

2 A tranaactwn from which the offu:rr or dinctor deri�d an
improper per$onal �nrfit, tllher dir«tly or md,nctly, or

3 Rrcltkullf!SI or an act or omisswn which u,as committed an bad
faith or with mali.cwua purpose or in a manner exh,bLtmg wanton and
willful disregard of human rights, saf,ty, or prop,rly 

(2) For tM purposes of thts uction, tht term,

( a) "Rechles!MU" mt'Ons acting or failing to act, in disngard of a
ri.,k 

1 Kn.own, or so obvwu., thaJ they should have bttn ltnown, to � so

grMt as lo ma/tr it highly probable that harm would follow from 5uch 
action or omis•ton 

2 TM consequenct5 of whu:h art known to tM officer or d1nctor, or 
so obvious that they should haVt! betn ltnown, to bt .so great as to maA:r 1t

highly probable that harm would follow from 1uch actwn or omLSswn. 
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'l.nd 1uthonzat1on of certain tr1m1dion11 negotiated by an officer or 
hrector, the board of d1rector!I, or ahartholders of a corporation, prov1d
m1 directors, officers, committee member,, chief operatmg officeni, exec
utive offictra and voluntffn, of credit umom1 1mmumty from cavil habll
ity; providing limitations; providing truatees, officer!, or volunteer■ of a 
self-insurance trust fund immunity from civil h1b1hty; prov1dmg hmtta
liorui; prov,dmg trwtee■, duecton, officers, members, or volunteeni of a 
nonprofit organiution immunity from civil habihty; prov1dmg lim,ta
liona, providing an effective date. 

�wa rt'ad the second time by title 

Senator Jennings moved the following amendment.a which were 
adopted 

Amendment 1-0n paee 10, strike all of Imes 12- 16 and msert 
607 165 upply Lo corporation» not for profit or rura l electric coopera
tivr• orgaruud under chapter 425 Any reference to "directors" m thoM! 
srct 1on.. t.h■t. l!lett.1nn mcludea the directon, man,11en, or tru�tees of a 
corporation not for profit, including rural tlt:ctric coopt:ratwt:s orga
nized under chapur 425. Any referenct: to "•hareholdt:rs• m thou sec
twn.s includes mtmber, of a corporation not for profit or a rural elrctric 
cooprratwe orlaniud undtr chapter 425 

Amendment 2-0n pqe 12, between linM 1-4 and 15, insert. 

(3) Notwithstanding: subsection (1 ) ,  nothin& m thts .section shftll
affect or modify the liability of 1uch perwn1 for act.I or omw1om arismg 
out of the operation of a motor vehicle 

Amendment 3-0n paee 1 5, between lines 22 and 23, 1m1ert: 

( :l) Notwithstanding subsection (1 ) ,  nothmg in th11 section shall 
affect or modify tht liability of auch persona for act.I or om1ssmns ar1smg 
out of the operation of a motor vehicle. 

Amendment 4-0n page 17, between lme. • and 5, insert· 

(3) Notwithstftnding subsect10n (1) ,  nothm& in th111 section sh11ll
affect or modify the hab1hty of such �rsom1 for acts or om1s11om1 armng 
out of the operation of I motor vehicle. 

Amendment 5-0n page 18, between Imes 24 and 25, msert: 

(3) Notw1thstandmi l!lubsection ( 1 ) ,  nothing m this l!lection shall
affect or modify the h1b1hly of euch persona for act.A or om1M10ns ansmg 
out of the operatmn of a motor vehicle 

Amendment 6-0n page 10 ,  strike all of l ine• 23 and 2• and msert· 
Any other person for ftny action taken in hi1 official capacity al!I I director 
or officer or m the performance of h11 offic111..lly de111gnated duties a.!I a vol• 
unteer, or any failure to take such action, unles11 the 

Amendment 7-0n page 12,  11trike all of lme1 23•29 and renumber 
1ul:Miequenl pllragraph1. 

Amendment 8-0n Pl&'e 13, lme 19, etnke "'or a committee thereof' 

Amendment 9-0n page 13, line 31, stttke "'chapter 657, Florida 
Statutes" ftnd msert: state or federal law 

Amendm ent 10-0n paie U, 1tr1ke all of hnea 2-• and insert 
It.I members, ,md any other persons for any action taken in h11 official 
capacity u a director, officer, chief operating officer, committee member, 
or executive officer, or in the performance of h11 officially deMgnated 
dut1e1 H a voluntttr, or any failure to take such 

Amendment 1 1-0n page 15, 1lr1ke all of Imes 28 and 29 and insert. 
any actmn taken m h11 official capacity u I trustee or officer or in the 
performance of h11 officially dee1gnated duties H a  volun�er, or any fail
ure to take such action, unleaa the penon usertine 

Amendment 1 2-0n page 17, strike all of lines 8 and 9 and msert 
m h11 offic11l capacity u I director, officer, trustee, or member, or in the 
performance or his ortic1ally dHignated dutiee u a volunteer, or any ful
ure to take such action, unles• the pen.on userting 

Amendment 13-0n paee 18, hne 26, before the period (,) msert. 
and shall apply to all cau1e1 or action accruing on or after the effective 
date of this act Nothinc m this act shall affect the validity of anY bylaw, 
agreement, vote of shueholden or d1amterested duecton, or otherw11e 
.,unuant to s. 607 01", F S ,  before the effective date of this act 

Amendment 1 4-In title, on page 1 ,  hne 10, before the 1em1colon (,) 
insert and rural electric cooperatives 

On motion by Senator Jennmgs, by two-thirds vote CS for SB's 1096, 
96:J and 654 as amended wu read the third time by title, puaed, ordered 
engros,ed and then certified to the House The vote on puuge wu: 

YeH-38 

Mr President 
Barron 
Beard 
Brown 
Childers, D 
Childm, W. D. 
Crawford 
Crrn"lhaw 
Dcratany 
Dudlty 

Nay21-l 

Frank 

Girardeau 
Gordon 
Grant 
Grizzle 
Haar 
Hill 
Holhng21worth 
Jenne 
Jenning■ 
JohnJ.On 

Vote ftfter roll call 

Yea-Mt,Pherson 

Motion 

Kirkpatrick 
Kiser 
Langley 
Lehtmen 
Malchon 
MMgoli11 
Meek 
Myen 
Peter21on 
Plummer 

Roa-Lehtinen 
Scott 
Stuart 
Thomu 
Thurman 
Weinstem 
Weinstock 
Wood1mn 

On motion by Senator Barron, the rulel!I were waived and time of 
adJournment wu extended until final action on CS for SB 720 and 
Motions Relatmg to Committee Reference 

CS for SB 720-A bill to be entitled An act relatmg to the misuse of 
fund� paid for contractrng 11ervices, creating s. 713.345, F.S., prov1dme 
fir.!lt-degree misdemeanor penalties for misuse of funds received on 
account of 1mprovmi real properly, amending s 713 34, F S ,  deleting: 
provmons which make misapphcation of 111uch funds em bezzlement; 
amendmg s •89. 129, F S ,  hstmg: circum11tancea which constitute finan• 
c1al mismanagement or misconduct by a contractor, prov1dmg an effec• 
t1ve date. 

-was read the second time by title

Senator Dudley moved the followmg amendments which were adopted 

Amendment 1-0n page 2, Imes 5-31 ,  and on page 3, hnf's 1 -27, 
atnke all of said lines and insert 

Section 2, Subsection (5) of Rct1on 713 02, Florida Statutes, is 
amended lo read 

7 13 02 Types of henon and exemptions -

(5) Any improvement for which the direct contract price 11 $2,500 or
less 111hall be exempt from all other provisions of th1111 part I except the 
provi1mns of 1 7 13.05 

Section 3 Subsection (2) of Sf'ction 713 06, Florida Statutel!I, 111 
amended to read: 

713 06 Liens of persons not m pr1v1ty, proper payment.s.-

(2)(a) All henor1 under thu1 11ect1on, except laborers, a■ a prereqm1ti te 
to perfecting a lien under this chapter and recordmg: a claim of hen, 1hall 
ht: reqmrf'd to serve a notice on thf' owner settmg forth the lienor'a name 
and addres.!I, a description 1uffic1ent for identification of the real prop
erty, and th� nature of the services or material. furmshf'd or lo be fur
nished A sub·subcontraclor or ■ mater1alman to a 1ubcontractor ■hall 
.!lerve a copy of the notice on the contractor aa a prerequ1111te to perfectmg 
a hen under thi111 chapter and recording a claim of hen. A materialman to 
a sub-subcontractor shall serve a copy of the notice to owner on the con
tr11ctor and subcontractor of the 1ub•11ubcontractor u a prereqm.site to 
perfectme a lien under th1.s chapter and recordm&: 1 claim of lien. The 
notice must be served before commencmg, or not later than •5 days from 
commencmg, to furnish h111 services or material!, but, m any event, before 
the date of the owner's d1111bursement of the final payment after the con• 
tractor has furnished the affidavit under 11ubparagraph (J)(d)l .  or a.ban• 
donment, whichever shall occur fin.t The notice must be !lerved regard
le.!!s of the method of payment.ft by the owner, whether proper or 
improper, and shall not give to the henor servmg: the notice any priority 
over other henors m the same category, and the failure to serve the 



562 JOURNAL OF THE HOUSE OF REPRESENTATIVES May 22, 198'7 

(BJ� Indemnification and advance1mnt of txpenit! aa provided m 
th11 eection shall contmue as, unkss otherwi.&t provukd when author
ized or rat1f�d, to a person who hu ceaeed to be a d1rtttor, officer, 
employee, or agent and shall mure to the benefit of the hetrs, 
executore, and administrators of ■uch a per80n, unltH otMrwut 
provided wMn auth.oruttl or ratifttd 

(9) UnkH the corporatwn'• arhck, of mcorporatwn provuh otMr
wue, notw,th.tanding the {a1.lurr of a corporation to provide mckmm(,.
C'alwn, and ckRp,� any contrary ck�rm,natwn of tM board or of tM 
slwrrholckr, in tM •�c,fic ca.e, a dinctor, officer, employee, or agent of 
tM corporatwn who " or WtU a party to a procttdmg may apply for 
mckmnificatwn or aduo.nttnunt of ex�mes, or both, to tM court 
conducliflll tM proceeding, to tM circuit court, or to another court of 
com�tent Jur,sdU'tum On rttetpl of an applu:allon , tM court, after 
gwmg any notu:e that it con,mkr1 Mets.sary, may ordu uukmmficatwn 
and advanct�nt of e:rpenu1, including a�nse, incurf'fii m 1etlung 
court-ordend mckmnif,catwn or advance�nt of expense,, if it ckttr• 
mine, that 

( a) The d,rrctor, offu:tr, tmplaytt, or agent u entitled to mandatory
mLllmmfu:atwn unckr subuctwn ( 3), m which ca.u tht court shall al,o 
orchr the corporatwn to pay the dirtttor reasonable apenses incurred in 
obtaining court-orchred indemnification or adoonctmtnt of ttperues, 

(b) TM dinctor, offrur, employee, or agent u entl.lkd to ind.tmmfi•
roiu>n or adoonce�nt of �natl, or both, by v,rtiu of tM care� by 
the corponxtion of ,t, poWl!r pursuant to 1ubstttwn (7), or 

( c) Tht dirtttor, offu:er, employee, or agent u fairly and rta10nably
tnhtltd to ,nchmnificotwn or advanctrrumt of v:peruts , or both, m v�w 
of all the �kvant circumstance,, �gardleu of whether such person met 
tht ,tandard of conduct ut forth tn 1ub1tctwn (1 ) ,  subsection (2), or 
subi«tion (7) .  

(10) For purpow1 of thu 1ectwn, the �rm "corporation" mcluchs, m
additwn to the n,ulti"8 corporation, any con1tUutnt corporatwn 
( including any corutitiunt of a constitutnl) absorW in a con.,o/idahon 
or merger, ,o that any person wlw u or wa, a d,nctor, officer, tmploytt, 
or agent of a corutliuent corporatwn, or u or was uroing at the nqut1t 
of a corutitiunJ corporatwn a, a d,m:tor, offu:tr, tmploytt, or agent of 
another corporation, parlMrshtp, Joint �nture, tru,t, or other tnJ.tr• 
priu, u ,n the same po,,twn under thu uctwn with respect to tht 
resulting or ,urvivmg corporatwn a, he would have with respect to such 
corut1tuent corporatwn ,f ,,., ltparak aultntt had contmutd 

( 11) For purpou, of thu 1tction, tht term "other entf!rprues" 1ncludu
�mp/.oytt Mnefi.t plan,, the �rm "'upensti" include, counul ftts, 
,nc/uding thas, for app,al, tM �rm "lwbiluy" 1nc/ud,, obl,gatwn, ro
pay a Judg�nt, 1etllt�nt, ptnalty, fiM ( mclud,ng an ucue ta:t 
a,,es.td with re,p«t to any tmploytt btnefit plan), and apt RMI 
actually and naionably mcurnd with re,pect to a procttding, the �rm 
"procttding" mcludt, any threa�ru!d. pen.d,ng, or compkted action, 
,uu, or other type of procttdmg, whether civil, criminal, admmutratwe, 
or invut,gatiw and whether formal or informal, the �rm "agent" 
,nclucks a voluntttr, and the krm ",erving al the request of the 
corporation» mcludu any Nrvict a, a dinctor, officer, employu, or
agent of tht corporo.twn that impose, duttt• on 1uch persons, including 
dutu1 relat,ng to an tmploytt btM{it plan and ,ts pa.rtu:,panU or 
beM{iciaru,, and the term "not opposed to the best mlt'rtil of tht 
corporation" <k.cribe1 tht action, of a person who acts m good faith and 
m a manMr ht rm.onably bel�ut• to be m the bt1t m�rest, of the 
partu:ipa.nt, and btneficianu of an employee btMfi.t plan. 

(12){&} A corporation ■hall have power to purchase and maintain 
msurance on behalf of any penon who 11 or wu a director, officer, 
employee, or agent of the corporation or i1 or was aervmg at the 
request of the corporation u • director, officer, employee, or agent of 
another corporation, partner!h1p, jomt venture, tru8t, or other enter• 
pnse agamat any hab11ity auerted agam1t him and incurred by him in 
any auch capacity or an11nr out of h11 1tat111 •• auch, whether or not 
the corporation would have the power to indemnify him against 1uch 
liability under the prov111on1 of th11 &eetion. 

( 13)� If any expense, or other amount.a are paid by way of 
mdemntficataon otherwtae than by court order or action by the 
1hareholden or by an iMurance earner pursuant to insurance 

mamtamed by the corporation
1 the corporation ahall, not laU-r th.11.n the 

time of deltvery to shareholders of wntten notice of the next annual 
meeting of 11hareholden, unleu 1uch meeting i■ held w1thrn 3 months 
from the date of such payment, and, in any event, within 15 months 
from the date of such payment, deliver either person■Hy or by mail to 
each shareholder of record at the time entitled to vote for the election 
of direct.on a statement spec1fymg the penons paid, the amounts paid, 
and the nature and stalW!I at the time of such payment of the ht1g1t1on 
or threatened ht1gation. 

Section <I Section 617.028, Florrda Statutes, 111 amended to read 

617 028 Indemmficat1on and liability of officers, directors, managen, 
tru1tee1, employees, and agent.a -The prov1sioru1 of ss • 607 014, 
607 1646, and 607 165 apply to corporatlonl!I not for profit and rural 
tlrctric cooperativt• organized urukr chapter 425 Any reference to 
"direct.on" m tlwst ,ectton, � 8efttMI: includes the directors, 
managen, or trustee■ of a corporation not for profit or of a rural 
electric cooperatu.,e organ12ed under chap�r 425, provukd that the term 
"d,nctor" a, iatd in � 607 1 645 ,hall not include a director appointed 
by the ckvtloptr to the board of director, of a condominium a,aocUJtion 
unckr chapter 718 or a cooperatu,e a11oc,atwn under chaptLr 719 Any 
reft�nce to "1hanholder," in those stctio,u mcluch1 �mbtrs of a 
corporation not for profit and �mbtn of a rural tltctnc caoperatw� 
organ12ed unckr chapter 425. 

Section 5 Section 607.1645, Flonda Statues, 1e created to read. 

607.1645 Lu,b,luy of d1rn:rors -

( 1 > A dtnctor ll not �rsonally liable for monttary damage, to the 
corporaJwn or any other person for any 1taument, vote, ckcmon,  or 
failu� to act, regarding corporat� manager,unt or policy, by a dtrtctor, 
unleu· 

( a) The dtrrclor breach«l or fa1ltd UJ �rform his dut,e, as a director;
and 

(b) Tht dtnctor', breach of. or fatlun to perform, th-Ost dut�•
corut,tuta 

1 A violatwn of the criminal law, unleH the director ha.d r�<aonabk 
cau,e to btlievt his conduct wa, lawful or had no reasonablt cauu to 
�l�vt hu conduct was unlawful A Judgment or other final ad1udtca • 
twn against a dinctor in any crtminal procttdtng for a vwlatton of the 
crimm.al law tstop, that dinctor from contL1t,ng thl! fact that hu 
bnach, or fatlun to perform, con,titutt, a vwlatwn of the criminal law,· 
but dot, rwl t1top the dinctor from e,tabluhtn« that he had na.sonabk 
cause to btlieut that hu conduct wa, lawful or had no nasonabk cau.t 
ro b,/i,v, that h11 conduct wa, unlawful, 

2 A tnxnmctwn from which the director chrwed an improper 
p,r,onal b,n,fu, tltMr d1rn:tly or 1nd1rtetly; 

3 A c,rcumstanct unckr whu:h the liability provuwru of 1 607 144 
an applicable; 

4 In a procetdtrJ6 by or in the right of the corponxtion lo procun a 
JUdg�nt m tll favor or by or m the right of a 1hartholder, ronst'WUI 
duregard for the bat m�n,t of the corporation, or willful mL3Conduct, 
or 

5. In a procttdmg by or in tht rtght of .omeont other than the
corporation or a ,harelwlder, ncltleuMSI or an act or omu,zon which 
ww committtti in bad faith or with malicwru purpcne or in a manner 
uh,bittng wanton and willful dungard of human right,, safety, or 
prop,rty 

(2) For the purpost1 of thu 1ection, the term "reckUisntu" mturu
acting, or failing to act, in dungard of a n,k 

1 . Known, or 10 obvwua that tt should havt been known, UJ the
d,nctor; and 

2 The constq�nce• of which art known to tht director, or ,o obvwu, 
that they 1hauld hav, bttn lnown, ro b, ,o gr,at a, ro male, ,t h'8hly 
probably that harm would follow from ,uch actwn or omu1ion 

Sectrnn 6. Section 607 165, Flonda Statutes, •• created to r,ad 

607 165 Dindor dtt� not to havt <Ur,ved ,mproptr ptrsonal 
b,n,f,t -
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(b) "Director" mfflnl a ptraon who &f'rot! a, a dirutor, trust.er, or
mem�r of tM got>f!rmng board of an organuatwn 

( c) "Offu:er" mram a �rson who urw5 as an officer without
co�ruation ucrpt reimburument for actual ex�mes incurred or to 
� mcurrttl. 

Section 3 Section 607 014, Florida Statute■, 11 amended to read 

607 0 1 4  Indemnification of officers, directors, employees, and 
agents.-

(!)  A corporation ahall have power to indemnify any person who waa 
or ia a party, w HI &.hNase11ell M lte ..tie • � to any \lueateneel, 
,en11hn,:, .. eem,le&.ell fflteft; Mm; .. proceed.mg; � ltl-Ytl, 
•P11111Ral, allM1n11lNll, e1 ., 111 !!Hhgal1• e (other than an action by , or
m the nght of, the corporation), by reason of the fact that he 1s or wu
a direct.or, officer, employee, or agent of the corporation or II! or was
aervmg at the reque■t of the corporatmn u a director, officer,
employee, or agent of another corporatmn, partnership, JOmt venture,
trm1t, or other enterpnae agamst liabrl,ty KpettH (11,eh,uhng at.t.effle:,e' 
feea.}, J1.ul�enM, fiw;. MHi Hte111cn'8 ,ate fft 9e"'""er,, � an4
PeMena�ly incurred It,- ftlllt m connection with such � 8'Hi-; w
proceedmg, mcludmg any appeal thereof, if he acted m good faith and 
m a manner he reuonably believed to be in, or not opposed to, the best
mterel!lt.e or the corporation and, with respect to any cr1mmal actton or
proceedmg, had no rea10nable cause to believe his conduct was
unlawful. The termmatton of any afftH; Ht\; • proceeding by 
judgment, order, settlement, or conviction or upon a plea of nolo
contendere or it.l!I equivalent ehall not, of it.elf, create a plll!lumptlon
that the person did not act m good faith and m a manner which he
reaaonably believed to be m, or not opposed to, the be.!!lt mterest.8 of the
corporation or, with respect to any cnmmal action or proceeding, had 
reasonable cause to beheve that h1a conduct wu unlawful

(2) A corporation ■hall have power to mdemmfy any person, who wu
or 1• a party; • te t.hrea,t.enelli t.. � ffltH'H! • paf'l.y; to any proc��dmR 
,hreat.e11eil, pen1h11g:, ., eemplet.elll � ff WK by or m the right or 
the corporation to procure a Judgment m 1t.1!1 favor by reMOn of the fact 
that he i• or wu a director, officer, employee, or agent of the 
corporation or 11 or was 11ervmg at the request of the corporation as a 
director, officer, employee, or agent of another corporation, partner
ship, Joint venture, tn.18t, or other enterpnM!, agamst expenM!s and 
amount, paid in aettk�nl not excudmg, m thr Judgm.rnt of thr board 
of dirrcton, 1M e!tirnalm t::qNnM of ltt,gating tht procttding to 
concl�wn, 1neh,11h11g: aUePne:i;•' fee., actually and reasonably mcurred 
l,y Mtft m connection with the defense or aettlement of such proceeding 
� M NK, includmg any appeal thereof Such mckmmficatwn shall

be authorued if ,uch �r•on-; tf he acted m good faith and m • manner 
he reaaonably beheved to be m, or not oppoaed to, the best mterest!. of 
the corporation, except that no indemnification shall be made unckr 
thu !Ub!�ctr.on m reapect of any claim, l!Bue, or matter u to which 
such person shall have been adjudged to be hable MP nel!:hgenee ., 
ffl1l!lee11tl111cet HI Yle pePMl'flta11ee ef Me fft,y &.e \he eo.,e,a,un, unless, 
and only to the extent that, the court m which l!IUch proct!�dmg lffWMl 
M Mm was brought, or any othu court of comptttnt Junsdu:twn, shall 
determine upon application that, dei.pite the adjudication of hab1hty 
but m view of all circumstance• of the cue, such person 1s fairly and 
reasonably entitled. to mdemnity for such expeneee which such court 
ah■II deem proper 

(3) To the extent that a director, officer, employee, or agent of a
corporation has been successful on the merits or otherwise m defense of 
any � HM; ff proceed.mg referred to m sub3ect10n (1) or 
subsection (2), or m defen.se of any claim, 1uue, or matter therem, he 
shall be mdemmfied against expenses {1P1elwil111g •"erae,e' fee&} 
actually and reaMnably incurred by h1m m connection therewith. 

(4) Any mdemnification under sub&ecl1on ( 1 )  or sub8ecbon (2), unlees
pursuant to a detenmnatlon by a court, ehall be made by the 
corporation only u authonzed m the apecdic case upon a determina
tion that indemnification of the director, officer, employtt, or agent 1s 
proper 1n the circumstances because he has met the appl icable 
atandard of conduct set forth m subeect1on ( 1 )  or subsection (2) Such 
determination 1hal1 be made: 

(a) By the board of directors by a maJonty vote or a quorum
cons1stmg of directors who were not parties to such � MtK; ., 
proceeding; 

(b) If such a quorum i• not obtainable or, even 1f obtamable, by
ma;ority vot4! of a committee du.ly chs,gn.at4!d by the boord of dirtetort 
( m which d,rrctor, who are JXJrl�• may partu:,pak) coruistmg ,a[tly of 
two or more d,r�ctors not at the hme part�! to thr proc�ttdtng, 

( c) By 1nd,p,nd,nt /,gal counul.

I Sttlert4!d by tht board of directors prucri�d m paragraph ( a) or the 
comm,tttt prrscri�d m paragraph ( b); or 

2 If a quorum of tht! dirtttors cannnt be oblauud for paragraph ( a} 
and the commitl�� cannot � ch•,gn.attti uruhr paragraph ( b) , seleckd 
by mt\)Ortly LoOt� of th� full board of dtrtttors ( 1n which d1�ctors who 
an partu• may participate) • � M li.1e1n,ereeietl 1hree,eN1 • 
ftff'eei6; 9'· 111.epe,111le11L � ewMel ¼II •  WflM.eft �. or 

l� By the shareholders by a ma_:ionty vote of a quorum cons1etmg
of shareholden who were not parties to such ffkeft; 9Wff; &I' proceedmg 
or, 1( no !uch quorum is obtainable, by a ma1or,ty vot� of 1harrholckr, 
who wen not parlu! to .!!luch proc��d,ng 

(5) Eualuatwn of the rrtUonablt!Mn of ex�nu• and authorizatwn of 
mdemnificatron shall � math in the 5amt manMr a, tht! chtermination 
that uu:kmnifu:atwn u �rnussibl.t! Howtuer, if tht! cktermmatwn of 
pt!rmtss1b1ltly u math by uuhpt!ndent legal cou.n,el, pt!TSOru •pec1fitd 
by paragraph ( 4X c) ,hall eooluate tM rta.!!lonablerus! of upense, and 
may authorize ,ruhmnificatwn 

(6) E:c�nu, 1ncunwl by an offu:�r or director m ch/ending a civil or 
criminal procttdmg may � paid by thr corporatwn in advanct of tM 
final dupositwn of 3uch procttding upon receipt of an undertalung by 
or on �half of !uch dirtttor or offiur to repay such amount 1/ ht u 
ultirnat�ly found not to � entitled to mdemmfu:atwn by tht corporation 
pursuant to this section Expenses incurred by otht!r �mployee! and 
agtnt.!!I may � paul m advanct upon 1uch lt!rm! or conditwns that the 
board of dirtetors ch�ms appropria� 

� E:11:peMM, 1nehi111l1ng: at.hrne� e' fees, 111e'ilPPelli tR defentl.1n« • et¥tt 
H er1M1nal ffiMft; MHt.; ff pHeeed111g May 00 paK l,y W eePp•••'••" 
tft MYaMe ef t.he hftti lllmpneit.1el\ ef weh � ew-K, 1H' proeeell111g: 
1ttMf1 • prehftunary lllet.el'flt1nai1011 felle .. 111g e,ne ef t..he J'P•eed'ilre• 8M 
� ill swhaeel.1•11 W M,tM, t..he-. effiee.l', e111pl1yee , 6f' � PftNi 
Ute appheahle 8t.anlllaN. ef � 9ei fefth ¼II l!lulteee&.1en ffi ., 
ewheee,10n � M ac  au&.hertRlll 9)' 4he hNN ef tl1ree,ePI! 1-n t,.he epeetfi.e 
� aM; Hl ett.hef' e¥eftl.;- � tteeetpl. ti a-n vnlllertal.1ng l}y- 8f' H 
l>ehalf .r llte -. .m..,., efflployee, .. _,..1o _....i.-. 
....i.e. " ohall •ll,,,.,1,ly he �,1e,,,.,ft,� lh<tl he ,. ett\llle<I lo lie 
1nlllem111Helll hy \he eerpePM1111 H avih,"■eli HI &.ftte � 

� TM mchmmfu:atwn and advancttnuni of expenses provuhd 
pursuant to thu sectwn arr not exclusive, and a corporation may wll 
haYe t.he � t.e make any other or further mdemmficabon or 
advanctment of aptrn;es of any of 1t■ directors, officers, employN!s, or 
agent.l!I, under any bylaw, agreement, vote of shareholders or d1sm
terested d1recton, or otherw1M!, both as to action m his official capacity 
and aa to action m another capacity while holdmg such office; � 
all ,n�e111111Aeai.1e11 � gpw 11eg:hge11e'., � wt-»KH ffl1r.ee1111lwK 
However, mchnmificatwn or advanctnunt of �xfJt!n•e! .shall not ht mack 
to or on �half of any director, officer, �mploytt , or agtnt 1f a ;udg�nl 
or other final ad;ud,catwn �stabluht� that hu aclwM, or omis1,wn, to 
act, tvtre mat�rial to tht cause of action .!!lo ad.Jud,cattd and const1tuk 

( a) A violation of the crammal law, unlt!ss t� director, offu:tr, 
�mploytt, or agent had reasonable caus.t to btlttvt hu conduct WlU 
lawful or had ,w nasonablt cause to �litut his conduct wm- unlawful 

(b) A transact,on from whu:h the director, offiur tmployee, or agent
chraved an 1mpro[Nr ptrsonal bt!nefit, 

( c) In tht! cast of a director, a circumstance unckr whu:h the lwb,llty 
proui.s1oru of ! 607 144 an applicablt!; or 

( d) W 1llful misconduct or a conscwus disngard for tht bt!st mt�re!tl 
of tM. corporation m a procttdmg by or in tM right of tltt corporatwn to 
procun aJudgmtnt in it• favor or m a  procttdmg by or in the right of a 
shareholder 
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( ,) In the cau of a uttkment, such anformatwn °' tM departrrumt 
may rt:qu,n with regard l-0 tM claimant's antu:ipated futun los!eS 

/J) TM lou cul,u.,tm,nt up,ru, pauJ l<J d,{,ns, cou..,/, and all olMr 
allocated lo•• ad1iut�nt aptntJes paid. 

(Jt) TM da� and reason for final disposition, 1( no Judgment or 
settl,mumt. 

{l) A summary of tM occurnnce which created tM claim, which shall 
mcluch 

1 WMther tM uvurus clat�d wen tM result of phy1u:al damage to 
tM claimant, or �n the nttult of damage to the nputatton of the 
claimant, or �n balrd on ,el(-rhaling by the <kfendant, or wen in the 
natun of a s.hanhouhr dispute. 

2 A CUacnptwn of the typt of activity whu:h ca.wJed the lnJU,Y 

3 TM ,up.a taAen by the offittn or dtrrctors to anun that similar 
occurnnces art hn hlttly m the fuJure 

( m) Any other information rrqu,red by the ckpartrmnt to analyu and
eooluate the natun, causes, colt., and damage, involvtd in offiurs' and 
d1rrctors' liabd,ty ca.,e1 

3 TM c:kpa.rtnunt ,hall include a aummary of thui information in ib 
annual report 

Section 10 Subsection (2) of section 627 915, Flonda Statutes, 1986 
Supplement, 1a amended to read. 

627.915 Insurer expenence reportmg-

(2) Each insurer transacting fire, homeowner's multiple penl,
commercial multiple peril, medical malpract1ce, products l1■b1l1ty, 
worken' compensation, pnvate passenger automobile hebihty, com
merc1al automobile hab1hty, pnvate pauenger automobile physical 
damage, commercial automobile physical damage, offict.rs' and direc
tors' luibdity ,n,uranct, or other hab1hty u11urance shall report, for 
each auch hne ofmsurance, the information 1pec1fied m thu, 1mbaection 
to the department. The mformat1on shall be reported for direct Flonda 
busmese only and shall be reported on a calendar-year basis annual1y 
by Apnl 1 for the preceding calendar year· 

(a) Direct premiums wntten

(b) Direct premmm1 earned

(c) Losa reaervee for all known cla1m1:

l, At beginning of the year 

2. At end of the year

(d) Reeervea for losee1 tncurred but not reported

1. At begmnmg of the year

2, At end of the year, 

(e) Allocated lou ac\Ju■tment expense.

1. Reserve at beginning of the year

2. Reserve at end of the year.

3 Paid during the year 

CO Unallocated. loss �qJuatment expense.

1. Reserve at beginnmg of the year.

2. Reaerve at end of the year.

3, Paid dunng the year 

(gl Direct lo ... s paid, 

(h) Underwriting income or loss.

(i) Comm11&iom and brokerage fee■

(J) Taxes, hcem1ea, and fees 

(k) Other acqu1a1t1on cott&.

(1) General npensea,

(m) Pahcyholder dividends

(n) Net mvestment gatn or 1088 and other income gatn or lou
allocated pro rat■ by earned premium to Flonda busmes8 ut1hzmg the 
1nve8tment allocation formula contamP<i m the National A1.!loc1at1on of 
Insurance Commumoner's Profitability Report by hne by state 

Section 11. Nol.hmg an thu act ,hall bt con&trllt!d a., increa,i118 or 
ckcnru,ng tM lr.ab,l1ty of any �Non not hen!&n ,pttrfically ckliMOkd 

Section 12 Thia act shall take effect July 1, 1987, or upon l>Pcoming 
a law, whichever occW"8 later. 

Rep Bus moved the adoption of the amendment 

Repre8entat1ve Drage offered the fo1lowmg amendml'nt to the 
amendment 

Amendment I to Amendment I-On page U, line 7, strike .. TM" 
and maert In an actwn otMr than a ckrwative auit r�gardtn« o 
dtcmon by tM director to approve, rtJ«t, or otMrwi,� aff�ct th� outconv 
of on off�r to purchaM the atoc/e of, or to e{ftct a merger of, the 
corporation, the 

Rep Drage moved the adopt10n of the amendment to the amend
ment, which was adopted without obJectton 

The question recurred on the adoption of the amendment u 
amended, which was adopted without ob1ection. 

Repretentattve Bass offered the followmg title amendment. 

Amendment 2-0n page 1, line 1, through page 2, hne 2, etnke 
everything before the enacting clause and meert: 

A bill to be entitled An act relatmg to c1v1I hab1hty; prov1dm� 
legislative findings; prov1dmg hmtted c1v1l immunity to d1recton anc 
certain officers of certain nonprofit organ1zat10ns, am end1n1 
s 607 OU, F S , authonzmg corporat1on1 to indemmfy d1recton 
officere, employ�11, agents, and volunteera againet hab1hty and relate< 
expenses; providing for a procedure to pay such expenses, prov1dm1 
lim1tations on such indemnity, amending ■ 617 028, F S, prov1din1 
civil immunity to certain persons asaociated with corporations not fo 
profit, providing hm1tat1ons on such immunity, creating s 607 1645 
F.S., prov1dmg dtrectore of a corporation immunity from c1v1l habtlit)'
providing limitations, creatmg 8. 607 165, F S., providing for th 
approval and authorization of certam tranuctions ne-gotiated by 
dtrector; prov1drng directors and members of supervisory comm1ttee1 o
crec:bt umona 1mmumty from civil liability, prov1dmg hm1tallom
prov1d1ng truetee11 of a self-insurance truet fund immunity from civi
habthty, providmg limitations; creating 1 627.9122, F S., requ1rin
insurers to report additional mformation regarding officen' an
directors' habihty cla1m1, amending e. 627 915, F S , requmng m1u1
ere to separately report certain information for officers' and director,
hab1hty insurance, providmg an effective date

Rep Bass moved the adoption of the amendment, which was adopte 
without ob,Ject1on. 

Representatives Sandenon, Troxler, Starks, Shelley, Clemment 
Rochhn, Nergard and Mortham offered the following amendmenL 

Amendment 3-0n page 19, line 14, aft.er the period insert 

Section 7, Section 768,1351, Flonda Statutes, i1 created to read, 

768 1351 Voluntttr• ond nonprofi,t a,aocwtwna an youth athltt 
progro.ms, immunity from civil hab,lity-

( 1) Aa ustd u1- thu s«twn:

(a) "Nonprofit m,ocwtwn'' �n• an entity whu:h is organued aJ
nonprofit corporation or nonprofit unincorporated assocaatwn under tJ 
law, of thu 1tate or tlu Unikel States or any entity whu:h is authorw 
to do bus1Mu in this state a., a nonprofit corporation or untncorporat-l 
ai,ocuitwn under tM. law, of th,.. •lal.e, including, but not hmiud l 
youth or aJ.hUtic auociatwn,, voluntttr fi.n, ambulance, rtligw1, 
chantable, fraternal, vt!.ltran, civu:, county fa,r, or agru:ultural anoc, 
twru, or any separately chartered au.ulJary of tM foregoing, if organu, 
and o,wrated on a nonprofit b<Uu 

(b) "Youth athletu: program" �n, any p7'08ram optra�
conducted by a rwnprofit association for the ncrmtional and athU, 
btM{it of �rsona under 19 yror, of age in any iporl ncognutd a, 
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( 1) For purpoaa of u. 607 014 and 607 1645, a dtr?Ctor u dtt�d not
to ha� cknr.,ed an ,mpro�r �n.onal bemfit from any tramactwn if tht 
transactwn and naturt of any ptrsonal beu{it ckrivtd by tht director u 
not proh,b,tffl by ,tau or {t<kral law or ngulatwn and, without furthu 
fonitatwn: 

( a) Tht traruactwn and tht naturt of any ptrsonal M�(iU CUrwtd by
a dirtctor an ducloMd or kn.own to al/ dirtcton voting on tht matter, 
and tht tran.1aetwn wa. authcrufii, app�d, or ratif�d by at lttUt two 
director, who comprut a maJOr&ty of tht duintenited directors ( whtt.Mr 
or not such duinUrt1tnl directors constitute a quorum), 

(b) Tht tron.sachon and tht natun of any ptnonal berufi.ts cknt>M by
a dirtttor art d1.clo,td or known to tht sha"hclckN tntttltd to vote, 
and tM transaction wa, authonztd, approvtd, or ratified by tht 
af/irmall� volt or wntUn consent of ,uch 1hartholdtrs who hold a 
nuvonty of the aharn, tM voling of which is not controlled by dirttton 
who ckru�d a personal btMfit from or otherwl.$t had a personal m�ni,t 
m the tran.actwn, or 

( c) TM tron.actwn was fa,r and n<uonabk to tM corporotwn at tM
timt ,t WtU authorized by tM board, a committtt, or tM shanholckn, 
notwith,tandmg that a dirtttor �,ved a personal btMfit 

(2) Common or intertsted d1ncton may be counll!d m ckterm,ning tM 
prrunct of a qiwrum at a mtttm.g of tht board of d1rutors whrrh 
authorazts, approve,, or rallfie• such a tronsactwn 

(3) TM c,rcum.stance, ttt forth m subuctwn ( 1) an not t.:cclusu� and
do not pnclruh tM u:utence of otMr c,rcurmtana, unckr which a 
dinctor will M d.ttmtd not to have ckrwtd an improper bt�fi.t 

Section 7 Liability of dincton or supervl.$ory committtt mtmbtn of 
crttill unwm.-

( 1) A dinctor of a crtdit unwn organzud unckr state or ftckral law,
or a member of the •�rvi.ory committtt of such cndit union, is not 
personally liabk for monetary damages to the cnd,t unwn, ,t, numbers, 
or ay other penon.s for any statement, uote, ckcuwn, or failun to act, 
ngardmg corporate managtmtnt or policy, by a dinctor, unless 

( a) TM dinctor or tM mtmbtr of tM s�rvisory comm,tttt, bnacMd
or faded t-0 perform hu dut�, cu a director or a, a mtmbtr of tM 
,upervuory comm,tltt; and 

(b) The bf'ffl.Ch or failure to perform by the director or the TMmbtr of
tht supervl.$ory committtt constitute,. 

I A violation of the criminal law, unku tM dtrtttor or tht mtmber of 
tM 1uptrv1SOry committee had rta10nablt cau.,e to btlttve hUJ conduct 
wa, lawful or had no 1'ffl6onabk cauu to btlU!1.1t hu conduct uxu 
unlawful A ;u4rrumt or other final ad.,udu:ation again.st a dtm:tor or a 
member of a 1uperouor:y committtt m any rnmtnal proceedtng for a 
vwlatwn of th.t cnm,nal law e,top, that dinctor or �mbtr from 
contesting the fact that hi., breach, or failun to perform, corutUutt, a 
vr.olatwn of tM criminal law, but �, not e6top tM dtrrctor or �mbtr 
of the ,upervuory committtt from e,tabluhmg that ht had 1'ffl6onablt 
cawe to believe that h,.. conduct wa, lawful or had no noaonablt cauu 
to btl�� that hu conduct wa, unlawful, 

2 A tran,actwn from which tM dir«tor or tht mtmbu of tM 
sup,rouory comm,tUe cknved an improper personal benefit, ttt�r 
dtnctly or tndinctly; or 

3 RttkhHMH or an act or omiuion which was comm1tttd m bad 
faith or with malu:wu., purpou or in a manner txhibitiflK wanton and 
wulful d,.r,gard of human nght,, saf•ty. or prop,rty 

(2) For the purpme, of thLI sectwn, tht term "ncltlturuu" mmn,
acting, or failing to act, in du�gard of a risk· 

1 Known, or ,o obvwu., that ,t 1hould halH! bttn known, to tht 
d,nctor or member of tht su.ptrvuory comm,tt.te; and 

2 The con,eq�nc�• of which arr known to the d,nctor or tM mtmbtr 
of tM ruperouory comm,tttt, or so obvioru that they should ha� bttn 
known, to bt ,o g�t a, to maht Ii highly probable that hann would 
follow from such action or omr.,,ion 

Section 8. Liability of trtaltts of self-uuurance trust fund -

( I) A tru,ttt of any self-in,uranct trUJJt fund organized under tht
law, of thu •� u not personally ltablt for morutary damager to any 
p,non for o:ny rtattmtnt, oote, dttuion, or failurr lo act, regarding tM 
managtment or policy of tht fund, by a tnattt, unkH. 

( a) Tht trurttt breacMCi or faikd to perform hi, dut�8 m: a tru.,ttt,
and 

( b) The trwttt's breach of. or failure to perform, hu dut�•
conrtitutt, 

1 A vwlatwn of the cnminal law, unle., the truittt had reuonabk 
cauu to btl1..t1.1t hu conduct was lawful or had no rrcuonablt cau,t to 
btl1..t1.1t hu conduct was unlawful A ;udg�nl or other final ad;udu:a
twn agam,t a tru,ttt in any cr1mtnal procttding for vwlatwn of tM 
criminal law tstops that trrultt from conttsting the fact that hu brttu:h, 
or fa,lun to perform, comtttutt, a vr.olatwn of the cnm,nal law, but 
dots not tstop tht trusttt from establuh,ng that ht had rta,onable cau« 
to btltt� that hu conduct wa, lawful or had no rtaMJnablt cauu to 
�lttvt that hu conduct wa, unlawful; 

2 A transaction from which the tru,ttt ckrw�d an improper per,onal 
benefit, �,th.er directly or tndirtttly; or 

3 Reclcle11neH or an act or omi,.swn whu:h wa, committed m bad 
faith or with malicwu., purpo,� or m a manner exhibiting wanton and 
w,llful dur,gard of human r,ght,, ,af,ty, or prop,rty 

(2) For the purpose, of thu sectwn, tht term "reclt.k81MH" mta.n, 
acting or failing to act, in dungard of a rid 

(a) Known, or ,o obvwu, that it should ha1.1t bttn known, to the
tru,ttt, and 

(b) TM conseq�nu, of whu:h atY known to tht tnu.ttt, or ,o obvwu,
that they !hould ha� �tn known, to I"! ,o gnat a, to malte ti hi6hlY 
probable that harm would follow from 8UCh actwn or omuswn 

Section 9 Section 627 .9122, Florida Statutee, i1 created to read: 
627 9122 Offic�n• and dirtttor,' liability claim,; rrpolU by ,n.sur

,,., _ 
( 1) Each imurer providing CO'Nragt for offittn' and dinctort'

lwbUity coverage shall rrport to tM Departnunt of I n.,uranct any claim 
or actwn for damage, clainud to ha� Men cau.ud by error, omission, or 
Mgligenct in tlu! performance of the offiar'• or director', ttrvictr, if the 
rlaim re,ulttd in: 

( a) A final ;ud.gmtnt m any amount

(b) A uttle�nt m any amount

( c) A final dUJpmitwn not n,ultmg m payment on �half of tht
,nsund. 

Report. shall be filtd with the dtpartnunt no later than 60 day, 
following tht occurrenct of any e�nt luted in paragraph, (a), (b), or (c) 

(2) Tht report, tYquirtd by ,ubuctwn ( 1) ,hall contain:

( al TM nam<, addr,11, and po,,twn Mid by th• 1,uur,d, and IM typ,
of corporat&on or orKanuatwn, including clau1fu:atwns a., provukd tn 
stction 501 (c) of the Internal Rtwnu.t Cock of 1954, a, anunckd 

(b) Tht in,urtd's policy number
( c) Tht date of tht occurrenct which CT'fflUd tht claim.
( d) TM date tht claim UJaJ rtported lo tht insurrr

( �) The namt of th.t m1urttl penon Thu mformatwn rhall be
pnv,t,g,d and confuknt<al and ,hall not b, d...,lo,.d by th, d.partm<nl 
without tht COMtnt of tM mJund per,on Thu information may M uud 
by tM d.partm<nt for purpau1 of uknt,(ymg mult1pl• or duplu:at, 
claun• aru,ng out of tht same occurnnct. 

( () TM dat, of 1u<1, •f {ikd. 

lg) TM total numb<r and nam,1 of all d.f•ndant, mvolv,d m tM 
claim 

( h) TM dat, and amount of Judgm,nt or ,.ttl,m,nt, tog<IMr with a
copy of tht stttltment or Judgment 



May 26, 1987 JOURNAL OF 'l'HE HOUSE OF REPRESENTATIVES 573 

Yeu-114

The Chair Fnshe Langton Henke 
Abrama Gaffney Lawson Rochlin
Amold Garcia Lewi■ Rudd 
Aacherl Gardner Libert, R11.1h
Bainter Ghclunan Lippman Sample
Baruanm Goode Locke Sanderson
Bankhead Gordon Logan Sansom 
BUI Grindle Lombard Saunders 
Bell Guber Long Shelley 
Bloom Guetafaon Mackenzie Simon 
Bron80n Hanaon Mackey Simone
Brown Harden Martin Smith 
Burnsed Hargrett Martinez Souto 
Canady Harm McEwan Stark•
Carlton Hawkm1 Meffert Stone 
Carpenter Healey Measeremith Thomu
c .... H,11 Metcalf Titone 
Clark Hodge■ M1tche1l Tobiassen
ClemenUI Holland Morse Tobin 
Coegrove Ireland Mortham Trammell
Crotty Irvine Nergard Troxler 
Dantzler Jamerson Ogden Upchurch
Davis Jennings Ostrau Wallace 
Deut&h Johnson, B. L Patchett We�ter
D1az-Balart Johnaon, R C. Peep! .. Wetherell
Drage Jones, C F Press Woodruff 
Dunbar Jones, D. L. Reaves Young 
F,gg Kelly Reddick
Fnedman King Rehm 

Nays-None 

Vote! after roll call:

Yeas-Gonzalez-Quevedo, Frankel

So the b1 II p..aed, u amended, and wu 1mmed1ately certified to the 
Senate 

Without obJect1on, con.alderation of HB 1338 was temporanly 
deferred. 

CSIHB 1237-A bill to be entitled An act relating to education,
amendinr 1 228 0,U, F S; revising the definition of "dropout",
amending s 230 2313, F S; requinng each 1ehool d1str1ct to implement
a plan for providing student services; expanding guidance 1erv1ce1 and
prov1dmg dulles of couneelon, provtdmg for a d1stnct-level trackmg 
system; amending •· 232.245, F S , relating to the pupil progreM1on
program, requtnng provunons for us11ting atudenta to achieve re
quired grade pomt average, amending ■ 232 246, F S , amending 
effective date, requinng tchool district pohc1es de1!llgned to assist 
students m meeting the grade point requirement, prov1dmg for the 
award of a certificate of completion when grade pomt requ1remenU1 are
not met; creating 1. 232 2463, F.S,, providing for a 1tandard1zed
gradmg ■yat.em in pubhc high schoole; amending s. 232.301, F S, 
requmng the Department of Education to disseminate finding& of 
model dropout prevention program,; requ1rmg the department to 
conduct a &tudy relating to cert1ficate1 of completion and dropout
p�vrnt1on; amending •- 228 0617, F.S, d1rrcting the Department of
Education to el!'ltabh&h two demon,trabon proJects, providing an 
effective date 

-wu read the third time by title

The Committee on Rulel'I &. Calendar offered the followmg amend
ment: 

Amendment 7-0n page 3, lme 7, stnke "clasa scheduhng for 
&tudent.8," and tMert: cla,• 1ch«lulmg for ,tucknt.s, 

Rep B L Johnson moved the adoption of the amendment, which
wa, adopted without objection. 

The quest10n recurred on passage of CSIHB 1237 The vote wu 

Yeu--110 

The Chair Fnedman Langton Henke
Abram• Fnshe Lawaon Rochlm
Aacherl Gaffney Lew11 Rudd 
Bamter .Garcia Libert, Ru.,h
BanJIDID Gardner Lippman Sample
Bankhead Glickman Locke Sandenon
B ... Goode Logan San■om 
Bell Gordon Lombard Saunden
Bloom Gnndle Mackenzie Shelley 
Bronson Guber Mackey Simon 
Brown Guetafson Martin Smith 
Burke Han.on Martinez Souto 
Burnaed Harden McEwan Stark.
Canady Hargrett Meffert Stone 
Carlton HarTII Meeaerarnith Thomas
c .... Hawkin, Metcalf Titone 
Clark Healey M1tchell TobtaMen
Clements Hodge■ Mone Tobin 
Cosgrove Ireland Mort.ham Trammell
Crotty Irvine Nergard Troxler 
Dantzler Jamerson Ogden Upchurch
Dav11 Jennmgi O1trau Wallace 
Deutach John90n, B. L. Patchett Webl!lter
D1az-Balart JohMOn, RC. Peeple■ Wetherell
Drage Jone,, C F Presa Woodruff 
Dunbar Janee, D L. Reaves Young 
Figg Kelly Reddick
Frankel King Rehm 

Nays-5

Amold Hill Holland Simone
Carpenter

Vot.. after roll call:

Yeu-Gonz.alez-Quevedo

So the bill passed, aa amended, and wu immediately certified to � Senate after engrossment. 

0CS for SBa IOINI, 963 and 6§1-A bill to be entitled An act relatmg 
to c1v1l hab1hty, amending• 607.014, F.S , authonzmg corporations to
mdemmfy directors, officen, employee,, agentl!J, and volunteers
agamat hab1hty and related expenses, prov1dmg for a procedure to pay
such expenses, prov1dmg hm1tationl!I on ■uch mdemmty; amending
■. 617.028, F S, prov1dtng c1v1l immunity to &uch persona a.saociated
with corporation, not for profit and rural electr1c cooperabvel!I,
providing hmitatton■ on 1uch 1mmuruty; providing for the approval
and author1r.at1on of cert.am transactions negotiated by 1uch persons;
creating 1. 607 1645, F.S., prov1dmg officen, d1recton, and volunteen 
of a corporation immunity from c1v1l hab1hty, proV1dmg hm1tat1ona,
creating s 607 .165, F.S., prov1d1ng for the approval and authorization
of certain transact1onl!I negotiated by an officer or director, the board or
directors, or l!lhareholden of a corporatrnn; providing d1rectora, officers,
committee members, chief operating officers, executive officers and
volunteen, of credit umon1 1mmumty from civil hab1hty, prov1dmg 
hm1tat1on1, prov1dmg tnu11teea, officen, or volunt.een of • aelf-1nsur
ance trust fund 1mmumty from c1v1l habihty; prov1dmg lim1tat1one;
providing trustees, directors, officen, memben, or volunteers of a
nonprofit organtzabon 1mmumty from civil habihty; prov1dmg hm1ta
tion1, prov1dmg an effective date. 

-wu read the third time by title On passage, the vote was·

Yeu--111

The- Chair Bell Caau D1az�Balart
Abram.8 Bloom Clark Drage
Arnold Bronaon Clementa Dunbar
Ascherl Brown Cosgrove Figg 
Bamter - Burke Crotty Frankel
BanJ.!lntn Burnsed Dantzler Fnedman
Bankhead Canady DaVl.s Fn1he 
Ba .. Carpenter Deutach Gaffney
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flport by tM Amauur A.thktu: Unwn or tM National CollegUIU Athletic 
Association 

(2) Any person who, without compensation, exctpt rtimburstmtnt for
recuonabk uperue, actually incurred or to be mcurrtd, and as a 
voluntttr, rtnckr1 1ervia1 m a youth athletic program a, a manager, 
coach, ump,rr, or rt{ertt, or a, an a&itstant managtr or coach, and any 
nonprofit aa,ociatwn or any offiur or tmploytt tMrm{ conducting a 
youth ath�tu: program, shall not M Mld liable to any person for any 
cwil damage, a., a result of any act or omi.,swn m rrnchrmg such 
ttrvitt1 or m conducting 1uch program ,f 1uch act or om,uwn occurs 
dunng tM courit of a 60TM or otMr athletic event or organized practice 
tlurtfor. Thu 1ub1tthon ,hall not apply to any ad or omisuon 
mtent1on.ally ck,,gn.ed to cau.e harm or to any grosi.ly negligent act or 
omiuwn whu:h causa harm to any person 

(3) Thu uctwn shall not M con,tru,d to aff,ct or modify any autmg
kgal btul.6 for tkUrmimng tM liability or ckft!nu from liability of any 
�r•on not co�rtd by immunity conftrrtd by thu s«twn 

Rep Sanderson moved the adoption of the amendment 

Representative, Bus and Upchurch offered the following sub!ititute 
amendment· 

Sub■titute Amendment 3--0n page 19, between lines 14 and 15, 
msert a new aectfon TM Ugislaturt of tht Stott of Florula btl�1.1t:s 
that the public policy of thi, Statt shall bt to tncouragt tht prouuwn of 
urvu:t• by uoluntttrs and ncognizt• that m •trvmg tht public, 
uoluntttrs may bt 1ubm,ttmg tMnutlvts to the posubihty of •uil by 
thos, s,rved TM L,gulatur, furlMr finds that II would b, in IM public 
mttrtst to rt� unn.e�nary <kttrrtnts to 1trv,� and that within the 
con,tramti of the statt and ft<kral constitutwn,, tht Ugulaturt thould 
coruuhr modi(u:atwn, in tht tort, mckmnity, and uuuronce laws o(thu 
Stott The Ltgislaturt, haumg tstabluhtd tht Acackmu: Task Foret for 
Rev�w of tht Insurance and Tort Syste�. and havmg dincted tht taslt 
force to nvU!w and to rtcommLnd changt!I to tht tort and msuroMe 
laws of this it.ah, d«s Mrtby dirtct that tht rtu�w of taul t.ruh forct 
,hall bt upanded, a, ntttssary, to incluck a con.iuhratwn of tht tfftct, 
and t� t!Xtt!nt oftM t!{fttt, ofto'rt and msurontt law, on tM provuwn of 
volunttt!r ,rroiai m thr., Statt, and to 1ncluck its findings and 
rrcomm,ndatwru nsult1ng from it• consukratwn of th.tat! issUt!• in it• 
r,porl to IM L,gi,latur, to b, r,port,d rw laur than March 1 ,  1988 
(renumber eubeequent eecttons) 

Rep Upchurch moved the adoption of the substitute amendment, 
which wae adopted, 

Representative Upchurch offered the following title amendment 

Amendmrnt 4-0n page 2, hne 1, a�r "hm1Ult1oms," msert 
d1rectmg the Academic Tuk Force for the Review of the Insurance and 
Tort Systema to make certam recommendations, 

Rep. Upchurch moved the adoption of the amendment, which wH 
adopted without obJectlon. 

Representatives Sanderson, Troxler, Starks, Shelley, Clemenl.8, 
Rochlin, Nergard and Mortham offered the followmg amendment 

Amendment 5--0n page 21,  lme 9, after the period insert 

Section 1 1, Section 768 1351, F1onda Statutea, 1s created to read 

768 1351 Voluntt,r, and nonprofit associations in youth aihlt!tu: 
program,; immunity from cwtl liability -

( I) As ustd ,n thi, sttbon.

(a) "Nonprofit auociatwn" mtans an tnttty which is organutd U$ a
nonprofit corporatwn or nonprofit un1ncorporatt!d a.,f;OC&atwn undtr t� 
law, of thu •tak or t� Umtt!d Sta�, or any t!nllty whu:h r., authcrutd 
to do bu,1nt11 in this ,ta� as a nonprofit corporatwn or unmcorporoted 
auociatwn unckr tM law, of this ilatt, including, but not l,m,ttd to, 
youth or athlt!tic a.sociatwna, uoluntur fin, ambulanct, rthgwus, 
charitabk, fraUrnal, Vt!ttran, cwu:, county fair, or agricultural assocui
twns, or any uparauly charUrtd auxiliary of the fongo1ng, 1f organiud 
and o�rahd on a nonprofit 00$i.s 

(b) "Youth athltttc program" mfflna any program Opt!rattd or
conduct,d by a nonprofit assocuitwn for tM rrcrffltional and athl,tu: 

btntfit of pt!rf;Om undtr 19 yror, of agt 1n any ,port rrcognut!d cu a 
sport by tht Amakur Athlt!tic Union or tht Natwnal Colltguit, Athktic 
Auoeiatwn 

(2) Any pt!NOn who, without comperuatwn, attpl nimbunt!fflt!nt for
rt<Uonabk t:t:�mt• actually mcurrrd or to be ,ncurnd, and a, a 
voluntur, rrrukr• urvices in a youth athlttLC program a, a mana.g�r. 
coach, umpirt!, or rtfertt, or as an cu,utant manager or coach, and any 
nonprofit a.,1ociatwn or any offictr or tmploytt tMnof conductiq a 
youth athktic program, ,hall not � Mid luibk to any pt!rson for any 
cwil damagei a, a rtsult of any act or omuuon in rtn<hrmg 1uch 
,�roices or m conducting 5uch prolJram if ,uch act or omisawn occur, 
dunng tM count! of a game or otMr athl.t!tic tVt!nl or organLZtd practace 
tlurtfor Thu ,ubatctlon •hall not apply to any act or omu11wn 
mttntwnally �,igntd to cauu hann or t.o any gro11ly �gligtnl act or 
omu.uon which cauiet harm to any pt!,..on 

(3) Tht5 •tttwn ,hall not bt! corutriud to affect or modify any uut1n«
kgal basis far chttrmmmg t� liability or <h{t!nM from liability of any 
pt!non not co1.1t:nd by immunity con[t!rnd by thia ,ectwn. lrenumber 
subsequent sectton1 ) 

Rep Sanderson moved the adoption of the amendment, which fa1 led 
of adoption. Under Rule 8. 19, the bill was referred to the Engroumg 
Clerk. 

HB 1-415--A bill to be entitled An act relating to the boundaries of 
Santa Rosa County and Escambia County; amending ss 7 17  and 7 55, 
F S , redefining the boundar1e1 of Escambia and Santa Rosa Counties; 
prov1dmg that Navarre Beach shall be included m the boundary of 
Santa R08A County, prov1dmg an effective date. 

-wu read the second time by title

The Committee on Judiciary offered the followmg amendment 

Amendment 1-0n page 3, Imes 20 and 21 , strike all of said lmea: 
and msert Section 3. This act shall take effect only upon approval by 
an affirmative vote of a majority of mdiv1duals holdmg a subleue of 
prope-rty located m Navarre Beach, descnbed. as "Fractwnal Sections 
28 to 33, inclusive m Townah1p 2 South, Range 26 West, and 
Fractional Section 36 m Township 2 South, Range 27 West, contammg 
in the aggregate 600 acre, more or leM," voting m a  referendum to be 
held by the Board of County Comm1ss1onen of Santa Rosa County m 
COnJUnct1on with the next pres1dent1al preference primary, regular 
pnmary or general election, m accordance with the provunons of law 
relatmg to elections currently in fon:e, except that this section ahall 
take effect upon becoming a law 

Rep B L. JohniOn moved the adoption of the amendment, which 
was adopted without obJectlon 

Representatives Tobiassen and BanJantn offered the following 
amendment 

Amendment 2-0n page 3, line• 20 and 21 otnke all of aud hn .. 
and msert 

Section 3 Thia act shall take effect only upon ill approval by a 
m•Jonty vote of those qualified �lect.on of EM:amb1a County and a 
maJonty vote ofth08e qualified electors of Santa Rau County voting m 
a referendum to be held by the Escambia County Board of County 
CommiMionera and the Santa Rosa Board of County Comm1sa1oners m 
conJunct1on with the pres1dent1al preference election on Tuesday, 
March 8, 1988 

Rep BaQJanm moved the adoption of the amendment. 

Representative Simon offered the following substitute amendment· 

Subotitute Amendment 2-0n p•ge 3, Imes 20 & 21 otnke all of 
said Imes and msert 

St!ctwn 3 TM Board of County CommuswMrs of Escambia County 
shall call a rtft!nndum of tM qu.alif�d tlrctors of tM County m 
con;unctwn with th, nut pniuhntw.l prrf,nnce primary, ngular 
prunary or gtntrol eltttwn m accordanu with the proviswns of law 
relating to tltctwns currtntly in fortt on the question of whttht!r Florida 
should cf!rh Escambia County to Alabama Upon the affirmatw� uolt of 
a mqJOrity of oo�r, voting an the rt{trmdum, tht Escambui County 
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(c) •umohc1ted con,umtr ttlt:phont coU- mt"an, a camumtr ttlt·
phoM call other than a call made: 

In rt•ponu to an uprtu nq�d of the person calkd, 

2. Primanly in conntctian w,th an uuhnt dtbt or contract, pay•
mtnt or performance of which hat not Mtn compldtd at the time of 
,uch call,· or 

3. To any per,an with whom tht ttltphont ,olicitor ha, an txiihn,
bu.in.tu rtlation,hip. 

(d) •comm'"ion• mean, the Flonda Public &ru,ct Comm1u1on.

(t) •Tt:lephoM ,obcito,.- mram any natural ptr1on, firm, orgaruza
tion, partntrship, a.,ociahon, or corporation who ma•t• or catut• to M 
madt a coruumtr ttltphonr call, includm1, but not l,m,ttd to, call. 
madt by un of automated dialint or rtcorrkd TMUatt dtvict• 

(() •Divu,on• ml!'am tht DwU,on of Con.um.er Services of tht 
Dtparlmtnt of ...48ncultun and Coruumer Stru,ce,. 

(2) Any telephonr ,olic1tor who malte• an un,olu:ittd comumtr ttlt
phont call to a rt,idtntud ttltphont numbrr ,hall 

(a) ldtntify himulf or hrr,rlf and thr bu,1nrH on who3t brhalf hr
or ,hr " 1olicitin, 1mmtdiat-ely upon maJun, contact by ttltphont with 
thr prr,on who i, the obJrct of the ttltphonr ,ol1c1tation; and

(b) With.in 30 aecond. after br11nning the convtNahon, 1nqu1re 
whrthrr tht �r•on bean, ,ol1.e1ttd u ,nttre,ted ,n lutrn,n, to a ,ale,
preuntat,on and immrdiately dilcontimu the ,olicitahon 1{ tht �r•on 
brint ,olic,ted 1ivr1 a nr1ahve re,ponu. 

(3) Any n,idential ttltphoM ,ulncnber dt1irm1 a dirrctory lutin,
ind1catm1 that tht ,uNcribtr doe, not wa,h to rtctwe uruol1c1ted con
,umer teltphonr call, may notify the urving local exchange company 
and ordrr an extra linr Ultin, tffechvr with the nut te�phont direc
tory wut Such extra line lilting ,hall ap�ar directly benrath tht pn
mary U,tmt and ,hall rrad •No Sale• Sobc1tahon Call,.• The chargt for
,uch txtra hne li.,t1n,, ,hall be the tanffed rate, a, approved by the
commu,ion for additional or extra line lutm11.

(-4) No ttltphone ,olicitor ,hall mahr or cau,e to be made any un10-
l1c1ted coniumtr teltphonr call to any rcmdentUJl trltphont number if
tht number for that telephone apptars 1n the then-current directory
publUhed by the telephone company and ,uch lutmll indicate, that tht
,ub,cnbtr dor, not wuh to ncr,vr uniolic,ted con,umrr telrphonr calls

(5) No trlrphonr ,olic,tor ,hall attempt to contact by trltphont any
ptrion who,t re1ickntial ttltphone numbtr " not mcluchd in tht mo,t
recently publi,htd telrphoM dirrctory a, tht rt1ult of a rtqut1t for an 
unpubluhtd trlephonr numbrr, unlru tht prr,on malling 1uch 1ol1e1ta
tion ha, had prtv1ou, lnuintH t.rptnrnct with thr ptr3on 1ol,c,ttd. 

(6) Tht divi,ion ,hall inve,hgatr any complaint, rtcrwtd concern
ing violation, of tha, section If, afttr mve1ti1atin1 any complaint, tht
dwu,on find, that thtrt ha, bttn a violation of thu 1tct1on, it may bring
an action to ,mpo,t a civil penalty and to ,rth ,uch other relit{, mclud
ing injunctive relief, a, tht court dtrml appropraatt a1aimt thr telt
phonr ,olicitor. TM civil �nalty ,hall not t:tctrd $10,000 ptr v10lahon 
and ,hall br dtposittd in tht Gtntral Rtl>f!nut Fund, unallocated

(7) Ttltphont companit• ,hall not bt rt1pon11blt for the tnforct
mtnt of tht prov111on, of thi, 1tchon, and ,hall not bt Uablt for any
t"or or omi,11on in tM luhn,1 madt pur,uant htrtto 

Section 3. If any provil,on of thil act or thr application therto{ to
any ptnon or circum.tanct i, hrld invalid, thr invalidity ,hall not 
afftct othtr proviliom or applicatiom of tht act which can be givtn 
tf{tct without the invalid provmom or appl,cotion, and to thi, rnd tht
provi,ion, of thu act art dtclarrd 1tvtrablr. 

(and renumber ■ubaequent ■eel.ion■,)

Amendment 2-0n page 1 in the title, line 8, after the aemi--colon (;) 
maert: creatinc 1. 501.059, F.S.; providinc definit1ona; providinc restric
tions upon unaohcited consumer telephone calla to retideneet; prohibit
ing the miking of un■olic1tod con■umer telephone call■ l<l cerllm ■ub
scribera; authorizing the Divia1on of Consumer Services of the 
Department o( Acnculture and Conaumer Services to 1nve■t11ate com
plaintl of violatiom and imtitutt c1vtl proceedinp; providin1 ■everab1l
ity; 

Amendment 3-0n pq:1 2, linet 12 and 13, 11nb all of aa1d hnn
and in■ert: cnm,nal or admini,trat1vt action dirtctly at"U,ng out of 
,uch cuttm1, rrroutin, or dwtr,1on of ttltphone liMI. 

On motions by Senator Kiter, the S.nata refu.aed to concur m th• 
HoUle amendment.a: and the HoUM wu reque1ted to recede. The action 
of the Senate wu certified to the Hou■e. 

Tht Horwrablt John W. Voit, Prt11dtnt 

I am directed to inform the Senate that the Hou■e of Repre■entativea 
hu paued with amendment SB 312 and raqueata the concurrence of th, 
Sen1te 

John B. Ph,lp,, Ckrh 

SB 312-A bill to be entitlad An act relatin1 to atate landa; amendmc 
,. 253.025, F S.; providin1 that purchue ne1otiation1 for cart.a.in lanch be 
initiated. within 6 month, of the approval of appraiaala; authorizin1 tha 
waiver of ev1d1nce of marketability for certain acqui,,ibons of property; 
addinc ■ 253.03(16), F.S.; providine for procedurN to establi!1h a prica for 
th• d11po11tion of state Janda; provtdmg (or rulemakinc; providm1 an 
effect.iv, data. 

Amendment 1-0n pq:e 2, line 19 strike: July 1, 1987 and inurt: 
upon becominc law 

On motion by Senator Brown, the Senate concurred in the HOUN 
amendment. 

SB 312 puaed u amended 111d wu ordered enrro■aed 111d then 
enrolled. The action of the Senate wu certified to the Houae. The vota 
on puuge wu. 

Yeu-38 

Mr. Pre■ident 
Beard 
Brown 
Ch1ldera, D 
Childera, W D. 
Crawford 
Cren■haw 
Deratany 
Dudley 
Frank 

Nay■-None 

Gordon 
Grant 
Grizzle 
Hair 
Hill 
Hollmpwortb 
Jenne 
Jenmng■
John■on 
Kirkpatrick 

Voto ofter roll call: 

Yea-Guardeau 

Kiser 
Langley 
Lehtinen 
Ma1chon 
Mvsolia 
McPhenon 
Meek 
Myen 
Petenon 
Plummer 

Tht Horwrable John W Vott, Prt•idtnt 

Roi-Lehtinen 
Scott 
Stuart 
Thomu 
Thurman 
Wein■tem 
Weinstock 
Woodoon 

I am directed to inform the Senate that the Hollie of Repreaentativea 
hu passed with amendment■ CS for 88'1 1096, 963 and 65-& and request.a 
the �nee of the Senate.

r.::J;/ 
John B Ph,lp,, Cltrh 

CS for SB'■ 1096, 118S ind 85• A b1ll 1<1 be ■ntitled An 1ct relat
inc t'.o cavil liab1biy; amendm1 1. 607.ou, F.S.; authorizm1 corporatiom 
to indemnify director., officera, employee., qenta, and volunteer. 
againat liability and related upenaea; providin1 for a procedure to pay 
■uch expenaea; prov1din1 limitations on ■uch indemnity; amendins •·
617.028, F S i  providinc civil immunity to such penom u■ociat.d. with 
corporatlom not for profit and rural electric coopentivu; providinc limi
tationa on such immunity; providin1 for the approval and authoruation 
of certain transactions nea:otiated by such per■om; creatinc •· 607.16-45,
F.S., provtdm& officen, directora, and volunteen of a corporation immu•
mty from civil liability; providmc limitationa; creatinc ■• 607.165, F.S.;
providinc for th, approval and authorization of certain tranuctiona
necotiated by an officer or director, the board of directora, or ■harehold
en of a corpor1tion; providing directora, offictira, committee memben, 
chief operatinc officen, executive officen and volunteen, of credit union■
immunity from civil liability; providin1 hmitationa; providm& trulUIN, 
officers, or volunteen of a aelf-i111wance truat fund immunity from civil 
liability; provtdin1 limitationa; providina: truatea, d.incton, officen,
members, or volunteen of a nonprofit orcani:r.ation immunity from civil
liability; providinc limitationa; providine an effective date.
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Garcia 
Gardner 
Glickman 
Goode 
Gordon 
Grindle 
Guber 
Guataf.on 
Hanson 
Harden 
Hargrett 
Ham11 
Hawkms 
Healey 
Hill 
Hodge• 
Ireland 
Jrvme 
Jamenon 
Jennmga 

Nays-2 

Martinez 

Johta0n, B L 

Johnaon, R C. 
Jone,, C. F. 
Jones

1 
D L 

Kelly 
Kmg 
Langton 
Law10n 
Lew111 

Libert, 
Lippman 
Locke 
Logan 
Lombard 
Long 
Mackeru:1e 

Mackey 
Martm 
McEwen 
Meffert 

Woodruff 

Votes after roll call· 

Measersm1th 

Metcalf 
M1tcliell 
Mon,e 
Mortham 
Nergard 
Ogden 
01trau 
Patchett 
Peeples 
Pre .. 
Reaves 

Reddick 
Rehm 
Renke 
Rochlin 

Rudd 
Rush 
Sample 

Sansom 

Yeas--Gonzalez-Quevedo, Sanderson 

Saunders 
Shelley 
Simon 
Simone 
Smith 
&uto 
St.ark, 
Stone 
Thomas 
Titone 
Tob1auen 
Tobm 
Trammell 
Troxler 
Upchurch 
Wallace 
Webster 

Wetherell 
Young 

So the bill pa.Med, u amended, and wu immNi1ately certified to the 
Senate 

HB 1415-A bill to be entitled An act relating to the boundanel'I of 
Santa Roii■ County and Eacambu1 County, amending sa 7.17 and 7 55, 
F S , redefimng the boundaries of Escambia and Santa Rosa Counties, 
prov1dmg- that Navarre Beach shall be mcludNi in the boundary of 
Santa Rosa County; providing an effective date 

-waa read the third time by title. On paMage, the vote was

Yea�9 

The Chair Deutsch Johruion, R. C Reaves 
Abrame Figg Kelly Reddick 
Arnold Frankel Langton Rochlm 
Ascher! Friedman L1bert1 Rudd 
B ... Gaffney Lippman Rush 
Bell Garcia Locke Saunden 
Bloom Gardner Logan Simon 
Brown Glickman Long Smith 
Burke Goode Mackenzie Titone 
Burnsed Gordon Martin Tobin 
Canady Guber Martmez Trammell 
Carlton Gustaf80n Meffert Upchurch 
Carpenter Hargrett Metcalf Wallace 
Clark Ham■ M1tcliell Wetherell 
Clemente Healey Ogden Young 
Co1grove Hodgeo O!ltrau 
Dantzler Jamenon Peeple1 
Davis Johnaon, B L Pre .. 

Nay&--<46 

Bainter Gnndle Lombard Sansom 
BanJanm Haneon Mackey Shelley 
Bankhead Harden McEwan Simone 
Bronson Hill Meuenmith &uto 
c .... Holland Mone Starka 
Crotty Ireland Mortham Stone 
Diu-Balart Irvine Nergard Thomu 
Dnga Jenntnga Patchett TobtaMen 
Dunbar Jone1, D. L. Rehm Troxler 
Fnshe Kmg Renke Webster 
Gonzalez- Lawaon Sample Woodruff 

Quevedo Lewi, Sandenon 

& the bill puaed, u amended, and wu immediately certified to the 
Senate 

Motions Relating to Committee References 

On pomt of order by Rep. Gardner, Cha1nnan, that they do not affect 
&ppropriattorui, the following balls were withdrawn from the Cormmt
tee on Fmance & Taxation and placed on the Calendar: HBs 831 and 
1414. On further pomt by Rep. Gardner, HB■ 606 and 319 wen, 
withdrawn from the Committee on Finance & Taxation and remam 
refl!rred to the Committee on Appropriallona. 

On motion by Rep Burnaed, Chairman, without obJect.1on1 SB 266 
was withdrawn from the Committee on Transportat10n and placed on 
the Calendar 

On motion by Rep Stone, without obJection, HB 662 wu withdrawn 
from further consideration of the House 

On motion by Rep Martin, Chairman, wJthout obJechon, HB 833 
WH withdrawn from the Committee on Natural Resources and 
remains referred to the Committee on Appropriatione 

On motion by Rep, Abrama, Chairman, without obJect.1on, HB SS.. 
wu withdrawn from the Conmnttee on Health Care and placed on the 
Calendar 

On motion by Rep Reddick, Chamnan, without obJection, HR 1493 
wa■ withdrawn from the Committee on Youth and placed on the 
Calendar 

Matters on Reconsideration 

SB 539-A bill to be entitled An act relating to contraband 
forfeiture•; amending 1 932 704, F S.; allowing proceed!! from contra• 
band forfeiture 1ales to be expended for drug abuse education and 
treatment purposes, prov1dmg an effective date 

-was taken up, pending on motion by Rep Peeples to recomnder the
vote by which the ball passed. The question recurred on the motion to 
recon1ider, which wu agreed to. 

On further motion by Rep. Peeples, the House recora1dered votes by 
which Amendment.a l and 2 were adopted. Without obJect1on, the 
amendments were withdrawn. 

Representative Peeples offered the following amendment 

Amendment 3--0n pages 1-3, stnke everyth.mg after the enactmg 
dau� and msert. 

Section 1 Paragraph (a) of subsection (3) and subaectlon (5) of 
eection 932.704, Flonda Statute,, are amended to read. 

932.704 Forfeiture proceedmgs.-

(3)<a) Whenever the head of the law enforcement agency effecting 
the forfeiture deems it necessary or expecbent to aell the property 
forfeited rather than to retain it for the use of the law enforcement 
agency, or 1f the property 1s ,iubJect to a hen which has been preserved 
by the court, he shall cause a notice of the sale to be made by 
publication u provided by law and thereafter shall d11pose of the 
property at public auction to the highest bidder for caah without 
appraisal. In lieu of the u.le of the property, the head of the law 
enforcement agency, whenever he deem, 1t neceeeary or expedient, 
may ulvage the property or tranafer the property to any public or 
nonprofit orgamzat1on, provided such property 1• not subJect to a hen 
pre,erved by the court a, provided in 1. 932.703(3). The proceed. of 
ule l!lhall be apphNI firat, to payment of the balan� due on any Hen 
pre&erved by the court m the forfeiture proceedings; eecond, to 
payment of the coat incurred by the seizmg agency m connection with 
the atorage, mamtenance, ■ecurity, and forfeiture of 1uch property, 
third, to payment of court coats incurred m the forfeiture proceedm11. 
The remammg proceeds ■hall be depoaited m a special law enforce
ment truat fund eetabhshed by the board of county comm1as1oners or 
the governing body of the mu01c1pahty and 1uch proceeds and interest 
earned therefrom ahall be uaed for 1chool ruourc.e offictr, crime 
pnventwn, or drug tducatwn program.a or for otMr law enforcement 
purpo8es �. These fund.a may be expended only upon request by tht 
aheriff to the board of county commias1oners or by the chief of pohce to 
the governing body of the muruc1pahty, accompamed by a written 
cert.1ficat1on that the reque1t comphea With the provteions of th11 
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Amendment I-On p11Je 2, line 6, through page 19, hne 21, 1t.rlke 
everythin&: after the enactm& clause and amert: 

St-ct1on 1 (1) Tht UgUlatull find, that the ,ermce of qualified 
persoru on tM governmg board, of nonprofit corporation, and 0-1,oc,a
hom u critical to tht tf/ic1ent and elfectrve conduct of ,uch organiz.a· 
hon., m the provuwn of 1erv1ce, and other beM{it, to the nt,um of the 
1tatt The LrgUlature further find. that, within rea,anabtr limit,, per· 
•om off,mng their 1erv,u1 a, directors of 1uch nonprofit orgaruza tiom
•hould be perm,ttf!d to �rform without undue conct>rn for the po,s1b,l-
1ty of litigation aruing from the di,charte of their dutie, a, policy
malt.en.

(2) The Ugulature further fmd1 that t� ,erv,ce of qLUJhf,ed per
ions on the tovernin1 board. of corporation,, credit union., and ,etf
msura nce tnut funCU i, m the public mttre,t and that withm rea.a:on
ablt hmitahoru, ,uch �r,on, ,hould bt ptrm1tted to �rform without 
undue concern for tht pouibility of litigation armng from the duchartt 
of thtar dut,e, a, policy malcer, TM Lrti5laturt further find, that tht 
casr low of thr 1tatt dM1 not adrquatrly df'ttntatt thr ltab,hty of thou 
•trumt on 1outm1n, board,, and that ,uch dtlmeatwn throuxh tht clar
iftcatwn of tht appropnatt 1tandard of cart dut an ,ndw,dual and a
corporation by a mtmbtr of a go�rnint board 1-1 r11tntial m tncourag
ifli tht contmued 1tru,ct of qualified ptr,on, on ,uch 1outm1fli board, 

Section 2 Of(ictra and dll'tctor, of ctrta,n corporation, and 016oc,a
t1on.1 not for profit, immunity from c1uil l1ab1'1ty -

(1) An officer or d1rector of a nonpro/tt organization reco1niztd
under 1tction 501 (c) (3) or 1tction 501 (c)(4) or ,ection 501 (c) (6) , or of an 
agr1culturol or o horticultural or1anizatJon recotniztd under ltction 
50l (c) (5), of th, lnt,rnal R,v,nu, Cod• of 1986, a, am,nd,d, i., not p,r
•onally habit for monetary damatt• to any �r,on for any action ,tatt
mtnt, vott, dtcuion, or fa,lun to taJce on action, rtfardmg corporate 
managemen t or policy by an of/,ctr or director, unlt11 

(a) Tht officer or di�ctor breochtd or failtd to perform hi, dutie, a,
an officer or director, and 

(b) The officer'• or director', breach, or failure to perform, hi.$ dutit!I
comt,tute, 

J A violation of tht criminal law, unltu the triatet had l'f'lUonable 
cau.st! to btht!Vt h11 conduct wa, lawful or had no recuonablt! cautt to 
�l,tut hu conduct was unlawful A Judgment or otht!r final ad1udica · 
twn aga,mt o trwtt!t in any criminal procttdmg for violation of the 
criminal law t1top1 that trwtet from conte,tmt the fact that his 
brtach, or fo,lure to ptrform, con,titute• a violation of the cnmmo l law, 
but dM, not t•top the tru,ttt from t1tablulung that ht had rt!asonablt 
cawt to bt!l&tvt that hi, conduct wa, lawful or had no rea1onablt cau,t 
to believt that h11 conduct wa, unlawful; 

2 A tran,action from which the officer or director denvtd an 
&mproptr ptr,onal Mntfit, either dinctly or 111.directly, or 

3 Reclclt!UMU or an act or om11,ion wh,ch wa, comm,tttd in bad 
faith or with mahcww purpme or m a manntr t:rhib,tin, wanton and 
w,ll{ul di.,rtgard of human ritht,, 1aftty, or property 

(2) For the purpoae, of thu 1tctJon, the ttrm·

(a) •Rtclde1,ne11" mean, actJn, or fa1l,n1 to act, in durtgard of a
,,.,,._ 

I. Known, or 10 obv,ow that they ,hould have bttn known, to bt ,o
treat a, to maier 1t luihly probable that harm would follow from 1uch 
actwn or omu,wn 

2 The conieq�nce, of which art known to the off,ctr or d,rtctor, or 
10 obvwu, that they ,hould haue bc!tn Amown, to bt ,o great a, to maltt 
it hithly probable that harm would follow from such action or omi.uwn 

(b) •D,nctor" mean, a ptnon wh.o ,ervu a, a darector, tru.,tte, or
mtmbtr of the 1overmn, board of an ortanuotwn 

(c) •Officer" mean, o Pf!Tlon who ,erve, a.a: on of/1ctr w,thout com·
ptri,ahon uctpt nimbu.rnment for actual uptnltl ,ncu"ed or to bt 
mcu"td 

Section 3. Section 607.0U, Florida Statuu,1, i.■ amended to read: 

607.014 Indemnificat,on of officen, directon, employee•, and 
q:entl.-

(1)  A corporation ahall have power to indemnify any penon who WM 
or i1 a party, er 1• lMealene .. t,o lie m•de a ,.,,, , to any ihrut.eR1tl, 
r,ettdittg, er eempl•�li aetien, ,,ut, er proceeding, "'heU1,e, e.uil, er1•111al, 
alimu111tr■t1.e, er iB1e1tigati11e (other than an action by, or in the neht 
of, the corporatJ.on), by reason of the fact that he 1.1 or wu a director, offi
cer, employee, or qent of the corporation or 11 or wu aervine: at the 
reque1t of the corporation u a duector, orficer, employee, or ■cent of 
another corporation, partnership, jomt venture, truat, or other enterpriae 
agam1t liability HJ!H1HI hnelLJ!ling aUe,11eyw' fee,,, Jvdgaenta, Hne1, 
Md ■-etJ:11\a ,aul u, aettlement ■et.wally ei. fllMenalll� incurred � 
in connection with such ■eUon, elti,, e, proceed1nc, includmc any appeal 
thereof, tf he acted in good f■.1 tb and in a m■nn•r he reuon■bly believed 
to be m, or not opposed to, th• belt mterotl of the corporation and, with 
re1pect to any criminal action or proceeding, bad no rea.aonable cause to 
behtve hia conduct wu unlawful The termination of any aai,1""• 1wii, •• 
proceedine by Judrment, order, settlement, or conviction or upon a plea 
of nolo contendere or its equivalent ,hall not, of itself, create a pre1ump• 
hon that the pereon did not act 10 rood faith and in a manner wluch he 
reuonably beheved to be 1n, or not opposed to, the beat mt.ereat. of the 
corporation or, with reapect to ■ny cnmmal act10n or proceedme, had 
reuonable c■uae to believe that h,a conduct wu unlawful. 

(2) A corporation ahall have power to indemnify any penon, who wu
or i1 a party, ftP .. lhtea&ene .. •• �e •••e a pat'iy, to any prout!dm1 
t,hreaienefi, ,..., .. 1n1, ftP e••plebd aet1en •• 1w11 by or m the nght of the 
corporation to procure a jud(ment m 1ta favor by reuon of the fact that 
he ll or wu a director, officer, employee, or a,ent of the corporation or 
11 or wu aervine at the requeat of the corporation u a director, officer, 
employee, or q:ent of another corporation, partnenh1p, JOmt venture, 
tru»t, or other ent.erpnae, q:ain1t es.pemes and amount, po,d in ,tttlt
ment not t:rcttding, m the Judgment of tht board of director,, the t5tl
mattd exprn,f! of ht&1ating the procttdin, to conclu,wn, .. elwd1-.:c 
aiti.ern,e�•• l'eee, actually and reuon■bly mcurred � in connection 
with the defenae or aettlement of auch proceed,n, ae,ie■ er ,iii,, includ
ing any appeal thereof Such mdtmmficatwn ,hall bt authorized 1f ,uch 
ptr&on,-4-he acted in good faith and in a manner he reuonably beheved 
to be in, or not oppoaed to, the beat interNta of the corporation, except 
that no mdemntficat1on ahall be m11de under thu 1ubsecuon in reapect of 
any claim, issue, or matter u to which auch penon ,hall have been 
ad1udged to be bable /.er fle,l11eftee er ... eeiflth•d ifl Ute 1'•rf:e,aane1 er 
h11 dwt.� ie the ee,porat.1ea unleu, and only to the extent that, the court 
m which auch procttdm8 aet1eR er ■'Iii\ wu broucht. or any other court 
of competent Jurild,ction, 1hall determme upon application that, del!!lpite 
the ad1ud1c■tion of habihty but m view of all circum1tancel!!I of the cue, 
auch person II fairly and reuonably entitled. to mdemmty for auch 
e1.peme1 which 1ucb court ,hall deem proper. 

(3) To the extent that a director, officer, employee, or agent of a cor
poration bu been succeuful on the merit.a or otherwile in defense of any 
aei1en, ew11, er proceed.me referred to in sub.ect1on (1) or auhHction (2), 
or m defeme of any claim, iuue, or matter therein, he ,hall be indemni
fied ae:am1t Hpetllfll (inel1,11l:111c •U•lft•YI' feet} actually and reuon■bly 
incurred by lum m connection therewith. 

(4) Any indemmfic■tJ.on under aubaection (1) or aubaection (2), unless 
punuant to a determination by a court, •hall be made by the corporation 
only u authorized m the specific cue upon a determmation that mdem
mfication of the director, officer, employee, or a,ent is proper in the dr
cum1t■nces becauae he bu met the applicable standard of conduct Mt 
forth m 1ubaecbon (1) or aubeection (2). Such determination 1hall be 
made 

(a) By the board of directon by a majority vote of a quorum comiat• 
me of directon who were not partlea to such aetien1 awii, •• proceedinc; 

(b) If auch a quorum ii not obtainable or, even if obtainable, by 
ma1onty vote of a committee duly dt1'1nated by the board of dirtctora 
(in which dtrtctor, who on partit, may participate) con,uhn, 1olely of 
two or mort dlTtctor, not at the time partie, to the proceeding, 

( c) By independent letol coun,tl. 

1 Selected by the board of dinctor, pre,cnbtd m parapaph (a) or 
the comm,tttt prt1cribtd in parajraph (b), or 

2 If a quorum of tht director, cannot be obtained for para1raph (a) 
and th, comm,tt•• cannot b, de,,,nat,d und,r para1raph (b), ,.l,ct,d 
by ma1onty vote of the full board of director, (in which director, who 
an portie• may part,c,patt) a 4:tuNa ef d�intere,tei. eli,eeltN N 
1h,eeiti11 ■y it111lepe111i111i leral eewel U'I a M"iU1■ ,,ini1n; or 



458 JOURNAL OF THE SENATE May 28, 1987 

( d)� By the 1hareholden by a majority vote of a quorum coruiisting
of 1hareholden who were not partiea to 1uch ■Mie■1 ■u,t., •• proceedina: 
or, if no 1uch quorum U obta,nabk, by a majority vote of 1hanholder1 
who were not parhe, to ,uch proceedin,. 

(5) Evaluation of th,: rea,onableneu of uperue, and authorization
of indemnification ,hall M mode ,n the 1a'1U' manmr a, tM ddermina
trnn that ,ndemmf,cation " ,nrminib�. Howeuer, if tM df'!ternunahon 
of pernuuibrbty u made by independent legal coun,1:l, per11oru 1peci
fied by para1raph (4)(c) shall evaluate the rea,onablemu of expenus 
and may authonu indemnif,cahon. 

(6) Ex�n,,:1 incurnd by an officer or director in de/endin, a cwil
or crimmal proceedint may M paid by the corporation in advance of the 
frnal dupo,ition of ,uch proceeding upon nce,pt of an undertaJnng by 
or on behalf of auch d,rector or officer to repay auch amount if he i, ullt· 
mately found not to be entitled to indemm/1cat10n by iht' corporation 
pur,uant to thi., 1ectwn. Expen.,e, incurred by other employee, and 
axent• may be paid in aduance upon ,uch term, or condition, that the 
board of dtrector, dttm.a appropriate 

OH E■peftee■1 iftel11tli111 atWlftle�• fee11 1newl'f1lll 111 tleHlnliin1 • ei 11 
., e,i11unal ae$i1111 11i11t1 •• II"! I! 1 !11,g aay he paitl h'.', \he 11,peratu,n in 
ad••Mee ef $fte final tlWp11itien ef ■weh aeiii1n, 1w1$, e, ,neeelling Yf181'!1 
a i,,elimiMrY tl1t.e,-i111ti1■ feLl■••inc eH ■f the preeellwea 1et feri.h in 
wb1eetie11 (0 that t.he tli:Pee4er1 ■ffiee,, e11111leye1, ,r aceBt. met. "'e apph 
Nhle 1'6fttl•lll ef el!111alwet 1e$ Mrth in ■whlel!'Nen (1) 1r 11ih■ee\1en (�) er 
• a1i1t.he,i11tl. lay t.he l111utl 1f 81re1\eN 1ft \he np eeifie eue 11111!1, 111. e1iher 
•••n\. 1i111111 r11eipt, ef an 1c1,11tl1rial11ng lll!', •• e11 behalf 1f tifte tl1ree1e,, em 
eer, e11111l1:,ee1 If -cent t.1 re11a, 1weh Mlel.lftt, wnle• 1t 1hall vlti11tately 
lie tleter•in11i that 111 ii 1ntitleli WI lie i■ile•nifieii. kty the e■pt1e,1t1en 11
1wth11ri1eii. in t.hil aeMilR, 

(7)00 The indemn,.f1cahon and advancemtnt of upen1e1 provided
pur,uant to thi, ,echon are not uclu,i�, and a corporation may lfttil 
ha, e i,he pe11 er $e make any other or further indemnification or advance
ment of txperue, of any of it.a director■, officen, employees, or a,entl, 
under any bylaw, apeement.. vote of ■hareholden or di■interetted direc
t.on, or oth•l'Wlle, lxtth u to action tn hia official capacity and u to 
action in another capacity while holdin1 such office, e.eepi an 1nlie•11 1fi 
ea\111n acain,t 1n• 11e1ligenee IP ••iUfwil •iaennli-.aei$. However, 1ndemm
f1cation or aduancttMnt of expen.e, 1hall not be made to or on bthalf 
of any director, officer, tmplayee, or agent if a judgment or other final 
adJud,cation e1tabli.lM1 that hi, action,, or om,,.,on, to act, wtre matt
rial to the cau,e of action 10 adJudicated and corutitute: 

(a) A violation. of the criminal law, unle11 the director, officrr,
employee, or a,en.t had rea.onab� cau,t to believe hu conduct wa, 
lawful or had no re(Uonable cau.,e to �lieut hu conduct wa, unlawful, 

(b) A traruaction from which tht director, officer, employee, or
aient dtrtutd an improper ptr,onal btnefit; 

(c) In the C(Ue of a director, a circum.,tance under which the l,abil,ty
provuion., of , 607 I« art applicable, or 

( d) Willful muconduct or a con,cwu.i dure1ard for the be.st mtere,t,
of the corporation in a procred,n, by or in the n1ht of the corporation 
to procure a judtrMnt in it, favor or in a prouedin, by or in the right 
of a ,harthalder. 

(8)ffi Indemnification and advancement of expen,e, u provided in 
thaa aection ahaU contmue u, unle11 otherwi,t provided when authorized 
or ratified, to a person who hu ceued to be a director, officer, employee, 
or agent and shall inure to the benefit of the hein, uecuton, and admm
i■lraton of such • pert0n, unleu atherwi,e provided when authorized or 
ratified. 

(9) Unleu the corporation', article, of incorporatwn provide other
wi,e, rwtw1tlutanchnt tM failun of a corporation to provide indtmm{l
cation, and despite any contrary determination of tht board or of tht 
,hareholder, m tM •pec1(1c ca.it, a diritctor, officer, employee, or atent 
of tht corporation who " or wa, a party to a proceedmt may apply far 
mdtmn,fication or advancement of e-xpen,e,, or both, to the court can
duch� the procttdin,, to the circwt court, or to aMthu court of com
petent Jurud,ction. On recitipt of an application, the court, after iivint 
any not&ct that it con11dtr1 Mceuary, may order indemnification and 
aduanctment of uptn1e1, includin, expen1t1 mcu"ed in ,eelung court
ardend indemnification or advancerMnt of expen.t,, if it dttemune, 
that 

(a) TM director, officer, tmploytt, or a1ent i, entitled to mandatory
mdemn,.{lcation undtr ,ub.stction (3), in wh,ch ca,e the court ,hall al,o 
orde-r the corporation. to pay the director na,onablt upenltl incurred 
m obtaining court-ordered mdemrnf1cahon or aduancement of expen,e1; 

(b) The d,rectar, off1ctr, employet, or a,ent u entitled to 1ndemmf1-
catwn or advancement of exMn.at1, or both, by uirttU of tM uerci1t by 
the corporation of tb power pur,uant to 1ub1ection (7), or 

(c) The director, off,cer, itmployte, or a1ent u fairly and rta1onably
entitled to mdemm{lcatwn or advancement of u�n,e,, or both, m view 
of all tht reltvant c,rcumstanct•, re1ardle.s1 of whtthtr ,uch Mnan met 
the- ttandard of conduct ,et forth in 1ub1tction (1), 1ub1ect1on (2), or 
1ub.section (7). 

(10) For purpo,e, of th11 aechon, tht term •corporation• mcludea, m
odd1hon to tht rt,ultm1 corporation, any camhtut'nt corporatwn (m
dudmt any con,t,tuent of a camtituent) ab11orbed in a con,olidat,on or 
mer1u, ,o that any 1Hr1on who i., or wa, a director, officer, employet, 
or a1ent of a con.,t1tuent corporation, or " or wa, ,ervin, at the rtquut 
of a can,tituent corporation aa a director, officer, employee, or a,tnt of 
another corporation, partner1h1p, Joint venture, tnut, or other enter• 
pn,t, u m the ,ame po,ihon undtr thi, ,ecti.on with rt1pect to the 
rt1ultmg or ,urvwmg corporation (U ht would have with rt1pect to 1uch 
conatituent corporation if it, 1eparate exutence had contmutd 

(1 1) For purpoltl of thi, ,echon, the term •other tnte-rprue,• 
include, employee bent/it plan,; tht term •upenu,• include, coun1tl 
fee,, includm1 tho,e for appeal, the term •1,ab,lity• ,ncludt• obli1ahon, 
to poy a 1ud1ment, ,ettlement, JHMlty, fine (including an ucilt tax 
a11turd with re,pect to any tmploytt beM/1t plan), and exMrutt actu
ally and rta,onably mcu"ed with re1ptct to a proceeding, tht term 
•proceed,n,- include-• any threatened, pendin1, or completf!d achon, 
,u1t, or other type- of procttdin,, whethtr cwil, cnm,nat, admmutrahvt,
or mue.sttgatt� and whtther formal or informal, tht ttrm •a1tnt•
include• a uoluntttr; and the term •,ervint at tht rrque,t of the corpo
ratwn• include, any 1trv1ct a, a dirtctor, officer, employee, or a1ent of
the corporation that impo,e, du.tie.s on .such person,, mdud1ft8 duttr,
relating to an employee benefit plan and 1t1 parhcipont1 or benefma�
ritt, and tht term •not oppo1td to tht be1t intert1t of thr corporation•
de.scr,bt, tM action, of a per,on who act, m toad faith and in a manner
ht rea,onably believe, to be m the be1t mtere,t, of tht participant, and
benef1c,ane, of an employee benefit plan

(12)00 A corporation shall hav, power to purchase and mamtam 
insurance on behalf of any penon who i■ or wu a director, officer, 
employee, or qent of the corporation or ia or wu ■ervmc at the reque■t 
of the corporation u I director, officer, employee, or agt-nt of another 
corporation, partnenhip, jomt venture, truAt, or other enterpr1.1e a,aimt 
any bab1lity a.uerted agaiml him and incurred by him m any such capac
ity or armna: out of hi, etatua u 1uch, whether or not the corporation 
would have the power to indemnify him again■t 1uch bab1hty under the 
provieiom of th11 section 

(13){'» If any expenae■ or other amount.I llrl! paid by way of indemni
fication otherwise than by court order or action by the 1hareholden or by 
an insurance earner punuant to maurance maintained by the corpora• 
tion, the corporation 1hall, not later than the tun, of delivery to 1hare
holden of written notice of the next annual meetin1 of 1hareholden, 
unleu ■uch meetmg: i■ held withm 3 month, from the date of such p,y
ment.. and, in any event, within 15 monthl from the date of ■uch pay
ment, debver either penonally or by mail to each 1hareholder of record 
at the time entitled to vote for the election of directon a ■tatement 1peci
fym1 th, penona paid, the amount.a paid, and the natura and atatua at 
the time of 1ucb payment of the ht11ation or threatened iiticat1on. 

Section ,&. Section 617 028, Florida Statute■, ll amended to read: 

617 028 Indemnification and liability of officers, directon, managen, 
lrU1teea, employee,, and aient.a.-The provilions of " .,. 607 .OU, 
607 1645, and 607 165 apply to corporationa not for profit and rural elec
tric cooperatwt, orgamztd under chapter 425. Any reference to .. direc
t.on" m tho,e ,ection, 1;Mt aee,111n mclude■ the directon, manqen, or 
trustees or a corporation not for profit or of a rural electric caoperatwt 
orgamzed under chapter 425, prouidtd that the term •director• a.s i.utd 
m ,. 607. 1645 ,hall not include a director appointed by tM dtvelaper to 
tht board of d1rtctor1 of a condominium auociahon under chapter 718 
or a cooptratiut a,1oc1ation under chapttr 719. Any rt/trtnct ta •,hare
holder,• in tho1t ,ect,on, include, member, of a corporation not for 
profit and mtmbtr• of a rural eltctr,c cooperat,� organized undtr 
chapttr 425. 
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Section 5. Section 607 . 1645, Florid• Statutea, it created to read: 

607 1645 Lwbihty of d1rtctor1.-

(l) A director u not �r,onally hobk for mondary damaie• to tht
corporation or any other �r,on for any ,tatement, uott, dtcu1on, or 
failure to act, rt6ard1n, corporate mana1e�nt or pohcy, by a director, 
unltH 

(a) Thf! director breached or failed to perform hu duhtl 01 a d1rtc•
tor, and 

(b) TM director', breach of, or failure to Jnrform, t�t dutie, con
•htutH 

1 A violation of tht cnminal law, unlt11 the director had reasonable 
cauu to Mlit� hu conduct wa, lawful or had no recuonablt cause to 
Mlitvt hU conduct WM unlawful A JUdtmtnt or other final adjudica· 
twn ata,rut a director in any criminal procted,n., for a violation of tht 
cnm,nal law e,top, that director from conte,tin.1 the fact that hu 
brtach, or fa,lurt to ptrform, corutitutt1 a vwlotwn of tht criminal low, 
but dM• not t•top tht dirtctor from r.tabluhing that he had rtwonab� 
cawt to bel,eue that hu conduct wa. lawful or had no rt<Uonable cauit 
to btlitut that Im conduct wcu unlawful; 

2 A traruactian from which tht director dtrwtd an improptr per
•onal MM/it, tithtr dittctly or ,ndirtctly,· 

3 A cu-cum1tance under which the h.ability provi.,ioru of ,. 607 144 
art applicablt; 

4 In a prouedin, by or in the ritht of tht corporation to procure a 
jud1ment in it, favor or by or in tht nfht of a ,hartholdtr, coruciotu 
durtiard for tht bt,t inttrt•t of tht corporation, or willful mi.lcanduct, 
or 

5 In a procttd1n, by or in the n,ht of ,omeont other than tht cor
poration or a •hartholdtr, reclrle .. nt .. or an act or omtnion whu:h wa., 
committed m bad faith or with malicwu, purpost or m a  manner exhib
ihn, wanton and willful di.retard of human neht,, •aftty, or property 

(2) For tht pur�H of thu ltction, tht ttrm •rtclrl.t,.neu• mean.,
acting, or fa,bn, to act, in dUretard of a rule: 

1 Known, or •o olwio&u that it •hould have been lcnown, to tht dirtc• 
tor; and 

2 Tht consequence. of which art A:nown to tht du-tctor, or •o obu1-
0UI that they ,hould hav« Men lcnown, to bt •o treat a, to make it 
hithly probable that harm would follow from •uch action or omu,ion 

S.CtJ.on 6. Section 607.165, Flor ida Statutea, l!I created to read: 

607 165 Director dtemtd nol to havt dtrwtd improJUr ,nr•onal btn· 
•fit 
-

(1) For purpo,t.1 of u 601 014 and 607.1645, a du-ector U deemtd not
to haoe deriVtd an improper ptr,onal benefit from any traruaction if 
tht traruactwn and nature of any per,onal bent.fit dt.nved by the direc
tor u not prohibited by •tatt or /tdt.ral law or reeulation and, w,thoul 
further limitation: 

(a) In an action othtr than a denuative ,u.i retard,n, o dtcuion by 
the dirtctor to opproVt, rtJtct, or othtrwut affect tht outcomt of on 
ol/ttr to purcluutt tht ataclc of, or to ttl/tct a mergtr of, tht corporation, 
tht traruochon and t� nature of any ptr•onal bent.fat• dtnued by a 
dirtctor are dUcla.td or h:nown to all director, uohnt on tht matter, and 
the traruachon wcu authonztd, approved, or rah{itd by at lta,t two 
director• who compri•t. a majority of the duinttre,ted director• 
(wht.tMr or not ,uch duinttresttd dJrtctor, con,t1tutt a quorum); 

(b) The traruact10n and tht natun- of any pt,.onal btnt./it• derived 
by a director are duclo,ed or known to the •hartholder, tntitltd to uott, 
and tht traruaction wcu authoriztd, approvtd, or ratified by tht affirm
ahvt! vote or written corutnt of ,uch •horeholdtr• who hold o ma1ority 
of tht ,hare•, tM uotmt of which II not controlled by dirtctor• who 
dt.nvtd a per,onal bent/it from or otMrwue hod a pt,;,onal inttrtlt in 
tht traruaction; or 

(c) Tht troruaction wcu fair and rta,onablt to tht corporation at
tht timt it wa., authorized by tht board, a comm,tttt., or tht ,harehold
t.rs, notwitlutondin, that a dinctor rt.ceiVtd a ptr1onal btnt/it .  

(2) Common or inttrtsted dirtctor• may bt countt.d in dtttrmming
tht prt•tnct of a quorum at a mtetm1 of the board of dirtctor, wh,ch 
authoriu•. approut•, or ratifit• •uch a traniactaon 

(3) The circumstance• •t.t forth ,n ,ub.st.ction (1) art not t:cclu.wt 
and do not preclude tht txutence of othtr c,rcumstanct• under wh,ch 
a director will � detmed not to haUf! dtrivtd an improper Mne/Jt,

Section 7. Liabi lity of director, or •u,nruuory committtt membtr• 
of crtdit umoru.-

(1) A director of a credit umon or1on1zed undtr 1tatt or ftdtrol law,
or a mtmbtr of tht •uperui.Jory committee of ,uch credit union, u not 
ptr1onally bablt for monetary damaftl to the credit umon, it• member•, 
or any othttr ptr,on., for any 1tatttment, vote, decuton, or failure to act, 
regarding corporate mana&tment or policy, by a director, unle11. 

(a) Tht director or the mtmbtr of tht 1uJUrvuory comnuttet,
breached or failed to perform hu duties a, a director or a, a mtmbtr of 
tht ,uperuuory committee; and 

(b) Tht breach or failure to perform by the dm�ctor or the mtm�r
of the ,uptruuory committtt con,titute. 

l A violation of tht criminal law, un.ltH tht director or the mtmbtr
of the •uptrvisory committee had rea,onablt catut to btlitut hu con
duct wa• lawful or had no recuonable cauu to btlieut hu conduct wcu 
unlawful A Judgment or other f,nal adJudicahon a,ain.,t a director or 
a member of a •upervi•ory comm,ttte ,n any criminal procttdin, for a 
violation of tht criminal law t.top, that d,rector or member from con
ttrtmg the fact that hu breach, or failure to perform, co,ut,tutt• a u,o
lation of the cnmmal law, but dot, not titop lht director or mtmber of 
tht ,upervuory committee from t1tabli,h,n, that M had rto,onablt. 
cauit to bthevt that hu conduct wa, lawful or had no rta1onablt cauu 
to btlatvt that hu conduct wa, unlawful, 

2. A tranraction from which tht director or tht member of tht •uptr
uuory committee derived an improper pttr1onal btM{it, titMr directly 
or indirectly, or 

3 ReclcltHM" or an act or omu11on which wa, committed m bad 
faith or w,th mal1c,ow purpmt or m a manntr exhib,tmt wanton and 
willful durexard of human ntht•, •a/tty, or proptrty 

(2) For tht purpo,e, of thu •tchon, tht ttrm '"rtclcleuneu• mtaM
actine, or failin, to act, in durtfard of a ri,lc. 

1. Known, or •o obviou, that it •hould havt bttn hnown, to the direc
tor or membt.r of the ,u,urvilory committee,· and 

2 Tht corutqutnct, of which art hnown to tht. d&rtctor or tht 
mtmbtr of lht ,uptrvuory comm,Utt, or •o obuiotu that they •hould 
have bttn known, to bt •o trt.at a, to mah:t 1t fuihly probabl.t that harm 
would follow from •uch action or oma•ion 

Section 8. Liability of tnutet, of 1tlf-,ruurance tnut fund -

(1) A trwttt of any •elf-,muronct trwt fund or1aniztd undtr tht
law, of th� ,tatt u not per,onally liable for mont.tary damaie• to any 
ptr•on for any ,tattmtnt, vott, dtcilion, or fai lure to ad, re1ardin, the 
management or policy of the fund, by a trwtte, unltu. 

(a) Tht trwttt breached or faded to perform hi• dutit• a. a trwttt;
and 

(b) Tht tnuttt'• brtach of, or /ailurt to perform, hu dutit1 coruti
tute,· 

1. A uiolotton of tht criminal law, unltu tht tru,tet had rtOlonablt
cawe to btl1eut hu conduct wa. lawful or had no reo,onablt cau.t to 
btlieut hi, conduct wcu unlawful. A. jud1ment or othtr final adJud,ca
tlon a1aiNt a tnutte in any cnminal procttdin, for violation of the 
cnnunal law tato,n that tnuttt from contt1tm1 the fact that hil 
breach, or failure to perform, corutitute, a uiolat&on of the cnminal low; 
but do,, not Wop th, tnuttt from utabli,hi1111 that ht had r,a,onabl• 
cowe to btlieve that hu conduct wa. lawful or hod no rta,onablt cau.t 
to believe that hu conduct wa., unlawful, 

2. A. traNaction from wluch tht tnuttt dtriVtd an improper ptr
•onal benefit, tither directly or indirectly, or 

3 RtcldeuneH or an act or omiHion which wa, committed in bad 
faith or with maliciou, purpou or in o mannu tihibitin, wanton and 
willful d11rtiard of human n,ht,, ••f•ty, or property 
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(2) For tht purpou, of thU 1tchon. tM ttrm •recJdt11nu,• means
achn, or fail,n, to act, in di,rt1ard of a rill«· 

( a) Known, or 10 obuiou. that ,t 1hould haw �tn l«nown, to tht
tnuttt; and 

(b) TM conuq�nu, of wh,ch art! ,\nown to tht tnuttt, or 10 obu,
ou, that they ,hould haw bun known, to bt 10 1reat a, to ma.ltt ,t 
hi,hly probabll! that harm would follow from ,uch action or om.inion 

Section 9. Section 627.9122, Florida Statutes, ii created to read: 

627 9122 Officer,' and director,' l,ab,lity claim,, rtJ)Ort, by in,ur
er, -

(I) Each i,..urtr proo,din, cowro1t for of/ictn' and director,' lwbil-
1ty covtratt ,hall report to tM Dtpartrrunt of Jn,uranct any claim or 
action for damatt• claimed to haut �tn cawtd by trror, omi,,ion, or 
Mglittnct in the performance of tht o{f,ctr', or director', ,erv,ce,. if tht 
claim n,ulttd an· 

( a) A final jud.frrumt m any amount 

(b) A ,rttlrmrnt in any amount.

(c) A final dia,ro.ition not re,ultin, in payment on bthalf of the
imurrd. 

Report. ,hall be /tied with the department no later than 60 day, follow• 
in, the occurrence of any tvt'nt luted ,n para,raph. (a), (b), or (c). 

(2) The report, rrquired by ,ub,ection (1) ,hall contain: 

{a) The name, addru,, and position hrld by the imured, and the 
type of corporation or or1anization, includ,n, da111ficahon, cu prer 
u1ded an ,echon 501 (c) of the Internal Reuenue Code of 1954, a, 
amended. 

(b) The in,und', policy numbtr.

(c) The date of the occurrence which c reated the claim.

(d) The date the claim wa, reported to the iniurer.

(e) The name of the injured per,on Thi, information ,hall bt prwi·
leged and confident,al and ,hall not be di,clo,ed by the departnunt 
without the con1l'nt of thl' injured per,on Thu information may be 
used by the department for purpo,H of 1dent1fy1fl6 multiple or dupli· 
cote clainu aru,n, out of the ,amt occu"ence 

({) Th, dat, of 1uit, 1/ fil,d, 

(g) The total numbtr and name, of all defendant, irwolued in the
claim 

(h) The date and amount of judgment or ,ettlenunt, together with
a copy of the ,ettlement or jud,ment, 

(1) In the ca,e of a ,ettl,mumt, ,uch information a, the department
may require with re1ard to the claimant·, antic,pa.ted future I0$1e1 

(J) The lo,, ad1u1tnunt upen,e paid to defen,r coumel, and all
othtr allocated to11 adJwtment uperue, paid. 

(Jc) The date and recuon for final ditpo,1tlon, if no 1ud1ment or ,et· 
tlement. 

(l) A. ,ummary of tht occurrtnce which created the cla,m, wh,ch
,hall mclud� 

1 Whether tht injurit1 claimed werr the rHult of phy,ical damagl' 
to the claimant, or wert the re,ult of damagl' to thl' reputation of the 
claimant, or were band on ,elf.dealin, by the defendant, or wen m the 
nature of a 1hanholder dilpute 

2 A. dtscriphon of the type of activ,ty wh,ch cau,ed the in;ury. 

3 The ,tep, ta.ken by the officer, or director, to a,,ure that ,im,lar 
occurrences art' leu hhely in thr future. 

(m) Any other information required by thl' department to analyze
and evaluate the nature, cawe,, coltt, and damaies inuolvrd 1n officer,' 
and director,' liability ca,e1 

(3) Thl' department ,hall mclude a ,ummary of thi, information in
,t, annual rtport 

Section 10. Suboection (2) of MCtian 621.916, Florida St.ltulea, 1986 
Supplement, ia UDended to read: 

627 .915 ln1urer H.ptrienc• reportinc.-

(2) Each uiaurer tranaactinc fire, homeowner'• multiple peril, com
mercial multiple peril, mechcal malpractice, produdl liability, workerw' 
compeDNtion, private pauencer automobile liability, commercial auto
mobile hability, pnvate pauenc•r automobile phyaical damqe, commer
cial automobile phyaical dama,1, officer,' and director,' liability 1n1ur
ance, or other liability inlurance lhall report, for uch 1uch line of 
inaurance, the information 1pectfied m th.ii 1ut.edion to the department. 
The information 1hall be reported for di.net Florida bU1inN1 only and 
1hall be reported on a calendar�year bu11 annually by April 1 for the pre
cedin, calendar year. 

(a) Direct premiuma written.

(b) Direct premiuma earned 

(c) Lou reaervn for all known claiml:

1. At be11nnin1 of th• year.

2. At end of the year.

(d) Re■ervea for loue1 incurred but not nported:

1. At bepnnmg of tht year.

2. At end of the year.

(e) Allocated. lou adjustment ai:penae:

I. Retervt at beeimuns of the year.

2. Reterve at end of the year.

3. Paid durinc th, year.

(0 Unallocated lou adjU1tment expeme: 

1. Reterve at beeinnin1 of the year.

2. Reaerve at end of the year.

3. Pa.id durinc the year.

(g) Direct louee pa1d.

(h) Underwr1tinc income or lou.

(i) Commiuion1 and brokera,e fees.

(j) Tue,, licen1e1, and fee1.

(k) Other acquiaition coeU,

(I) General upenaea.

(m) Policyholder dividend,.

(n) Net mve1tment gain or Jou and other income gain or lou allo•
cated pro rata by earned premium to Florida bU1met1 utilizing the 
invettment allocation formula contained in the National Auoc1ation of 
In,urance Commiuioner'1 Profitability Report by line by it.ate. 

Section 11. Noth,n, m thu act ,hall bt con,trurd a, incrta,ing or 
drcrea.ing the liability of any �r•on not her-tin 1prc1f1cally delineated 

Section 12 The Le1ulature of the State of Florida beliruts that tht 
public policy of thi, State ,hall bt to rncoura1t the proumon of 1eru1cH 
by uolunteer, and reco1mze1 that an 1truirJ.6 the public, volunteer, may 
br 1ubm,tt1n, thenuelve, to the po,,ibility of ,uit by tho,e ,erutd Tht 
Legulature further find, that ,t would bl! in the public intere,t to 
rtmoue unnece11ary deterrent, to 1tro1ce and that w1thm the con� 
,tramts of the statt and federal con,t1tuhona, the Legulature ,hould 
con,ider mod,t,catwn, ,n the tort, indemnity, and in,uronce low, of thu 
State. The U111lature, hau,n, t1tabli,hed the Academic Ta,lt Foret for 
Reu,ew of the Jn,uronce and Tort Sy,tem,, and havin, dirrcttd the ta.le 
force to rtu,ew and to recommend chan,e, to the tort and insurance 
law, of th11 ,tate, doe, hereby dartct that thr review of ,aid ta,Jr force 
1hall be expanded, a, nece11ary, to include a com,dtration of the effect, 
and the extent of the effect, of tort and in,urance law, on the prouuwn 
of volunteer 1erv1ce, in thn State, and to mclude it, findi111• and ncom· 
mtndatwn, re1ult1n, from ,t, coni,derahon of tht,e i,,ue, in it• report. 
to the Ltgi1lature to be reported no later than March 1, 1988. 



May 28, 1987 JOURNAL OF THE SENATE 461 

Section 13 Thia act shall take effect July 1, 1987, or upon becoming: 
• law, whichever occun later 

Amendment 2-0n pqe 1, line 1, in the title, throuch page 2, line 2, 
■trike everythinr before the enactinc clauae and imert: A bill to be enti
tled An act relatllll to civil liability; provtdinr leg11lative findinga; pro
Vldmc limited civil immunity to duecton and certain officen of certain 
nonprofit ors:aniutiona; amendinc 1. 607 .OU, F.S.; authonzmc corpora
tiom to indemnify direct.on, officen, employees, acenta, and volunteers
q:■imt liabihty and related expense,; providing: for a procedure to pay
1uch ei:pelllff; providmc limitation, on 1ucb indemnity; amendme 1.
817.028, F S.; providm1 civil immunity to certain penon■ uaociawl WJ.th
corporation■ not for profit; provtdm1 hm1talion1 on 1uch immunity, cre-
1tin1 ■. 607.16-45, F.S.; providinc dtr■cton of a corporation 1mmumty
from civil liability; providing lim1t.tiona; creatin& ■. 607.165, F.S.; prov1d
inc for the approval and authorization of certa.m truuaction■ ne1otiated 
by a director, providm1 dtrecton and memben of ■upervuory comm1t
teel of crecht umom immunity from civil habihty; providmc limit.tt1on1, 
providm1 trusteet of a ■elf-in■urance U'Ult fund immunity from civil ha
bibty; prov1dinc hm1t.ttion1; cre■tin11. 627.9122, F.S., reqwrinc inauren
to report additional information re,ardin1 officen' and directon' hab1hty 
clauna; amendin11. 627.915, F .S.; requ1rin1 uawen to ■ep■rately report 
certain mfonnation for officen' and direct.on' liability U11urance; direct
ing the Academic Tuk Force for the Review of the lnturance and Tort
System, to make certain recommendationa; providllll an effective date.

Senator Jenning1 moved the followinc amendment8 to Ho1.11e Amend
ment 1 which were adopted: 

Amendment 1-0n pq:1 2, line 15, 1tr1ke "'action" 

Amendment 2-On pace 2, line 17, ttnke "'corporate" and insert 
or&amzat&onal 

Amendment 3-On pace 2, Linet 23, 26, 28, and 30, ■trike .. trU1tee" 
and 1naert: officer or director 

Amendment -4--0n pace 3, 1tnke all of line1 11-19 and inHrt: 

(a) •Rechle11M11• mean, the actmt, or omu•1on to act, in con,ciow
duregard of a ri,h· 

1. Known, or 10 obviow that it 1hould haut been known, to the offi
cer or director, and 

2. Known to tht olficer or director, or 10 obv1ou, that Jt 1hould have
been hnown, to be 10 peat a, to maltt it h,thly probable that harm 
would follow from 1uch action or omil11on 

Amendment t'.--On pact 11, line 31, before "The" maert: E:x.cept a, 
provided in section 2 of thu act, 

Amendment 8-0n pqe 13, ■trike all or linea 19-26 and inaert: 
•rechleHn.eu• �ans the actwn, or omusion to act, m coruciow disre
iard of a rule:

Known, or 10 obuiou, that it ,hould ha� bun ltnown, to the direc
tor, and 

2 Known to the director, or •o obviow that it 1houtd have been 
hTLOwn, to bt •o treat as to ma.ht ,t lu1hly probable that harm would 
follow from 1uch action or omiH1on, 

Amendment 7-0n page 15, betWMn line■ 6 and 7, in■ert: 

(4) The proi,i.sio,u of thil section ,hall aZ.o apply to of/,ctn of non
profit or1an,zatwru a, provided in ,ection 2 of thil act 

Amendmen& 8-0n pace 16, strike line l4 1111d 1mert: re&ardin, 
the mana,ement or policy of the credit umon, by a director or member 
of the 1uprrvisory committee, 

Amendment 9-0n pq:e 16, line 28, after •member" insert: of the 
,upervilory committrr 

Amendment 11)-0n pqe l&, ■trike all ol linea 11-20 and inmt. 

•recltlt11nu1• mean, the actin,, or omi,11on to act, in con,cious durt-
1ard of a ri,h · 

1. Known, or •o obuiou, that it 1hould haue bten hnown, to the direc
tor or member of tM 1upervi,ory committee, and 

2, Known to the director or membtr of the 1uperuuory committee, or 
10 obu,ous that ,t ,hould have bttn hnown, to bt 10 treat as to mab ,t 
highly probable that harm would follow from 1uch action or omu110n 

Amendment 11-0n pq:e 17, strike all of linN 19-26 and intert: 
•rer:ltltHnen• mean, the act,n,, or omiuion to act, in conic,ow diJre
tord of a ruh

1. Known, or ,o obvious that it 1hould haue bttn hnown, to the
trwter; and 

2. Known to the tnuttt, or •o obuiou, that it 1hould have been
hnown, to bt so 1nat a, to mahe it hithly probable that harm would 
follow from such action or om, .. ion. 

Amendment 12-0n pace 18, lme 20, 1trik1 •1954• and 1naert: 
1986 

Amendment IS-On pace 22, line 4, befon th• period (.) insert: 
and ■hall apply to all c■Ulel of action accruinc on or llfter the effective 
date of thi1 act. Nothmc in this ,ct 1hall 1lffect th• validity of any bylaw, 
agreement, vote of ahareholden or dl11nte?Mted directon, or otherwile 
punuant to■. 607.014, F.S., hefon tho elfoctive dato of tbio act 

Senator Jenmnp moved the followinc amendment to HoUH Amend
ment 2 which wu adopted: 

Amendment 1-In title, on pap 1, linea 16-31, and on page 2, lines 
1-17, ■trike all of said hne■ and maert: A bill to be entitled An act relat
lDI to civil liability; providing legielative fmdinp; providin1 limited civil 
immunity to direct.on and certain officen of certain nonprofit orsaniu� 
tion■; amending 1 607 014, F.S.; 1uthoru:inc corporattona to indemnify 
directon, officers, employeea, and q:enta q:aimt li1bihty and related 
expense■; providrn1 for a procedure to pay 1uch expeme■; provtdin1 limi
tation■ on 1ucb indemruty; am1ndin1 1. 617.028, F.S.; providins civil 
IDlmunity to certain penons uaociated with corporations not for profit; 
provtding: hmitattom on such immunity; creatina: 1. 607.lfW>, F.S; pro
V1din1 directors of a corporation unmunity from civtl H1b1hty; providine 
limit.ttiona; creating 1. 607.165, F.S.; providing for the approval and 
authortz■tion of certain transaction■ ne,:otiatecl by certain direct.on and 
officer■; providinc duecton and memben of 1upervilory committen of 
credit uniona 1IDJ11unity from civil habiHty; providllll lim1tat1on.1, provid
lDI trustee■ of a Hlf-inlurance trust fund immunity from civil liability; 
proV1dm1 bmitationa; creatina; a. 627.9122, F.S.; requiriD1 in1wen to 
report additional information recud1na: officers' and directon' liability 
claim,, amending■. 627 915, F.S.; requirinc insuren to 1epar1tely report 
certain mformation for officers' and directon' liability llllur■nce; 
expanding the review of the Academic Tull Force for Rev1■w of the 
ln1urance and Tort Systema; providin1 an ef{ecttve date. 

On motions by Senator Jennine•, the Senate concurred in the Hollie 
amendments u amended. 

CS for SB'■ 1096, 963 and SM puoed u amended and wu ordered 
encroued and then enrolled. Th, action of the Senate wu certified to the 
House The vote on pu,■.age wu: 

Yeu-35 

Mr. Pre11dent 
Beard 
Brown 
Cluldero, D 
Childero, W. D. 
Crenshaw 
Deratany 
Dudley 
Gordon 

Nayo-1 

Frank 

Grant 
Grwle 
Hair 
Hill 
Jenne 
Jenn111p 
John■on 
Kirkpatrick 
!Goer 

Vote after roll calL 

Y ea-Girarduu, Hollinc■worth 

Lancley 
Lehtinen 
Malchon 
Ma.reolil 
McPbenon 
Meak 
Myen 
Pete?M>n 
Plummer 

Th, Honorable John W. Voit, Prmdenl 

Roo-Lehtmen 
Scott 
Stuart 
Thomu 
Thurman 
Wein■tein 
Wein■tock 
Woodaon 

I am directed to inform lb• Senato tbat Ibo Houoe or Rep,-natiVN 
hu puoed Mtb amendment SB 18 and nqueato Ibo concummce of Ibo 
Senate. 

John B. Ph,lp,, Cltr� 

1 



May 28, 1987 JOURNAL OF THE HOUSE OF REPRESENTATIVES 753 

F.S.; prov1dmg a continutni education requirement for hcen8e renew
al; prov1dmg an effective date. 

-waa read the fint time by title and placed on the Calendar without
reference. 

By Senator Kirkpatnck-

SB HM-A bill to be entitled An act relating to the Board of 
ProfeM10nal Engmeen; creating s 471.008, F.S., providing rulemak
ing authonty; amendmg s. <&71 003, F.S., amendmg the registration 
requirement for certified full-time engmeenng faculty; providing an 
effective date 

-wu read the fint t.J.me by title and placed on the Calendar without
reference 

By the Committee on Tram1portabon and Senator Derat.any-
CS for SB 185-A bill to be entitled An act relating to it.ate uniform 

traffic control; amending 11 316 003, 316 &40, F S., providing that 
traffic law, apply and authonzing cert.am officen and agencte& to 
enforce traffic' law■ within mobile home park recreation d111tncts; 
creatmg 1. 316.1951, F.S.; prohibiting parkmg for cert.am purposes, 
providmg for removal of an unlawfully parked motor vehicle, providmg 
penalties, creatmg 1. 316.252, F S.; prohibiting the operation of cert.am 
motor vehicles unleu· equipped with fenden, wheel c.oven, or other 
!lpluh and 1pray auppreBSant device&, a penalty for which 1s provided 
by law, providing an effective date 

Metcalf 
Mitchell 
Mo,.. 
Mortham 
Nergard 
Ogden 
Oatrau 
Patchett 
Peeple!I 
Pre.. 

Nay&-1 

Woodruff 

Reaves 
Reddick 
Rerun 
Renko 
Rochlin 
Rudd 
Ru.eh 
Sample 
Sander!IOn 
Sall.80m 

Vote11 after roll cal1 

Yea&--Locke 
Yeaa to Nay......Orindle 
Nays to Yeas-Woodruff 

Saundere 
Shelley 
Silver 
Simon 
Simone 
Smith 
Souto 
Starlu 
Stone 
Thomu 

Titone 
Tobiassen 
Tobin 
Trammell 
Troxler 
Upchurch 
Wallace 
Webster 
Young 

So the bill paued, u amended by the Senate amendment The act10n 
waa certified to the Senate and the bil1 wu ordered enrolled after 
engroS11ment 

Th, Honorabl, Jon Mill,, Sp,a/u,r 

I am directed to mform the House of Representat1ve1 that the Senate 
ha11 amended HouM! Amendment& 1 and 2, concurred m same a1 
amended and pused CSISBs 1096, 963 and 654 as further amended, 

-wa.e read the first time by title and referred to the Committee on and request.a the concurrence of the House
Transportation. 

@
J� Brown Secretary

s-
Th, Honorobl, Jon M,11, S r ' J>ttlM CS for SBp 1096, 96.1 end §5t:;A bill to be entitled An act relatmg

I am directed to inform the House of Representat1ve111 that the Senate to c1v1l hab1hty; amending 11 607 014, F.S; authorizing corporat10ns to 
has passed HB 162, with amendment, and requeats the concurrence of mdemmfy directors, officers, employ ee11, agents, and volunteers 
the Hou!le agam!lt hab1hty and related expenses; prov1dmg for a procedure to pay 

Joe Brown, Stt�tary 11uch expenses, prov1dmg hm1tation1 on auch mdemmty; amendmg 

HB l�A bill to be entitled An act relatmg to consumer 
protecllon; creatmg 1. 501.059, F.S, prov1dmg defimt1ons, prov1dme
re11tnct1ona upon unsolicited consumer telephone call11 to re111dence1; 
proh1b1ting the makinr of unsolicited con11umer telephone cal111 to 
certam 1ubl!ICTlben1; authonzinr the Dtvt111on of Con11umer Services of 
the Department of Agriculture and Consumer Services to investigate 
complamta of violat1on1 and mst.1tute civil proceedinge.; providing 
severab1hty; prov1dmg an etf'ecbve date. 

Senate Amendment 1--0n page 2, betw�n hnea 13 & U, insert 4 
By a Mws�r publuMr or hi., agent or employtt in connectwn with
hu btaineH. 

On motion by Rep Carpenter, the House concurred m the Senate 
amendment The question recurred on the pasaage of HB 162 The vote 
w .. 

Yeu-114 

The Chur Crady Gordon JohnMOn, R. C 
AbrafflJI Crotty Gnndle Jones, C. F 
Arnold Danu1er Guber Jone111, D L. 
Ascherl Davia Guetafl50n Kelly 
Bamter Deutsch Gutman Kmg 
BanJanm D1az•Balart Hanson Langton 
Bankhead Drage Harden t.wl!IOn 
Bau Dunbar Hargrett Lew1!I 
Bloom Figg Ham• L1bert1 
Bronson Frankel Hawkm1 Lippman 
Brown Fnedman Healey Logan 
Burnsed Fmhe Hill Lombanl 
Canady Gaffney Hodges Mackenzie 
Carlton Garcia Holland Mackey 
Carpenter Gardner Ireland Mlrtin 
Cuae. Ghclunan lrvme Martmez 
Clark Gonzalez- Jamer!IOn McEwan 
Clement.II Quevedo Jennings Meffert 
Cosgrove Goode Johnson, B L Me&11ersm1th 

11 617 028, F.S; providmg c1vtl 1mmumty to !luch penons associated 
with corporations not for profit and rural electric cooperatives, 
prov1dmg hmitat10n1 on 11uch immunity; provtdrng for the approval 
and authonzation of certain transaction.11 negotiated by such persons, 
creatmg 11. 607 1645, F S , providing officen, directors, and volunteen 
of a corporation immunity from c1v1l hab1hty, prov1dmg hm1tat1ons, 
creating 11. 607 1645, F S, providing officers, d1rectore, and volunt.een, 
of a corporation immunity from c1v1l habihty, providing hm1tat1ons, 
creating 11 607.165, F S.; prov1dmg for the approval and authonzat1on 
of cert.am transaction11 negotiated by an officer or director, the board of 
directors, or 1hareholden of a corporatrnn; prov1dmg directors, officeni, 
committee membeni, chief operating officers, executive officers and 
volunteen, of credit umon1 immunity from civil liability; providing 
hm1tabons, prov1dmg trustee11, officera, or volunteeni of a aelf-msur
ance trust fund immunity from c1v1l hab1hty, prov1dmg lim1tallon1, 
prov1dmg tru1tee11, d1rectoni, officers, memben, or volunteers of a 
nonprofit organization 1mmumty from c1v1I habihty, providing llm1ta• 
bon.11, prov1dmg an effective date. 

(House Amendment.I 1 and 2 attached to ongmal bill) 

Senate Amendment 1 to Houff Amendment I-On page 2, lme 
15, atnke "actmn" 

Senate Amendment 2 to House Amendment 1-0n page 2, hne 
17, 11tnke "corporate" and insert. organizational

Senate Amendment 3 to Houae Amendment 1-0n page 2, lme• 
23, 26, 28, and 30, 1tr1ke "trustee" and m&ert offittr or dinctor

Senate Amendment 4 to House Amendment 1-0n page 3, lines 
11-19, etnke all of said Imes and msert (a) "Recltless�s•" �n& tM
acting, or omu:swn to act, in corucwu-, d,..,ngard of a ruk· 

J Known, or so obvJOu.& that it should have bttn known, to tht o{fictr 
or director, and 

2 Known to tht offiur or dinctor, or •o obvious that it should have 
been A:nown, to be so great 08 to maltt it highly prol>ablt that harm
would follow from such aclwn or omis.sion 
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Senate Amendment 5 to Houae Amendment 1-0n page 11, hne 
31, before ''The" m!M!rt Except a. provuhd in .s«tu,n 2 of thi, act, 

Senate Amendment 8 to Hou11e Amendment 1-0n page 13, Imes 
19-26, strike all of said hne1 and msert· "ncJtl�s.1nelli" '1U!an.s the 
actwn, or omu:uon to act, m con.,cwu. dungard of a rid·

1 Known, or so obvwu, that ,t shculd haut! been known, to the 
dirtttor, and 

2 Known to the director, or so obvious that it should have betn 
known, to � so gT?Ot a, to makt d highly probable that harm would 
follow from such actum or omusion 

Senate Amendment 7 to Houte Amendment 1-0n page 15, 
between Imes 6 and 7, m21ert ( 4) TM prov1.&wm of thi, sectwn shall 
aUO apply to offzct,.. of nonprofit organualwn$ a, provu:hd in sectwn 2 
of thu net 

Senate Amendment 8 to Houae Amendment 1-0n page 15, hne 
14, ■trike a11 of u1d Imes and m.ert· regarding tM manage�nt or 
policy of the crrdit unwn, by a director or mtmMr of tM ,uperouory 
commd�t, 

Senate Amendment 9 to Hou.H! Amendment 1-0n page 15, lme 
28, after "memkr" msert: of tht ,u�rvi,ory commttltt 

Senate Amendment 10 to Hou■e Amendment 1-0n pn.ge 16, 
hnea 11•20, stnke all of N.ld line& and maert "recklt:,,nt.," mean., tht 
act•�, or omiuion to act, in co,ucwu, dungard of a ruk 

1 Known, or 10 obuwu, that it should have �rn known, to the 
d1rtttor or �m�r of the 1u�n.n1ory committtt, and 

2. Known to tht dinctor or num�r of the 1upero1.Sory commit!«, or 
,o obt.iwiu, that it should have bttn known, to M io gnat � to ma.Jee it 
highly probablt that harm would follow from such actwn or omuswn 

Senate Amendment 11 to Houae Amendment 1-0n page 17, 
Imes 19-26, strike all of said hne■ and maert· "nckltune.," means tht 
acting, or ominwn to act, in con.,ci.ow- dungard of a rule: 

1 Known, or so obvwu, that it should havt been known, to tht 
tnuttt; and 

2. Known to the triuttt, or 10 obvwiu that it should have �tn kn.own, 
to M '° grttit as to makt ,t highly probab� that harm would follow from 
such actwn or omuiwn 

Senate Amendment 12 to Houae Amendment 1--0n page 18, lme 
20, 1tnke "195-1" and m■ert. 1986

Senate Amendment 13 to HoUN Amendment !--On page 22, !me 
4, before the period, maert: and shall apply to all causes of action 
accruing on or aft.er the effective date of th1a act. Nothing m this act 
lhall affect the vahdity of any bylaw, agreement, vote of ahareholden 
or d11mtere1ted directon, or otherwue punuant to • 607 014, F S., 
before the effective date of this act 

Senate Amendment I to Holl.NI Amendment 2-ln title, on page 
1, line■ 15-31 and on page 2, lines 1·17, l!ltrlke all of said lines and 
in1ert· A btll to be entitled An act relating to civil liability; providing 
les11lat1ve findmga, provadmg hmated c1v1I 1mmun1ty to d1n-cton and 
certain officer■ of certain nonprofit organization■; amending 
1 607 OU, F S , authonzmg corporation!!! to indemnify directors, 
ofticen, employee,, and ■genta agamat hab1hty and related expenses, 
providing for a procedure to pay such expenses; prov1dmg hm1t.at1on1 
on 1uch mdemmty, amendmg •· 617 028, F.S, providing civil immuni
ty to certain penons UBOCJated with corporabona not for profit; 
providmg hrrutationa on ■uch immunity; creating •· 607 1645, F S; 
providmg direct.on of a corporab.on 1mmumty from c1v1I hab1hty; 
proV1d1ng hm1tat1ona, creatmg 1. 607 165, F .S , prov1dmg for the 
approval and authorization of certam transactions negotiated by 
certain directors and officen; providing directors and memben of 
1uperv1sory committee■ of credit un10111 immunity f:rom c1v1l hab1hty, 
providmg hm1tat1on1; prov1dmg trustee• of a self•msurance trust fund 
immunity from civil liability; p roviding hm1tations, 'creating 
a. 627 9122, F S , requiring maurers to report additional information
regard.mg officen' and direct.on' hab1hty claims; amendmg a. 627 915,
F.S; requmng m1uren to separately report certam information for
officers' and directon' liab•hty m1ura.nce; e:q,andmg the revlew of the

Academic Task Force for Review of the Insurance and Tort System11, 
prov1dmg an effective date. 

On motions by Rep- Upchurch, the Hou8e concurred m the �nate 
amendments to the Houae amendments The question recurred on the 
pa ... ge of CSISBs 1096, 963 and 654. The vote wu 

Yeas-104 

The Chair Frankel Jones, D. L. Rochhn 
Abraml!I Fnedman Kelly Rudd 
Arnold Fnshe King Rush 
Ascher) Gaffney Langton Sample 
Bainter Garcia Lawson Sanderwn 
BanJanm Gurdner Lew11 Sunsom 
Bankhead Glickman Lippman Saunden 
Ba .. Gonzalez• Logan Shelley 
Bell Quevedo Lombard Simon 
Bloom Gordon Long Simone 
Bronson Gnndle Mn.ckenz1e Snuth 
Brown Guber Mackey Stark!!! 
Burnsed Gutman McEwan Stone 
Canady Hanson Meffert Thoma! 
Cftl'lton Harden Messersmith Titone 
Carpenter Haml!I Metcalf Tobiassen 
Casal!! Hawkins Mitchell Tobm 
Clark Healey Morse Trammell 
Clements Hill Mortham Troxler 
Coggrove Hodges Nergard Upchurch 
Crady Holland Ostrau Wallace 
Crotty Ireland Patchett Webster 
Davis lrvme Peeple1 Wetherell 
Diaz-Balart Jamerwn Pr ... Young 
Drage Jenning• Reavea 
Dunbar Johnson, B L. Reddick 
Figg Jones, C. F. Rehm 

Nays-3 

Martmez Renke Woodruff 

Vote, after roll call 

Yea&-Deutsch 

So the bill pused, u further amended. The action, together with the 
bill and amendment.a thereto, was immediately certified to the Senate 

TM Honorablt Jon Mills, Sptaker 

I am d1rttted to inform the House of:Re-presentattves that the Senate 
has passed SBs 840 and 1334 and requests the concurrence of the 
House. 

Jot Brown, S«ntary 

By Senator Girardeau and othe� 

SB MO--A bill to be entitled An act relating to the Umvenity of 
North F)or1da, nammg the student hfr center at the umven1ly the 
Andrew A Robmson Student Life Cente-r; directing the um ven1ty to 
erect suit.a.hie markera; providing an effective date 

-wal!I read the firat hme by title On motiona by Rep Brown, the
rules were waived by two-thirds vote and SB 840 wu read the second 
tame by title and the third time by title. On pusage, the vote waa 

Yeas-116 

The Chair Brown Crotty Garcia 
Abramo Burke Davi■ Glickman 
Arnold Bum■ed Deutsch Gonzalez-
Ascher! Canady D1az•Balart Quevedo 
Bamter Carlton Drage Goode 
BaI\)anm Carpenter Dunbar Gordon 
Bankhead c .... Figg Grindle 
B ... Clark Frankel Guber 
Bell Clementi Friedman GU1Wson 
Bloom Cosgrove Fri■he Gutman 
BroMOn Crady Gatfney Hanaon 
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BILL#: CS/HB 254, 1024, 179, 205, 419 & 409 

RELATING TO: Liability of corporate dir�ctors 

SPONSOR(S): Committee on Judiciary, Representatives Carpenter, Liopman, 
Bloom, Silver, Bass, Logan, Cosgrove, Sansom, Gardner, and 
others 

EFFECTIVE DATE: J�u=l�=l�=l�9�8�7 ______________________ _ 

COMPANION BILL(S): Compare SB 278, SB 309, SB 384, SB 654, SB 963, SB 1096 

OTHER COMMITTEES OF REFERENCE: (1) 

( 2 ) 

********************************************************k***************�** 

I. SUMMARY:

A. Present Situation:

Pursuant to Section 607.014, Florida Statutes, corporations are
authorized to indemnify their directors, officers, employees, and
agents when the person is a party, or is threatened to be made a
party to litigation arising out of the person's service to the
corporation. Indemnity must be provided where the person
prevails in an action. It may be provided in other circumstances
in which it is determined that he acted in good faith and "in a
manner he reasonably believed to be in, or not opposed to the
best interests of the corporation,'' or if a criminal act is
involved, that he "had no reasonable cause to believe his conduct
was unla�ful." These determinations may either be made by the
board of directors or by the shareholders. Further
indemnification may be provided through corporate bylaws or
agreements or by shareholders or disint€rested directors.

Florida case law has yet to define the parameters of liability of
a director of a corporation or similar organization in this
state. Presumably, under a theory of negligence, a director
could be held personally liable where he failed to take all
reasonable and necessary precautions to ensure that any action he
took in his role as a director would not result in damage to
another. However, it is unlikely that a causal con,ection could
be established where a decision of a director inadvertently
resulted in damage and it would be equally unlikely that it could

,.'. STANDARD FORM - 1/28/86 
.
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be proven that the consequences of the action were reasonably 
forseeable by the director. There appear to be no decisions in 
this state which have held a director personally liable for 
simple negligence. 

B. Effect of Proposed Changes:

Sections 1 and 2 of this bill establish legislative intent,
finding that the service of qualified directors is in the public
interest and finding a need for the specific delineation of
director liability.

Section 3 of the bill establishes limited immunity for the
directors of certain nonprofit organizations. Under this
section, such directors would be immune from civil liability
unless their actions constitutea bad faith, were malicious, or
exhibited wanton and willful disregard of the rights of others.
This standard is somewhat higher than would be provided in this
legislation for other corporate directors.

Section 4 of this bill revises current law regarding a
corporation's ability to indemnify its directors, officers,
employees, and agents. These revisions see� to broaden the
corporat1on's ability to indemnify and to clar1fy the
circumstances under which indemnification can be provided.

The bill expands the right of permiss1ve indemnification in
derivative suits to include amounts paid in settlement, which 1n
the judgment or the board of directors, do not exceed the
estimated expense of litigating the proceeding to its conclusion.
Currently, the law allows the court in which the action is
brought to determine that the individual is entitled to
indemnification even if liability is imposed. The bill allows
not only the court in which the action is brought, but any other
court of competent jurisdiction to make the determination.

Revised procedures are included for when a corporation may
authorize indemnification. In addition to the current method in
which the board may vote by a quorum of non-party directors, the
board has the option, whether or not a quorum can be obtained, to
authorize a committee, consisting of at least two directors who
are not at the time parties to the proceeding, to approve
indemnification. The option of obtaini�g a majority vote of non
party shareholders is still allowed, as 1s the option of
obtaining independent legal counsel. The procedure for selecting
independent legal counsel is revised to reflect the addition of
the disinterested board committee. Independent legal counsel is
only authorized to determine whether the applicable standards of
conduct for indemnification have been met. Counsel cannot
authorize indemnification.

The bill allows a corporation to provide a director or officer,
in advance of the final d1sposition, expenses automatically upon

' 
/ 
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receipt of an undertaking by or on behalf of the director or \ 
officer that he will repay the amount if it is ultimately 
determined that he is not entitled to be indemnified. Current 
law allows a corporation to advance expenses upon a promise by 
the director or officer to repay unless it shall ultimately be 
determined that he is entitled to be indemnified. The bill 
provides that where advances are made to an employee or agent, 
the corporation may set sucn other terms or conditions as it 
deems appropriate. 

In addition to the permissive and mandatory indemnification 
allowed bv current law, a corporation is also empowered to make 
any other-or further indemnification for its directors, officers, 
employees or agents pursuant to a bylaw, agreement, vote of 
shareholders or disinterested directors, or otherwise. However, 
no indemnification is allowed against gross negligence or willful 
misconduct. The bill clarifies that it provides a broader right 
to the corporation to indemnify than is explicitly provided for 
in the statute. The bill also expands the non-exclusivity 
p�ovisions to include advancement of expenses as well as 
indemnification. The limitation on indemnification and 
advancement of expenses is changed to reflect the limitations on 
liability of directors and officers provided for in the bill. 

Advancement of expenses is provided in addition to 
indemnification where it would inure to the benefit of the heirs 
of a director or officer. Additionally, the bill allows the 
corporation at the time of authorization or ratification to limit 
the extent of indemnification and advancement of expenses for a 
person who is no longer a director or for his heirs. 

The bill gives an individual the right to apply to a court for 
indemnification or advancement of expenses. The provision allows 
for application to be made to the court conducting the 
proceeding, to the circuit court, or to another court of 
competent jurisdiction. 

Sections 5-9 of the bill provide limited iIM,unity for directors 
of corporations, credit unions, and self insurance trust funds. 
This immunity is limited to statements, decisions or votes 
regarding corporate management or policy;made at a duly called 
mmeting of the governing board. ,· 

Section 5 of the bill amends Section 617.028, Florida Statutes, 
to extend application of the limitations on liability and 
ratification procedures created by sections 3 and 4 of the bill 
to corporations not for profit. (See explanation of sections 3 
and 4 below). 

Section 6 of the bill establishes a threshold of personal 
liability of directors of a for-profit corporation organized 
under Chapter 607, F. s. The bill provides that such persons are 
not liable for monetary damages to the corporation or any other 
person unless the person asserting liability proves that (a) the 
director failed to perform his duties as a director, and (b) the 

/, STANDARD FORM - 1/28/86 
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breach, or failure to perform those duties constitutes one of 
several specified conditions. These are: (a) a violation of the 
criminal law, unless the director had reasonable cause to believe 
his conduct was lawful, or had no reasonable cause to believe his 
conduct was unlawful; (b) a transaction from which the director 
derived an improper personal benefit; (c) a circumstance under 
which the liability provisions of section 607.144, F. S., are 
applicable (regarding the payment of an unlawful dividend or an 
unlawful purchase by the corporation of its own stock); (d) in a 
derivative or shareholder suit, conscious disregard for the Dest 
interest of the corooration or willful misconduct; or (e) in a 
third-party suit, recklessness or willful misconduct. The term 
"recklessness'' is specifically defined. 

Section 7 clarifies the specific circumstances under whicn a 
director will not be found to have derived an improper personal 
benefit. However, absence of the circumstances specified does 
not necessarily mean that a benefit derived by a director was 
improper. 

Section 8 established a threshold of liability for directors and 
supervisory committee members of credit unions organized under 
state or federal law. Such persons are not personally liable for 
monetary damages to any person unless the director or supervisory 
committee member breached or failed to perform his duties as a 
director or supervisory committee member, and the breach, or 
failure to perform, constitutes: (a) a violation of the criminal 
law, unless such person had reasonable cause to believe his 
conduct was lawful or had no reasonable cause to believe his 
conduct was unlawful; (b) a transaction from which such persons 
derived an improper personal benefit, or (c) recklessness or 
willful misconduct. 

Section 9 establishes a threshold of liability for trustees of 
any self-insurance trust fund organized under the laws of this 
state. Such persons are not personally liable for monetary 
damages to any person unless they meet the same conditions for 
liability imposed by Section 8 for directors of credit unions. 

Section 10 of the bill establishes specific reporting 
requirements for insurers issuing officers' and directors' 
liability policies. This information shduld permit the 
Department of Insurance to better comprehend the extent of 
liability being imposed in Florida on·officers and directors. 
The information would be included in the department's annual 
report. 

Section 11 of the bill amends Section 627.915, Florida Statutes, 
to require insurers issuing officers' and directors' liability 
insurance to file the same information presently required 
concerning loss experience and other experience in the lines of 
products liability, commercial automobile liability, and similar 
liability lines. 

I 
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Section 12 of the bill clarifies that this legislation is not\ 
intended to increase or decrease the present l1abil1ty of persons 
other than those covered by the bill. 

I I . ECONOMIC IMPACT: 

A. Public:

This legislation would require certain insurers to provide
furth&r reporting information to the Department of Insurance. To
the extent that premiums may be exorbitant, these requirements
could result in lower premiums to certain corporations.

B. Government:

This legislation could result in minima� additional expenditures
by the Department of Insurance in printing its annual report.

III. STATE COMPREHENSIVE PLAN IMPACT:

This bill appears to be consistent with promoting economic
development. Section 187.201, (21), Florida Statutes.

IV. COMMENTS:

None.

V. AMENDMENTS:

None

VI. PREPARED BY: Thomas R. Tedcastle

VII. STAFF DIRECTOR: Richard Hixson
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Alaska 

11 f"o) 
Ht:, ? "',_,

SB 377 (Part of the 1986 Tort Reform Bill). 
Sec. 09.17.050. LIMITED LIABILITY OF CERTAIN DIRECTORS 
AND OFFICERS. (a) Unless the act or omission consti
tuted gross negligence, a person may not recover tort 
damages for personal injury, death, or damage to proper
ty for an act or omission to act in the course and scope 
of official duties, from one of the following: 

(1) a member of the board of directors or an
officer of a nonprofit corporation; 

(2) a member of the board of directors of a public
or nonprofit hospital, or a member of a citizens' 
advisory board of any hospital; 

(3) a member of a school board of a school district;
(4) a member of the governing body, a commission,

or a citizens' advisory committee of a municipality of 
the state. 

(b) Notwithstanding (a) of this section, the duties and
liabilities of a director or officer of a nonprofit 
corporation to the corporation or the corporation's 
shareholders may not be limited or modified. 

(c) In this section "nonprofit corporation" means a
corporation that qualifies for exemption from taxation 
under 26 U.S.C. 50l(c)(3) or (4) (Internal Revenue Code). 

California 
SB 2154 [Chapter 720]. 
Provides for immunity from liability for nonpaid 
directors and nonpaid directors who are officers of 
nonprofit public benefit coprorations for any alleged 
failure relating to their fiduciary responsibilities so 
Long as the duties are performed in good faith. 

Colorado 
SB 76 (1986 Tort Reform Package). 
The act provides immunity for acts or omissions performed 
in good faith when a person performs a service or an act 
of assistance without compensation or expectation of 
compensation, or adopts or enforces a policy or regula
tion to protect a person's health or safety. The act 
also states that board members of non-profit corporations 



shall not be liable for actions or omissions in the 
performance of their duties except for wanton or willful 
acts or omissions. 

Connecticut 
Public Act 86-338, Tort Reform Section 10. 
Unpaid officers, directors or trustees of Sul(c) non
profit organizations are immune from civil liability for 
negligent acts if acting in good faith within the scope 
of their official duties. Immunity would not be granted 
if the injur1 or damage were caused by the person's 
willful or wanton misconduct. 

Delaware 
HB 601. 
Provides for immunity from civil damages resulting from 
negligence of volunteers of SOl(c) corporations. Vol
unteers are defined as trustees, directors, officers, 
agents or workers who are not compensated. 
SB 533. 
Provides for the elimination or limitation of personal 
liability of a director to the corporation or its 
stockholders for breach of fiduciary duty. 

Hawaii 
1986 Law. SB 1550 (Tort Reform Package). 
Protects officers and board members of nonprofit cor
porations from civil liabilities that may result from 
their work on behalf of their corporations. The 
immunity extends to all officers and board members who 
serve without payment but does not cover wanton acts or 
gross negligence. 

Illinois 
1986 law. SB 1200 (Part of Tort Reform Package). 
Grants immunity from liability for directors and offi
cers of SOl(c) corporations wl10 serve without compen
sation except in cases of willful and wanton miscon
duct. 
Municipal immunity. Grants immunity to public hospitals 
from negligence in operation of ambulances; grants 
exemption from punitive damages. 

Indiana 
1986 law. HEA 1284 (Tort Reform Package). 
Provides that directors of not-for-profit corporations, 
members of state or local government boards or commis
sions and members of boards of trade organizations are 
immune from civil liability or the negligent performance 



of their duties if there is no insurance policy pro
viding coverage. 

Maryland 
SB 600. Charitable Organizations-Agent Immunity from 
Liability (Chapter 643). 
With the exception of malpractice suits, SB 600 exempts 
agents of charitable organizations from personal liabil
ity for damages if: 

o the organization maintains insurance covering
liability incurred by the organization or its
agents, as the result of its agents' acts or
omissions in providing services or performing
duties on behalf of the charitable organization;

o the terms of the insurance policy under which the
insurance is maintained to cover the act or
omission which is the subject of a suit and no
meritorious basis exists for denial of coverage by
the insurance carrier; and,

o the insurance has a coverage limit of not less than
$200,000 per individual claim and $500,000 per
total claim arising from same occurence and, if the
insurance has a deductible, the amount is less than
$10,000 per occurrence, or if there is coinsurance,
a rate not greater than 20%.

An agent of a charitable organi�ation is liable for 
damages in any suit in which the agent is found to have 
acted with malice or gross negligence. Agent is liable 
for any damages exceeding the liability limits. The 
provisions of this section do not apply to suits brought 
by the Attorney General upon referral by the Secretary 
of State and which involve willful violations of Article 
41, Section 103 A-L of the Annotated Cod_e. 

Minnesota 
Chapter 45S (Part of Medical Malpractice Bill). 
Provides that directors or trustees of nonprofit cor
porations who are not paid for services to the corpora
tion are not individually liable for damages occasioned 
solely by reason or membership or participation in board 
activities. 

This provision is expected to have a limited impact 
only on the liability exposure of directors and trustees. 

New Hampshire 
HB 513 [Chapter 227] (Part of Tort Reform Package). 
Limits the liability of directors and officers of 
charitable organizations including nonprofit hospitals. 



New York 
1986 statute. Chapter 220 (S 9351). 
Exempts uncompensated directors and officers of 
charitable institutions from liability in third party 
claims except where gross negligence or intentional 
infliction of harm is proven. 

Oklahoma 
1986 law. HB 1895. 
Limits the liability of board members who serve as 
trustees of S0l(c) tax exempt nonprofit organizations. 
Effective November 1, 1986. 

South Carolina 
H 2266. Act No. 463. 
Limits liability of governmental agencies, which 
includes government hospitals, to $250,000 per person 
and $500,00U per occurrence. Effective July 1, 1986. 

Tennessee 
1986 law. HB 1940. 
Provides for immunity from suit for directors of 
nonprofit organizations (exempt from federal taxation). 
SB 1702. Public Chapter No. 726. 
All members of boards, commissions, agencies, authori
ties, and other governing bodies of any government en
tity, created by public or private act, whether compen
sated or not, shall be immune from suit ar1s1ng from 
activities of the entity unless conduct amounts to will
ful, wanton or gross negligence. 

Washington 
1986 law. ESSB 4630 Liability Reform. 
Limits liability of directors and officers of nonprofit 
corporations unless they are grossly negligent. Limits 
the individual liability of members of boards of direc
tors of hospitals unless a decision to grant privile�es 
to provide health care constitutes gross negligence. 

Wyoming 
1986 law. HB 39. 
Grants any officers, commissioners or board members of 
government and nonprofit entities immunity from liabili
ty for any action, omission or inaction of the respec
tive government or corporate body. 
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I. SUMMARY;

A. Present Situation:

Pursuant to Section 607.014, Florida Statutes, corporations are
authorized to indemnify their directors, officers, employees, and
agents when the person is a party, or is threatened to be made a
party to litigation arising out of the person's service to the
corporation. Indemnity must be provided where the person
prevails in an action. It may be provided in other circumstances
in which it is determined that he acted in good faith and "in a
manner he reasonably believed to be in, or not opposed to the
best interests of the corporation," or if a criminal act is
involved, that he "had no reasonable cause to believe his conduct
was unlawful." These determinations may either be made by the
board of directors or by the shareholders. Further
indemnification may be provided through corporate bylaws or
agreements or by shareholders or disinterested directors.

Florida case law has yet to define tHe parameters of liability of
a director of a corporation or similar organization in this
state. Presumably, under a theory of negligence, a director
could be held personally liable where he failed to take all
reasonable and necessary precautions to ensure that any action he
took in his role as a director would not result in damage to
another. However, it is unlikely that a causal connection could
be established where a decision of a director inadvertently
resulted in damage and it would be equally unlikely that it could

STANDARD FORM - 1/28/86 
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be proven that the consequences of the action were reasonably 
forseeable by the director. There appear to be no decisions in 
this state which have held a director personally liable for 
simple negligence. 

B. Effect of Proposed Changes:

Sections 1 and 2 of this bill establish legislative intent,
finding that the service of qualified directors is in the public
interest and finding a need for the specific delineation of
director liability.

Section 3 of the bill establishes limited immunity for the
directors of certain nonprofit organizations. Under this
section, such directors would be immune from civil liability
unless their actions constituted bad faith, were malicious, or
exhibit..ed._wanton and willful disregard of the rights of others.
This standard is somewhat higher than would be provided in this
legislation for other corporate directors.

Section 4 of this bill revises current law regarding a
corporation's ability to indemnify its directors, officers,
employees, ·and agents. These revisions seek to broaden the
corporation's ability to indemnify and to clarify the
circumstances under which indemnification can be provided.

The bill expands the right of permissive indemnification in
derivative suits to include amounts paid in settlement, which in
the judgment or the board of directors, do not exceed the
estimated expense of litigating the proceeding to i,.ts_conclusion.
·currently, the law allows the court in which the action is
brought to determine that the individual is entitled to
indemnification even if liability is imposed. The bill allows
not only the court in which the action is brought, but any other
court of competent jurisdiction to make the determination.

Revised procedures are included for when a corporation may
authorize indemnification. In addition to the current method in
which th€ board may vote by a quorum of non-party directors, the
board has the option, whether or not a quorum can be obtained, to
authorize a committee, consisting of at least two directors who
are not at the time parties to the proceeding, to approve
indemnification. The option of obtaining a majority vote of non
party shareholders is still allowed, ·as is the option of
obtaining independent legal counsel. The procedure for selecting
independent legal counsel is revised to reflect the addition of
the disinterested board committee. Independent legal counsel is
only authorized to determine whether the applicable standards of
conduct for indemnification have been met. Counsel cannot
authorize indemnification.

The bill allows a corporation to provide a director or officer,
in advance of the final disposition, expenses automatically upon

STANDARD FORM - 1/28/86 
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receipt of an undertaking by or on behalf of the director or 
officer that he will repay the amount if it is ultimately 
determined that he is not entitled to be indemnified. Current 
law allows a corporation to advance expenses upon a promise by 
the director or officer to repay unless it shall ultimately be 
determined that he is entitled to be indemnified. The bill 
provides that where advances are made to an employee or agent, 
the corporation may set such other terms or conditions as it 
deems appropriate. 

In addition to the permissive and mandatory indemnification 
allowed by current law, a corporation is also empowered to make 
any other or further indemnification for its directors, officers, 
employees or agents pursuant to a bylaw, agreement, vote of 
shareholders or disinterested directors, or otherwise. However, 
no indemnification is allowed against gross negligence or willful 
misconduct. The bill clarifies that it provides a broader right 
to the corporation to indemnify than is explicitly provided for 
in the statute. The bill also expands the non-exclusivity 
provisions to include advancement of expenses as well as 
indemnification. The limitation on indemnification and 
advancement of expenses is changed to reflect the limitations on 
liability of directors and of�icers provided for in the bill. 

Advancement of expenses is provided in addition to 
indemnification where it would inure to the benefit of the heirs 
of a director or officer. Additionally, the bill allows the 
corporation at the time of authorization or ratification to limit 
the extent of indemnification and advancement of expenses for a 
person who is no longer a director or for his heirs. 

The bill gives an individual the right to apply to a court for 
indemnification or advancement of expenses. The provision allows 
for application to be made to the court conducting the 
proceeding; to the circuit court, or to another court of 
competent jurisdiction. 

Sections 5-9 of the bill provide limited immunity for directors 
of corporations, credit unions, and self insurance trust funds. 

Section 5 of the bill amends Section 617;028, Florida Statutes, 
to extend application of the limitations;on liability and 
ratification procedures created by sections 3 and 4 of the bill 
to corporations not for profit. (Se� explanation of sections 3 
and 4 below). 

Section 6 of the bill establishes a threshold of personal 
liability of directors of a for-profit corporation organized 
under Chapter 607, F. S. The bill provides that such persons are 
not liable for monetary damages to the corporation or any other 
person unless the person asserting liability proves that (a) the 
director failed to perform his duties as a director, and lb) the 
breach, or failure to perform those duties constitutes one of 

 STANDARD FORM -1/28/86 
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several specified conditions. These are: (a) a violation of the 
criminal law, unless the director had reasonable cause to believe 
his conduct was lawful, or had no reasonable cause to believe his 
conduct was unlawful; (b) a transaction from which the director 
derived an improper personal benefit; (c) a circumstance under 
which the liability provisions of section 607.144, F. s., are 
applicable (regarding the payment of an unlawful dividend or an 
unlawful purchase by the corporation of its own stock); (d) in a 
derivative or shareholder suit, conscious disregard for the best 
interest of the corporation or willful misconduct; or (e) in a 
third-party suit, recklessness or willful misconduct. The term 
"recklessness" is specifically defined. 

Section 7 provides a safe harbor for transactions from which the 
director derived an improper personal benefit and is not 
intended to be exclusive. 

Section 8 established a threshold of liability for directors and 
supervisory committee members of credit unions organized under 
state or federal law. Such persons are not personally liable for 
monetary damages to any person unless the director or supervisory 
committee member breached or failed to perform his duties as a 
director or supervisory committee member, and the breach, or 
failure to perform, constitutes: (a) a violation of the criminal 
law, unless such person had reasonable cause to believe his 
conduct was lawful or had no reasonable cause to believe his 
conduct was unlawful; (b) a transaction from which such persons 
derived an improper personal benefit, or (c) recklessness or 
willful misconduct. 

Section 9 establishes a threshold of liability for trustees of 
any self-insurance trust fund organized under the laws of this 
state. Such persons are not personally liable for monetary 
damages-to any person unless they meet the same conditions for 
liability imposed by Section 8 for directors of credit unions. 

Section 10 of the bill establishes specific reporting 
requirements for inqurers issuing officers' and directors' 
liability policies. This information should permit the 
Department of Insurance to better comprehend the extent of 
liability being imposed in Florida on officers and directors. 
The information would be included in the1 department's annual 
report. •' 

Section 11 of the bill amends Section 627.915, Florida Statutes, 
to require insurers issuing officers' and directors' liability 
insurance to file the same information presently required 
concerning loss experience and other experience in the lines of 
products liability, commercial automobile liability, and similar 
liability lines. 

Section 12 of the bill clarifies that this legislation is not 
intended to increase or decrease the present liability of persons 
other than those covered by the bill. 

' 

, STANDARD FORM - 1/28/86 
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II. ECONOMIC IMPACT:

A. Public:

This legislation would require certain insurers to provide
further reporting information to the Department of Insurance. To
the extent that premiums may be exorbitant, these requirements
could result in lower premiums to certain corporations.

B. Government:

This legislation could result in minimal additional expenditures
by the Department of Insurance in printing its annual report.

III. STATE COMPREHENSIVE PLAN IMPACT:

IV. 

This bill appears to be consistent with promoting economic
development. Section 187.201, (21), Florida Statutes.

COMMENTS:

None.

V. AMENDMENTS:

None

VI. PREPARED BY:
A1) 

Thom�s R. Tedcastle-\ll 

VI I. STAFF DIRECTOR: Richard Hixson l� 
/,v-

,. STANDARD FORM - 1/28/86 
,' ' 
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*************************************************************************** 

I• SIMMARXI 

A. Present Situation:

Pursuant to Section 607.014, Florida Statutes, corporations are
authorized to indemnify their directors, officers, employees, and
agents when the person is a party, or is threatened to be made a
party to litigation arising out of the person's service to the
corporation. Indemnity must be provided where the person
prevails in an action. It may be provided in other circumstances
in which it is determined that he acted in good faith and "in a
manner he reasonably believed to be in, or not opposed to the
best interests of the corporation," or if a criminal act is
involved, that he "had no reasonable cause to believe his conduct
was unlawful." These determinations may either be made by the
board of directors or by the shareholders. Further
indemnification may be provided through corporate bylaws or
agreements or 'by shareholders or disinterested directors.

Liability of a director, officer, employee, or agent to the
corporation or its shareholders may not be limited in the
corporate articles.

B. Effect of Proposed Changes:

This bill would delete the ability of a board of directors to pay
the expenses, including attorneys' fees, prior to the completion
of litigation for a director, officer, employee, or agent unless
he has been determined to have acted in good faith and, if in a
Eriminal case, to have had no reason to believe that his actions
were unlawful.

STANDA)W FORM - 1/28/86 
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The bill also provides for a method of limiting the liapility of 
a director to the corporation and its stockholders. The 
limitation would have to be provided in the articles of 
incorporation. Immunity could not be provided for breach of a 
duty of loyalty, acts not in good faith, intentional misconduct, 
knowing violations of law, violations of certain corporate laws, 
or for transactions in which the director received an improper 
personal benefit. 

II. ECONOMIC IMPACT:

A. Public:

This bill could result in a decrease in the liability of certain
corporate directors, and limit recoveries by corporations and 
shareholders. 

B. Government:

To the extent liability is limited, a decrease in litigation and
the expenses of the judicial system incident to litigation could 
result. However, no significant savings is anticipated. 

III. STATE COMPREHENSIVE PLAN IMPACT:

This bill appears to be consistent with promoting economic
development. Section 187.201, (21), Florida Statutes. 

IV. COMMENTS:

None.

v. AMENDMENTS:
•. 

,, None

VI. PREPARED BY:
/ 

Thomas R. Tedcastle � 

VII. STAFF DIRECTOR: Richard Hixson tb:::

STANDARD FORM - 1/28/86 
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cs tor •••• lttl, 111. and••• hc-on4 tn,ro■1ed 

director. orricer, eeploy■•• or •••nt or •nother corporation. 

J pertner■hlp, joint ••nture, tru1t, or other enterprl•• •••ln■t 

J !.!_�� •• .. n•••-t•fle-•••tRt-1tterney1&-f••■tp-1■• ... nt•, 

4 ftne•p-en4-1 ... nt1-,-1•-•n-■•ttl ... ftt-■et■■l•r-•n•-r••••n•••r 

, lncurrH �-�•• ln connection with ■uch eetlenp-■ettr-•• 

I procffdln,. lnctu•1"' any • .,.., th■reor, lf he acted ln tood 

1 r1lth and I•• .. nner he r■•■on•-lt belle•H to M ln, or not 

I oppct9N to, the N■t lnten■t• •f the corpoullon and, •1th 

' r■■,-ct to In) Ct l■tnal ICtlOft Ot .,oc ... , .... twi• "°

10 rea.an•-•• c■•ff to Nll ... hl1 �uct w11 unl•wful. The 

11 ter•lnatlo11 of 111y wt .... rnhr-•r •rocffdlfll _, J ..... nt. 

•1 orffr, ■attl■-nt, or C'Oft•lctlon er •fCNI •••••or nolo

•1 cent..._,. or It• ... •••••nt ■hall ftOt, of lt111r, cr••t• •

14 ,,N ... tl .. that tM ,-,■on ••d ftOt act In� ralth and tn 1

1, Mnnar wlllcfl M ra•eon•-•r Nll••ed te N In, or not OllfO■ed

II to, the Mat lnt1re1t1 of the corpor1tlon .,. with , •• ,.ct to

11 any erl■lnal actlOft or proceedl .... u• reaaona•t• c■u•• to 

II -•••••that-•• �ct ••• unl■wrut, 

" tJf A Hr .. ratlon 1h1ll ha•■ ..,_.r to ll'HIN•lfy 1ny 

JI .. r■-L .._ •• •r la• ,-rtyr-•r-t■-thr .. t■fll4-te-M-.... -• 

Jl .. •trr to ••r ,,oceie,1"1 Hirfft ..... , ... ,....,,..,-er-..-.l•t .. 

JJ Ntt..-...-.. o -, or ln the , ltht or the cor,out lon to 

ll •rOC11rl • , ..... nt ln It■ tavor by r•allOft of ttte fact that hi 

14 I■ •r •• a •tractor, orflc•r, .... lor••• or •••nt or the 

1, eorporatl• er l■ or ••• ■er•lnt ■t the requ■■t or th• 

16 eor,or■tloa •• a director. officer, ...,lor••• or •••nt or 

n lflOthar eor .. ratlon, pertner■hl•• joint venture. tru■t. or 

JI other ent■r•r•••L ... lnet ■•pen••• and ���ld In 

1' !�t ��nt flat •���lnlL..!._!!:__!!!_t!._j_���!!.!�!....!f!�ard _ o_!' 

10 �l!•�!��•L.-.!h!._!■!_!_����•ptn��-o!___!!!.!t�Unt.....th_!___pr�c�edln9 

JI to �o�c!u���n, tn�t•••n•-••••rn•y•'-f••■y actually •nd 

nJOINC1 Mord■ ■trtr�•n 1,a 

' 
t� 91..1 �� ... 

d•l•tlbn■r 1o1ord■ un•lf'ii1l.,,1 •rl ••l1tltlon11, 

C9 for s••• lltl, 911, ••d •�• ■•cond En•ro■■e-d

r1a■on1•1, lna1rr■d �--•• In connection with th• d•f•n•• or 

ti l■ttl-■nt or auch proce•�.!.!!1 ■et,en-er-,ett, lncludln� any

■weal thereof. tuch lnd•'!!'�rlc1tlon_■h■II b� •�thorlted If 

4 !UCh ,-r■onr-lf-ha lcted In qood t•lth •nd In a Nnn•r h• 

, ree1on1�1, Nll■•ed to IN In, or not oppoaed to, the N■t 

I lntere■ta of th• corporation, a■c•pt that no lndNnlflc•tlon 

1 ■hall be ude und•r �hie ••�••c�lo� In r•■ptct of any clal•, 

■ I l••�•• or .. tt•, •• to which 1uch per■o• ■hall have N•n

• adju..-■• to N liable fe•-n•••••••r•-•r-•t■e•n4•et-tn-ttte

10 p■rf•,...we■-•f·hi1-.. ty-te-tlte-e1tperat••n uni•••• and ont, to 

11 the ■■tent that, th• court ln wtllch ■uch 1!.._0C__!■dln4 1ett•n-er

lJ N•t ••• •r011"'t, or anr oth•r cou,t or CGap!t•nt

11 jurl■•lctlon1 •Mll d•t•r•ln• u,o• appllc1tlon that, da■plta 

It the 14judlc•tlon of ll1blllty but ln wlN of 111 clrrua1tanca■ 

l1 or the ca■■• auch p■r■o• I■ f■lrly •nd r••■onably antltl■d to 

11 lnd..,.lty for ■uch aapan■•• tftllch tuch court •hall d•■-

111 proper. 

II (]I To the ••t•nt that• •tractor, offlc•r, ..,1oy••• 

lt or .. •nt of a cer,or•tlon h■• be•n ■ucc•••ful on th• •rlt■ or 

JO other•l•• In ,.fan■• or 1n, e�t•en,-••tt,-■r proc••dl,.. 

Jl r■r■r, .. to In 1uH1ctlon flt or ■ub■actlon (JI, Of tn daf•n•• 

JJ or ARf clal■, l■■u•, Of utter th•r•ln, hi ■hill._ 

ll lnd■-lfl .. ■1alnat ••pen■•• t•M'••·• ... ·•tt■•Hye& -f•••t 

J4 ■ct•ally aftd r111on1blf l•curr•• by hie In connection

t, thar .. lth. 

" 141 Any lnd■-nlflcatlon und•r ■ub■■ctlon fll or 

11 ■ubaectlon (Jt, u•l••• ,ur■uant to• ••t•r■lnatlon �,•court,

JI 1h1ll be ■-d• by th■ corpor•tlon only•• authorlt•d In th• 

19 ■pacific ca■• upon a d•t•r■tnatlon th•t lnd••nltlcatlon of th• 

JO dlr•ctor. offlc•r, ••ploy••• or aqrnt I■ pro�, in th• 

II clrcu••t•nc•• bec•u■P h• ha■ •Pt rh• •ppl1r•hlf' '1141n'1•r•I or 

• t,":r;w;, 91..1, ,;r;,,

C"OOING1 Wonts ■trtt'll•n ar• rlf'!Pt \nn11; wn1d1 1..111cif'1 I 1nr,I •r• 1d,t11 ,.,., ..
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CS for ■■•• 1111, tlJ, alMI 114 S■con41 lntroH.d 

■uch offlc■,-...... -••-ttttl .... tftnt.,..-••••••t-,re•■ 

JI �••..-.-e•-•tllfel-at■e.,..._et. --•,r'-1.!!d .. nitl�atlon or 

) 

• 

• 

• 

l 

I 

• 

10 

11 

l1 

ll 

.. 

u 

ad•anc ... nt of ••,-n••• ■hell not IN••• to or on �h�lr or 

any dlr�tor1 ofrlcer, -.101••1 or •1•nt lt • Jvdpent or 

other fln.al ••tu•lcatlon ■■tallli■h•• that hie action■, or 

oalaalon■ to act, -.re uterlal to the cau■• of action ea 

••JudlcatN ,,.. C9tl■tltut■I

l!.l � _tjol■Uoa �t� crl■lnal l_aw, ••!�•� ttl■ 

4lritct■r1 ■fflc.r1 -••P!c or .,.nt..., r■aaonable cau■• to 

Nll••· hl■ ce.,.ct ... lawful ., .... - rea■oMilll• C■UH to 

Nil�_.,. hie eenll•ct ••• unlawfut1 

(ll) A tran■actlen frca wlllC'h the •trKtor1 offlcar1
..,,oy .. , er .,.11t .. rh" an 1-,ropr Nnonal Nn■Ut1 

(Cl IR tM ca1• of a director, 1 clrcua■tanc■ under 

whlcll tM llallllltJ fro•l■lon■ of •• lll.144 are appllca,t■r 

Ul !.! 

ll f41 Wlllf•I alaceftlluct or a C'OftlclM■ •1■r-,ar� ror 

11 the Nat lnt■re■tl •f tM corpr1tlen l• • 1rocN4lnt lly or_ln 

11 th• rltht of the corporatlOft to 1roc.ra a t• .... nt ln ltl 

JO f�•r er ln a ftaceNlllll., er In tM rlpt •fa •�r�ld■r� 

JI 1!.lfft ,.....,_lflcatlOfl .... NW■ncwflt ■f •■pen■■■•• 

JJ ., .. , ... la thla a■ctt ... Ill.ell ee11tl1MM ■11 •nla■I othervl■e 

11 prewl,.. llll■tl Mtllorl• .. er retlfl .. , te • .. ,■on who ha■ 

14 c••• .. te N • •tr■cter, orflc■r, ... loyN, er ... nt ■M ■hall 

J1 ln•r• te tM NtMflt of tM heir■, ■a■cvt■r■, and 

JI ... lnlatratert of eueh ■ .. ,■on, •nl■■■ otharvl■• 1rov1,., 

Jl IIIIMn ■Ytt-.rl•ef er �-tlfl■4. 

II 1•1 Uni••• the corporation'■ ■rtlcl■• of lncorpi!r■tlon 

J• pra.l•• other•I••• notvlth■tandlnL..!_!'e fall•r• or• 

10 �<!!.�r•tlOft te pro-vlde ln��•�!.!��!on, an_Ld�•.PJt!__•"J 

JI l;'O!'_l r�rU�Ut��!l!..����!__th! lk>!r_d__Er or_!h•_•h■nhold•r■ ln 

• t ocv; <I<..,, ,;� 
fUOIIIIC: Word■ ■trlrllten are d•l•t ion•1 vordt �nrter l I!'•� are ad.tit Inn•, 

I 

• 

• 

• 

l 

I 

t 

II 

II 

II 

I) 

.. 

.. 

.. 

Cl for l■'I lttl. ti], and 1,4 l•cond 1,_.ro•••d 

the •pclflc ca■■, • director, otflcer, �•or••• or •••nt of 

the corporation "ho la or wa■___!_P<l.....!._!��rocHdln�1 

•ftlr ror lnd■-nl f teat Ion o, adunc�n!._E:�.e!����!�t. 

to-�"• -�rt_con•uctl'!I the proc:eedanq, to th• circuit court,

or to •�ther cowrt or_c�t•nt tur��dlctlon. On rec■le_t or

■n ■,eltc■tlon1 the court, aft•r l!...!l!!t..._•ny notice that It 

conalder■ nece■■■ry1 •r or••r tnd .. ntflcatlon ■M •••■nc ... nt

�n•••• lnclu41"t ••,.n••• lncurre4 In •••-l"1 court·

o, .. r., lnd■-nlrlcatlon or advanc ... nt or ••e-n■■■,_tr it

det■ratne■ th�tr 

(■I The 4lrKtor1 orrtc■r, ..,1oyn, er •••nt t■

entltlH to Mlld■tory lndeanltlc■tlon umler ••-••ctlon f11, In 

which c■aa the court 1Nll ■l•o order th■ corpor■tlon to p,,y 

the •&rector re■■on■,1■ ••pen••• Incur,.,. In •taln1.!!t court

■rlfe� .. lndwlr)c■tlon or H•■nc�nt or ■•pen••��

(bJ flle director, officer, ..,1oyH, or •••nt 11 

ll entitled to ,,.,...,.1,1catlon or ■d•■ncwnt or ••,-n•••r er 

11 Nth,,, •lrtd •f tM ·••rcll■ ., th• cerpor■tlo�o,_Jtl 

It fOl'!I p,r•-•t te ••-■KtlOfl (111 or 

II IC) fll9 •tractor I oU le■r 1 ..,aoyn, or -,■nt _le 

JI f■lrlr •Ml raeeone,11 entitled to IIMl■-nltlc■tlon or 

11 .. •■nc-•t ef ■■pnN■1 or 1Joth1 '" •l"' of all the r■l•�•nt 

JJ clrcwt■Rc■■, r-,■r••••• or vtlether •Mch ,-raon -t th■ 

J4 ata',.cs•r• er conduct ••t rorth ln •ubaectlOft tllc ■u•••ctlon 

,J1 (J)1 er ■u•a■ctlon tlJ. 

16 (Ill ror ,urpo••• of thl• ■!ctl<!!!.r._t�• tare 

Jl •corporation• lnclu•••• In •d�!..!J_on to th■ re■ultln9 

JI corpor■tton1 any con•tltuent cofp:>!�llon (lncludl�n_J 

JI conatltuent of• con■tltu•!!.!J_•b•o!b•• In • con._otldatlon_or 

JO �...!..1�!.L.!_�t��!......!�Le!r•o�_•ho_J• or_�•�-•-�!r•c���Lorrlc•rt

ll .. p�ol���•t•n�_�r !_con•tltu•nt co,pn1atlon, _or_l• or_ w•• 

10 111� <I<..'\, h'>•I 
cor,1aa;1 Nord• ■trlrlt•l'I ■r• (ff'IPt ion�. w1u,ts �nd�r I 1n1",t •r"' .,t,t11 ,,11,,. 



Cl for I■'• 1011. ti]. artd ,,, lecon4 t"'roe■ed 

■erwlnt at th■ requ■■t of a con■tltu■nt c.rporatlOfl •• a

l dlr■ct■r, offlc•r, --,1.21_■•, or •t•nt of anQth■r corpor•tlon1

] 5Nrtn■nhlp1 Jolnt .,.n!._1.1_,_!..L tru■t1 or oth■r ■nt■rprl.!!..L_l_• In

C th■ ■w po9ltlon und■r thl■ ■■ctlon with r■■pect to th■

, r■■ultl"1 or ■ur•l•l"I corporation•• h■ voul4 h••• with

I r■■pect t• ■•ch C'Oftttltuent carp,ratlOft lt lt■ ■■per■t■

1 ••let■nce � -�O�N.
I (11) Por .. ,.,.. • •  r t•l• NCtl011, tM ter• •o�h�r

t entetfrlt••• lncl .... -••!!! NNtlt flt■IJ tlM ttr• 

II ·••pn••·· l1telud•• C'OltflNl '"•• l11teludlftll ttloa■ ror a,,.a11

11 the t■ra •ll■�lllty• latel .... ■ oltllptlOII■ to ,-y ■ Ju•p� 

lJ ■■ttl--■t, pultJ« flH (lKllMll!!I an e■cl■• t■• a■■■■■■4

lJ with r■■ptct to lftf ... l■yn Mn■flt pl■nJ, ■M e■pen■ea 

14 ■ctu■llf an41 r1■90ft■�ly Incur, .. vlth r••N<t to a proc•"�

1, the t•r• •,,oc ... l"I• lnclu .. ■ ••r threat■ne41 Nrtdln91 or 

II COllfl•tN ■c:tl0fl1 ■•It, or ether trp of proc ... tn1, vtt■th■r 

11 cl•ll1 crl■lna11 .-1nl■tr1tlw■1 ■t lnw■■tlptl•e ■"41 Vh■ther 

11 torNI er lnrorMII the t■r• *!l!•t• lttel_..■ • •olunt■■ri an4 

It th■ ter• •■•r•l'!I at th■ requ■■t of the corp,r■tlon• Include■ 

JI anr ••r•lH •• • •arec:tor1 otflc■r1 N1DlOfNe •r •t■nt of th■ 

11 corprltlN tll■t 1-.,.■■ ht lei ■11 ■ucfl pnon■, lncl11.an1 

JI ... tlff relatl-, te an ..,lOJff Nn■flt flan .... lt1 

JJ prtlcl,-nt■ er NMflcl1rl••1 aM the t•r• •not oppo■■'d to 

14 the Nit l•t•reet ef tftl cor,oratt0t1• de■crlM■ th■ 1ctlon■ ef 

1, • ,., .... ..._ aetl In fOM falth ■N In• -■nn■r h■ r•■■on•� 

JI Nil•••• te N lft th■ Met lntere■t■ or tl'te ,-rtlcl,-nt■ an• 

11 Nnerlclarl•• •fen ..,1orn Nneflt 1•••· 

JI 

1t 

JD 

lJ 

l!.!lt•t A cor,oratlon ■hall he•• power to ,-rcha■• and 

.. 1nt1ln 1n■urance on Nh■lf of any .. ,aon wtto l■ or••• a 

director, orflcer .... loy■e. or a••nt of th■ corporation or I• 

or ••• ■•r•lft11 at the r9que1t of th■ corporation a■ a 

II 1'� cw;.1, f;.',.1 

COOINCi Word• at.-ielle" ■re d•l•tlon1: word■ �!!dlr_l_ln•d ar• addlf ion■ 

c• f•r •••• 1011. ,11. and 11, lecon41 t"'ro•■•d 

•trector. officer, ...,1or••• or a .. nt of another corporation.

JI .. ,tn■r■ht,, j■lnt went11r1, tru■t, or other 1nt1rprlt1 aqalnat 

■ny ll•'llltr ••••rt•• ■,a1n1t hla and Incurred br hi• In any

•I ■uch capacity or 1rl■ln• CNt of hi■ at■tua a• •uch, wh•thar or

'I not the cor,oratlon woul4 h••• the pcNer to lnd .. nlfy hi•

I .. aln■t ■11ct1 11a,11ttr under the prowl1lot1a of thla ■action. 

1 ll!lttt rr any e■p■n■■• or other a.Ment• •r• .. ld by 

I way of lftd ... lflc■tl■n ■th■rwta■ than,, court order or action 

t •r the ■NrelMll .. r■ or ,, an ln■•ranc■ carrl•r pura11ant to 

IQ ln■ur■nc• Mlntal,... •r the corpor1tl011, tl'HI corlk)ratlon 

ll ahall, n■t later than ttte ti .. of 4-ll••tr to ■har■hold•r• of 

IJ wrltt■n notice •f the H■t annual Natl,.. of ■h■rahold■r•. 

I] 11nl■1a auch -•ti.,. 11 tteld within J .. nth■ froa thl data of

14 ■udl .. ,-nt, and, t■ any ••■nt, within 11 acJnth■ froa th•

l\ date of aucll .. ,..nt, dall•■r althar ,.,,anally or by -■11 to

'' each lhltlhold■r ., record at the tlN ■ntltlff to YOtl for

11 th■ 1lectl011 of ••rector■• ■tat ... nt a,.ctfrl,,. th■ .. ,■on•

II ,-14, th• -.ant■ ,-14, anti t�e nat•te an• ■t■tu■ at the ti ..

It of ■•c- ,.,-nt er the lltl,atlon or thraat■ned lltl .. tlon

10 .. Ctleft 4. l■c'tlOft 117.0JI, rtorl•• ltatutH, la 

Jll ,....., to, ... , 

JJ 117.IJI ,....,_.lflcatlon ■fMI tla�llltf of officer•, 

1] ••r■ct■r■, M-.er■, tru•t•••• ■-ploy•••• and a,■nt■,--t■capt

z, •• tto•l.., In ■■ctlon J or th!• act, the ,,ow111on• of!!..!.■•

1, 111.1144 111.114,, afMI ,11.11, apply t■ �,,oration■ not ror

JI •••flt 1M nul ■l■ctrlc coopr■tlwel o,,.nllN un4u chapl_!.!.

11 4H. Ally ufer■nca to •director•• In tho■-�•ctlon• that

JI 

H 

JD 

lJ 

-■etl- lncl11••• th■ •ir■ctor•, .. n•�•ra, or tru•t••• of a

cor,oratlon not for •roflt ��_!,u■l •l■cq_�_c_c�!_•t l_v•

C!!J_!!!_l l■d •��h_�R't•!��!��_pr D" ld•d _t ha� _ _!h�_ t •r •-•�I � ut � r •

!_•���l_!'_.!...:.__10]'-=.II�� ah•ll not lnclud• • ,tlr•rtt>r •ppo 1nlf'rl 

I I 

COOi�: Word• •tf'lrlt•" If• df'IPtlnn• 

1 "'lt., <t4;. ,, 1; .... 

i,o 1 ,1� undPrl111f',I .,,. ,t,l.t1t1••"i 



J 

• 

' 

Cl ror •••• 11,,. 1,1. end••• Second rn,ro•••d 

_, the d■••toper to tn■ boaird of 4lr1etor1 of• co,ut�lnlu• 

•••ocl1tl0ft •nd•r chapter 111 or• cooparatl•• a11oclatlofl 

under chapter 1lt. ��'-!!��c• to��••holdera• In tho■• 

••ctton■ lnclud11 ...._,. ot • corporation not ror protl�and 

--.,�or I rural 11,ctrtc c�r■tl•• ort■nlaed �nd1r 

, I cha.f!..!.!...__!_H. 

1 -.Ctton ,. let:tlon ,11.11••• Plorlda lt■tut■■, la 

■I created t• ,..,,

•tf,lltt Lla-llltf er flrkter■,--' 

II ll) a •lrector l■ not preoMllf ll•-•• ror aon■tary

ltf f 111 te tM cerpratl•• or ••r other prton ror any 

lJ 

11 

.. 

■t■t .... t, "t•c �111 ... , or ra1tur1 to act, tfflr4lnt 

"''fOtltl •-,...nt or pllg1 -! 1 flr■ctor, •nl•••• 

l•I TIie dlrector -•••chef or ratl.,. t�_�r�hta 

••I ,.tlff •�_._flr�torL�N

II 1-1 'Ille 4lr■ctor'■ -••aell or, •r fall•r• t1 pertor•,

111 thole �ti� con■tltute11 

II 1: a •lolatlon of the crl■lNl 1•1 ••l•■LtM 

It flrectOr ..,_. re■110na-l1 cau■• to i..11 ... hl■ conduct va1 

JI l1vru1 er "811 ne r■■Hna-11 c■••• t• Nil••• hl■ coMuct ••• 

JI •nlawful. a Ju .... nt •r 1thlr flMI Mjvdlc■tlon •talnat a 

JJ flrector l• any crl■lut 1roc1aftn1 for■ •lolatlon of th■ 

JJ crlelnal In ■atop that flr■ctor tra. cont11tln9 th■ r■ct 

14 that •t• _,,ach1 ■r f1llur1 ti prfor■, c:onatltut■■ 1 

1\ •lol1tlN er tM crlal..-il •••1 hit doe• not l■top the •ir■ctor 

lt fr• e1ta,1lahl'!9 tMt he had re■■on•-•• cau11 to bell••• that 

11 hll eonf•ct "' la•ful or had no r1■aon■-la cau•• to bel•••• 

1■ that hla_cOllduct ••• unla•fv!l 

,. J�ran■actjon fro■ .tllch the flr■ctor d•rl•���� 

JO 
I 

�opar perao!!•_!__bener !.l.t.___!!.!�!�t!•ct �r l�l�c_t_l..Jl

II 

11 1 r;� cw;.,, f; .... 

C'OOIIIC1 ltorda ■trt�-•n 1,1 d•l•tlon11 wor•• ����!.!!__n!d are addition• 

Cl for•••• lttl. tlJ. and 1\4 !•cond E1t11ro■eed 

J. I clrcua■tanc■ under wftlch the llablll�ro•l■lon•

JI qt•• �17.144 are appllcabl■; 

t. In • proc■edlnt by or In the rlth�f th!

• corp,rltlon to prOc:'Vlr■ a Jud,-nt ln lt• fawor or_, or In_ the

• rltht of I ahar■ttol•■r
1 

con•cloua •!•r!1•td for the beat

I lnt■reat of the �or,oratlon
1 

or wlllt�!._!!.!conduct; or

1 1._ tn • troceHlftf ,, or In th�ht_of aoa■on■ other 

I than the corporation or a ah■rehold�r, r1t:•l•■1nes1 or an act 

t or o■l■■lOfl which ••• co■11lttN In Nd faith or wlth .. 1tclou1 

10 f11rp,■1 or In I .. nn■r ••hl-ltln, wantOft .,.. •lllful •••r•t•r• 

11 of �wn_rl9hte1 ■ar■tr, or 1roprtr, 

lJ ill ror the purpo••• ot thl■ aectt ... , th■ ter■ 

Ill •rldll•••n•••• ■-an■ the actl••c or o■l■alon to act, ln 

,. con■clCM1■_•1���'•-�,_•_!llk1 

., l•_ lnownL or-. ...,ICM1a_th1t ll__thout• haw• been 

Ill kftDWtlc t• the •1r1ctor1 an4 

11 J
.__

lf'IOWll_te lh� f!!_rector
1 

o� eo •�tou■_!_h•t_Jt ehould 

Ill tta•• been •ftOlffl• ti N ■o tr•■t •• to .. ,. lt hlthly prO-.bl• 

It �t Mr• lfOUlf_foUow fro■ tuch action or a■la■lon. 

JO llctlOft I, l.ctlon 111.1n. r1orld1 !tatut .. , u 

Jtl cr■atN t■ reaf1 

JJ 111.1,1 Dlr�t•r , ..... not to hi•• ••rlw., 1-,r<JP!.r 

UI f!_rlCNlai Nn■Ut._--

,. (II ror purpoa•• or••· 101,11• .,.. 111.11•1, a 

1, •trector la .. ..., not to haw■ derl• .. •• 1-,rop,r ,-r•�..!� 

1, benefit fro■ any tr■n■actlon If th■ tran■actlOfl affll natur��� 

11 anr Mr■oNl Nn1r1t derived-, the ••r•ctor la not prohlblt•d 

JI ,, ■tat■ or t■der■l law or r•t!!•tlon and
1 wlthOut turth•! 

Jt ll■lt■tlon1 

10 L•L!.!!_■n action other then_a_derlv■t!!• •ult 

]1 I �••_!__!! ng__�!� ! , !.E!'�_l_ I he_ d I rf'c tor to _ ■ppr ow•!.... n J•c� _ or

14 1--i� Clli.1, 1;r,,1 

COOIND1 Nord■ ■t•t•tt•n ■r• d•l•tlon�, wo,dti um1•rllnf',t ••• ••"''''""' 



1 

) 

• 

• 

' 

1 

• 

' 

11 

11 

u 

II 

.. 

Cl for 11•1 lltl, tlJ, .,.. 11t a.eond ln•ro■■N 

ot�er11l11 affect the CNtcoae of an offer to ,-,ch••• the ■toe,
of, or to •ffect a Nrf!! ot, the corporation, th• tran■actlon

•n• the 1111tur1 of •nr ,-r■oul .. n■tlt■ d■rl•N �, a director
•r• ••�clo■H or'"°"" to •JI director• •o�lnt on the .. tt■r,
an41 the tr■naac:tl• "' authorl■ .. , •nro•N, or ratlfled -,
at l111t t-, •1recter1 .ttO c:c-rl■• • .. torlty of the
•••t■t1r11tM •1r1etor1 JWMtftlr er ftOt 1uc:fl •111nter1■tNI
�rector, c:aaetlt■tf • ,-.or•lt

,,. ,... tr•�tloe ... t .. MtHe of ... , NUOftll 

NR1Ut1 •era ... "' I •hecter ,re ••ectOIN or 111101,n to the 

Nrehol .. re Ntltl .. ti wot11 1M tM tranNctlon waa 

••therl■ .. , ...... , 11 ratlfl .. ff the afflr•tlw1 wot■ or 

wr lttn C'eMIRt ef IK'll 1"8r1Mld1ra lflto MH • • Jor !..!Le!! 

t��-�!tlrff1 tM "lh!I of wlllcfl ll ftOl C'lfttrollN __ �cton 

"I who .. r, ... • NfNMl Nnerlt hoa or otllerwlH _. a 

II ,., .... 1 laterfft l• tfle tranNctlNL•r 

11 

11 

(Cl 1"he tf■tlNCtlN "' falr a M  r1UOMllll1 to the 

ftrprftlN 9t l!!I tlN lt .. , htlterl■M IIIJ th■ �r•, 1 

It CWltlNc If t .. 1har .... lffu1 Ntvltll■taNl'!I that a 

JI •1recter rwt.-.. • ,.,._., Mfleflt, 

Jl I Jl c-- •• 111,erutN •trecter■ •r fN count_. l■ 

u •tar■l•l!I tlle ,.,....,. of • I!!'• at 1 ... u'!I of the -.r• 

JJ et •1rect1r1 Wlllcll ••ttlerl■••• •1P•01t■1, er ratlfl•• ■uch • 

14 t,a•uctl•� 

n (JJ flle clrCUMtat1ce1 Nt forth •• llhKtlon (lJ 1r, 

H Nt t■cl•■ln ...... not trttlUN th■ eal■t1t1ce of ottt■r 

J7 clteaatawee ,.._, vtllcfl • •lr■ctor •Ill M ••-4 not to 

JI ha!I .. , ..... 811 l .. ropr �n■flt. 

It t0 t'lle ft09l■lon■ of thll eectlon INll aleo •PP!.L!.!'"I officer■ or ftOftfroftt ort•nl�atlon■ •• frowt•ed 1n •��tlon J

JI of thl■ ect. 

.. •·� �,, ,;-..i
("OOIIE1 Morda ■t•t�••n ar■ deletion■: word■ �nd�r!!n•d •r• eddltlon■ 

1 

) 

• 

• 

• 

l 

I 

• 

II 

II 

11 

11 

•• 

.. 

Cl for 11 1 1 lttC, tlJ, and•�• !econd En,ro■■•d

-.CtlOtl 1. Lt••lllty or director■ or••���
co■.lttff --■r■ of cr■dlt union■ 

l!.l A ••rector !Jl • cr�lt union or9■nlt!d 11nd�!..._!�!.!_• 

or tNl■r■l law, or • aeab4-r of th■ •!t-:r•!!_o..!..1.....£.oaailtt•• or 

■uch credit unlon1 11 not e-rton■ltr lt■•l• ror �et■cr

��•• to th■ cr■dlt un1on1 ltt �n, or ■nr other e-non!

tor any atat■-nt1 wot■, d■ch_lon
1 or hllun to ■ct1 

r .. ar•l"t th■ .. n.,...nt or polh:y or th■ credlt un� • 

•tractor ■r .....,, ■r the ■u,-rwltorr ir:wltt■■, unl■■11 

I•) n.1 •tractor or th■ --!fNr of the ,u,.r•l■orr 

caaalttH, lllreach .. or failed to ,-,rare hi■ d�tl■.!......!!._! 

•treetor or•• a__,., of th■ 1upervl1or1 ca-ltte!L..!nd

«�I fll■ lllr■■ch or fall•r• to ,-,ror■ �, th■ director 

■r t-"9 --■r or the ■uper•l■ary caa.lttff con■tltut■■,

'_!_I wlol1_\l ... or th�_�rl•ln■l ···L�nl■H th■ 

••1 •lrff'ter or th■_.., of th■ ••,-r•l■orr caaaltt■■ h■d 

11 r�1aon•••• c1••��Nll_1•• �•• cotHl11ct ••• l■wrul or h•d no 

II ,■aeOlla•l• cau■■ t�_Njl■•■_hlt cotHl11ct_••• unl■wful. •

It Ju4pent er other flNl adjutllcatlon .. ■ln■t a director or• 

11 --■r If a ■uparwl■orr coaaltt■■ In lftJ crl■lnal proc■■dlnt 

11 tor• •lol1tl011 of th■ crl■lnal l•• ••top that •trKtor or 

JJ .... , of th■ •• ,., •• IIO,, C'Oll■lttff fr• C'Oflt■■tl!'1 the fact 

JJ that hl1 •r••ctt, or rall•r• to perfor■, con■tlt•t•■ a 

Jt wlol1tlen et th■ crl•ln1l l■•1 !Nt '°9■ not ••tot the •1rector 

I� ■r --■r et ttl■ ■-pnl■arJ cOICalttH haa e■ta�llthl'!Ll_h_�! 

II � 11N rea■oN�le_cau■• to Nll■•■_t�t hl��n4uct we1 lawful 

Jll or.._. �r•••on•ble caua■ to Mll••• t_�t�,1_conduct v■■ 

Hf �t1!••hlJ 

It J. I tran■-ctloft rroa:_v!t_!Eh the director or �_!t_!_ .. •h•!

IO
I 

ot tit■ ■11penhor1 coaa.!_!!!�•�lved_lln 1�ropu __rr�(!n■l

JI �n■rtt, ■1th■r_d!r•��•1_o!_lndlnctl11 _o�

,. to�, <11;.,, , • .-,., 

COOIIIC 1 Nord■ •trtl"II•" •r• •t•l•tlon•. word■ undPrl•n••I •rp •d,111,,m,
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10 

Cl for •••• lllt, Ill. tftd ,,, leco"41 r-..ro•••d 

J1 •�••••ne■I or tn ■ct or oala1lon vhlch •a• 

�lttN ln M• felth or •lth .. 11etou■ pur�•• or In• 

.. nnar ••hl�ltlllf wanton a�• •llltul •••r"a•��u•� 

rltht■« 1efety1 or property.

(1) ,.r the purp:,■•• of thla ••ctlon, th�•r•

•rect.l•••••••• •••• ttle actlq
1 

or oal11lon to act, ln

con•�lou■ •••r.,.,d of• rla�,

l. '"°""• or N o1t,,lou1 tNlt 1t ehould ..... Men 

,....,., te t• flrector •r --.r of tlle ■uptr•l■orr �ltt■•J 

� 

J. &WIii t• t• •1reetor er --.r or the 1uper•l■ory

WlttMc er N ... lOII■ tllat lt aholllf hawe Men �nown, to be 

ao 1n■t u t• ••• l t lllt'!h prONltle tMt her■ lflHtl• fo! lov 

fr• •�rh actlon or cal■■lot1. 

aectl• I. Lleltlllty of truttff■ ef 1elf-ln��••nce 

tn■t , ....... _ 

(1) A tr•■tN •f ••t 1elf-ln1•r•Ke tru■t fund 

.,,. ......... , tlle .... of UII■ ltlt■ h AOt pnonally 

ll•-l• fer --t■ rr ....... t• any pr■on for any 1t1, ... nt, 

•ot■1 �••••• ■r flllHe to act, ,.,.ir•tnt tM -■n-, ... nt or 

pile:, of tM , ... ,_,I tru■tn1 unln■1 

t•I TIie tir•■tN -r■ach-4 or fall .. te ,.,ror■ �•• 

�tiff I■ I tirll■INI ■illtll 

l�I ftle tiru■t•••• ltr■■cb 1f1 er fall•r• ti prfor■1

Ill■ .. tiff c.netlt•t■II 

J• A wlol1tlCH1 ef tM crl■lul l■w1 ■nl■11 the tru■t.!_• 

.... rM....-1• c•••• to Nllewe hl■ C'Oftlluct ••■ lawful or h•d 

no r■■aon•••• cauN to Nile•■ hl■ conduct va■ unlavrul. a 

��nt or ether final .. lu•lcatlon •1•ln1t • tru1t■1 ln anr 

��•lna_!__t��•���!�r ••�!.!!.!on of the crl■ln_a_l_!a�••�P• 

HI t��u■t!!:_!!� c-on�����t�U�ct thet hie ,, .. chL 
�! 

1 p 1 . ..., �,, l..'i,t 

C'OOIIIICI Wotdl 1trl��•R are deletlon91 110rda �d•�!in•d are addlt1one, 
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II 

II 

IJ 
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.. 

II 

IJ 

II 
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21 
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lt 
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II 

Cl for••• lltl. Ill. and ,,c 9■co,.. En,rot••d 

f■ll•r• to prfor■, con1tltut•• • •lolatlon of the crl■lnal 

lawr ltut 6>■1 not ■ltop th• tru■t�• ft(!!l___!tt1,tl1hln9 t��t_!I_! 

ha• r■a10t1a,1e ceu■e to belle•• that hi• conduct w!!...__lawtul or 

had no reaaonabl■ cau■• to Nli•�!_!_�•��conduct wa■ 

unlawful! 

1. a tran,actlon fr• vhlch the truttff derl••c!...!�

1-,ropr prlOnal 1Mnerlt
1 

either •ir■ctly or lndlr•ctly: o� 

J. l■c-l11■n•■• or an act or 011l11lon vhlch w■■ 

C'Wltt .. l• � faith •r vlth ullclo•• purp,1• or In a 

-■nn■r ••hlltltl-, wanton.,. •lllful •11,.,ard of hu .. n

rlthte1 ■afltJ« er .roprty.

(11 ror the purp,11■ of thl1 tfl:tlon1 the ter■ 

•r■nlff■ne■1• •••• the actlq, or oat■alon to act, In

�•ClOII■ ••• , ... ,. of e rt■-• 

l. lnovn, or ■o olt•lou�_!_���h�t• h••• been

'"°""• to the tru■t■11 and 

J. lnov■ to the truatH
1 

or ■o oltwlou■ that It 1houl4

Mff "9n lnown1 to N 10 treat a1 to--• It hlthly probable 

that hara wv.t• follow froa auch action or •l■llon. 

lectlon t. !■ctlon 1Jl.tl11, rtorida lt•t•t••• 11 

ere■t .. t1 r•ad• 

111.tlJJ Officer■' 1M •1rect■r■' lla�llltJ cl•I-J

rmrt■ � ··•-r■r■.--

,., lac� lnaurer pr091••111 co,,■, .. • for efflc■r1' a�d 

41rectere• ll■ltlllty cover,,- ehall r•p,rt to the �t--�! 

of tn■•r•nn •nr clal■ or action ror •--••• cl■l•d to ha-• 

Men cau■ed �, error, oa!_!!��Lor n"llt•nce Jn th• 

prfor-nc■ er the orrlcer'■ or director·• ••r•lc�.L..!!..__!�! 

clal■ re■ult .. ln1 

L• t_A__!J�_!!_j�d�n��!'l_�.,u'!t ..!. 

l�L_A ••ttl•Mnt_ ln •n_r_ a-,ount �

" tn.__, 'M;;I, h',,I 

COOIM: 1 llord■ atrtrltf'fl a1• d•l•tlnns -,or.ft undf'rl1n1",I •r• .,1<111, ,n, 
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STORAGE NAME: 87 SS HB 0409 

Date: April 24, 1987 
Revised:-

(9�• I! 
C,-t_ l • fl_ L 

----------
Final: __________ _ 

HOUSE OF REPRESENTATIVES 

COMMITTEE ON JUDICIARY 

STAFF ANALYSIS 

BILL #: HB 0409 /7 � O,I 
RELATING TO: non�profit corporations 

SPONSOR(S): Representatives Bloom & others 

EFFECTIVE DATE: Upon becoming law 

COMPANION BILL(S): 

OTHER COMMITTEES OF REFERENCE: (1) 

( 2 ) 

*************************************************************************** 

I • SUMMARY: 

A. Present Situation:

Florida case law has yet to define the parameters of liability of
a director of a not-for-profit corporation in this state.
Presumably, under a theory of negligence, a director could be
held personally liable where he failed to take all reasonable and
necessary precautions to ensure that any action he took in his
role as a director would not result in damage to another.
However, it is unlikely that a causal connection could be
established where a decision of a director inadvertantly resulted
in damage and it would be equally unlikely that it could be
proven that the consequences of the action were reasonably
forseeable by the director. There appear to be no decisions
which have held a director of a not-for-profit corporation
personally liable for his actions where the actions constituted
simple negligence.

B. Effect of Proposed Changes:

In light of the absence of case law, the extent of any change
from present law is unclear. It appears that the primary purpose
of the bill would be to delineate what appears to be the current
status of the law in this state.

The bill provides that any uncompensated director of a non-profit
corporation qualifying under s. 501 (c)(3) or 501 (c)(6) of the
Internal Revenue Code is immune from suit for actions or

_omissions taken in the course of his duties as a director, unless
the act or omission was committed in bad faith or with malicious
purpose or in a manner exhibiting wanton and willful disregard of
human rights, safety, or property.

STANDARD FORM - 1/28/86 
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Bill # HB 409 
Date: April 24, 1987 

I I. ECONOMIC IMPACT: 

A. Public:

None apparent.

B. Government:

None apparent.

III. STATE COMPREHENSIVE PLAN IMPACT:

None.

IV. COMMENTS:

None.

v. AMENDMENTS:

None

VI. PREPARED BY: �L< Thomas R. T�dcastle \ 

VII. STAFF DIRECTOR: Richard Hixson

�� 

STANDARD FORM - 1/28/86 



STORAGE NAME: tl/ SS HB ULU� 

Date: April 24, 1987 
Revis.ed: 
Fin al: 

----------
-----------

HOUSE OF REPRESENTATIVES 

COMMITTEE ON JUDICIARY 

STAFF ANALYSIS 

19 /C,o/ 

BI LL #: =.,Hc:B'-----"0-=2-"0--"5 _____________________________ _ 

RELATING TO: non-profit corporations 

SPONSOR(S): Representatives Sansom & Gardner 

EFFECTIVE DATE: =O�c=t=o=b=e�r�l��l�9�8�7 ____________________ _ 

COMPANION BILL(S): SB 963 
=�==------------------------

0 THE R COMMITTEES OF REFERENCE: (1) 

( 2) 

*************************************************************************** 

I. SUMMARY:

A. Present Situation:

Florida case law has yet to define the parameters of liability of
a director of a not-for-profit corporation in this state.
Presumably, under a theory of negligence, a director could be
held personally liable where he failed to take all reasonable and
necessary precautions to ensure that any action he took in his
role as a director would not result in damage to another.
However, it is unlikely that a causal connection could be
established where a decision of a director inadvertantly resulted
in damage and it would be equally unlikely that it could be
proven that the consequences of the action were reasonably
forseeable by the director. There appear to be no decisions
which have held a director of a not-for-profit corporation
personally liable for his actions where the actions constituted
simple negligence.

' 

B. Effect of Proposed Changes:

In light of the absence of case law, the extent of any change
from present law is unclear. It appears that the primary purpose
of the bill would be to delineate what appears to be the current
status of the law in this state.

The bill provides that any uncompensated director of a non-profit
corporation qualifying under s. 50l(c) of the Internal Revenue
Code is immune from suit for actions or omissions taken in the
course of his duties as a director, if he acted in good faith and

-within the scope of his official functions and duties unless the
damage or injury was caused by the willful or wanton misconduct
of the director.

STANDARD FORM - 1/28/86 
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Bi 11, # HB 2 0 5 

Date: April 24, 1987 

I I. ECONOMIC IMPACT: 

A. Public;_

None apparent.

B. Government:

None apparent.

III. STATE COMPREHENSIVE PLAN IMPACT:

None.

IV. COMMENTS;_

V. 

None.

AMENDMENTS;

None

VI. PREPARED BY:
,-<' --<(u( 

Thomas R. Tedcastle 1 

VII. STAFF DIRECTOR: Richard Hixson

STANDARD FORM - 1/28/86 



STORAGE NAME: 87 SS HB 0179 

Date: April 2 4 , �987 
Revised: 
Fin al: 

----------
-----------

HOUSE OF REPRESENTATIVES 

COMMITTEE ON JUDICIARY 

STAFF ANALYSIS 

/ "I )00 j 

BILL #: !.!H!=.B�O=-l.!..79=-----------------------------

RELATING TO: non-profit corporations 

SPONSOR(S): Representative Cosgrove 

EFFECTIVE DATE: Upon becoming law 

COMPANION BILL(S): =S=B_6�5�4=----------------------

OTHER COMMITTEES OF REFERENCE: (1) 

( 2 ) 

*************************************************************************** 

I. SUMW.RY;

A. Presen� Situation:

Florida case law has yet to define the parameters of liability of
a director of a not-for-profit corporation in this state.
Presumably, under a theory of negligence, a director could be
held personally liable where he failed to take all reasonable and
necessary precautions to ensure that any action he took in his
role as a director would not result in damage to another.
However, it is unlikely that a causal connection could be
established where a decision of a director inadvertantly resulted
in damage and it would be equally unlikely that it could be
proven that the consequences of the action were reasonably
forseeable by the director. There appear to be no decisions
which have held a director of a not-for-profit corporation
personally liable for his actions where the actions constituted
simple negligence.

B. Effect of Proposed Change�;

In light of the absence of case law, the extent of any change
from present law is unclear. It appears that the primary purpose
of the bill would be to delineate what appears to be the current
status of the law in this state.

The bill provides that any uncompensated director of a non-profit
corporation is immune from suit for actions or omissions taken in
the course of his duties as a director unless he acted in bad

-faith, with malicious purpose, or in a manner exhibiting wanton
and willful disregard of the rights, safety, or property of
another.

STANDARD FORM - 1/28/86 

, 
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B i.11 # • HB l 7 9 
Date: April 24, 1987 

A. Public:

None apparent.

B. Government:

None apparent.

rrr. STATE COMPREHENSIVE_��At,1 IMPACT: 

None. 

IV. COMMENTS_:

None.

V. AMEN!)MENTS:

None

VI. PREPARED BY: Thomas R, Tedcastle✓ 

VII. STAFF DIRECTOR: Richard Hixson 
µ 1.-

STANDARD FORM - 1/28/86 



STC·RAGE NAME: 13_7 SS HB 1024 

D.ate:�ril 2 _§_,_ l 9 _8 7 I 9/, 
. I 

� " -

Revised:
Final: ----------

HOUSE OF REPRESENTATIVES 
COMMITTEE ON JUDICIARY 

STAFF ANALYSIS 

BILL #: ==H=B-=-10=-2�4=----------------------------

RELATING TO: Liabiiity of officers, directors, and others 

SPONSOR(S): Representatives Bass, Bloom, Logan, �nd others 

EFFECTIVE DATE: �J�u�l..,_�l..,_�1�9�8�7 ______________________ _ 

COMPANION BILL(S): SB 1096; Comoare HB 179, HB 205, HB 254, HB 409, 
HB_ 419, SB 278, SB 309, SB 384, SB 654, SB 963 

OTHER COMMITTEES OF REFERENCE: (1) 

( 2 ) 

*************************************************************************** 

I • SUMMARY: 

A. Present_Situation:

Pursuant to Section 607.014, Florida Statutes, corporations are
authorized to indemnify their directors, officers, employees, and
agents when the person is a party, or is threatened to be made a
party to litigation arising out of the person's service to the
corporation. Indemnity must be provided where the person
prevails in an action. It may be provided in other circumstances
in which it is determined that he acted in good faith and "in a
manner he reasonably believed to be in, or not opposed to the
best interests of the corporation," or if a criminal act is
involved, that he "had no reasonable cause to believe his conduct
was unlawful." These determinations may either be made by the
board of directors or by the shareholders. Further
indemnification may be provided through corporate bylaws or
agreements or by shareholders or disinterested directors.

Florida case law has yet to define the parameters of liability of
a director of a not-for-profit corporation in this state.
Presumably, under a theory of negligence, a director could be
held personally liable where he failed t'o take all reasonable and
necessary precautions to ensure that any action he took in his
role as a director would not result in damage to another.
However, it is unlikely that a causal connection could be
established where a decision of a director inadvertently resulted
in damage and it would be equally unlikely that it could be
proven that the consequences of the action were reasonably
forseeable by the director. There appear to be no decisions
which have held a director of� not-for-profit corporation

STANDARD FORM - 1/28/86 
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Bill# HB 1024 
Date: April 26, 1987 

personally liable for his actions where the actions constituted 
simple negligence. 

B. Ef(ect of Proposed Changes:

Section l of this bill revises current law regarding a
corporation's ability to indemnify its directors, officers,
employees, and agents. These revisions seek to broaden the
corporation's ability to indemnify and to clarify the
circumstances under which indemnification can be provided.

The bill expands the right of permissive indemnification in
derivative suits to include amounts paid in settlement, which in
the judgment or the board of directors, do not exceed the
estimated expense of litigating the proceeding to its conclusion.
Currently, the law allows the court in which the action is
brought to determine that the individual is entitled to
indemnification even if liability is imposed. The bill allows
not only the court in which the action is brought, but any other
court of competent jurisdiction to make the determination.

Revised procedures are included for when a corporation may
authorize indemnification. In addition to the current method in
which the board may ·vote by a quorum of non-party directors, the
board has the option, whether or not a quorum can be obtained, to
authorize a committee, consisting of at least two directors who
are not at the time parties to the proceeding, to approve
indemnification. The option of obtaining a majority vote of non
party shareholders is still allowed, as is the option of
obtaining independent legal counsel. The procedure for selecting
independent legal counsel is revised to reflect the addition of
the disinterested board committee. Independent legal counsel is
only authorized to determine whether the applicable standards of
conduct for indemnification have been met. Counsel cannot
authorize indemnification.

The bill allows a corporation to provide a director or officer,
in advance of the final disposition, expenses automatically upon
receipt of an undertaking by or on behalf of the director or
officer that he will repay the amount if it is ultimately
determined that he is not entitled to be indemnified. Current
law allows a corporation to advance expenses upon a promise by
the director or officer to repay unless it shall ultimately be
determined that he is entitled to be indemnified. The bill
provides that where advances are made to an employee or agent,
the corporation may set such other terms or conditions as it
deems appropriate.

In addition to the permissive and mandatory indemnification
allowed by current law, a corporation is also empowered to make
any other or further indemnification for its directors, officers,
employees or agents pursuant to a bylaw, agreement, vote of
shareholders or disinterested directors, or otherwise. However,
no indemnification is ftllowed against gross negligence or willful
misconduct. The bill clarifies that it provides a broader right

STANDARD FORM - 1/28/86 
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Date: 

HB 1024 
Apr:il 26, 1987 

to the cor:por:ation to indemnify than is explicitly pr:ovided for: 
in the statute. The bill also expands the non-exclusivity 
pr:ovisions to include advancement of expenses as well as 
indemnification. The limitation on indemnification and 
advancement of expenses is changed to r:eflect the limitations on 
liability of dir:ector:s and officer:s pr:ovided for: in the bill. 

Advancement of expenses is pr:ovided in addition to 
indemnification wher:e it would inur:e to the benefit of the heir:s 
of a director: or: officer:. Additionally, the bill allows the 
corpor:ation at the time of authorization or: r:atification to limit 
the extent of indemnification and advancement of expenses for: a 
per:son who is no longer: a dir:ector: or: for: his heirs. 

The bill gives an individual the r:ight to apply to a cour:t for: 
indemnification or: advancement of expenses. The provision allows 
for application to be made to the court conducting the 
pr:oceeding, to the cir:cuit cour:t, or: to another: cour:t of 
competent jur:isdiction. 

Sections 2-7 of the bill pr:ovide limited immunity for: dir:ector:s, 
officers, volunteer:s and cer:tain other specified individuals 
per:for:ming ser:vices for: cor:por:ations, cr:edit unions, self 
insurance trust funds, and nonpr:ofit or:ganizations. 

Section 2 of the bill amends Section 617.028, Flor:ida Statutes, 
to extend application of the limitations on liability and 
r:atification pr:ocedur:es cr:eated by sections 3 and 4 of the bill 
to cor:por:ations not for pr:ofit. (See explanation of sections 3 
and 4 below). 

Section 3 of the bill establishes a threshold of per:sonal 
liability of dir:ector:s, officer:s, and volunteer:s of a for-pr:ofit 
cor:por:ation or:ganized under: Chapter: 607, F. 5. The bill pr:ovides 
that such per:sons ar:e not liable for: monetar:y damages to the 
cor:por:ation or: any other: per:son unless the per:son asser:ting 
liability pr:oves by clear: and convincing evidence that (a) the 
director:, officer:, or volunteer: br:eached or: failed to per:for:m his 
duties as a director:, officer:, or: volunteer, and (b) the br:each, 
or: failure to per:for:m those duties constitutes one of sever:al 
specified conditions. These ar:e: (a) a violation of the cr:iminal 
law, unless the director:, officer:, or: volunteer: had r:easonable 
cause to believe his conduct was lawful, or: had no r:easonable 
cause to believe his conduct was unlawful; (b) a tr:ansaction fr:om 
which the director, officer:, or: volunteer: der:ived an impr:oper: 
per:sonal benefit; (c) a circumstance under: which the liability 
pr:ovisions of section 607.144, F. s., ar:e applicable (r:egar:ding 
the payment of an unlawful dividend or: an unlawful pur:chase by 
the cor:poration of its own stock); (d) in a der:ivative or: 
shar:eholder: suit, conscious disr:egar:d for: the best inter:est of 
the cor:por:ation or: willful misconduct; or: (e) in a thir:d-par:ty 
suit, r:ecklessness or: willful misconduct. "Officer:," 
"r:ecklessness,• and "volunteer:" ar:e defined. 

STANDARD FORM - 1/28/86 
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Bill# 
Date: 

HB 1024 
April 26, 1987 

I I. 

Section 4 provides a safe harbor for transactions from which the 
director, officer, or volunteer derived an improper personal 
benefit and is not intended to be exclusive. 

Section 5 established a threshold of liability for directors, 
officers, chief operating officers, committee members, executive 
officers, or volunteers of credit unions organized under Chapter 
657, F. S. Such persons are not personally liable for monetary 
damages to any person unless that person proves by clear and 
convincing evidence that the director, officer, chief operating 
officer, committee member, executive officer, or volunteer 
breached or failed to perform his duties as a director, officer, 
chief operating officer, committee member, executive officer, or 
volunteer, and the breach, or failure to perform, constitutes: 
(al a violation of the criminal law, unless such person had 
reasonable cause to believe his conduct was lawful or had no 
reasonable cause to believe his conduct was unlawful; (bl a 
transaction from which such persons derived an improper personal 
benefit, or (cl recklessness or willful misconduct. 

Section 6 establishes a threshold of liability for trustees, 
officers, or volunteers of any self-insurance trust fund 
organized under the laws of this state. Section 7 establishes a 
threshold of liability for directors, officers, trustees, 
members, and volunteers of nonprofit organizations defined as any 
organizations, other than a corporation, that is recognized as a 
tax-exempt organization under sections 50l(cl(3), (c)(4), and 
(c)(6) of the Internal Revenue Code of 1986. Such persons are 
not personally liable for monetary damages to any person unless 
they meet the same conditions for liability imposed by Section 5 
for directors, officers, chief operating officers, committee 
members, executive officers, and volunteers of credit unions. 

ECONOMIC IMPACT: 

A. Public_:

This legislation could result in substantial limitations on
present liability in relation to officers and volunteers of
corporations, both for-profit and not-for-profit, and would shift
the burden of compensating an injured person from the officer or
volunteer to the corporation. To the extent that the corporation
is financially unable to respond for the negligent acts of its
officers or volunteers, injured persons would receive no or less
compensation than they are entitled to under present law.

B. Government:

None apparent.

III. STATE COMPREHENSlVE;_PLAN IMPACT:

This bill appears to be consistent with promoting economic
development. Section 187,201, (21), Florida Statutes.

STANDARD FORM - 1/28/86 
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IV. 

v. 

COMMENTS_:_ 

None. 

Al-!ENDMENTS: 

None 

VI. PREPARED BY: Thomas R, Tedcastle ---<tV
"I

VII. STAFF DIRECTOR: Richard Hixs9n 0\_,

STANDARD FORM - 1/28/86 
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Page _l_ DATE: April 24, 1987 
-----------

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

lfRil 
ANALYST 

1. W1lkesW
2.

STAFF D RECTOR 

fQit 

REFE�N_i;_E 

1. COM
2. JC!
3.

ACTION 

3. 
4. 4. 

SUBJECT: BILL NO. AND SPONSOR: 

Nonprofit Organ1zatiohs/ 
Liability 

I . �QJ,!MARY: 

A. Present S1tuat1on:

SB 384 by 
Senator Margolis 

Not for profit corporations 1n Florida are organized under ch.
617, F.S. The prov1s1ons of ch. 607, F.S., apply to all 
corporations not for profit, except to the extent that any
prov1s1on of ch. 607, F.S., conflicts with any prov1s1on of ch.
617, F.S., (s. 617,002, F.S.), Spec1flcally, the 
1ndemn1f1cat1on Provisions of s. 607.014, F.S., apply to
corporations no·t for profit {s. 617.028, F.S.). 

Section 607,111(4), F.S. 1 provides that a director "shall
perform his dut1es as a director, including h1s duties as 
member of any committee of the board upon which he may serve,
1n good faith, in a manner he reasonably believes to be in the 
best interest of the corporation, and with such care as an 
ordinarily prudent person in a like position would use under 
similar circumstances." This standard of conduct for directors 
is common to the corporate laws of many states. Other 
subsections of s. 607.111, F.S., specify circumstances under
which a director is entitled to rely on information, opinions, 
reports, or statements provided by other persons. Section 
607.111(7), F.S., provides that a person who performs his 
duties in compliance withs. 607.111, F.S., has no l1ab1l1ty by
reason of being or having been a director of the corporation. 

There are few Florida Jud1c1al dec1s1ons addressing s. 607.111,
F.S., or otherwise addressing when a director may be personally
liable for failing to comply with the standards spec1f1ed 1n 
this section. Generally, Judicial decisions that are available 
indicate that directors are considered agents or fiduciaries of 
their corporation and that directors will be liable for damages 
to the corporation which result from a breach of the director's 
fiduciary trust (Orlando Orange Groves Co. v. Hale, 107 Fla. 
304, 144 So. 674 {1932)). Directors may be shielded from 
liability as fiduciari�s by the business Judgment rule. 
Generally, the business Judgment rule means that the decision
of a board of directors is presumed to have been made on the 
basis of sound business Judgment, if a rational business 
purpose for the decision can be shown. The protection of the
business Judgment rule requires that, in making _a business
decision, the directors of the corporation must have acted on
an informed basis, in good faith, and 1n the honest belief that 
the action taken was in the best interest of the corporation.
Florida courts have rarely addressed the business judgment 
rule, and consequently there is little Judicial guidance in 
Florida concerning the limits to a director's discretion. What
precedent exists strongly supports the discretion of the board 
in management decisions_ Courts 1n Florida have given wide 
discretion to directors in the exercise of business Judgment in 
the performance of their duties (Yarnell Warehouse and 
Transfer, Inc. v. Three Ivory Brothers Moving Co., (Fla. 2d DCA
1969)). However, it 1s unclear, for example, whether a
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director may be personally liable for mere negligence, or 
whether the business Judgment rule protects a director's 
conduct so long as the director's actions are taken in an 
absence of bad faith or fraud, In any event, there seems to be 
little consistency among the present statute and various 
reported decisions. 

Section 501(a) of the Internal Revenue Code provides that 
certain organizations are exempt from federal income taxation. 
A list of those exempt organizations is contained 1n s. S0l(c), 
I.R.C. Section' 50l(c) (3), I.R.C., exempts corporations, and
any community 'khest, fund, or foundation, organized and
operated exclusively for rel1gious, charitable, scientific,
testing for public safety, literary, or educational purposes,
or to foster certain national or international amateur sports
competition, or for the prevention of cruelty to children or
animals. Section 50l(c)(6}, I.R.C., exempts not for profit
business leagues, chambers of commerce, real-estate boards,
boards of trade, or professional football leagues, of which no
part of the net earnings may inure to the benefit of any
private shareholder or 1nd1v1dual.

B. Effect of Proposed Changes·

This bill provides an immunity from liability for civil damages
to uncompensated directors, officers, and trustees of tax
exempt nonprofit 'organizations under sections S0l(c) (3) and
50l(c)(6) of tne I.R.C. An exception to such immunity is
provided for acts or omissions committed in bad faith, with
mal1c1ous purpose, or in a manner exhibiting wanton and willful
disregard of human rights, safety, or property.

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

The tight insurance market for directors and officers (D&O)
liability insurance 1s contributing to the change in the
composition of boards of directors. Directors and officers
liability insurance premiums increased nationwide an average of
506 percent in 1986, according to a survey of 256 chairmen of
Fortune 1,000 companies by Heidrick & Struggles, a Chicago
based executive search firm.

The tight market s1tuation has also resulted in the curtailment
of many non-profit progran,s vitally important to many
communities. Failure to resolve the ava1lab1l1ty and
affordability problems 1n D&O coverage could result in the
demise of small non-profit organizations that are unable to
attract or keep qualified directors and officers.

B. Government:

None.

I I I . COMMENTS : 

IV. AMENDMENT_S:

None.
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I. SUMMARY_;_

A. Present Situation:

Florida case law has yet to define the parameters of liability of
a director of a not-for-profit corporation in this state.
Presumably, under a theory of negligence, a director could be
held personally liable where he failed to take all reasonable and
necessary precautions to ensure that any action he took in his
role as a director would not result in damage to another.
However, it is unlikely that a causal connection could be
established where a decision of a director inadvertantly resulted
in damage and it would be equally unlikely that it could be
proven that the consequences of the action were reasonably
forseeable by the director. There appear to be no decisions
which have held a director of a not-for-profit corporation
personally liable for his actions where the actions constituted
simple negligence .

B. Effect of Proposed Changes:

In light of the absence of case law,·the extent of any change
from present law is unclear. It appears that the primary purpose
of the bill would be to delineate what appears to be the current
status of the law in this state.

The bill provides that any uncompensated director of a non-profit
corporation qualifying under s. 212.08(7), Florida Statutes
(exemption from sales tax of certain corporations) is immune from
suit for actions or omissions taken in the course of his duties
as a director, unless the act or omission was committed in bad
faith or with malicious purpose or in a manner exhibiting wanton
and willful disregard of human rights, safety, or property.
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None apparent. 
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None apparent.
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STANDARD 

Bad faith or malice or willful and 
wanton disregard for rights 

Bad faith, willful or wanton 
misconduct 

Bad faith or malice or willful and 
wanton disregard 

Bad faith or malice or willful and 
wanton disregard 

Duty of loyalty; bad faith or in-
tent1onal misconduct or knowing 
v1olat1on of law; improper person-
al benefit; violation of certain 
corporate laws 

Knowing criminal violation; irnprop-
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SUBJECT: BILL NO. AND SPONSOR: 

Directors, Officers, and 
Volunteers/C1v1l L1ab1l1ty 

I. S\IMMARY:

A. Present Situation:

SB 1096 by 
Senator Jennings

Chapter 607, F.S., the Florida General Corporation Act,
provides the general regulatory and organ1zat1onal scheme for 
corporations doing business 1n Florida. 

The 1ndemn1ficat1on prov1s1ons of the Florida General 
Corporation Act are contained 1n section 607.014, F.S. This
section was revised 1n 1976, with subsequent minor changes, and
1s substantially s1m1lar to the 1ndemn1f1cat1on provisions of 
section 5 of the 1969 version of the Model Business Corporation 
Act (as amended 1n 1980). Section 607.014, F.S., provides for 
permissive and mandatory 1ndemn1fication by a corporation on 
behalf of its directors, officers, employees, or agents, as 
well as for individuals who were serving at the request of the
corporation as a director, officer, employee, or agent of 
another entity. These 1nd1v1duals can be 1ndemn1f1ed against 
expenses (including attorneys' fee), Judgments, fines, and 
amounts paid 1n settlement for third party actions, and against 
expenses in derivative suits. The section provides for a 
procedure by which the corporation may authorize 
indemnification. The sect1on also contains a provision which
allows a corporation to advance expenses pursuant to a 
prescribed procedure prior to final disposition of an action.
Mandatory indemnification of expenses is authorized by this 
section 1f the individual is successful, on the merits or 
otherwise, in defense of an action, or a claim which is part of
an action. 

The section sets forth a m1n1mum standard of care which must be 
met before permissive indemnification can be authorized. A 
corporation may only indemnify an 1ndiv1dual in connection with 
a third party action 1f he acted in good faith and in a manner 
he reasonably believed to be in, or not opposed to, the best 
interests of the corporation. With respect to a cr1m1nal 
action, the individual must have had no reasonable cause to 
believe his conduct was unlawful. A corporation may 1ndemn1fy
a person for expenses incurred in def�nse of a suit by or in 
the right of the corporation 1f tl1at,�erson acted in good faith
and in a manner he reasonably believed to be 1n, or not opposed 
to, the best interests of the corporation, except that the 
corporation may not provide indemn1f1cation for a person who
has been adJudged to be liable for negligence or misconduct in
the performance of his duties to the corporation. 
Notw1thstand1ng this limitation, a court may order 
indemnification where it determines that in view of all 
circumstances of the case, such person is fairly and reasonably 
entitled to indemnity. 

The section also empowers a corporation to make other or 
further indemnification for its directors, officers, employees,
or agents pursuant to a bylaw, agreement, vote of shareholders 
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or disinterested directors, or otherwise. This non-exclus1v1ty 
prov1s1on 1s subJect to a l1m1tat,on which provides that no 
1ndemn1f1cat1on shall be mad� against gro�s negligence or 
willful misconduct. 

Florida's 1ndemn1f1cat1on section has been more or less the 
same for the past decade. Practical problems encountered 1n 
implementation of the prov1s1ons were often ameliorated by the 
avaitab1l1ty of adequate director and officer liab1l1ty 
insurance coverage. A corporation 1s empowered to purchase and 
ma1nta1n insurance on behalf of its directors, officers, 
employees and agents as well as for 1nd1v1duals serving at the 
request of the corporation as director, officer, employee, or 
agent of another entity aga1ns� l1ab1l1ty arising out of such 
capacity, whether or not it would have the power to indemnify 
such individuals (s. 607.014(8), F.S.). Since the section 
permits insurance coverage 1n areas not clearly 1nden1n1f1able 
by the corporation, d1rectors and others were able to arrange 
with an insurance carrier for the funding of legal fees 
associated with the defense of a claim without having a 
preliminary determination by independent legal counsel or by 
other procedures defined 1n the statute. 

One consequence of the proliferation of litigation aimed at 
directors and officers, particularly in connection with hostile 
acquisitions, has been a l1m1tation by insurance carriers on 
what matters will be included under insurance coverage. This 
proliferation and the high cost of defending against these 
actions has also led to higher premiums and deductibles coupled 
with reduced coverage. A number of carriers have withdrawn 
from the director and officer insurance market. Mant companies 
cannot replace their insurance coverage because of this 
withdrawal, and others cannot replace or obtain coverage 
because the cost is prohibitive and the coverage circumscribed. 
These problems resulted in what many have called a crisis 1n 
the area of director and officer liability. Corporations are 
having difficulty in attracting a�d retaining talented and 
responsible directors and officers. Those who serve on boards 
are fearful that without coverage and without assurances of 
adequate 1ndemnif1cation, the1r service will result in personal 
l1ab1lity. 

Section 607.111{4), F.S., provides that a director "shall 
perform his duties as a d1rector 1 including his duties as a 
member of any committee of the board upon which he may serve, 
in good faith, 1n a manner he reasonably believes to be in the 
best interest of the corporation, and with such care as an 
ordinarily prudent perso11 i11 a like positior1 would use under 
s1m1lar circumstances." This standard of conduct for directors 
1s common to the corporate laws of many states. Other 
subsections of s. 607.111, F.S., specify circumstances under 
which a director 1s entitled to rely on information, opinions 1 

reports, or statements provided by olher persons. Section 
607.111(7), F.S., provides that a person who performs his 
duties 1n compliance with s. 607.111, F.S., has no liability by 
reason of being or having been a director of the corporation. 

, 

There are few Florida Judicial dec1sjons addressing s. 607.111, 
F.S., or otherwise addressing when a director may be personally
liable for failing to comply with the standards specified 1n 
this section. Generally, Judicial decisions that are available
indicate that directors are considered agents or fiduciaries of
their corporation and that directors will be liable for damages
to the corporation which result from a breach of the director's
fiduciary trust (Orlando Orange Groves Co. v. Hale, 107 Fla.
304, 144 So. 674 (1932)). Directors may be shielded from
liab1l1ty as fiduciaries by the business judgment rule.
Generally, the business Judgment rule means that the decision
of a board of directors 1s presumed to have been made on the
basis of sound business Judgment, if a rational business
purpose for the decision can be shown. The protection of the
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business judgment rule requires that, 1n making a business 
dec1s1on, the directors of the corporation must have acted on 
an informed basis, 1n good faith, and 1n the honest belief that 
the action taken was 1n the best interest of the corporation. 
Florida courts have rarely addressed the business judgment 
rule, and consequently there 1s little Jud1c1al guidance 1n 
Florida concerning the l1m1ts to a director's discretion. What 
precedent exists strongly supports the d1scret1on of the board 
1n management dec1s1ons. Courts 1n Florida have given wide 
d1scret1on to directors 1n the exercise of business Judgment 1n 
the performance of their duties {Yarnell Warehouse and 
Transfer Inc. v. Three Ivory Brothers Moving Co�, (Fla. 2d DCA 
1969)). However, it is unclear, for example, whether a 
director � be personally l1a�le for mere negligence, or 
whether L,, �usiness Judgment rule protects a director's 
conduct so long as the director's actions are taken 1n an 
absence of bad faith or fraud. In any event, there seems to be 
little consistency among �he present statute and various 
reported decisions. 

Not for profit corporations in Florida are organized under ch. 
617, F.S. The provisions of ch. 607, F.S., apply to all 
corporations not for profit, except to the extent that any 
provision of ch. 607, F.S., conflicts with any provision of ch. 
617, F.S. {s. 617.002, F,S,). Specifically, the 
indemn1f1cation provisions of s. 607.014, F.S., apply to 
corporations not for profit {s. 617,028, F.S.). 

Chapter 657, F.S., the Florida Credit Union Act, contains 
prov1s1ons for the organization of a credit union in this 
state. A credit union 1s a cooperative, nonprofit association 
(s. 657 003, F.S.). A credit union may purchase and maintain 
insurance on behalf of its directors, officers, employees, or 
agents or individuals serving at the request of the credit 
union as a director, officer, employee or agent of another 
entity against liability arising out of such capacity, whether 
or not it would have the power to indemnify such individuals 
(s. 657.041(2), F.S.). 

Florida law provides for part1c1pat1on by several groups in a 
group self-insurance trust fund. The.list of groups who are 
authorized to participate in a self�1nsurance trust fund was 
significantly expanded by the Tort Reform and Insurance Act of 
1986 (ch. 86-160, L.O.F.). 

Section 50l(a) of the Internal Revenue Code provides that 
certain organizations are exempt from federal income taxation. 
A list of those exempt organizations are contained in s. 
50l(c), I.R.C. Section 50l(c)(3), I.R.C., exempts 
corporations, and any community chest, fund, or foundation, 
organized and operated exclusively for religious, charitable, 
scientific, testing for public safety, literary, or educational 
purposes, or to foster certain national or international 
amateur sports competition, or for the prevention of cruelty to 
children or animals. Section 50l(c) (4), I.R.C., exempts civic 
leagues or organizations not organized for profit but operated 
exclusively for the promotion of sociJl welfare, or certain 
local associations of employees whos�· net earnings are devoted 
exclusively to charitable, education, or recreational purposes. 
Section 50l(c){6), I.R.C., exempts not for profit business 
leagues, chambers of commerce, real-estate boards, boards of 
trade, or professional football leagues, of which no part of 
the net earnings may inure to the benefit of any private 
shareholder or individual. 

B. Effect of Proposed Changes:

Section l of the bill revises current law in s. 607.014, F.S.,
regarding a corporation's ability to indemnify its directors,
officers, employees, and agents. These revisions seek to
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broaden the corporation's ab1l1ty to 1ndemn1fy and to clarify 
the circumstances under which 1ndemn1f1cat1on can be provided. 

Subsection (1) does not contain any substantive changes. The 
only changes contained 1n this prov1s1on are the use of terms 
defined 1n subsections (10) and (11). 

Subsection (2) permits a corporation to 1ndemn1fy an ind1v1dual 
in a perivat1ve context against amounts paid 1n settlement 
which, 1n the Judgment of the board of directors, does not 
exceed the estimated expense of l1t1gat1ng the proceeding to 
conclusion. Because current law only permits corporations to 
1ndemn1fy an individual in a der1vat1ve suit for expenses, and 
not for amounts paid in settle�ent, a director is not 
encouraged to settle a claim against him, since, if he is 
ultimately successful indemnification of all expenses is 
mandatory. Subsection (2) also contains technical definitional 
changes. 

Another addition to subsection (2) expands an existing avenue 
for obtaining indemnification. Section 607.014, F.S., 
presently allows the court in which the action 1s brought to 
determine whether the individual is entitled to indemnification 
even 1f liability 1s imposed. Since it may not always be 
practical or possible to have this matter reviewed by such 
court, the revision would permit any other court of competent 
Jurisdiction to make the determination to award 
indemnif1cat1on. The language, ''under this subsection", has 
been added to the lim1tat1on language in the provision as a 
matter of clar1f1cat1on. 

Finally, subsection (2) would prohibit indemnification {unless 
ordered by a court under subsection {2)) for any action for 
which the ind1v1dual is held liable, not Just for negligence or 
misconduct. 

Subsection (3) contains no substantive changes, but reflects 
the use of defined terms. 

Subsection {4) offers a revised procedure by which a 
corporation may authorize indemnification. In addition to the 
option presently available in s. 607.014, F.S., of having the 
board vote by a quorum of non-party directors, the board has 
the option, whether a quorum can be obtained or not, to 
authorize a committee, consisting of at least two directors who 
are not at the t1me parties to the proceeding, to approve 
indemn1ficat1on. The option of obtaining independent legal 
counsel is still available as is the option of obtaining a 
majority vote of a quorum of non-party shareholders. The bill 
allows a maJority vote of non-party shareholders to approve 
indemnification if a quorum 1s not obtainable. The procedure 
for selecting independent legal counsel has been revised to 
reflect the addition of the disinterested board committee. 

The revision would address, among other things, those 
circumstances where directors const1tut1ng a quorum are each 
named in a lawsuit (such as is the ca�e in many hostile 
acquisitions), and it is impractical,' for reasons of cost and 
time, to convene a shareholder meeting. A committee of at 
least two directors, not parties to the proceedings, would be 
competent to determine that the applicable standards of conduct 
had been met, and to authorize indemnification. 

Subsection (5) makes it clear that independent legal counsel 
can only determine whether the applicable standards of conduct 
have been met. Counsel cannot authorize indemnification. 

Subsection (6) allows a corporation flexibility to provide to 
an officer or director, in advance of the final disposition, 
expenses automatically upon receipt of an undertaking by or on 
behalf of the individual seeking the funds that he will repay 
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the amount 1f it 1s ultimately determined that he 1s not 
entitled to be 1ndemn1f1ed. Where advances are made to an 
employee or agent, the corporation may set such other 
requirements as 1t deems appropriate. 

The revision changes the form of the director's or officer's 
undertaking from a promise to repay ''unless it shall ultimately 
be determined that he is entitled to be indemnified" to a 
promtse to repay n1f it shall ultimately be determined that he 
is not entitled to be indemnified." This change shifts the 
burden to obtain the required finding as to entitlement to 
indemnification from the claimant to the corporation. This 
change is essentially symbolic as the section continues to 
require, pursuant to subsectioQ (4), that 1ndemn1fication be 
authorized only after a f1nd1ng that the 1nd1v1dual has met the 
statutory standard. Consequently, the corporation, through one 
of the mechanisms set forth 1n subsection (4), must still 
ultimately decide whether indemn1f1cation is warranted in each 
case. 

Subsection (7) makes s1gn1f 1cant substantive changes to the 
non-exclusivity section found presently in s. 607.014(6), F.S. 
First, the addition of new introductory langauge clarifies that 
this section 1s indeed one which provides a broader 
indemnification right to a corporation than is granted 
explicitly 1n s. 607.014, F.S. Further, there 1s clarification 
that this subsection also applies to any advancement of 
expenses. Second, the limitation which appears at the end of 
the provision has been altered. Section 607,014, F.S., 
presently provides that no indemn1f1cat1on can be made against 
gross negligence or willful misconduct, The bill provides a 
limit against indemnification for acts which constitute a 
violation of criminal law (w1th certain exceptions), for 
transactions from which the director, officer, employee, or 
agent derived an improper per�onal benefit, for circumstances 
where a director would be liable under s. 607.144, F.S., and 
for willful misconduct or a conscious disregard for the best 
interests of the corporation (111 de1·1v1at1ve suits). 

Subsection (8) is essentially the same as present law in s. 
607.014(7), F.S., authorizing indemnification payments to 
continue even after the person ceases to be a director, except 
that the new provision makes clear that it applies to 
advancement of expenses as well as indemnification. 
Add1t1onally, the new language indicates that the corporation 
has the ability at the time of authorization or ratification to 
limit the extent of indemnification and advancement of expenses 
for a person who is no longer a director or for his heirs. 

Subsection (9) authorizes an 1nd1vidual to apply to a court for 
indemnification or advancement of expenses. It allows for 
application to be made to the court conducting the proceeding, 
to the circuit court or to another court of competent 
Jurisdiction. The provision also sets forth the different 
standards which the court is to apply in determining the 
individual's right of indemn1fication.1

Subsection (10) and (11) contain defibitions. Subsection (10) 
deals primarily with the definition of a corporation. This 
subsection clar1f1es that any reference to a corporation in the 
statute relates to constituent corporations and succeeding 
corporations. Subsection (11) provides the definitions for 
terms such as "other enterprises" which makes it clear that 
employee benefit plans are included. 

Subsections (12) and (13) merely renumber present law contained 
in s. 607,014(8) and (9), F.S., with no changes made. 

Sections 2-7 of the bill provide limited unmunity for 
directors, officers, volunteers and certain other specified 
individuals performing services for corporations, credit 
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Current law provides 1n s. 617.028, F.S., that the 
1ndemn1f1cat1on prov1s1ons of section l of the bill apply to 
corporations not for profit. Section 2 of the bill revises 
this section to also include the application of the l1m1tat1ons 
on liab1l1ty and rat1f1cat1on procedures created by sections 3 
and 4 of the bill. (See explanation of sections 3 and 4 
beloW.) 

Section 3 of the bill establishes a threshold of personal 
liability of directors, officers, and volunteers of a for
profit corporation organized under ch. 607, F.S. The bill 
provides that such persons are.not liable for monetary damages 
to the corporation or any other person unless the person 
asserting liability proves by clear and convincing evidence 
(under current law, the burden of proof would be by Ha 
preponderance of the evidence'') that (a) the director, officer, 
or volunteer breached or failed to perform his duties as a 
director, officer, or volunteer, and (b) the breach, or failure 
to perform those duties constitutes one of several specified 
conditions. These are: (a) a violation of the criminal law, 
unless the director, officer, or volunteer had reasonable cause 
to believe his conduct was la;.;ful; (bl a transaction from which 
the director, officer, or volunteer derived an improper 
personal benefit; (c) a circumstance under which the liability 
provisions of s. 607.144, F.S., are applicable (regarding the 
payment of an unla;.;ful d1v1dend or an unlawful purchase by the 
corporation of 1ts own stock); (dl 1n a derivative or 
shareholder suit, conscious disregard for the best interest of 
the corporation or willful misconduct; or (e) in a third-party 
suit, recklessness or willful misconduct. 

HQfficer" is defined to include persons who are policymakers, 
and is s1m1lar to the def1n1tion of ''executive officer" 
contained 1n the Securities and Exchange Act of 1934. 

"Volunteer" is defined as persons performing services for the 
corporation who do not receive compensation and includes 
volunteer officers, directors, truste�s, and direct service 
volunteers. 

'
1 Recklessness" 1s defined as the acting, or omission to act, in 

conscious disregard of a risk: 

1. Known, or so obvious that it should have been known,
to the director, officer, or volunteer; and

2. Known to the director, officer, or volunteer, or so
obvious that it should have been known, to be so great
as to make it highly probable that harm would follow
from such action or omission.

Section 4 provides a safe harbor for transactions from which 
the director, officer, or volunteer derived an improper 
personal benefit and 1s not intended yo be exclusive.

Directors, officers, and volunteers are deemed not to have 
derived an improper personal benefit if certain directors or 
shareholders knowingly ratify or approve the transaction, or 
the transaction was fair and reasonable to the corporation at 
the time 1t was authorized by directors or shareholders, not 
withstanding that a director, officer, or volunteer received a 
personal benefit. 

Section 5 establishes a threshold of liability for directors, 
officers, chief operating officers, committee members, 
executive officers, or volunteers of credit unions organized 
under chapter 657, F.S. Such persons are not personally liable 
for monetary damages to any person unless that person proves by 
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clear and convincing evidence that (a) the director, officer, 
chief operat1ng officer, committee member, executive officer, 
or volunteer breached or failed to perform his duties as a 
director, officer, chief operating officer, committee member, 
executive officer, or volunteer, and the breach, of failure to 
perform, constitutes: (a) a violation of the criminal law, 
unless such person had reasonable cause to believe his conduct 
was lawful or had no reasonable cause to believe his conduct 
was unlawful; (b) a transaction from which such persons derived 
an iffiproper personal benefit; or (c) recklessness or willful 
misconduct. 

Section 6 establishes a threshold of l1ab1l1ty for trustees, 
officers, or volunteers of any self-insurance trust fund 
organized under the laws of thls state. Such persons are not 
personally liable for monetary damages to any person unless 
they meet the same cond1t1ons for l1ab1l1ty imposed by section 
5 for directors, officers, chief operating officers, committee 
members, executive officers, and volunteers of credit unions. 

Section 7 establishes a threshold of liability for directors, 
officers, trustees, members, and volunteers of nonprofit 
organizations defined as any organ1zat1on, other than a 
corporation, that is recognized as a tax-exempt organization 
under sections 50l(c)(3), (c)(4), and (c)(6) of the I.R,C, of 
1986. Liability 1s imposed upon such individuals under the 
same conditions specified in sections 5 and 6 of this bill. 

Section 8 provides an effective date. 

II. ECONOMIC IMPACT AND FISCAL_l!QTE:

A. Public:

Expanded indemnification will be an 1ncent1ve to directors,
officers, employees, agents, and volunteers to continue
providing their services to these organizations as 1t provides
one source of reimbursement for them against liability. The
publ1c will also derive benefit in that Florida will continue
to be an attractive place for corporations to incorporate,
reincorporate, and operate. Similarly, the public will benefit
because Florida corporations will operate more efficiently and
effectively, since directors, particularly outside directors,
will find serving on the boards of Florida corporations more
attractive and viable.

The tight insurance market for directors and officers (D&O)
l1abil1ty insurance 1s contributing to the change 1n the
compos1t1on of boards of directors. Directors and officers
liability insurance premiums increased nationwide an average of
506 percent in 1986, according to a survey of 256 chairmen of
Fortune 1,000 companies by Heidrick & Struggles, a Chicago
based executive search firm.

Fewer executives �re willing to serve on boards especially at
business organizations with inadequate D&O liability coverage.
The Heidrick k Struggles study found �hat corporate officers
now account for 33.8 percent of membership of corporate boards,
the rema1n1ng 8.7 percent 1s composed of company-aff1l1ated
non-management members.

The tight market situation has also resulted 1n the curtailment
of many non-profit programs vitally important to many
communities. Failure to resolve the ava1lab1l1ty and
affordability problems in D&O coverage could result in the
demise of small non-profit organizations that are unable to
attract or keep qualified directors and officers.

The Department of Insurance identifies nine companies who have
rate filings with the department for DkO. Of these companies,
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at least two had no wr1t1ngs 1n Florida 1n 1986, and others 
were very selective 1n their underwr 1t1ng. 

This legislation would likely result 1n a decrease of 
"corporate flight" that may occur 1n Florida as corporat1ons 
choose to reincorporate 1n other states who have already 
amended their laws to provide more protection to directors, 
officers, and volunteers. The D1vis1on of Corporations of the 
Depar_tment of State estimates that there are 90,000 new 
1ncorporat1ons 1n the state of Florida each year, and an 
estimated fee of 1ncorporat1on would be $100 for each 
corporation (the actual amount depends upon the size of 
cap1tal1zat1on). Costs to the state would be significantly 
increased if, along w1th their.legal status, corporations also 
chose to move their corporate offices outs1de of Florida. 

This legislation would likely result 1n reduced costs and 
greater ava1lab1lity of directors and officers liab1l1ty 
insurance coverage to the extent that the maximum exposure of 
such persons 1s reduced. 

8. Government:

None.

III. COMMENTS:

At least 18 states have enacted leg1slat1on addressing the crisis
in director liab1l1ty and bills have been introduced in more than
15 others. In June, 1986, Delaware, a trend-setter 1n the area of
corporate leg1slat1on and the legal home of a great many
corporations, was the first state to offer shareholders the
opportunity to amend their corporate charters to limit or eliminate
a director's personal liability to the corporation or its
shareholders for money damages (Del. Code Ann. tit. 8, sec.
102(b)(7} (Supp. 1986)). Since that time, many corporations,
including at least one Florida corporation, have reincorporated 1n
Delaware or have announced their intentio11 to seek shareholder
approval to do so.

The Delaware leg1slat1on was 1n response to Smith v. Van Gorkom,
488 A.2d 858 (Del. 1985), a case in wh1�h the board of directors of
Trans Union Corporation were held personally liable for $23
million, only $10 million of which was covered by insurance.
Hereto[ore, directors had been shielded from personal liability for
damages by the business Judgment rule, as courts were unwilling to
insert themselves into corporate decision-making. Practitioners in
Florida often turn to Delaware case law for guidance in advising
clients, because of the relatively few Judicial decisions in
Florida concerning director liability.

This fear of enormous personal liability, coupled with the reality
that directors of public issue companies have a one-in-five chance
of being sued, has prompted many outside directors to reevaluate
their decisions to serve on boards, and many have resigned from or
declineO appointment to boards of corporations that do not have
adequate l1ab1l1ty insurance protection f¢r their directors. In a
recent survey of 370 corporate directors,by th7 National
Association of Corporate Directors, about one in seven would refuse
to serve on any board, be it profit or not for profit, without
insurance protection, and approximately 4 percent had already
resigned from boards without D&O coverage. Nearly half know
colleagues who had refused directorships for lack of D�O coverage.

In a recent study commissioned by Peat Marwick on this issue,
nearly 8,000 chief executives and directors in the corporate and
not-for-profit sectors were polled, including CEO's of the largest
2,000 U. S. corporations; chairpersons of hospital boards;
municipal officials, heads of museums, symphony orchestras, and
national voluntary organizations; and university chairpersons and
presidents. Overai1, nine out of ten respondents believed that



REVISED: BILL NO, SB 10_21; 

DATE: April 23, 1987 Page _9_ 

problems in this area are damaging the quality of organ1zat1onal 
goverance 1n the United States -- six in ten reported the o,o
liability problem vas having an impact on the vay they manage their 
organ1zat1on. Forty-three percent of CEO's indicated that the 
situation 1s already of crisis proportions, compared with only 28 
percent in the not-for-profit group. 

About three-fourths of the sample vere companies that carry o,o 
insurance: Ninety percent of the for-profit companies and 70 
percent of the nonprofit sector carry the coverage. About one
third of the sample had seen their own insurance premiums r1se over 
300 percent on the most recent renewal and most expect more premium 
increases over the next five years. Only six percent had seen no 
change in their rates. 

Legislation is currently pending in the U.S. Congress to encourage 
states to enact legislation protecting volunteers of nonprofit 
organizations from personal liability if the volunteer acts in good 
faith and in the scope of his duties as a volunteer (S. 929 and 
H.R. 911, 100th Cong. 1986). According to the bills in Congress, 
"within certain states, the willingness of volunteers to offer 
their services has been increasingly deterred by a perception that 
they thereby put personal assets at risk in the event of l1abil1ty 
actions against thB organization they serve. Many nonprofit public 
and private organizations . . have been adversely affected 
through the w1thdraval of volunteers from boards of directors and 
service 1n other capacities." 

IV. AMENDMENTS:

None. 
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I. SUMMARY:

A. Present Situation:

CS/SB's 1096, 963, • 654 
by Commerce and Senator Jennings

Chapter 607, F.S., the Florida General Corporation Act, 
provides the general regulatory and organizational scheme for
corporations doing business in Florida. 

The indemnification provisions of the Florida General 
Corporation Act are contained in section 607.014, F.S. This 
section was revised in 1976, vith subsequent minor changes, and
is substantially similar to the indemn1f1cation provisions of 
section 5 of the 1969 version of the Model Business Corporation
Act (as amended in 1980). Section 607.014, r.s., provides for 
permissive and mandatory indemnification by a corporation on 
behalf of its directors, officers, employees, or agents, as 
well as for individuals who were serving at the request of the
corporation as� director, officer, employee, or agent of 
another entity. These individuals can be indemnified against 
expenses (including attorneys' fee), judgments, fines, and 
amounts paid in settlement for third party actions, and against
expenses in derivative suits. The section provides for a 
procedure by which the corporation may authorize 
indemnification. The section also contains a provision which
allows a corporation to advance expenses pursuant to a 
prescribed procedure prior to final disposition of an action.
Mandatory indemnification of expenses is authorized by this 
section if the individual is successful, on the merits or 
otherwise, in defense of an action, or a claim which is part of
an action. 

The section sets forth a minimum standard of care which must be
met before permissive indemnification can be authorized. A 
corporation may only indemnify an individual in connection with
a third party action if he acted in good faith and in a manner 
he reasonably believed to be in, or not opposed to, the best 
interests of the corporation. With respect to a criminal 
action, the individual must have had no reasonable cause to 
believe his conduct was unlawful. A corporation may indemnify 
a person for expenses incurred in defense of a suit by or in 
the right of the corporation if that person acted in good faith
and in a manner he reasonably believed to be in, or not opposed
to, the best interests of the corporation, except that the 
corporation may not provide indemnification for a person Yho 
has been adjudged to be liable for negligence or misconduct in
the performance of his duties to the corporation, 
Notwithstanding this limitation, a court may order 
indemnification where it determines that in view of all 
circumstances of the case, such person is fairly and reasonably
entitled to indemnity. 

The section also empowers a corporation to make other or 
further indemnification for its directors, officers, employees,
or agents pursuant to a bylaw, agreement, vote of shareholders 



REVISED: 

DATE: April 27, 1987 

BILL NO. CS/5B's 1096, 963, • 654 

Page _2_ 

or disinterested directors, or otherwise. This non-exclusivity 
provision is subject to a l1m1tation which provides that no 
1ndemn1ficat1on shall be made against gross negligence or 
willful misconduct. 

Florida's indemnification section has been more or less the 
same for the past decade. Practical problems encountered in 
implementation of the prov1s1ons were often ameliorated by the 
ava1lab1lity of adequate director and officer liab1l1ty 
insurance coverage. A corporat1on is empowered to purchase and 
maintain insurance on behalf of its directors, officers, 
employees and agents as well as for 1nd1v1duals serving at the 
request of the corporation as director, officer, employee, or 
agent of another entity against liability arising out of such 
capacity, whether or not it would have the power to indemnify 
such individuals (s. 607.014(8), F.5.), Since the section 
permits insurance coverage in areas not clearly indemnifiable 
by the corporation, directors and others were able to arrange 
with an insurance carrier for the funding of legal fees 
associated with the defense of a claim without having a 
preliminary determination by independent legal counsel or by 
other procedures defined 1n the statute. 

One consequence of the proliferation of litigation aimed at 
directors and officers, particularly in connection with hostile 
acquisitions, has been a limitation by insurance carriers on 
what matters will be included under insurance coverage. This 
proliferation and the high cost of defending against these 
actions has also led to higher premiums and deductibles coupled 
with reduced coverage. A number of carriers have withdrawn 
from the director and officer insurance market. Many companies 
cannot replace their insurance coverage because of this 
withdrawal, and others cannot replace or obtain coverage 
because the cost is prohibitive and the coverage circumscribed. 
These problems resulted in what many have called a crisis in 
the area of director and officer liability. Corporations are 
having difficulty in attracting and retaining talented and 
responsible directors and officers. Those who serve on boards 
are fearful that without coverage and without assurances of 
adequate indemnification, their service will result in personal 
liability. 

Section 607.111(4), F.S., provides that a director "shall 
perform his duties as a director, including his duties as a 
member of any committee of the board upon which he may serve, 
in good faith, in a manner he reasonably believes to be in the 
best interest of the corporation, and with such care as an 
ordinarily prudent person in a like position would use under 
similar circumstances.• This standard of conduct for directors 
1s common to the corporate laws of many states. Other 
subsections of s. 607.111, F.S., specify circumstances under 
which a director is entitled to rely on information, opinions, 
reports, or statements provided by other persons. Section 
607,111(7), F.S., provides that a person who performs his 
duties in compliance with s. 607.111, F.S., has no liability by 
reason of being or having been a director of the corporation. 

Th�re are few Florida judicial decisions addressing s. 607.111, 
r.s., or otherwise addressing when a director may be personally
liable for failing to comply with the standards specified in
this section. Generally, Judicial decisions that are available
indicate that directors are considered agents or fiduciaries of
their corporation and that directors will be liable for damages
to the corporation which result from a breach of the director's
fiduciary trust (Orlando Orange Groves Co. v. Hale, 107 Fla.
304, 144 So. 674 (1932)). Directors may be shielded from
liability as fiduciaries by the business judgment rule.
Generally, the business judgment rule means that the decision
of a board of directors is presumed to have been made on the
basis of sound business judgment, 1f a rational business
purpose for the decision can be shown. The protection of the
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business judgment rule requires that, in making a business 
decision, the directors of the corporation must have acted on 
an informed basis, 1n good faith, and 1n the honest belief that 
the action taken was in the best interest of the corporat1on. 
Florida courts have rarely addressed the business Judgment 
rule, and consequently there 1s little Judicial guidance 1n 

Florida concerning the limits to a director's d1scret1on. What 
precedent exists strongly supports the discretion of the board 
1n management decisions. Courts 1n Florida have given wide 
d1scret1on to directors in the exercise of business Judgment 1n 
the performance of their duties (Yarnell Warehouse and 
Transfer, Inc. v. Three Ivory Brothers Moving Co., (Fla. 2d DCA 
1969)). However, 1t is unclear, for example, whether a 
director may be personally liable for mere negligence, or 
whether the business judgment rule protects a director's 
conduct so long as the director's actions are taken in an 
absence of bad faith or fraud. In any event, there seems to be 
little consistency among the present statute and various 
reported decisions. 

Not for profit corporations in Florida are organized under ch. 
617, F.S. The provisions of ch. 607, F.S., apply to all 
corporations not for profit, except to the extent that any 
provision of ch. 607, F.S., conflicts with any provision of ch. 
617, F.S. (s. 617.002, F.S.). Specifically, the 
indemnification provisions of s. 607.014, F.S., apply to 
corporations not for profit (s, 617.028, F.S.). 

Chapter 657, F.S., the Florida Credit Union Act, contains 
provisions for the organization of a credit union in this 
state. A credit union is a cooperative, nonprofit association 
(s. 657.003, F.S.). A credit union may purchase and maintain 
insurance on behalf of its directors, officers, employees, or 
agents or individuals serving at the request of the credit 
union as a director, officer, employee or agent of another 
entity against liability arising out of such capacity, whether 
or not it would have the power to indemnify such individuals 
(s. 657.041(2), F.S.). 

Florida law provides for participation by several groups in a 
group self-insurance trust fund. The list of groups who are 
authorized to participate in a self-insurance trust fund was 
significantly expanded by the Tort Reform and Insurance Act of 
1986 (ch. 86-160, L.O.F.). 

Section 50l(a) of the Internal Revenue Code provides that 
certain organizations are exempt from federal income taxation. 
A list of those exempt organizations are contained in s. 
50l(c), !.R.C. Section 50l(c)(3), !.R,C., exempts 
corporations, and any community chest, fund, or foundation, 
organized and operated exclusively for religious, charitable, 
scientific, testing for public safety, literary, or educational 
purposes, or to foster certain national or international 
amateur sports competition, or for the prevention of cruelty to 
children or animals. Section 50l(c)(4), I.R.C., exempts civic 
leagues or organizations not organized for profit but operated 
exclusively for the promotion of social welfare, or certain 
local associations of employees whose net earnings are devoted 
exclusively to charitable, education, or recreational purposes. 
Section 50l(c)(6), I,R,C., exempts not for profit business 
leagues, chambers of commerce, real-estate boards, boards of 
trade, or professional football leagues, of which no part of 
the net earnings may inure to the benefit of any private 
shareholder or individual. 

B. Effect of Proposed Changes:

Section l of the bill revises current law 1n s. 607.014, F.S.,
regarding a corporation's ability to indemnify its directors,
officers, employees, and agents. These revisions seek to
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broaden the corporat1on's ab1l1ty to 1ndemn1fy and to clarify 
the circumstances under which indemn1f1cat1on can be provided. 

Subsection (1) does not contain any substantive changes. The 
only changes contained in this prov1s1on are the use of terms 
defined 1n subsections (10) and (11). 

Subsection (2) permits a corporat1on to indemnify an 1nd1v1dual 
1n a derivative context against amounts paid in settlement 
which, in the Judgment of the board of directors, does not 
exceed the estimated expense of litigating the proceeding to 
conclusion. Because current law only permits corporat1ons to 
indemnify an individual 1n a derivative suit for expenses, and 
not for amounts paid 1n settlement, a director 1s not 
encouraged to settle a claim against him, since, if he is 
ultimately successful indemn1fication of all expenses is 
mandatory. Subsection (2) also contains technical definitional 
changes. 

Another addition to subsection (2) expands an existing avenue 
for obtaining indemn1ficat1on. Section 607.014, F.S., 
presently allows the court 1n which the action is brought to 
determine whether the individual is entitled to indemnification 
even if liability is imposed. Since it may not always be 
practical or possible to have this matter reviewed by such 
court, the revision would permit any other court of competent 
jurisdiction to make the determination to award 
indemnification. The language, •under this subsection•, has 
been added to the limitation language in the provision as a 
matter of clarification. 

Finally, subsection (2) would prohibit indemnification (unless 
ordered by a court under subsection (2)) for any action for 
which the individual is held liable, not )USt for negligence or 
misconduct. 

Subsection (3) contains no substantive changes, but reflects 
the use of defined terms. 

Subsection (4) offers a revised procedure by which a 
corporation may authorize indemnification. In addition to the 
option presently available in s. 607.014, r.s., of having the 
board vote by a quorum of non-party directors, the board has 
the option, whether a quorum can be obtained or not, to 
authorize a committee, consisting of at least two directors who 
are not at the time parties to the proceeding, to approve 
indemnification. The option of obtaining independent legal 
counsel is still available as is the option of obtaining a 
majority vote of a quorum of non-party shareholders. The bill 
allows a majority vote of non-party shareholders to approve 
indemnification if a quorum is not obtainable. The procedure 
for selecting independent legal counsel has been revised to 
reflect the addition of the disinterested board committee. 

The revision would address, among other things, those 
circumstances where directors constituting a quorum are each 
named 1n a lawsuit (such as is the case in many hostile 
acquisitions), and it is impractical, for reasons of cost and 
time, to convene a shareholder meeting. A committee of at 
least two directors, not parties to the proceedings, would be 
competent to determine that the applicable standards of conduct 
had been met, and to authorize indemnification. 

Subsection (5) makes it clear that independent legal counsel 
can only determine whether the applicable standards o! conduct 
have been met. Counsel cannot authorize indemnification. 

Subsection (6) allows a corporation flexibility to provide to 
an officer or director, in advance of the final disposition, 
expenses automatically upon receipt of an undertaking by or on 
behalf of the individual seeking the funds that he will repay 
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the amount if 1t 1s ultimately determined that he 1s not 
entitled to be 1ndemn1!1ed. Where advances are made to an 
employee or agent, the corporat1on may set such other 
requirements as it deems appropriate. 

The revision changes the form of the director's or officer's 
undertaking from a promise to repay •unless 1t shall ultimately 
be determined that he 1s entitled to� indemnified• to a 
promise to repay •if it shall ultimately be determined that he 
is not entitled to be 1ndemn1fied." This change shifts the 
burden to obtain the required f1nd1ng as to entitlement to 
1ndemn1f1cation from the claimant to the corporat1on. This 
change is essentially symbolic as the section continues to 
require, pursuant to subsection (4), that indemnification be 
authorized only after a f1nd1ng that the individual has met the 
statutory standard. Consequently, the corporation, through one 
of the mechanisms set forth 1n subsection (4), must still 
ultimately decide whether 1ndemn1fication is warranted in each 
case. 

Subsection (7) makes significant substantive changes to the 
non-exclusivity section found presently in s. 607.014(6), F.S. 
First, the addition of new introductory langauge clarifies that 
this section is indeed one which provides a broader 
indemnification right to a corporation than is granted 
explicitly in s. 607.014, F.S. Further, there is clarification 
that this subsection also applies to any advancement of 
expenses. Second, the limitation which appears at the end of 
the provision has been altered. Section 607.014, F.S., 
presently provides that no indemnification can be made against 
gross negligence or willful misconduct. The bill provides a 
limit against indemnification for acts which constitute a 
violation of criminal law (with certain exceptions), for 
transactions from which the director, officer, employee, or 
agent derived an improper personal benefit, for circumstances 
where a director would be liable under s. 607.144, F.S., and 
for willful misconduct or a conscious disregard for the best 
interests of the corporation (in deriviative suits). 

Subsection (8) is essentially the same as present law in s. 
607.014(7), F.S., authorizing indemnification payments to 
continue even after the person ceases to be a director, except 
that the new provision makes clear that it applies to 
advancement of expenses as well as indemnification. 
Additionally, the new language indicates that the corporation 
has the ability at the time of authorization or ratification to 
limit the extent of indemnification and advancement of expenses 
for a person who is no longer a director or for his heirs. 

Subsection (9) authorizes an individual to apply to a court for 
indemnification or advancement of expenses, It allovs for

application to be made to the court conducting the proceeding, 
to the circuit court or to another court of competent 
jurisdiction. The provision also sets forth the different 
standards which the court is to apply in determining the 
individual's right of indemnification. 

Subsection (10) and (11) contain definitions. Subsection (10) 
deals primarily with the definition of a corporation. This 
subsection clarifies that any reference to a corporation 1n the 
statute relates to constituent corporations and succeeding 
corporations. Subsection (11) provides the definitions for 
terms such as �other enterprises• which makes it clear that 
employee benefit plans are included. 

Subsections {12) and (13) merely renumber present law contained 
in s. 607.014(8) and (9), F.S., with no changes made. 

Sections 2-7 of the bill provide limited immunity for 
directors, officers, volunteers and certain other specified 
individuals performing services for corporations, credit 
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unions, self-insurance trust funds, and nonprofit 
organ1zat1ons. 

Current law provides in s. 617.028, F.S., that the 
1ndemn1ficat1on prov1s1ons of section l of the bill apply to 
corporat1ons not for profit. Section 2 of the bill revises 
this section to also include the appl1cat1on of the l1mitat1ons 
on l1ab1l1ty and rat1f1cat1on procedures created by sections 3 
and, of the bill. (See explanation of sections 3 and 4 
below.) 

Section 3 of the bill establishes a threshold of personal 
liab1l1ty of directors, officers, and volunteers of a for
profit corporation organized under ch. 607, F.S. The bill 
provides that such persons are not liable for monetary damages 
to the corporation or any other person unless the person 
asserting liability proves by clear and convincing evidence 
{under current law, the burden of proof vould be by •a 
preponderance of the evidence•) that (a) the director, officer, 
or volunteer breached or failed to perform his duties as a 
director, officer, or volunteer, and (b) the breach, or failure 
to perfonn those duties constitutes one of several specified 
conditions. These are: (a) a violation of the criminal law, 
unless the director, officer, or volunteer had reasonable cause 
to believe his conduct was lawful; (b) a transaction from which 
the director, officer, or volunteer derived an improper 
personal benefit; (c} a circumstance under which the liability 
provisions of s. 607.1,,, F.S., are applicable (regarding the 
payment of an unlawful dividend or an unlawful purchase by the 
corporation of its own stock): (d) in a derivative or 
shareholder suit, conscious disregard for the best interest of 
the corporation or willful misconduct: or (e) in • third-party 
suit, recklessness or willful misconduct. 

•officer• is defined to include persons who are policymakers,
and is similar to the definition of •executive officer"
contained in the Secur1t1es and Exchange Act of 193,.

•volunteer• is defined as persons performing services for the
corporation who do not receive compensation and includes
volunteer officers, directors, trustees, and direct service
volunteers.

•Recklessness• is defined as the acting, or omission to act, in
conscious disregard of a risk:

l. Known, or so obvious that it should have been known,
to the director, officer, or volunteer; and

2. Known to the director, officer, or volunteer, or so
obvious that it should have been known, to be so great
as to make 1t highly probable that harm would follow
from such action or omission.

Section , provides a safe harbor for transactions from which 
the director, officer, or volunteer derived an improper 
personal benefit and is not intended to be exclusive. 

Directors, officers, and volunteers are deemed not to have 
derived an improper personal benefit if certain directors or 
shareholders knowingly ratify or approve the transaction, or 
the transaction was fair and reasonable to the corporation at 
the time it was authorized by directors or shareholders, not 
withstanding that a director, officer, or volunteer received a 
personal benefit. 

Section 5 establishes a threshold of liability for directors, 
officers, chief operating officers, committee members, 
executive officers, or volunteers of credit unions organized 
under chapter 657, F.S. Such persons are not personally liable 
for monetary damages to any person unless that person proves by 
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clear and convincing evidence that (a) the director, officer, 
chief operating officer, corrun1ttee member, executive officer, 
or volunteer breached or failed to perform his duties as a 
director, officer, chief operating officer, committee member, 
executive officer, or volunteer, and the breach, of failure to 
perform, constitutes: (a) a violation of the criminal law, 
unless such person had reasonable cause to believe his conduct 
was lawful or had no reasonable cause to believe his conduct 
was unlawful; (b) a transaction from which such persons derived 
an improper personal benefit; or (c) recklessness or willful 
misconduct. 

Section 6 establishes a threshold of liability for trustees, 
officers, or volunteers of any self-insurance trust fund 
organized under the laws of this state. Such persons are not 
personally liable for monetary damages to any person unless 
they meet the same conditions for liability imposed by section 
5 for directors, officers, chief operating officers, corrun1ttee 
members, executive officers, and volunteers of credit un1ons. 

Section 7 establishes a threshold of liability for directors, 
officers, trustees, members, and volunteers of nonprofit 
organizations defined as any organization, other than a 
corporation, that is recognized as a tax-exempt organization 
under sections 50l(c)(3), (c)(C), and (c)(6) of the I.R.C. of 
1986. Liability is imposed upon such individuals under the 
same conditions specified in sections Sand 6 of this bill. 

Section 8 provides an effective date. 

II. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

Expanded indemnification will be an incentive to directors,
officers, employees, agents, and volunteers to continue
providing their services to these organizations as 1t provides
one source of reimbursement for them against liability. The
public will also derive benefit in that Florida will continue
to be an attractive place for corporat1ons to incorporate,
reincorporate, and operate. Similarly, the public will benefit
because Florida corporations will operate more efficiently and
effectively, since directors, particularly outside directors,
will find serving on the boards of Florida corporations more
attractive and viable.

The tight insurance market for directors and officers (o,o)
liability insurance is contributing to the change in the
composition of boards of directors. Directors and officers
liability insurance premiums increased nationwide an average of
506 percent in 1986, according to a survey of 256 chairmen of
Fortune 1,000 companies by Heidrick, Struggles, a Chicago
based executive search firm.

Pewer executives are willing to serve on boards especially at
business organizations with inadequate n,o liability coverage.
The Heidrick, Struggles study found that corporate officers
now account for 33.8 percent of membership of corporate boards,
the remaining 8.7 percent is composed of company-affiliated
non-management members.

The tight market situation has also resulted in the curtailment
of many non-profit programs vitally important to many
communities. Failure to resolve the availability and
affordability problems in o,o coverage could result in the
demise of small non-profit organizations that are unable to
attract or keep qualified directors and officers.

The Department of Insurance identifies nine companies who have
rate filings with the department for o,o. Of these companies,
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at least two had no writings in Florida 1n 1986, and others 
were very selective 1n their underwr1t1ng. 

This legislation would likely result 1n a decrease of 
"corporate flightw that may occur in Florida as corporations 
choose to reincorporate in other states who have already 
amended their laws to provide more protection to directors, 
officers, and volunteers. The Division of Corporations of the 
Department of State estimates that there are 90,000 new 
1ncorporations 1n the state of Florida each year, and an 
estimated fee of incorporation would be $100 for each 
corporation (the actual amount depends upon the size of 
capitalization). Costs to the state would be significantly 
increased if, along with their legal status, corporations also 
chose to move their corporate offices outside of Florida. 

This legislation would likely result in reduced costs and 
greater ava1lab1lity of directors and officers l1ab1lity 
insurance coverage to the extent that the maximum exposure of 
such persons is reduced. 

B. Government:

None.

III. COMMENTS:

At least 18 states have enacted legislation addressing the crisis
in director liability and bills have been introduced in more than
15 others. In June, 1986, Delaware, a trend-setter in the area of
corporate legislation and the legal home of a great many
corporations, was the first state to offer shareholders the
opportunity to amend their corporate charters to limit or eliminate
a director's personal liability to the corporation or its
shareholders for money damages (Del. Code Ann. tit. 8, sec.
102(b)(7) (Supp. 1986)). Since that time, many corporations,
including at least one Florida corporation, have reincorporated in
Delaware or have announced their intention to seek shareholder
approval to do so.

The Delaware legislation was in response to Smith v, Van Gorkom,
488 A.2d 858 (Del. 1985), a case in which the board of directors of
Trans Union Corporation were held personally liable for $23
million, only $10 million of which was covered by insurance.
Heretofore, directors had been shielded from personal liability for
damages by the business judgment rule, as courts were unwilling to
insert themselves into corporate decision-making. Practitioners in
Florida often turn to Delavare case law for guidance in advising
clients, because of the relatively few Judicial decisions in
Florida concerning director liability.

This fear of enormous personal liability, coupled with the reality
that directors of public issue companies have a one-in-five chance
of being sued, has prompted many outside directors to reevaluate
their decisions to serve on boards, and many have resigned from or
declined appointment to boards of corporations that do not have
adequate liability insurance protection for their directors. In a
recent survey of 370 corporate directors by the National
Association of Corporate Directors, about one in seven would refuse
to serve on any board, be it profit or not for profit, without
insurance protection, and approximately 4 percent had already
resigned from boards without o,o coverage. Nearly half know
colleagues who had refused directorships for lack of o,o coverage.

In a recent study commissioned by Peat Marwick on this issue,
nearly 8,000 chief executives and directors in the corporate and
not-for-profit sectors were polled, including CEO's of the largest
2,000 u. S. corporations: chairpersons of hospital boards:
municipal officials, heads of museums, symphony orchestras, and
national voluntary organizations: and university chairpersons and
presidents. Overall, nine out of ten respondents believed that
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problems 1n this area are damaging the quality of organizational 
goverance 1n the United States -- six 1n ten reported the o,o 
l1ab1l1ty problem was having an impact on the way they manage their 
organ1zat1on. Forty-three percent of CEO's indicated that the 
situation is already of cr1s1s proportions, compared v1th only 28 
percent in the not-for-profit group. 

About three-fourths of the sample were companies that carry o,o 
insurance. Ninety percent of the for-profit companies and 70 
percent of the nonprofit sector carry the coverage. About one
third of the sample had seen their own insurance premiums rise over 
300 percent on the most recent renewal and most expect more premium 
increases over the next five years. Only six percent had seen no 
change in their rates. 

Legislation 1s currently pending 1n the U.S. Congress to encourage 
states to enact legislation protecting volunteers of nonprofit 
organizations from personal l1ab1lity if the volunteer acts in good 
faith and in the scope of his duties as a volunteer {S. 929 and 
H.R. 911, 100th Cong. 1986). According to the bills 1n Congress, 
•within certain states, the willingness of volunteers to offer
their services has been increasingly deterred by a perception that
they thereby put personal assets at risk 1n the event of l1abil1ty
actions against the organ1zat1on they serve. Many nonprofit public
and private organizations . • •  have been adversely affected
through the withdrawal of volunteers from boards of directors and
service 1n other capac1t1es.•

IV. AMENDMENTS:

None.



SB 1096, 963. •nd 654 

Senate Commerce Comm1ttee

As passed oy the 
Legislature 

Committee SubsHtute for Senate ■ills 1096, 963, and iSt 

contains ■easures designed to address the directors' and 

officers' (D,o) liability insurance crisis. The refonns are 

intended to ensure the continued service of qualified 

persons on the governing boards of corporations, 

associations, credit unions, and self-insurance trust funds. 

Section ,07.014, P.S., is amended regarding a corporation's 

ability to indemnify its directors, officers, employees, and 

agents. The right of pennissive indemnification in 

derivative suits is expanded to include amounts paid in 

settlement, which in the judgment of the board of directors, 

do not exceed the estiaated expense of litigating the 

proceeding to its conclusion. The determination of 

entitlement to indemnification Is broadened to include any 

court of competent jurisdiction. �evised procedures are 

included for vhen a corporation ■ay authorize 

indemnification. Jn addition to the method whereby a board 

■ay vote by a quorum of non-party directors, the board has

the option, whether or not a quorum can be obtained, to 

authorize a committee, consisting of at least two directors 

who are not at the time parties to the proceeding, to 

approve indemnification, A corporation may provide • 

director or officer, in advance of the final disposition, 

expenses automatically upon receipt of an undertaking by or 

on behalf of an officer or director that he vill repay the 

amount if it is ultimately determined that he is not 

entitled to be indemnified. Where advances are aade to an 

employee or agent, the corporation ••Y set other terms or 

conditions as it deems appropriate. The provisions 

providing a broader right of indemnification pursuant to 

bylaw, agreement, vote of shareholders or disinterested 

l



directors or otherwise, is broadened to include advancement 

of expenses as well as indemnification. 

Advancement of expenses is provided in addition to 

indemnification where it vould inure to the benefit of the 

heirs of a director or officer. A corporation, at the time 

of authorization or ratification, may limit the extent of 

indemnification and advancement of ezpenses for a person vho 

is no longer a director or for his heirs. An individual may 

apply to a court for indemnification or advancement of 

expenses. 

The legislation establishes a threshold of personal 

liability of directors of corporations, nonprofit 

organizations, credit unions (also includes a member of the 

supervisory committee), self-insurance trust funds, and 

uncompensated officers of nonprofit organizations recognized 

under 50l(c)(3), (c)(41, (cl(61, and agricultural and 

horticultural organizations in 50l(c)(5), Internal Revenue 

Code. Such persons are not personally liable to the 

corporation or any other person for any statement, vote, or 

decision regarding management or policy of the organization 

unless they breached their duty as a director or officer (or 

member of the supervisory committee of• credit union), and 

the breach constitutes one of several specified conditions. 

These are: (a) a violation of the criminal lav, unless the 

individual had reasonable cause to believe his conduct vas 

lawful, or had no reasonable cause to believe his conduct 

vas unlawful; (bl a transaction from vhich the individual 

derived an improper personal benefit (in certain 

transactions, individuals are deemed not to have derived an 

improper personal benefit if the transaction vas ratified or 

approved by certain specified measures); (cl • circwnstance 

under vhich the liability provisions of s. 607,141, r.s., 

are applicable (regarding the payment of an unlawful 

2 



dividend or an unlavful purchase by the corporation of its 

ovn stock); (d) in a derivative or shareholder auit. 

recklessness or willful ■isconduct: or (e) in • third-party 

au1t, recklessness or an act or omission which vas committed 

in bad faith or v1th malicious purpose or in a manner 

exhibiting wanton and willful disregard of human rights, 

safety, or property. 

The Academic Task Poree for the �eviev of the Insurance and 

Tort Systems shall study the issue of volunteer services 1n 

the state, and shall present a recommendation in its report 

to the Legislature due no later than March l, 1988. 

Insurers providing coverage for directors' and officers" 

liability coverage are required to report to the Department 

of Insurance any claim or action for damages claimed to have 

been caused by error, omission, or negligence in the 

performance of the officer's or director's services, if the 

claim resulted in a final judgment in any amount, a 

settlement in any amount, and a final disposition not 

resulting in payment on behalf of the insured. Directors' 

and officers' liability insurance is added to the lines of 

insurance vhich require insurer experience reporting to the 

Department of Insurance. 

3 
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COMPANION BILL(S): Similar CS/HB 254 et al. 

OTHER COMMITTEES OF REFERENCE: (1) 
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*************************************************************************** 

I. SUMMARY:

A. Present Situation:

Pursuant to Section 607.014, Florida Statutes, corporations are
authorized to indemnify their directors, officers, employees, and
agents when the person is a party, or is threatened to be made a
party to litigation arising out of the person's service to the
corporation. Indemnity must be provided where the person
prevails in an action. It may be provided in other circumstances
in which it is determined that he acted in good faith and "in a
manner he reasonably believed to be in, or not opposed to the
best interests of the corporation," or if a criminal act is
involved, that he "had no reasonable cause to believe his conduct
was unlawful." These determinations may either be made by the
board of directors or by the shareholders. Further
indemnification may be provided through corporate bylaws or
agreements or by shareholders or disinterested directors.

Florida case law has yet to define the p�rameters of liability of
a director of a corporation or similar .organization in this
state. Presumably, under a theory of negligence, a director
could be held personally liable where he failed to take all
reasonable and necessary precautions to ensure that any action he
took in his role as a director would not result in damage to
another. However, it is unlikely that a causal connection could
be established where a decision of a director inadvertently
resulted in damage and it would be equally unlikely that it could
be proven that the consequences of the action were reasonably
forseeable by the director. There appear to be no decisions in
this state which have held a director personally liable for
simple negligence.

STANDARD FORM - 1/28/86 
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B. Effect of Proposed Changes:

Section 1 of this bill establishes legislative intent, finding
that the service of qualified directors is in the public interest
and finding a need for the specific delineation of director
liability.

Section 2 of the bill establishes limited immunity for the
directors of certain nonprofit organizations. Under this
section, such directors would be immune from civil liability
unless- they acted in a reckless manner. The same immunity is
also provided for uncompensated officer of the same
organizations, since these officers generally have the same
duties as directors.

Section 3 of this bill revises current law regarding a
corporation's ability to indemnify its directors, officers,
employees, and agents. These revisions seek to broaden the
corporation's ability to indemnify and to clarify the
circumstances under which indemnification can be provided.

The bill expands the right of permissive indemnification in
derivative suits to include amounts paid in settlement, which in
the judgment or the board of directors, do not exceed the
estimated expense of litigating the proceeding to its conclusion.
Currently, the law allows the court in which the action is
brought to determine that the individual is entitled to
indemnification even if liability is imposed. The bill allows
not only the court in which the action is brought, but any other
court of competent jurisdiction to make the determination. •

Revised procedures are included for when a corporation may
authorize indemnification. In addition to the current method in
which the board may vote by a quorum of non-party directors, the
board has the option, whether or not a quorum can be obtained, to
authorize a committee, consisting of at least two directors who
are not at the time parties to the proceeding, to approve
indemnification. The option of obtaining a majority vote of non
party shareholders is still allowed, as is the option of
obtaining independent legal counsel. The procedure for selecting
independent legal counsel is revised to reflect the addition of
the disinterested board committee. Ind��endent legal counsel is
only authorized to determine whether the applicable standards of
conduct for indemnification have beeri met. Counsel cannot
authorize indemnification.

The bill allows a corporation to automatically provide expenses
in defending an action ralating to his service as a director or
officer to the director or officer, upon receipt of an agreement
by, or on behalf of, the director or officer that he will repay
the amount if it is ultimately determined that he is not entitled
to be indemnified, his expenses in defending an action relating
to his service as a director or officer. Current law allows a
corporation on a case-bycase analysis to advance expenses upon a
promise by the director or officer to repay unless it shall

STANDARD FORM - 1/28/86 
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ultimately be determined that he is entitled to be indemnified. 
The bill provides that where advances are made to an employee or 
agent, the corporation may set such other terms or conditions as 
it deems appropriate. 

In addition to the permissive and mandatory indemnification 
allowed by current law, a corporation is also empowered to make 
any other or further indemnification for its directors, officers, 
employees or agents pursuant to a bylaw, agreement, or by a vote 
of shareholders or disinterested directors . However, no 
indemnification is allowed against gross negligence or willful 
misconduct, The bill clarifies that it provides a broader right 
to the corporation to indemnify than is explicitly provided for 
in the statute. The bill also expands the non-exclusivity 
provisions to include advancement of expenses as well as 
indemnification. The limitation on indemnification and 
advancement of expenses is changed to reflect the limitations on 
liability of directors and officers provided in other sections of 
the bill. 

Advancement of expenses is provided in addition to 
indemnification where it would inure to the benefit of the heirs 
of a director or officer. Additionally, the bill allows the 
corporation at the time of authorization or ratification to limit 
the extent of indemnification and advancement of expenses for a 
person who is no longer a director or for his heirs, 

The bill gives an individual the right to apply to a court for 
indemnification or advancement of expenses. The provision allows 
for application to be made to the court conducting the 
proceeding, to the circuit court, or to another court of 
competent jurisdiction. 

Sections 4-8 of the bill provide limited immunity for directors 
of corporations, credit unions, and self insurance trust funds. 
This immunity is limited to statements, decisions or votes 
regarding corporate management or policy made at a duly called 
mmeting of the governing board. 

Section 4 of the bill amends Section 617.028, Florida Statutes, 
to extend application of the limitations:on liability and 
ratification procedures created by sectjbns 3 and 5 of the bill 
to corporations not for profit. Section 5 of the bill would not 
be extended to the directors of certiin corporations appointed by 
developers, and thus the present law regulating those directors 
would govern. (See explanation of sections 3 and 5 herein). 

Section 5 of the bill establishes a threshold of personal 
liability of directors of a for-profit corporation organized 
under Chapter 607, F. S. The bill provides that such persons are 
not liable for monetary damages to the corporation or any other 
person unless the person asserting liability proves that (a) the 
director failed to perform his duties as a director, and (b) the 
breach, or failure to perform those duties cons�itutes one of 
several specified conditions. These are: (a) a violation of the 
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criminal law, unless the director had reasonable cause to believe 
his conduct was lawful, or had no reasonable cause to believe his 
conduct was unlawful; (b) a transaction from which the director 
derived an improper personal benefit; (cl a circumstance under 
which the liability provisions of section 607.144, F. S., are 
applicable (regarding the payment of an unlawful dividend or an 
unlawful purchase by the corporation of its own stock); (d) in a 
derivative or shareholder suit, conscious disregard for the best 
interest of the corporation or willful misconduct; or (el in a 
third-party suit, recklessness or willful misconduct. The term 
"reckl�ssness" is specifically defined. 

Section 6 clarifies the specific circumstances under which a 
director will not be found to have derived an improper personal 
benefit. However, absence of the circumstances specified does 
not necessarily mean that a benefit derived by a director was 
improper. 

Section 7 established a threshold of liability for directors and 
supervisory committee members of credit unions organized under 
state or federal law. Such persons are not personally liable for 
monetary damages to any person unless the director or supervisory 
committee member breached or failed to perform his duties as a 
director or supervisory committee member, and the breach, or 
failure to perform, constitutes: (a) a violation of the criminal 
law, unless such person had reasonable cause to believe his 
conduct was lawful or had no reasonable cause to believe his 
conduct was unlawful; (bl a transaction from which such persons 
derived an improper personal benefit, or (cl recklessness or 
willful misconduct. 

Section 8 establishes a threshold of liability for trustees of 
any self-insurance trust fund organized under the laws of this 
state. Such persons are not personally liable for monetary 
damages to any person unless they meet the same conditions for 
liability imposed by Section 8 for directors of credit unions. 

Section 9 of the bill establishes specific reporting requirements 
for insurers issuing officers' and directors' liability policies. 
This information should permit the Department of Insurance to 
better comprehend the extent of liabilit1, being imposed in 
Florida on officers and directors. The. information would be 
included in the department's annual r_eport. 

Section 10 of the bill amends Section 627.915, Florida Statutes, 
to require insurers issuing officers' and directors' liability 
insurance to file the same information presently required 
concerning loss experience and other experience in the lines of 
products liability, commercial automobile liability, and similar 
liability lines. 

Section 11 of the bill clarifies that this legislation is not 
intended to increase or decrease the present liability of persons 
other than those covered by the bill. Thus, the liability 
provisions are not to be interpreted as altering the present 
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standards for liability of officers (other than uncompensated 
officers covered under Section 2 of the bill), employees, agents, 
or volunteers, except to the extent such persons are sued for 
actions taken in their capacity as directors. 

Section 12 of the bill directs the Academic Task Force for the 
Review of Tort and Insurance Systems created in the Insurance and 
Tort Reform Act last year to study the issue of liability of 
volunteers and to report to the Legislature on any manner in 
which the liability of those volunteers might be constitutionally 
limited or insurance laws be changed to provide relief to 
volunteers. 

ECONOMIC IMPACT: 

A. Public_:_

This legislation would require certain insurers to provide
further reporting information to the Department of Insurance. To
the extent that premiums may be excessive, these requirements
could result in lower premiums to certain corporations.

B. Government:

This legislation could result in minimal additional expenditures
by the Department of Insurance in printing its annual report.

III. STATE COMPREHENSIVE PLAN IMPACT:

This bill appears to be consistent with promoting economic
development. Section 187.201, (21), Florida Statutes.

IV. COMMENTS:

None.

V. AMENDMENTS:

None

VI. PREPARED BY: Thomas R. Tedcastle -v-r

VI I. STAFF DIRECTOR: Richard Hixson \�,:,J 
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GOVERNING WITH CARE 

Cc,rporate gc1ve��arrce has become a suOJect of w1desoread 
1r1terest aYrd c,f cc,r1s1derable debate .. (l] B1:,ard c,:,rnpos1t1c•n� 
particularly the merits of 1r1clud1Y1g outsiders, was dlSCLLssed 
trrc,1.\gt""ic,1.1t the 1370's cl.Yid cor1t1r,ues tc, attract atter1t1c,r1. (2J 

The gr�eatest interest of late, however, has beerr fc,cused on the 

d1r""ectc,rs' duty c,f care. [3] The atter,t1or1 giver, the subject 1n 
the press 1s rnar11fest ir1 reports with headl1r1es such as 

'
1 D1r""ectc,r Ir1s1.1rarice Dry1rrg Up" c,r "The Jc,o Nc,bc,dy warits". [4] 

The r1ews, c,f cc11 .. 1rse, 1s that k.r,c,wledgable C1L1ts1de \1. e. 

nc,r1-rnar1agement) directc,rs have resigned frorn or decl1r1ed 
,3ppc,1�1tmer1ts tc, the bc,aros c,f cc,mpar,ies that fail to secLlre 

adeql.late l1ab1l1ty 1r1s1.1r arice protectic,n for their directc,rs. [SJ 

�rticles ir1 business publicatior,s, which with few except1or1s 

r-1ave riot beer-1 er it 1cal c,f the d1rectc,rs' dec1sior1 tc, resign, 
1ave attempted to expla1r, the prc,olern by pc,1r1tir,g c,ut that 

director s c,f public 1ss1Je cc1mpar1ies have a orre-1r1-five char,ce 
,_,f be1�1g st.ted(6J ar,o, frequerrtly, by recit1r,g the results c,f 

Srn1th v. Van Gorkc,rn. [7] Nc,t wish1r1g tc, appear tc,tal cowards. 

t'1e res1gn1r1g directc,rs c,fter1 suggest, pa1er1thetically, that 
d1rectc,rsh1ps have becorne mc,re time cor1surnr�ing tnar1 1r1 the past 

,arid are ta�1r1g too much time away frc,rn their own bus1r1esses. 

" 

HOW WELL DO WE UNDERSTAND THE PROBLEM� 

Service on the bc,ard of a company witn a history of 

st,areholder hostility and nearing bar1kruptcy may carry ar, 
ur1acceptc1.ble level c,f ris�, regardless c,f the ava1lab1lity c,f 

D�O 1r,surance protect1c,n. The explar1atior1 for a d1rectc,r's 
dec.1s1c,n tc, resign cir tc1 decline an appc,1ntrnent rnay have 

nc,th1ny tc, dc1, hc,weveY-, with the cc,rnpany, its sha.rehc,lders. or 

the quality c,f its board. The d1rectc1r's reasc,n1ng might gc, 
sorneth1r1g like this: ''If arr 1r1surer will r1c•t provide oirectors 1 

c\rrd ,:1ffice:-rs' liability 1nsurar1ce c,r will prc,vide the cc,verage 
•�nly ltr,der substandard cor1ditic1r1s, the cornpany's bc1ard is at

r'lSk� ar,d a cc,,npar,y whc,se directc,rs accept sc, ,niserable a ris�
hos f,:,,:,ls fc,r d1rector·s. ''



Cc,ns1der1r,g the reported increases 1r1 directors' ar,d 
,:,ff1cers' l1ab1l1ty 1ris1.1rance prern11.trns[SJ, a cc,rnpany's failure 
to sect.ire liab1l1ty 1r1surar1ce prc,te�t1c1n for its directors 
could be sirnply the product of ar1 1nForMed business dec1s1c,r1 by 
� maJc,r1ty of the bc,ard c,f 01rectc,rs. After we1gh1r1g the facte, 
a board might well have determ1r1e that the compar1y's 
c1rcurnstar1ces do r,ot JUst1fy its paying wnat the board 
cor,s1ders e�cess1ve pc,licy premiums, or the board might nave 
cor1cluded that the l1abil1ty 1nsurar,ce offered (at a h1gner 
prern1L1m) does not provide the protection needed, particularly 
1.f lhe oc.1 l1cy 1ncl1.tdes r1ew l1rn1tatic,r1s arid 1rnpc,rtant
ex�lus1ons. The bc,ard may have cc,r1sidered also the possibility 
that the pc,l1cy wc,uld be terrnir,ated by the insurer Just wher, 
its pr,:,tection is rnc,st r1eeded. ['3] 

A cc,mpariy's ir1ability to obtair, directors' liability 
ir1surance, c,r1 the other hand, could stem from factors er1t1rely 
beyor,d 1ts cc,r1trol, such as a lack of underwrit1r1g capacity or 
ar, aff1rmat1ve decision by insurers tc, rnake no further 
cc,mm1trnents ir1 the cornpar1y's trading area or its ir1dustry 
segment. F1r,ally, ir,surar,ce companies are r,c, less ir,fallible 
1n their underwrit1r1g dec1s1ons thar, some directors feel courts 
are ir1 reach1r1g their determinations of directc,r due care. [1(1] 

IT IS UNLIKELY THAT A DIRECTOR WILL BE HELD IN VIOLATION OF HIS 

DUTY OF CARE. 

It can be argLled, persuasively� that a cc,rnpeter1t ly 
organized, well-infc,rrned board is extrer11ely unlikely to be 
fc•Llnd ir, breach of its duty c,f care. The directors may rieea tc, 
take advice frorn cc,ur1sel, the indeper,dent auditor, investmer1t 
bar,�e�s, and experts in other fields, arid they ,nay wisely 
er1gage 1n some task c,rier1ted plar1ning ar,d establish protocols 
for har1dl 1ng the1Y- rnerst ser1s1t ive rnatters, but they shc,uld be 
able tc, survive attack.[*] H1stc,ry suppc,rts that cc,nclus1or1: 
"Since the turrr of the ce-r,tury there have beeY-1 c,Y,ly thirty c,r 
so cases reflected 1n appellate opinions - almost ir1var1ably 
�r,volvir1g egregio�s facts - where directors c•r officers have 
beer1 found to violate duty of care obl1gatior1s. ''(12] 

SO, WHY HAVEN'T INFORMED DIRECTORS AND INSURERS BEEN PERS�ADED, 

The obvious ar,swer is that the defer,se of shareholder 
derivative actic,ns is ar1 exper,sive, time cc,r1surnrn1ng rnatter. And 
the dearth c,f litigated Judgrnents aga1r1st directors has not 
ternpered the =eal of hostile shareholders arid their 

[*] The directc,rs would wish tc, �ave available, however, 
adeq1Jate finar1c1al resources (e.g., 
ddvar1cerner1t) to defer1d agair1st ar1y 
thern. [lll 

corporate expense 
s1J1t brought agair,st 



counsel. C13J The pQter,t1al for enormous money Judgments 1r1 

sharehc,lder derivative suits, notwithstar1d1r1g the odds, serves 
as a leverage ir1 the hands of the cornplairring party to 
negc,t1ate a favorable settlernent 1r1 what rnay be a 
r1c,n-rner1tc,r1c.,us cases. [14] 

A spec1f1c cc,ntr1butor to the d1rectc,rs' percept1c,r1 of 
unacceptable r1sk and the D&O 1r1surers' reluctance to write 
agreeable and affc,rdable l1ab1l1ty pol1c1es 1s the problern that 
boards have had 1n dealing w1th hostile takeover contests. 
Directors confront poter1t1ally staggering persor,al l1ab1l 1 ty, 
ar1� liability 1rrsurers expect tc, bear claims at policy 
l1m1ts. (15] Irisurers, rnc,rec,ver, 1..\r1derstaridably lack cc,nf1t:1eY-1ce 
1n their ab1l1ty to rate takeover risks. Ever, Ivar, Boesky 
r,eeded help. And it may be ever1 more difficult for 1r1surers tc, 
predict how the bc,ard of directors will respor,d in a hostile 
takeover sitl.\atic,r1, partic1..1larly since it rerna1r-1s sc,rnewr-1at 
ur1settled Just hc1w the bc,ard's respc-Y1se will be evaluated. [16] 

A number ,:,f d1rectc,rs whc, have res1gried frorn bc,ards c,r 
decl ir1ed appc,ir,trnents have stated, as ir,dicated earl 1er, that 
bc,ard service has become roore wc,rk (that 1s, rnc,re time 
cc,rrsurnrning) thar1 iY1 the past. [17] The 1r1creased t irne 
cornrn1trner,t 1s req1.11red, ir-1 part, by the derna:r1ds c,f the rap1oly 
chany1r1g commercial arid f1Y-1ar1cial env1ror1rnent 1r, which today's 
boards labor. It shc1uld surprise no one, however, that 
directors are alsc, devot1r1g some extraord1r,ary atter1t1on to 
detai 1, forrn, ar,d process (which rnay r,c,t be the rnc,st prc,d1.1ct 1ve 
utili=atic1n of their t1rne and skills) with the hope of avo1d1ng 
pe�sc,nal l 1ab111ty. [18] 

THE DIRECTORS' LAMENT. 

Shareholders are entitled to cornpl�1n, certainly, 1f the 
bc,ard or ar, ir1div1dual director improperly enriches himself. 
The miscreant directors should be required to make rest1tutior, 
arrd, in some instances, suffer punitively. It 1s not sc, 
obvious, however, �that aY1 elected sharehc,lder representative 
should be held to unlimited personal l1ab1l1ty for the quality 
of care, or lack thereof, takeY-1 1Y1.h1s business decis1c,r1s. 

A directc,r rnay be throwY-1 c,ut of office by those 
d1ssat1sf1ed with his performaY-1ce and, 1f apprc,pr1ate, hela up 
for ridicule. But t,e shc,uld riot be held personally accc,ur,table 
f0r ''hc,nest'' rn1stakes c,r asked to guarantee the correctYress c,f 

his dec1s1ons 1f someone else concludes that he did not 
exercise the requ1s1te care -- ur1less that is the contract upc,r1 
which he has accepted his pc,s1tion. 

-MaY-1y directc,rs ha�e belatedly recogr11=ed that 1r1 acceot1r1g
their p,:,s1t 1c,ns they have, iY1deed, er-1tered iY1tc, Just sucn a 
cc,ritract. The lc,ss c,f d1.rectc,rs' l1ab1lity 1ns1.1rance has, 1Y1 
any ever1t, rern-ir1ded tt-1ern that the pc,ter,t 1al l 1abi l ity 1s 
stagger1r1g. 
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Directors, particularly ir1dependent outsiders, are sayir,g 

now that they r,o lor,ger wish tc1 enter 1r,to such a cor1tract. 
Whatever the standard by which their act 1c1r,s w111 be Jl..telged, 
courts are not infallible (r1or are directors>, and the 
directc,,s whc1 do r,ot deper1d upor, the ccrrporat1c1r1s or, whose 
boards they serve for their livelihoods do riot wish to become 
embroiled ir, a controversy concerning their performance, rnuch 

less one regarding the requisite standard of care. 

WHO NEEDS THE SWORD. 

There are c,ther more irnportarit ir,fluerrces or, a director's 
exercise of due care thar, the threat of persc1r1al liability. lr1 
the first 1r,star,ce, shareholders car, replace a d1rectc1r whc1 
does riot meet their expectat1or1s. If he is not doir,g his Job 

or the Job they war1t him to do, they do r,ot need to re-elect 
him. And 1f he is doing a truly rn1serable Job, shareholders 
sh�uld r,ot wait for the r,ext ar1r,ual rneet1ng to do sornething 

about the problem. 

In the case of the truly rn1serable director, the Sword of 
Darnc,cles -- i.e., ur1l1rn1tad persc,r1al liability fc,r the 
director's fa1lure to exercise due care -- 1s probably 
mean1r,gless. Actior1 should be taken irnrned1atedly, as the Sword 
w1ll r,ot fall w1thout exhaustive Jud1c1al process. The court 1r1 
such cases must deterr111ne as a matter of fact that the director 

failed tc, exercise the requ1s1te care and, further, that 1t was 
the director's failure that was the proximate cause of the 

cc-irporat iori' s lcrst. (1'3] 

H d1rectcir selected for his business acurnen and a recc,rd 

of success in his chcisen field can be expected to guard 
carefully his reputat1or,. The most s1gr,1f1cant deterrent to 

poor perforrnance for such 1ndiv1duals is peer pressure, for 
their failure would be held up tc1 ridicule. An 1r,d1v1dual 
prepared to disregard such censure callously 1s ur1likely to be 
c\ gc,c,d director, �nd he wc11.dd r,c,t be suffered lc,r,g by a 

cc,rnpet er1t bc1ard. 

Those whc1 do r,ot feel that peer pressure 1s er1ough to 
motivate directors tc1 perform their duties with care rnight 
cc,ns1der a rncire cor1veY1t1or1al rnethc1d c,f rnc1t1vat1-r,g b1...ts1r1ess 

perforrnance -- compe...-1saticrn. One possible compensat1or1 

arrangerner1t, st cick cipt i c,r,s, prc,v 1 des an added 1 ricerit 1 ve fc1r 

directors to look after the affairs of the corporation arid, 
further, fosters a greater rnutually of 1Y1terest betweer, 

shareholders arid their directors. Mar1y shareholder �ctivists 
have emphasized that substar1t1al stakehc,lders (owr,ers) make the 
best directors, particularly if such d1recteirs �re not also 

rnana-gers c,r c,t herw1 se ber,ef 1 ti rig frc1rn cc1rporat e activity except 

1...-, respect to their sharehold1r1gs. 

If all else fails, the mar�et fc1r cc,rpc,rate coritrol 

d1sc1pl1r1es directors. W1th1r1 that market, pc,or perforrnaY1ce 
wi 11 be rioted, a...-1d a char,ge of cc,r1trc1l w111 take place. The 
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new owr,ers can be expected tc1 replace the board and, generally� 
a �ubstant1al r1urnber of managers . 

State law, f1r1al ly, 1s c1r1ly part c,f the regirne hc,lding a 
d1rectc,r' s 1 1 feet tc, the f1re 11 • If a director acts 
intentionally, kr1ow1ngly, or recklessly 1n a mar1r1er that 
.inJures i:,thers 1r1 COY-1Y1ect1c,r, with a secur1t1es traYrsactic,rr, for 
eMarnple, he risks liability under the federal securities laws. 

STATE CORPORATION LAWS PROVIDE LITTLE PRACTICAL GUIDANCE TO 

DI RECTORS. 

State cc,rporation statutes are largely enabl1r1g laws 
rather than substantive or regulatory. They set fortl, the 
fur,darner,tal aspects of the cor1tract amc1ng shareholders ar,d 

their corporation and perrn1t considerable fle�1b1l1ty 1n such 

rnatters as purpose, capital structure, ar,d 1nterr1al 
organ1=ation (1nclud1r,g board organ1=at1on, policy, arid 

procedure). And it is unlikely that state legislatures could 

satisfactorily de, rnuch rnore. Specific, mandatory prov1s1or1s 

ofter, do not produce the intended effect or survive the test of 
t1Me, and restrictive prov1s1ons are easily avoided by a 
corpc,rat1on's mov1r1g to a'more friendly domicile. (20] 

Apart from assign1r1g the board of directors several tasks 
such as electir,g officers, declarir1g dividends, arid apprc,ving 
mergers, state corporation statutes say very little about the 

duties c1f the directors. It is clear, however, that tnere is a 

fundamer1tal role fc,r the board that arises 1ndeper1dent of the 

er1urnerated tasks reserved to it. [21] The Cc1rporate Directc,r's 
G1J1debook suggests that the fur1darnental role of directors is tc, 

review ar,d confirm basic cc,rpc,rate obJectives 
select cc1mpetent senior executives and mc,n1tor persc,r1r1el 

p0lic1es arid procedures • • •  

review the perforrnance c1f the ser11or managers . 

the eY1terprise. [22J 

arid c,f 

Florida Statutes Section 607. 111141, adopted 1n 1975 from 

Sectior1 35 of the Model Business Corporation Act, sets forth 

the standard of care by which Flor�da directors are supposed tc, 

discharge their duties. There it is stated that a director 

should perforrn his duties 

1n good faith, 
1n a rnar1r1er he reasc,nably bel1eves to be ir1 the best 

ir,terest of the corporat1or1, and 

w1th such care as an ordinary pruder1t person ir1 a like 

pos1tic1r1 would use ur1der sirn1lar c1rcurnstar1ces. 

A director car1 take some cc,rnfc,rt iT1 the kr1c1wledge that if he 

satisfies that standard of conduct he will have no liability by 

�easc,r1 of his serving as a director. Florida Statutes Sectic,r1 
607. 111171. It is left to the discretion of the directors, 
hc1we�er, tc, deterrnine Just hc1w they w1ll sat1sfy the star1□ard. 
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What 1s not ofter1 cor1sidered 1rr this cor,text lS that the 
corporat1c1r1 (or the board) itself car1 impose additional 
obligations on directors, (23J arrd that the functions and 
1�bligatior1s of the board and 1r1d1v1dual directors may char1ge 
over time to reflect r1ew commercial or internal 
c1rcumstar,ces. (24J Fear of 1r1creasir,g the risk c,f persc,r,al 
liability, accordingly, could cause directors to avoid such 
corporately imposed obligatioris; the directors might 
1nter,tionally lirnit their role to that expressly required by 
•tatute arrd applicable case law authority. The sharehc,tders, 
as _well as employees and other cc1r1stituer1cies, would be the 
losers. 

A NOTEWORTHY SOLUTION. 

Delaware passed leg1slatic•r1, effective July 1, 1986, C25J 
that permits its corporations, subJect to shareholder approval, 
to limit or eliminate the persor1al liab1l1ty of directors fc,r 
monetary damages shc1uld they breach their duty of care. The law 
does r,ot shield directors, however, from l1ab1l1ty fc,r breaches 
c,f the d1.lty c,f lc,yalty, fc�r bad faith, 1nter,t ic,r1al rn1scc•r1duct 
or �nowing v1c,lation of the law, for obtaining improper 
persc,r,al benefit, or for approving ar1 unlawful payrnent of 
dividend or stock repurchase. 
morec,ver, to the ava1labil1ty 
LY1Jur1ct1c,r, or rec1ssiorr. 

No damage has beer1 dor1e, 
of equitable remedies, such as an 

The Delaware respor,se tc, the boardroom exc,dus 1s 
r1oteworthy, if fc,r r,c, c1ther reasc,r,, because 40¼ c,f the 
cc,tnpar,ies listed or, the New York Stock Exchar1ge arrd about half 
c,f the Fortune 500 compar1ies are incorporated 1n Delaware. 
Apprc,xirnately 36::<: c,f the p"bl icly held, y,c,r,-f1r,anc1al 
corporations based 1n Florida, moreover, are incorporated 1r1 
Del aware. C26J 

A r1umber of cc1rporat1or,s had subrnitted charter arner,dments 
to shareholders i�plemer,t1ng the change 1r1 the Delaware 
cc,rporatic,r, law by Fall, 1'386. Sharehc,lders gave their 
apprc,val, 1r1 sc•rne 1r-1stances, by substar,t1al rnarg1rrs. It 1s 
ar1t1c1pated that many rnc,re Delawar� corpc,rat1ons will subrnit 
charter amer1dments to their shareholders 1r1 1987. Cor11par,ies nc,t 
.1 r,cc,rpc,rated i ri De 1 aware, rnc•rec,ver, a.re cc,r1s1 deri Y1g 
re-1ncc1rpc,rat1r,y ir, that state (or, perhaps, ir, c,rie c,f the 
several c,ther states whose legislatures have arnended their 
corporation laws to provide even more prc,tection to 
directors.) [27] 

The purpose of the new Delaware leg1slat1c,n is tc, assist 
cornpan1es incorporated ir, that state in attracting arid 
retair,1r1g h1ghly-qual1fied lY1d1v1duals tc 1 serve c,r-, tne1r cc,ards 
of directors. And, quite clearly, the new law is a legislative 
respc,r,se tei char,ges ir1 the rnarket fc,r d1rectc,rs' l ic1b1 l ity 
1. nsi.lrar1ce. (28]
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There are a nLlrnber c,f c,ther beY1efits that rnay obtaiY1 fc,r 
those companies whose shareholders approve duty of care 
arner,drneY1ts either l1rnitiY,g (1.e., placing a ce1l1r,g) c,r 
el1minat1ng directors' liability for money damages: 

1. The leverage a pla1r,t1ff may sc,rnet1mes have tc,
Y1egc,tiate a favcirable settlement 1n an otherwise 
Y1or1-rner1tor1ous case because of the defer,dant directors' 
extrernely high poteritial liao1l1ty 1s elirn1nated. 

2. The cc,st c,f liability 1r1surarice should be reduced to
th� extent that the rnaxirnurn exposure of the defer1daY1t directors 
is reduced. 

�. The star,dard of care may be rnore ever,ly ar,d 
appr'opr1ately 1mplemer,ted by courts when the poter1t1al L 

per1alties are riot perceived as DracoY11an. 

4. Since Most liability insurance pol1c1es exclude
l1ab1l1ty based or1 self-dealing, there are 1r,d1cat1ons that the 
parties to a derivative dct1on may sc,rnet1mes agree to 
characterize a sett lerne'r"',t ,as based OY1 a duty c,f care thec,ry 1Y-1 
order tc, have recc,urse tc, the 1r1surar1ce policy. A l1m1t or, the 
liability for duty c,f care v1c1lat1c1r1s would rernove the 

1r1cer1t1ve for such fictions. 

5. D1rectc,rs free of the threat of extremely high
personal l1ab1l1ty will avoid excessively risk-averse 
dec1s1onrna�1r,g, ber,ef1t1ng both shareholders arid the 
cc,rpc,rat i or,. [2'3J 

Sc,rne c•bJect 1 C•Yrs tc, the Del aware rernedy shc,ul d be 
cc:,ns1dered. [30] 

F irst, the alternatives tc, the Swc1rd c,f Darnc,cles (1. e., 
sharehc1lder vote, peer pressure, cor,ver1t1c,r,al performar1ce 
rnot1vat1c,r1 tech'r"'r1gues, ar,d the rnar�et for corpc1rate cor1trol) de, 
not satisfy �11 those who feel that directors free of persc1r1al 
l1ab1lity rnay ignore their duty of care respor,sib1l1ties or a�e 
more likely to de, sc,. The ar,swer tc, thc,se 1r,divid1..1als, 1f ar,y 
1s to be fc,uY,d, 1s to arner1d the measure cif damages, lift1r1g the 
chilling effect of unlimited liability and in its place 
instituting a rneasure of pc,ter,t1al l1ab1l1ty more cc,mrnensurate 
with the benefit received by the directors fc,r board serv1ce. 
The Delaware statute, of course, permits sharehc,lders tc, l1rn1t 
the l1ab1lity as an alterr1at1ve to eliminating the liab1l1ty 
entirely. 

A formula that has beer, cor1s1dered for lim1t1r1g monetary 
dama�es 1s one that would hold directors personally liable fc,r 
no rnol'"'e than the arnc,ur,t of anr"1ual cc,rnper1satioY1 (or a multiple 
thereof) that they receive from the corporation. Without 
further restr1ct1ons, 
<rnaY1agernent) directors 
outside d1rect0rs. Ar,d 

such a forrnula would hold ir,s1de 
liable for greater mc,netary damages 
1r1asrnuch as ir1s1de directc,rs commit 

than 

rnc•r·e 



time to the affairs of the bus1r1ess and may be expected to be 
better (or, certainly, More brc,adly) informed about the 
business, their greater exposure tc, rnonetary damages may be 
acceptable tc, thern ar,d may be reasc,r,able frc,m a policy 
perspect 1ve. The rneas1.lre ccf darnages ccn .. tld be skewed, hc,wever, ? 
to 1r1fluer,ce bc,ard compos1t1or1; that 1s ar, approach that is r,ot; 
er1co1�raged by this writer. 

The pr1r,c1ple Just1f1cat1on fc,r l1m1t1r,g the l1abil1ty c,f 
cc,rporate directors 1s tc, rnake it possible for corporations to 
attract and retain h1ghly-qual1f1ed outside directors, as 
opposed to directors generally. That appears to be 1rnpl1c1t 1r1 
r�ar,y d1scuss1or1s of the rnatter, 
more w1ll1rrg to accept the risk 

and 1r1s1ders do appear to be 
of persor1al liability. Matters 

other thar, relative risk-aversic,n, however, shc11.\ld deterrn1r1e 
board cc,r11posit 1c,r,. Withc,ut rernedial act 1c,r,, bc,ards of 
directors w1ll 1ncreas1r,gly be composed of 1r,s1ders. Rerned1al 
act 1or1, 1f taker,, r:,r, the c,ther har1d, shc,uld r,ot chi 11 1Y1s1der 
part1c1pation c,y, bc,ards if that part1c1pat1or, 1s in the best 
interest of the corporat1c,n as deterrnir1ed by shareholder 
vi::,te. [31] 

A second obJect1c,n 1s that orrce 1mplernented the 
shareholders will be stuck for all time with a charter 
arner1drnent that they r1ever understoc,d 1r1 the first place .. That 
obJectic,n could be reMed1ed by requiring shareholders to 
�eaff1rrn ar,nua1lv their desire tc, release directors �ram 
persc,nal l1ab1lity for duty �•f care v1olat1ons. 

The cc,rnpos1t1c,n c,f +he bc,ard 1s left to the vc,ters -- that 
is, to the shareholders of the corpr,rat1on. They can ele�t 
virtually ar,v0ne they choc,se. It 1s an elect1or1, ho�ever, in 
which thev should (be able tc,) exercise the same degree of care 
that they expect the directors to everc�se on their behelf. 

A shareholder whc, does r,c,t exerc1se care in the selPct1or1 
of directors or 1s otherwise 1r1different �b�t1t the board arid 
its role deserves �hat he gets. He should ric•� be entitled, 1r1 
ar,y ever,t, to the Sword of D2rnc,cles. 

Sharehc,lders who are der11�� the c,pport1Jr11ty t exercise 
care 1r1 the selection c,f the cc•r�iorc-<t 1c,rJ' s d1rectc,1s, c,r1 tr-1� 
other har1d, Just rn1ght be er,t1tled to the Swc,�d. Ar,y 
l1m1tation c,f directc,r5' l1ab1lity �,:,r the �-each of the c,_,ty 
,:,f care, accc,rd1ngly, might be ceir1dit 1,:,ned ui::,-,,-, the 
(cc,rnplair1ir1g) �hareholder's hav1r1g beer, able tc, exerc,�e due 

care 1ri the se,ect1r:,r1 c,f d1rectc•r'"S. Fc,r example, ar1y ;:iriier-1dr11ent 
tc, the charter l1rn1.t1r1g ,:,,.-- el1rn1r1at1r,; the personal l12bil11. 
c,f directors for breach of their duty c,� car·e might be 
c:c,ridrti,:,ned 1.1pc,y, approval by c:, r11aJ•.:•r1ty ,:,f eai :...., class o .r 

sharehc,::..cer·s, particularly 1r-, th,:,se 1r,star-,ces wh1c;- t:-q.t l 1:
.1 

is held by n,:,n-vot i rig stockh,:,:ders. 

The third 0bJect1,�r, is that th� r�ernedy d�•es r10� ��� 

prc,blern, 1.e. , a s1--1,:•rt terrn cr.1 s1s tl'1 the lic<i.:�lity 1r1';:,•_tro--<r1L ,.., 
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market does riot �arrant el1rn1r,at1r,g pe�sonal l1ab1l1ty for 

breaches of the duty of care. That the 1r1ab1l1ty ,:,f 

cc,rporat 1cfr1s tc, secure sa.t 1sfactory l 1ab1 l 1ty 1,r,sqraY1ce 

cc,verage fc,r their d1rectc•rs has L'cil.lsed CCtY1s.i.de'r'ablr::. tur'"r,1c.,1! 

seems 1r1cc,r1tr,:,vert1ble. [32J The 1,-::.,r•r:;_:-terrri effect- ,:,f the 

problern 1s less clear, [33] but the poterit:al for a s�r 1c•�ts 

deter1c,rat1,:,r1 1ri the que1l1ty of corpc,rate �,:,ver'r1c1.11r...�l� .i.s a r ec:c1'.,
practical cerr,cerri. It has been the 1r,ter1t1c,n ,_,f t·-, i�_ wr 1ter 
dernc,Yrstrate that -- whatever tt-1e state ,:,f the l 1ab l � 1ty 
1r1surance market -- thet·e are <:;. 1.:1ur""rd pc1 l 1cy Just 1f1cat �,:,ri•=., F,-,c 

l1rn1t1r1g ,:,r el1r111nat1r1g rn 1:•l'"1etary damages f,.:,r bt·eaches t_,f "\.'·1� 

duty c,f care that are riot cor,t1r""1ger,t c,r1 th� $tatus c,f �t�3t 

rnarket. 
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GOVERNING WITH CARE 

FOOTNOTES 

1 
The scrut 1Y-1y begar,, perhaps, with the cc.J lapse c,f Per1Y-1 

Central 1r1 the early 1970's. See M. Eisenberg, The 
Mc,derr11zat1c•n c,f Cc,rpc,rate Law: Ar-1 Essay for 8111 Cary, 37 
U. Mia. L. R. 187, 20'3 et seq. (January 1'383).

The sp1r1t of the debate quickened cor1s1derably wheY-1 tne 
Arner1can Law Ir1st1tute <ALI) began its review of corporate 
gc,vera.r-,ce 1n 1978 and, certa1r1ly, fc,llow1ng its first 
published drafts 1n 1981 of what 1s now call Pr1rrc1ples of 
Corporate Goverance: Ar,alys1s ar,d Recomrnenoat1c,r1� referred 
tc, hereinafter as 11 Pr1r1c1ples'r. 

2 
In the case c,f cc,rpordt1c,ns whose secur1t1es are traded 

on the New York ar,d Arner1oan Stock Exchanges, the issue 1s 
moot. The exchar,ges require l1sted cornpar11es tc, have �t 
least twc1 directors or, their bc,ards who are neither present 
1�or former employees ar,d free of ar1y relat1or1sh1p that wc,G�d 
interfere with the exercise o� 1r1deper,der1t Judgrnerit. It 1s 
anticipated, moreover, that cornpanies whose �hares are 
traded in the NASDAQ - National Market System will soor, be 
required to satisfy a s1m1lar requiremer,t. 

3 

"The duty-c,f-care area. lc1r1g dc,rrnant, has cc,rne 
drarnat1cally alive d1.1r1ng tha last several years, ' 1 c1tir1g
Frar1c1s v. Ur11ted Jersey Bank, 87 N. J. 15, 432 A. 2d 814 
(Supr. Ct. 1'381), and Joy v. Nc,rth, 5'32 F. 2d 880 (2d Cir. 
1'382), cert. deY,ied Citytrc,st v. Jc,y, ___ U.S. ___ , 1,J:, S. 
Ct. 14'38 (1983). ,Cary arid Eiser1berg, Cases arid Materials ,::,n 
Corporat1c1ns, 1984 Supplerner1t, p. 45. The subject has drawY• 
ever, more attention following Srn1th v. Vari Gor·�orn, cis(:i�sse�: 
at Note 7 below. 

The Corporate Directc,r's Guidebook, 33 Bus. Law. 1531, 
at 1599-1600 (197B), d1st1r,quishes betweer1 the di�ty c,f care 
and the duty of loyalty as follows: 

''I. Duty of Loyalty 

By assumir1g his office, the cc,rporate director 
cornrn1ts alleg1ar1ce tc, the eriterprise arid ackriowledges 

�that the best 1r1terests c,f the cc,rporatior, arid its 
sharaehc,lders rn1..1st prevail c,vet- a�,y 1ria1vid1.lal 1r1t.et·e,st 

of his owr1. The basic pr1r1c1ple tc, �e c,bserved is that 
the director should r1c1 t use n1s corpc,t·�te p,::,s1t1�,r, tc, 
rna�e a persorial prc,fit or gair1 other persc,r1al 

advantage ...• 
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I I. Dllty c,f c .. re 

In add1t1c1n tc, owing a duty c,f loyalty to the 
cc,rpc,rat1or1, the cc,rporate director also assu,nes a c1_1ty 
to act carefully 1r1 fulf1ll1r1g the 1rnportant tasks of 
mon1tor1ng arid d1rect1r1g the act1v1t1es of c(•rporate 
rnarragement.'' 

11 The Jc,b Nc,bc,dy Wants", B1-1s1r-1ess Week, Septernber 6, 
1'386, p. 56; 11 D1rectc,r Ir,surance Dry1r1g Up", New Yi:1rk Times, 
March 7, 19B6, p. D-1; E. Ar1drews, "t-<eeping D1r-ectors 
Abc,ard 11, Ver,t ure, Jur,e 1 '386; 

5 
Of 370 respondar,ts tc, a recer1t Nat1or1al Assoc1at1or, �•f 

Corporate Directors survey, representing 1,223 board seats, 
only 89 <24� c,f respor1dants} were w1ll1r1g to serve on cc,ards 
without D&O 1ab1l1ty 1rrsurar1ce coverage; 170 (46� of 
respor1dar1ts} reported that they were acquainted with 
colleagues who had refused directorships fc,r the lac� of D�D 
l1ab1l1ty 1nsurar1ce, ar,d �B (16% c,f respor1dar1ts) had 
s1m1larly refused to serve; 13 (4¼ of respondar,ts) stated 
that they had resigr,ed frc,rn bc,ards with no D&O coverage. 
Report of the NACD Blue Ribbon Par,el on the Directors ano 
Officers L1abil1ty Cr1s1s, Octc,ber 20, 1386; referred tc, 
hereinafter as 11

NACD Survey'1

• 

6 

Ba urn, "The Jc•b Nc,bc,oy War1t s, 11 Busi -r,ess Week, Sept. 8, 
1986, .. t 55. 

7 

The bc,ard of directc•rs c,f Trar1s Un1c,r1 Corp. were fc,1.1r1d 
persor1ally liable for their rather hasty approval c,f the 
acqu1sit1on of their corporation by the Pr1t=ker's Marrnc,ri 
Grc,up. They were 1held persc,r,nal ly l 1able f,:,r �2:::; r111 l l 10r'"J, 

..:,rrly $10 rn111 ioY, c,f which was covered by 1Y"1surance. 

The case, Smith v. Van Gorkc,r�, 488 A. 2d. 858 <Del.Supr. 
1985), has beer, cr1t1c1zed by cc,rnrneritators, but ar,y d�rectc,� 
fam1l1ar with the case whc, has Y"1ot re-evaluated his rc,ie, 
reg,.rdless of how d1l1gently he has performed 1n the past, 
has nerves of steel. 

The ten Trar,s UY11 cin d 1 rectors were ex per 1 er1ced 
businessmer1 who had served OY"1 the board of Trar1s Ur11on, 
cc,llect1vely, fc,r 121 years. Fc,ur c,f the five c,,_\ts1de 
dit'ectors, �,c,reover, were chief executive c,ff1cers c,f 
cornpan1es as large as Tra .,. 1s Unir_,n, arid the f1 fth ,:,uts1d�r
was a prominent busir1ess professor arid rnatner11at1c1ar1. What 
they did was approve a cash-out rnerger that gave 
sharehc,lders a substarit 1al prerniur11 (,:,f apprc1'>< 1•11ately $17 ,:,et' 
share, c,r 4(i;(., based 1.1pcin the highest price at whJ.ch the 



shares had traded over the preceed1r1g r11ne months) without 
looking behind the proposal, relying ir1�tead upc,n the 
sketchy oral preser1tat1on made by the cha1rmar1 1 Vari Gc,rkc,rn. 
The transaction was nc,t hostile, but the acqu1rer demar1ded 
that the board reach a decision quickly. 

The Supreme Court of Delaware, apply1r,g a gross 
negligence star,dard, held that the directors ''breached their 
fiduciary duty to their shareholders ••. by their failure tc, 
inform themselves of all inforMation reasor1ably available t,: 
them arid relevar,t tc1 their decision to recomrnerrd the 
Pr�tzker rnerger [to shareholders).'' 488 A. 2d at ___ The�� 
were nc, allegat1or1s Qf fraud, bad faith, or self-de�J1r,g. 

The Trar,s Un1or1 directors, as portrayed ir1 Van Gc,rkc1rn, 
rubber-stamped the chairrnan's prograrn arid were r,ot a� 
qualified and well informed as the defense averr'ed and 
Justice McNeilly, dissenting, perceived. 

11 Directc,rs of this caliber, u Justice McNeilly 
'fast shuffle'. 

wrote, 
JI a re r,c,t c,rd i r1a r i 1 y 
they were r,ot taker, 
transact1c,n w1thc,ut 
state of the art as 

taker1 1r1 by a I s1.1brn it 
ir1tc, \his multi-m1ll1or1 dollar cc,rporate 
be1r,g fully irrformed arid aware of the 
1t pertained to the entire corpo,�ate 

par1c,rarna. cif Trar,s LJy,ior,. *** These mer, kr,ew TraY1s UY11 c,r1 
like the back of their hands arid were more than well 
qualified to rna�e OYr the spot ir1fc,rrned business JUdgrner1ts 
cor,cerning the affairs c,f Trans Un1orr including a 100¼ sa!8 
c,f the cc,rpc,rat1c,rr. *** 11 �88 A. 2d at 

8 

John B. Foley, Chairman of the NACD Blue Ribbor, Parrel c,r1 
the Directors arid Officers Liability Crisis, 1n rernar�s 
before the NACD Annual Meeting, October 20, 1986, stated 
that ''cornpar11es can expect to see r,ear term increases in D&O 
premiums c1f 10¾-20� or, top of last year's iY,crease5 of 5(1(1% 

tc1 1,000�. 11 

9 

Ir, the recer1t NACD Survey, 1(19 respondarits (29¼ c,f tne 
total) reported that their D&O insurance had been car,celled 
or r,ot rer,ewed w1th1r, the past twelve rnoT1ths, arid 166 \45¾i 
said that addit1or1al exclus1c,ns had been incc,rpor�ted 1r,to 
their policies. Of 70 respor1dar1ts who had si.,brnitted cla1rn� 
to ir,surers, 23 reported that after subr�1ss1c,r, of claims, 
insurers attempted to car,cel cc,verage or add e�clusic,r1s fc•� 
the coverage on which the claims were base. 

Ir, Unc,cal Corp. V. Harbor Insurar,ce Cc,., Ne,. C-55(l-333 
(Cal�f. St.1per1c,r Cc,t1rt, Lt:: 1 s Ar,geles Cty, filed June 4, 
19B5>, Unc,cal' s directc,rs ar,d c,fficers sued their D&O 
carrier for car,cellat1or1 of their coveYage after T. Boone 
P 1 cker1s ar,nc,ur,ced Cir, a 13-D f1l1r,g) that his Mesa Partr1e�s 
had acquired 7.9� c,f Ur1ocal's shares. 

, 



10 
It 1s instructive tc1 r,ote that D!O l1ab1l1ty 1rrsurers 

have begun looking ,�ore closely at board compos1t1on and, 
spec1f1c:ally, at the outside d1rectc,rs. Bc,ards or 
1nd1v1dual directors that meet starrdards established by 
1·nsurers \e.g., ·not prc,y,e tc1 l1t1gat1c,rd may be- ciffered 
better premium terms or policies with fewer except1or1s arid 
e><clus1c,r1s. If that 1s tr1..1e, it s•.1ggests that 1r1$ur"er"'s 
believe a competer1tly organized bc,ard can be eMpected to 
conduct its affairs without violating the dt1ty of ca�e 
perhaps, 1r1 a rnar,r1er that 1s less likely to draw the 
d1�ectc1rs 1r,to court. See ' 1 A Plague of Lawyers, Be1r1g 
Is St 1 l l Cc,rpc,rate D1rectc,rs' Ne,. 1 W,:,rry 11

, 8ar·r·c,r1' s, 
Nc,vernber 1 7, 1986. 

01, 

Suec! 

I spoke recently tc1 a �r1owledgable 1nsurar,ce executi�e 
who confirmed that data 1s be1r,g accumrnulated thdt 1s r�ent 
to 1der1t1fy d1rectc1rs most pror1e tc, l1t1gat1or1, but he 
cautioned that the ab1l1ty of insurers to underwrite or, the 
basis of such 1nfc,rmat1or, would not help the vast r,urnber of 
smaller corporations or lesser known directors or, whom 1t 
would be proh1b1t1vely exRens1ve to gather such 1r1format1or1. 

11 
Apparer,t ly 1rr1tated by the lament c,f d1rectc,rs 1.lY1able tc, 

c,bta1r1 adeq1.iate l 1ab1 l 1ty 1nsurar1ce prcitect 1or1 and, pei--1-1c1ps, 
frustrated frc,rn grappl1r-,g w1tr1 the 1r,s1..1rar1ce 1nd1.lstry, at 
least one commentator has suggested that we wc,uld do well tc, 
eliminate directors' l1ab1l1ty irrsurarice as we �r1ow 1t today 
and tc, insure directors aga1r1st only the cost of defend1r1g 
frivolc,us suits, 1.e., thc,se that directors successfully 
defer1d.. Ir, such a regime, it 1s argued, there would be rK, 
cash settlernents - as they wc.,_tld have t_c, be paid by
directors personally, and, further, this WOLlld ter1d to 
d1scc,urage all but the rnc,st a:rder1t plair1t1ffs. Arid 
directors would w1r1 thc,se s1.i1ts Lir-,less they were 11 grc,ssly 
negl1gwr,t.'' The fag l1ne 1s that directors shoulo be 
w1 l l1r-1g to bear the r1s� c,f lc,s1ng. C.:,rnrr1entd.ry by 
Christopher Farrell, Business Weekt Septernber e, 1986, at 
61. 

'
1 Gross negl1ger1ce 1

' was the liab1l1ty tnreshold applied by 
the Suprerne Court of Delaware in Smith v. Vari Gc,rkorn, Nc,te 7 
abc,ve, for determ1n1ng whether a bL1s1ness Judgrnerit reachec! 
by the board was an 1nforrned or,e. 

12 

Pr1nc1ples, Tentat1ve Draft Ne,. 4 (April, 1'385), Cc,rnrnent 
11 h 11 tc, Sect1c,r1 4.0l(a.), p.28. A s1rn1lar c,:,'ricl1_1s1,:,r1 
reached by B1shc,p, 11 S1tt ir,g Duel-ls arid Decc,y Duc)-ls: 

was 
New 

Trer,ds 1r1 Ir1der�n1f1cat1or, of Corpot'ate Dit'ector's ar,d 
Officers," 77 Yale L. J. 11)7B, at 1(1'33 \ 1365): 

" The search for cases l'r1 which d1rectc,rs c,f 1r1dvstr·1al 

, 
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corporations have been held liable 1n derivative suits 
for negligence uncomplicated by self-dealing 1s � sea,�ch 
for a very small number c,f r1eedles 1r, a very large 
haystack. Few are the cases 1r1 which stockhc,lders do r,c,t 
allege cor1fl1ct of interest, still fewer th8se among them 
which achieve even such partial success as denial of the 
defendar,ts' rnc,t1c1Y'1 tc, d1srn1ss the cc,rnpla1nt. Still, 1t 
canr,ot be denied that there 1s a sr11all nurnber of 
relatively recent cases which do seern to lend a mc,d1crurn 
of suostance to the fears of d1rectc,rs of indL1str1al or 
mercantile corporations that they may be stuck fc,r wnat 

_they like tc, call 'mere' c,r 'hc,nest' r,egliger,ce. " 
< f c,c,t r,c,t es c,rnrn it t ed) 

The perception of ur1acceptable r1s� persists arid will nc,t 
pass quickly. As compared with five years ago, 183 149�) of 
the respcndants tc the NACD Survey felt it was far more 
likely that they would become involved 1r1 a suit in tc,day's 
business er,vironrner,t. Thirty percer1t of the respondar1ts 
reported that they currently serve on boards that have beer, 
involved 1r1 suits against �1rectors; 65 (18%) reported 
having been named as defendants. 

14 
1'[TJhe poter,t,al damages are ofter1 likely tc, be higher 1r1 

due care cases than in cases c,f a willful breach of the d1�ty 
of lc,yalty, where defer,dar,ts ger,erally orrly have tc, rna�e 
rest1t1.1tic,n. 11 PriY-1c1ples, D1sc1.1ssic,r1 Draft Ne,. E,. (Octc,ber, 
1985), Cornrnent '1 c 11 tc, Section 7. 17, at 225. The rneasure c,f
darnages <i.e., the full corporate loss and ir,Jury to the 
cc,rpc,rat1or1) fc,r the breach c,f the duty c,f care, rnc,reover, 
bears no relation to the compensation that the d1rectc,rs 
receive for board service. See H. Henn ar,d J. Alexarider, 
The Laws of Corporat1c,r1s and Other Busir,ess Er1tit1es, 
Section 373, p. 1095 (3rd Ed. 1983). 

15 
The average claim subrn1tted tc, insurers by the 7 1:1 

d1rector/respoY-1dants to the NACD S�rvey whc, r�eported 
subrnitt1ng claims was $4.8 mill1or1; perhaps r,ot 

coincidentally, the average policy limit was also $4.8 
rn1ll1or1. 

15 
There are cc•ur,tless recer,t art1cles.c,rr the St\DJect c.,f 

hostile takeover bids 1r1 both business and legal Jourr,als. 
See ABA Cc,rnrnittee c,r, Cc,rpc,rate Laws, Gu1dl 1nes fc,r 

Directc,rs: Planr1ing f,:,r aY-1d Respc,Y-1d1ng tc, Ur,sc,lic1ted Tender' 
Offe.,...s, 41 Bus. Law. 20'3 (Nc,vernber, 1'385), as revised arid 
appr,:,ved (41 B1.1s. Law. 1341, Aug•.1st 1985). 

17 

u. 

See B. Smith, Coroorate 
Mia. L. R. 273, 278-279 

Goverr1ar,ce: A Director's View, 
(Jar,. 1983). 

37 

' 
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In 1ts most recer,t proxy staterner,t, C1t1cc1rp advised its 
shareholders that their approving an amendrnerit to the 
charter el1rn1r,at1r1g directors' l1ab1l1ty fc,r due care 
v1c,lat1or1 (per the r1ew Delaware statute, discussed at Note 
25 belc,w) wc,1..1ld allc,w the "d1rectc,rs tc, Continue tc, speY,d 

their t1r�e, efforts and taler,ts or1 d1rect1ng and ,�ar1ag1r,g 
the bus1r1ess of the Corporation for the ber,ef1t c,f its 
shareholders rather than hav1r1g to act defensively out of 
cc,rrcerr, over the cc,st c,f pc,ter1t1al persc.,r,al l1t1gat1on." 
C1�1corp, Notice of 1987 Ar,riual Meeting of Stockh�•lders arid 

Prc,xy Staternent, at p. 3(). 

1 '3 

Francis v. United Jersey BaY1k, 432 A. 2d 814, 82'3 \N. J. 1981). 

2() 

See R. Garrett, The Limited Role of Corporate Statutes ,,, 

Commentaries on Cc1rporate Structure and Governance, 95 (D. 

Schwartz ed. l '37'3). 

21 
See Pr1r1c1ples, Ter1tat1ve Draft Ne,. 2 (Apr11 1 1'384), 

Section 3.02; M. E1senberg, The Modern1�at1on of Corporate 

Law: Ar, Essay for Bill Cary, 37 U. Mia. L. R. 187, 204-2()5 

(Jar,uary, 1983). 

22 

Cc1rporate Director's Guidebook, 33 Bus. Law. 1591, 
(April, 1'378). 

����

See N. Latin, The Law of Corpc,rat1ons, Section 78 at 
279-80 (2d ed. 1971) and cases cited there1r1 for authority.

24 
See Pr1r1c1ples; Tentative Draft No. 4 (April 1985), 

Repcirter's Note 8 to Section 4.0l(a) for a1�thc,r1ty. 

25 

Amer1d1r,g Sect1or1s 102 arid 145 i Title 8, Delaware Ger1eral 

Corpc1rat1on Law. 

26 

That approx1mat1or1 1s based upori a persc,nal rev1ew of 35 
Florida-based, nor1-f1r1anc1al public cornpan1es. 

27 
This writer 1s aware of severa! Delaware cc,rpc,rat1c,Y1s 

based 1n Florida that have aMer1ded their charter's and ,:1f at 

least c•Y1e fc,rrner 
in Delaware. 

Florida cc,rpc,rat1c1r1 that has re1r1cc,rc�•�ated 

, 
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Leg1slat1ve history tc, recent Delaware leg1slat1or1. 

2'3 

Excerpted frc,rn Pr1r1c1ples, D1scuss1c,...-, Draft Ne,. 1 
(JL1ne, 1985}, cc,mmer,t 11h 11 tc• Sect 1ori 7. 16, especially at p. 
2(>4. The eY1Lunerated benefits should inure alsc1 tc, the 
cc,rpc,rat 1 c•r1s cif c,t her st ates, such as Ir,d 1 aria, that have 
restricted due care l1ab1l1ty. 

3() 

_See D1rectc1r' s Mor,thly, Octc,ber, 1'386, p. 13. 

31 

Factors peculiar to the corporation that 1nfluer1ce bc,ard 
compos1t1on include special shareholder interests and the 
prc•duct1c,Y-1, rnarket1r,g, ar,d f1r,a.r-,c1al requ1rrner,ts of the 
business. The part1c1pat1on of 1ndeper,dent outsiders on the 
board should satisfy some of those needs. Their 
part1c1pat1on 1s thought also to foster investor confidence, 
to ler1d added credibility to the actions of the board, ar,d 
to enharice the ethical penspect1ve c,f the corporation. 

32 

Business Week in the article cited at Note 4 above, for 
e�ample, reported ten instances of mass resignations of 
outside directors frorn bc,ards since 1984 becatise of the 
respective corporations' 1nabil1ty to secure l1ab1l1ty 
coverage. 

33 
So far as I know, ncr comparry has lost its NYSE l1st1Y1g as 

a result of its 1nab1lity to secure the services of 
independent directors. Ar, Arner1car1 Stock EKchar,ge compar1y 
that had reportedly lost all cf its outside directors 11.e., 
Se1scom Delta Inc., reported 1r, the Wall Street Jourr1al, 
June 2, 1986) has beeY1 dropped from the exchange, but 
acec,rd1r1g to ar, e:char,ge official with whorn I spoµe or1 
Decernber 12, 1986, the company's l1st1ng was caricele□ 
because of other problems. 

; 



Directors & Officers Insurance 

THE PROBLEM ; Unava1lab1l1ty and unaffordab1l1ty of D & 0 
insurance. 

1 "l 

WHY THE PROBLEM EXISTS ; Insurers are reluctant to offer 
coverage because the current negligence standard, which 1s 
vague and sub J ect to broad ( and unreasonable) 
interpretation, does not permit them to accurately identify 
their potential risks, and thereby subJects them to 
unant1c1pated losses. 

THE RESULTS OE' THE PROBLEM ; E'er-profit and not-for-profit 
corporations and organizations are finding it increasingly 
difficult to retain and recruit top-quality officers, 
directors, and volunteers. As ;, result, the ab1l1ty of 
E'lorida businesses to maintain their competitive edge and 
the ability of E'lorida non-profit organ1zat1ons to maintain 
their efficient operations are being Jeopardized. 

THE SOLUTION ; Legislation which delineates the parameters 
of appropriate conduct by officers, directors, and 
volunteers will induce insurers to return to the market 
because they will be better able to determine their risk of 
loss. 

LEGISLATION 

A. WHAT IT DOES:

In a nutshell, the proposed leg1slat1on provides that a 
director, officer, or volunteer of a for-profit or 
not-for-profit corporation or organization 1s liable to an 
injured person only if that 1nJured person proves by clear 
and convincing evidence that the officer, director, or 
volunteer failed to perform his or her duties as an officer, 
director or volunteer and: 

a) (1n shareholder suits)
the best interest of
willful misconduct; or

acted 1n conscious disregard of 
the corporation or acted with 

b) (1n third party suits)
willful misconduct; or

acted recklessly or with 
/ 

c) was convicted of a criminal offense; or

d) derived an improper personal benefit; or

e) made an improper d1str1bution of assets or dividends
under s. 607.144, F.S.

B. WHAT IT DOES NOT DO:

The proposed legislation does not limit the right or ab1l1ty 
of any inJured person to sue the corporation, to sue the 
officers, directors or volunteers for equitable or 
1nJunct1ve relief, or to sue the officers, directors, or 
volunteers for willful, reckless, or cr1m1nal wrongdoing. 

I.or...,) 
r ' {;_ - ', I I " ., ..,_ 
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Directors & Officers Insurance 

The commercial liability insurance market has b€en extremely 
tight during the last several years. While this market 
appears to be loosening, with rates somewhat stabilizing and 
availability increasing, one line of commercial liability 
insurance remains a problem: directors and officers 
liability insurance.* Below are identified the issues 
surrounding proposed legislation addressing the "crisis." 

1. 

2. 

Unavailability and Unaffordability of D & 0 Insurance. 

A nationwide poll of 41,000 companies with annual sales 
ranging from $250,000 to $60 million conducted by Growth 
Resources, Inc. in late 1986 revealed that: 

a) only 31% of small
coverage for their
from 41% in 1985;

companies 
directors 

provided liability 
and officers, down 

b) 2/3 of the companies that bought D & o insurance in
1986 reported cost increases averaging 400%;

This unavailability and unaffordability of 
coverage forced 20% more outside directors to 
from U.S. corporate boards in 1985 than in 
(Business Insurance, 1/27/86, p. 62). 

D & 0 

Wht the D & 0 Situation Exists 

resign 
1984. 

There are a number of factors that have contributed to 
cause the D & o crisis, including reluctance by 
reinsurers to underwrite D & O coverage, the 
dramatically increasing number of complex corporate 
mergers, restructurings, and takeovers, the tight 
commercial liability insurance market generally, the D & 
0 insurance long tail (average 6.6 years to resolve a D 
& O claim), expanding concepts of negligence which form 
the basis for D & O suits, previous cash flow 
underwriting by commercial insurers, the percept ion of 
the director or officer as another "deep pocket" for 
recovery, the 1985 U.S. Supreme Court case allowing RICO 
treble damages against legitimate business, and an 
escalating number of lawsuits. 

A number of commentators 
crisis on the last factoc 
of lawsuits. Statements 
provided. 

lay the major blame 
cited, the escalating 

of these individuals 

for the 
numbec 

can be 

* This white-paper addresses only directors and officers of
foe-profit and not-for-profit corporations and 
organizations. Also addressed in ace volunteers, who 
are experiencing many of the samepr-oblems as dicectors 
and officers. The situation as it applies to volunteers 
will be addressed in a subsequent white-paper. 

;, 
,, 

! 



3. 

4. 

' 

What problems is the D & O crisis causing the corporate 
community? 

The vitality of our business community is largely due to 
the quality of corporate directors and officers who set 
policy and goals intended to make our businesses the 
most competitive in their respective markets. The D & 0 
crisis is diminishing the ability of businesses large 
and small to recruit and retain quality officers and 
directors. Without the experience, wisdom, and insight 
that- these quality people can provide, the ability of 
our businesses to successfully compete with other state 
and international businesses is itself diminished. 

a) In a poll conducted by Touche Ross, 1,100 directors
(3/4 of whom sit on the .boards of companies with
sales and assets exceeding $1 billion), 93% of the
respondents believed that increased liability will
continue to lead to problems in recruiting talented,
experienced people to serve on boards in the future.

b) A study of 600 major corporations by Korn/Ferry
International in 1986 showed that:

- 62% of the CEOs said they are reducing the number
of boards on which they sit;

- 96% indicated they will reduce 
directorships they will accept in

the number 
the future. 

of 

c) For the first time since 1979, the percentage of
outside directors on boards of the nations largest
industrial and non-industrial organizations
decreased, from 63. 2% in 1985 to 57. 7% in 1986
(Director's Monthly, 2/87, p. 14).

What can be done to solve the D & 0 crisis? 

Corporations are diligently attempting to ameliorate 
this situation by self-insuring, engaging "advisory 
committees" to counsel their boards on corporate issues, 
more closely scrutinizing management performance, 
improving the depth and delivery of management 
information to the board, adding new board members with 
specific expertise or experience, b>-ringing in outside 
experts to render advise on �pecific issues, and 
formulating conflict of interest policies. 

In addition, the Florida Legislature took definitive 
action broadly addressing commercial liability 
insurance, in general, in 1986. The legislation (Ch. 
86-160, Laws of Florida) appears to be having, at least
on a preliminary basis, a positive impact on commercial
liability insurance rates.

-2-



While all of these "solutions" are working together to 
(hopefully) reduce insurance rates, there is one 
additional solution that will have the greatest positive 
impact: legislation. 

5. Why is legislation needed?

6. 

That the crisis exists is almost indisputable. Its
roots can be found in the factors identified above.
However, the most important factor is one not yet 
mentioned, the vague standard by which officers and 
directors must conduct their actions. The two statutes 
specifying the standard of conduct for corporate 
directors ( there are no such statutory standards for 
officers) are ss. 607.111 and 607.144, Florida Statutes 
(copies attached). Section. 607.111 is the primary 
statute. It basically applies a negligence standard to 
directors actions. Herein lies the main reason for the 
D & 0 crisis. 

What is negligence? No one really knows. It is a 
·concept that has served our civil justice system well,
but which has been broadly expanded beyond what many
observers deem reasonable in the context of liability
for actions taken by directors and officers.

The doctrine of "negligence" is subject to broad
interpretation, covering actions never intended to be
covered by insurers. As a result, insurers have either
stopped writing D & O coverage or are charging premiums
for such coverage which are based upon the fact that
"negligence" is an open-ended concept. Legislation to
more accurately identify the responsibilities of
officers and directors will remove the "open-endedness"
of the current system and thereby influence insurers to
begin offering D & o coverage at affordable rates.
Basically, expressly spelling-out this standard of care
will enable insurers to more definitively determine
their risk of loss and to accurately set their premiums,
thereby resulting in more affordable and available
insurance.

What does this proposed legislation do?

This proposed legislation does 3 thlngs. It:

1) streamlines the indemnification provisions, and makes
them consistent with the new liability provisions;

2) raises the burden of proof in suits against officers
and directors, primarily to discourage the bringing
of frivolous claims; and

3) spells-out the standard of conduct applicable to
officers and directors.

-3-



7. 

This proposed legislation does not in any way limit the 
rights of injured persons to sue the officer or 
director, to sue the corporation, or to obtain 
injunctive or equitable relief from a court. 

In a nutshell, the proposed legislation provides that a 
director, officer, or volunteer of a for-profit or 
not-for-profit corporation or organization is liable to 
an injured ·person only if that inJured person proves by 
clear and convincing evidence that the officer, 
director, or volunteer failed to perform his or her 
duties as an officer, director, or volunteer and: 

a) (in shareholder suits) acted in conscious
of the best interest of the corporation 
with willful misconduct; or

disregard 
or acted 

b) ( in third party suits) acted recklessly or with
willful misconduct; or

c) was convicted of a criminal offense; or 

d) derived on improper personal benefit; or

e) made an improper distribution of assets or 
dividends under s. 607.144 F.S. 

The For-Profit vs. Not-For-Profit myth explored. 

Legislation has been filed, and many argue rightfully 
so, which attempts to address only the insurance 
problems being faced by uncompensated officers and 
directors of non-profit corporations and organizations. 
Proponents of this type of legislation basically contend 
three things: 

Contention tl - The problems facing directors and 
officers of not-for-profit corporations are far more 
extreme than the problems faced by for-profit 
corporations. 

This i� false, and a number of studies prove it: 

- in a NACD survey of 370 directors sitting on 1223
for-profit and not-for-profit boards, 137 said they
would serve on a non-profit board qo� covered by D & 0
insurance while only 89 said they would serve on a
for-profit board without such ins'urance;

55 of the directors surveyed in this NACD study had
out-right refused to serve on a non-profit board
without insurance while 58 had refused to sit on
for-profit boards without coverage;

- a recent survey of nearly 8,000 CE Os, board members,
executives and professionals from business,
government, education, and not-for-profit
organizations conducted by Peat, Marwick, Mitchell &
Co. reported that the perception of the seriousness of
the D & 0 liability situation is stronger among
corporate chief executive officers than among those in
not-for-profit organizations. While 43 percent of the

-4-



CEOs surveyed indicated that the situation is already 
of crisis proportions, only 28 percent in the 
not-for-profit groups said that they believe the 
problem is that severe. 

- the same Peat, Marwick study showed that over soi of
the for-profit organizations had experienced premium
increases of 300i or more at their last renewal, while
only 24% of not-for-profits had experienced increases
of this magnitude.

Contention t2 - Not-for-profit organizations serve 
social functions and therefore their situation 
addressed separately. 

important 
should be 

This contention is partially 
not-for-profit organizations 
important social functions. 
separately addressed? No. 

correct. Few would argue that 
do not, on the whole, serve 
But should their problems be 

First, the problems faced by non-profits and for-profits are 
identical; i.e, unavailability and unaffordability of D & O 
inaurance. 

Second, this identical problem, as a matter of common sense 
and efficiency, dictates a singular solution. 

Third, simply because non-profits serve important social 
functions does not mean that for-profits serve no purpose. 
On the contrary, the continued vitality of our business 
community· ensures continued availability of goods and 
services at affordable prices, lower unemployment and 
inflation rates, and significantly increased tax revenues 
which, in part, are used to fund a multitude of social 
services. Consequently, it appears to be just as important, 
if not moreso, to address for-profit problems too. 

Contention 13 - The compensation received by most for-profit 
directors offsets any liability to which they are subject 
and, conversely, because not-for-profit directors typically 
receive no compensation their situation is more deserving of 
a legislative remedy. 

• Many Americans have been led to believe .that corporate board
members receive exorbitant compensation for sitting on
boards. The overwhelming maJority do not. 

A recent study of 95 publicly held 
Florida (not including commercial 
insurance companies) shows that: 

corporations based in 
banks, thrifts, and 

directors and officers do not usually hold a 
controlling interest in the companies on which boards 
they sit. As a group, officers and directors reported 
holding a controlling interest (more than soi) in 26i 
of their companies. They controlled 43% of small 

-5-
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7. 

(sales less than $20 million per year), 29% of medium 
(sales bet\oleen $20 million and $99 million), and 11% 
of large (sales bet\oleen $100 million and $500 million) 
companies. 

- 88\ of these corporations pay their directors less
than $15,000 per year and 60% pay them less than
$10,000 per year. 51% of small businesses pay their
directors less than $5,000 per year, and no small or
medium businesses surveyed pay their directors more
tl]an $15,000 per year.

Certainly, given their potential liability, the amount
of compensation being received by these directors does
not approach being sufficient to offset their risk of
liability.

Conclusion - We believe the proposed legislation: 

a) is appropriate and necessary;

b) addresses the identical problems being encountered by
for-profit and not-for-profit organizations

c) narro\olly focuses on the types of la\olsuits \olhich are
causing the problems, and does not affect other legal
remedies.

-6-
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1. 

2. 

Directors & Officers Insurance 

Unavailability and Unaffordability of D & 0 Insurance. 

- only 31 % of 
coverage for 
41% in 1985; 

small companies 
their directors and 

provided 
officers, 

liability
down from 

2/3 of the companies that bought D & 0 insurance in 
19S6 reported cost increases averaging 400%; 

- 20% more outside directors resigned 
corporate boards in 1985 than in 1984. 

from U.S. 

What problems is the D & 0 c�isis causing the corporate 
community? 

- diminishing the ability of businesses large and small
to recruit and retain quality officers and directors;

- 62% of the CEOs interviewed said they are reducing the
number of boards on which they sit;

- 96% of CEOs interviewed indicated they will
the number of directorships they will accept
future.

reduce 
in the 

- For the first time since 1979, the percentage of
outside directors on boards of the nations largest
industrial and non-industrial organizations decreased,
from 63.2% in 1985 to 57.7% in 1986.

3. Why is legislation needed?

4. 

- The doctrine of negligence, which applies in suits
against officers and directors, is overly broad.
Because it is so broad, it can be interpreted to
include actions which insurers never intended to
cove·r. The only way to quickly eliminate this problem
is by enacting legislation which clearly defines the
standard of conduct for directors and officers.

What does this proposed legislation do? 

This proposed legislation does 3 things. It: 

1) streamlines the indemnification provisions, and makes
them consistent with the new liability provisions;

2) raises the burden of proof in suits against officers
and directors, primarily to discourage the bringing
of frivolous claims; and

3) spells-out the standard of conduct applicable to
officers and directors.



In a nutshell, the proposed legislation provides that a 
director, officer, or volunteer of a foc--profit oc
not-for-profit corporations or organization is liable to an 
injured person only if that injured person proves by clear 
and convincing evidence that the officer-, director, or
volunteer failed to perform his or her duties as an officer, 
dic-ector, or volunteer and: 

5. 

a) (in shac-eholder suits)
the best interest of
wiliful misconduct; oc-

acted in conscious disregard of 
the coc-poration or acted with 

b) (in third party suits) acted recklessly oc- with willful
misconduct; or

c) was convicted of a criminal �ffense; or

d) dec-ived on improper personal benefit; or

e) made an
under s.

improper- distc-ibution 
607.144, F.S. 

of assets or dividends 

The For-Profit vs. Not-For-Profit myth explored. 

A. False Contention 11 - The problems facing directors
and officers of not-for-profit corporations are far
more extreme than the problems faced by for-profit
corporations.

polls show that if D & O coverage is not available, 
directors are more willing to serve on non-profit 
boards than for-profit boards; 

- polls show that dic-ectoc-s more often c-efuse to sit
on for-profit boards than on non-profit boards;

- for-profit
situation
directors;

directors 
as being 

perceive 
far woc-se 

the D & O insuc-ance 
than to non-profit 

- D & O rates for non-profits have not increased as
dramatically as the same rates foe- foc--pc-ofits.

B. False Contention J2

organizations sec-ve impoc-tant
therefore their situation
sepac-ately.

On'ly 
·social

should 

not-for-profit 
functions and 
be addressed 

- the problems faced by non-profits and for-profits
are identical; i.e., unavailability and
unaffordability of D & o insurance; and

- this identical problem, as a matter of common sense
and efficiency, dictates a singular- solution; and

- foc--pc-ofit oc-ganizations serve
functions too.

-2-
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6. 

c. False Contention #3 - The compensation received by
most for-profit directors offsets any liability to
which they are subject and, conversely, because 
not-for-profit directors typically receive no 
compensation their situation is more deserving of a 
legislative remedy. 

- the overwhelming maJority of for-profit directors
are either uncompensated or minimally compensated.

Conc�usion - We believe the proposed legislation: 

a) is appropriate and necessary:

b) addresses the identical problems being encountered by
for-profit and not-for-proLit organizations: and

c) narrowly
causing
remedies.

focuses on the types of 1 awsui ts which are 
the problems by not affecting other legal 
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Directors' and Officers' 
Liability: 

A Crisis in the Making 

An Exammat10n of the Scope of the 
Problem and Its Impact on the Quahty of 
Governance of American Inst1tut10ns 

A Nat10na/ Survey Conducted by 
Opinion Research Corporat10n and 
Research Strategies Corporation 
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The Liability Problem: 
A Survey of Those Directly 
Affected 

or well over a year, there 
has been growing concern 
in Amenca's boardrooms 
about the unprecedented 
habihty exposure now 
faced by dlfectors and offi
cers of both corporat10ns 
and not-for-profit organi
zations A sharp rise in the 

number of liability smts and spiraling 
insurance costs have made it increasmgly 
difficult for officers and d!fectors to pro
tect themselves. 

As auditors and business advisers, Peat 
Marwick is particularly concerned about 
the effect of the liabtl1ty s1tuat10n on the 
quality of governance of Amencan institu
t10ns and on the ability of those organiza
tions to attract mdependent dlfectors to 
the!f boards 

For these reasons, steps have been taken to 
address the problem. In 1986 we helped 
create the CEO/Peat Marwick Panel on 
D!fectors' and Officers' Liability w1th sev
eral other national organizat10ns: 

• N atJonal Association of Corporate
Directors (NACD)
• Amencan Association of Museums

• Amencan Symphony Orchestra League

• Association of Governing Boards of Uni
versities and Colleges

• Independent Sector ( compnsmg of the
directors of leading chantable
orgarnzat10ns)
• Public Risk and Insurance Management
Assoc1at1on

To gauge the dimens10ns of the problem 
and to aid in formulating a clear, reasoned 
approach to its solution, Opinion Research 
Corporat10n was engaged to conduct an 
independent survey of those dlfectly 
affected by the growing liability risk The 
study, earned out m consultation wlth 
Research Strategies Corporal!on, surveyed 

chief executive officers, board members, 
executives, and professionals from busi
ness, government, education, and not-for
proflt orgarnzatJons 

Tlus 1s a landmark study It 1s the most 
comprehensive study ever undertaken on 
this issue. In all, a total of nearly 8,000 
persons were surveyed-a sample size 
larger than that usually employed m 
national opinion polls. The response rate 
of over 32 percent m the aggregate was 
greater than normally ant1c1pated in 
research ofth1s type-a clear md1cat1on of 
the timeliness of this study and the height
ened mterest that the d!fectors' and offi
cers· (D&O) hab1hty problem has 
engendered 

This booklet summanzes the responses of 
the entire sample to 13 key questions. The 
pnnc1pal fmdmgs of the study pomt to 
widespread conv1ct10n that a cns1s s1tua
t10n 1s brewmg, if 1t 1s not already here, 
and also underscore the fact that trustees 
and directors in the not-for-profit sector 
have been slower to feel the effects of the 
problem than have thelf counterparts in the 
corporate and governmental sectors 

We publish this booklet with our thanks to 
those who took the!f valuable time to par
ticipate in the survey and with the hope 
that these findmgs will prove useful in the 
next stage of the process-aclueving 
reform to restore fairness to a system now 
out of balance 

(� 
Larry D. Horner 
Cha!fman and Chief Executive 
Peat Marwick 
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About the Research 

ven casual followers of 
the business news durmg 
the last few years have 
noted the growmg con
cern over the skyrocket
mg costs of directors' 
and officers' hab1hty 
insurance coverage. 
Many organizations have 

been pnced out of the market completely 
and face day-to-day concern over rmnous 
liab1hty smts Others have seen prenuum 
costs escalate to levels that were unheard 
of m earlier years. And there has been 
plenty of fmger-pomtmg as to who 1s to 
blame the legal system, wluch has 
awarded high payments; lawyers seekmg 
to gain massive settlements for their cli
ents, or msurance comparues, which have 
watched their prenuum mcome disappear 
in  a sea of red mk 

But JUSt how far has concern gone? Whom 
do the directors of the nat10n's businesses, 
governmental orgamzat1ons, and not-fqr
prof1t mstltutlons really blame for the 
current state of affairs? How senous, fun
damentally, 1s the problem, and what 
should be done about 1t? Def1mt1ve find
ings of how key leaders answer such ques
tions have been unavailable m the detail 
and depth that could be relied upon as 
sohd md1cat1ons of what solut10ns are 
emerging. 

To assess overall perception of the direc
tors' and officers' liability problem as well 
as to deternune how vanous profit and 
not-for-profit orgamzations are dealmg 
with this problem, a survey was JOmtly 
undertaken by Research Strategies Corpo
ration and Opimon Research Corporation. 

3 

Research Strategies Corporation designed 
the project and 1s undertaking its analysis, 
and Op1mon Research Corporat10n was 
responsible for receivmg and tabulatmg 
the returns. In conJuncuon with the 
cosponsors of the survey, Peat Marwick 
performed the sampling and handled the 
mail mg of the questionnaires 

A total•of2,532 persons participated m the 
survey, all usmg self-adrmnistered mail 
questionnaires Interviewmg was con
ducted between September and December 
1986 The returns mcluded: 

• 569 chief executive officers (a 30 percent
return rate) of the nat10n's largest compames
• 678 museum directors (a 36 percent
return rate)
• 121 orchestra/symphony executives (a 52
percent return rate)
• 153 executives m the Independent Sector
(a 46 percent return rate)
• 70 Associat10n of Governmg Boards
chairpersons (a 32 percent return rate)
• 367 Association of Govermng Boards
umvers1ty presidents (a 42 percent return
rate)
• 350 hospital executives (a 24 percent
return rate)
• 224 pubhc/mumcipal officials (a 22 per
cent return rate)

The return rates m this senes of mterre
lated surveys are more than adequate for 
the purposes of this proJect-namely, to 
compare the views of key constituencies 
and to view them m the aggregate. More 
details on samplmg. weightmg of results, 
and snnilar matters are available 
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Some people ha,e .said that the 
D&O liab1hty problem is dam
aging the quality of governance 
m American organizations. 
Hoo do you react to this? 

I l'iot true, no negative effect or 
consequence 

1 Ha, mg ,;ome negatnc dff'ct 
3 Havmg some negatnc effect 

,rnd defimtel� gcttmg worse 
-t Cons1deri1ble dilmage ha!-. 

alread,• been done 
5 A grea·t deal of damage has 

already been done 
6. Noopmwn 

50% 

40% 

30% 

20% 

l0% 

0 

50'7c 

40% 

30% 

20% 

10% 

The Crisis and Its Roots 

Is There a D&O Liability Cnsis? 

cross the board, there 
was a very strong con
sensus-92 percent of 
all those surveyed
that there is an mcipi
ent D&O liability cn
sis. Six in ten survey 
participants mdicated 
that a problem exists 

that may grow mto a cnsis, and about one
th1rd of part1c1pants responded that the 
problem is of crisis dimensions nght now 
Only 6 percent said that the issue 1s over
blown and that no cnsis exists 

The fmdmgs show that perception of the 
seriousness of the D&O liability situal!on 
is stronger among corporate chief execu
tive officers than among those m not-for
profit orgaruzat1ons. While 43 percent of 
the CEOs surveyed indicated that the s11ua
t10n is already of cnsis proportions, only 
28 percent m the not-for-profit groups said 
that they believe the problem is that severe 

Among the not-for-profit participants, 
executives of museums and orchestras 
demonstrated the least alarm about D&O 
liability issues While a substantial maior
ity-about 85 percent of both groups
thought either that there is a problem that 

Total 

2% 3% 

1 2 3 4 5 6 

Profit 

0�'0 
2o/c 3% 

I 2 3 4 5 6 

may grow mto a cnsis or that the situation 
is now a cnsis, roughly 13 percent expressed 
a belief that there is no cnsis and that the 
situation is overblown Those who took the 
gravest view of the problem among the 
not-for-profit executives were public offi
cials, university presidents, and chairper
sons of voluntary boards. 

Is the D&O Liability Situation Damaging 
the Quality of Organizational 
Governance? 
As m the1r evalual!on of the extent of the 
cnsis, those surveyed were united m their 
assessment of the extent to which the D&O 
liability situation is damagmg the qual11y 
of governance m Amencan orgamzat10ns 
Nearly 90 percent of all survey partici
pants mdicated that D&O issues were hav
mg some negative effect on governance 
This figure includes 38 percent who feel 
the negative effect is "defirutely getting 
worse" and 10 percent who feel that dam
age has already been done. 

Among the not-for-profit participants, 78 
percent of public officials felt that liability 
quest10ns were havmg at least some nega
l!ve effect on governance, and 9 percent 
said that either a considerable amount or a 
great deal of damage had already been 

Not-for-Profit 

y::c zr, 

1 2 3 4 5 6 
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\Vho or what do you think is 
maml:, responsible for the 
D&O hab1htJ problem? 

Judges 
2. Junes grantmg high av.ard� 
3. LilY.\ers. 
4 The insur.mcc mdustr)"
5 lnildequ,i.te leg1sli1tlon
6. The jomt ,rnd !,C\eral liab1ht� 

concept 
7. Heuy pubhc1t) of big settle

ments 
8. All other .i.n<;y,ers. 

Total 

70o/c 

60% 

50% 

40% 

30% 

20% 

10% 

0 
1 2 3 

Profit 

70% 

60% 

50% 

40% 

30% 

20% 

10% 

o-
1 2 3 

*Base == all but mumc1paht1es. 

done On the other hand, 16 percent of the 
orchestra executives and 20 percent of the 
college and umvers1ty board cha1rpen,ons 
said that there has been no negative effect 
of consequence. 

What Are the Sources of the Problem? 
The survey asked, "Regardless of how 
senous you Judge the D&O liability prob
lem, who or what do you thmk 1s mamly 
responsible for 1t?" Seven specific 
answers-along with an open-ended 
"other" response-were offered, and par
ticipants were mvited to choose as many 
answers as they believed to be important 

Nearly two-thirds of the respondents md1-
cated that they believed lawyers and iunes 
granting large awards were important 
causes of the situation. Other aspects of the 
legal system cited were the heavy publicity 
attendant upon big settlements (44 per
cent), the concept of JOmt and several lia
bility (40 percent), and Judges (22 percent). 
Nearly half blamed the msurance mdustry, 

4 5 6 7 8 

and four m ten respondents listed inade
quate leg1slat1on 

5 

Among corporate executives. about three
quarters named jury awards (as did 74 per
cent of the college and umversity board 
chalfpersons I and lawyers. and 31 percent 
said thatjudges are a pnmary cause. 

The most s1gmficant divergence of opnuon 
concerned the role played by the msurance 
industry Wlule only 37 percent of the cor
porate chief executives surveyed named 
msurer, as a cause, slightly more than half 
of the not-for-profit group and about 60 
percent of the mdependent sector execu
tives and umvers1ty presidents laid the 
blame on the msurance mdustry. In addi
t10n, half of the hospital executives listed 
madequate leg1slatJon as an lfnportant 
cause 

Overall, only 1 percent of the total sample 
pmnted to either mergers and takeovers or 
the poor performance of some officers and 
dlfectors as primary causes 

'lot-for-Profit' 
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Does your organization carr� 
D&.O habtht, insurance for 
members of )Our board 1 

)es 

1 "\u 

3 Cmcred h\ a state lndemm
hcatlon Program 

4 1\o opmiun 

Measuring the Impact of the 
D&O Liability Crisis 

he survey attempted to 
assess the impact of the 
D&O liability cns1s on 
three spec1f1c areas ha
b1hty msurance coverage, 
reluctance to JOm boards, 
and the way the orgaruza
llons of those surveyed 
are managed. 

Liability Insurance Coverage 
Slightly more than three-quarters of the 
ent1re survey group belong to organiza
tions that carry D&O liability msurance 
In all, 90 percent of those m the for-profit 
sector had msurance protection, compared 
with 71 percent among those m the not-for
prof1t group 

Of the not-for-profit orgamzat10ns, hospi
tals (86 percent) and municipal officials 
(83 percent) had tile highest frequency of 
coverage, while museum d1rectors (45 per
cent) and orchestra executives (54 percent) 
were at the low end of the scale. 

Most participants report mcreases in insur
ance premiums and expect premmm 
increases over the next five years Approx
imately one-th1rd of the ent1re sample 
group reported that premiums had nsen 

Total Profit 

more than 300 percent at the last renewal 
of their orgamzations' D&O liability cov
erage, and another 46 percent mdicated 
that rates had nsen up to 300 percent 
Only 6 percent reported that rates were 
unchanged Half of the CEOs and one
quarter of the not-for-profit group report
ed increases in excess of 300 percent while 
36 percent of the corporate executives and 
about half of those from the not-for-profit 
sector said that rates had nsen up to 300 
percent. 

Asked about increases in deductibles, 
16 percent of the ent1re sample had seen 
deductibles go up 300 percent, about one-
quarter had expenenced increases up to 
300 percent. about one-th1rd said deducll
bles did not change Slightly more than 
one-th1rd reported that coverage levels at 
last renewal had remamed the same. 37 
percent said that coverage had been 
reduced, and 7 percent said that coverage 
had broadened 

r-iot-for-Profit 
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Overall, ho" great an effect b 
the D&O hab1lity problem ha, -

' ing on th, ,\ay you manag� 
your organization? 

I. Has had no elfect
2. Some clf,ct
3. Consider.able effect
4. A gn:at deal of ,ff,ct 
5 !\Jo opmion 

50% 

40% 

30% 

20% 

10% 

0 

•Base = all but CEOs 

About six survey part1c1pants m ten pre
dicted premmm mcreases over the next 
five years, while 4 percent expected pre
mmms to remam the same and 11 percent 
foresee rate reductlons It is interestmg 
that executives from the not-for-profit sec
tor were more pessllllistic than corporate 
CEOs about premrnm mcreases_ Sixty
five percent of the not-for-profit respon
dents predicted rate hikes, compared with 
54 percent of the CEOs, but another 21 
percent of the corporate executives said 
that they expected rates to declme. 

Forecasting trends m deductibles and cov
erage over five years, 43 percent of the full 
survey group predicted increases in premi
ums, 23 percent believed premiums would 
remam the same, and 7 percent predicted 
reductions. The group was split more 
evenly on the quest10n of coverage· 20 per
cent predicted an expansion of coverage, 
19 percent predicted a reduct10n. and 27 
percent estimated that coverage levels 
would remam the same 

Impact on Organizatwnal Management 
All participants except CEOs were asked, 
"Overall, how great an effect is the D&O 
liability problem having on the way you 
manage your orgamzat10n?" About six m 
ten reported an impact, while 38 percent 
said there was no effect. About half 
reported some effect, 10 percent reported a 
considerable effect, and 2 percent reported 
a great deal of effect. 

Not-for-Profit* 

2% Ir, 

4 5 

7 

Nearly 90 percent of the public officials 
surveyed md1cated some degree of impact, 
and one-third said that there was consider
able or a great deal of effect. Those orga
mzauons least affected were orchestras 
and mdependent sector groups. 

The Effect on the Recruitment 
of Directors 
The sm;vey fmdmgs show a very clear-cut 
division between the perception of D&O 
liability as a problem that could grow mto 
a crisis and the effect that it is havmg as a 
deterrent to attracting outside d!fectors. 
For example, only 6 percent of the survey 
participants reported havmg a person 
resign from the!f boards because of con
cern over personal habihty exposure, and 
8 percent reported havmg had a board can
didate declme membership for the same 
reason. 

These results, however, must be viewed m 
context-they represent responses from 
the natlon's largest and oldest mst1tut10ns, 
where the chill of D&O liability should be 
felt least This trend is even more pro
nounced in a survey by the NACD (see 
"Parallel Study"), which included a num
ber of smaller and emergmg companies 
among its sample group 
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How would }OU feel about lcg1,
lation being adopted in your 
own 5tate that -spcc1fically 
addresses the problems of 
trustees and directors of not
for-profit organizations? 

1. Strongl)lsome"hat r�,·or or
approve 

2. Somewhat 1strongly against or 
d1sappr0\e 

3. Leg1slat1on alrud_\' e'\.1'>t'i 
4 No opmwn 

100% 

90% 

80% 

70% 

60% 

50% 

40% 

30% 

20% 

10% 

0 

Some Potential Remedies 

he survey exanuned par
llcipants' attitudes toward 
suggested state and fed
eral legislative measures 
that would either offer 
varying degrees of protec
t10n to directors or m 
some way curtail thens
mg tide of lawsmts. Also 

sought were views on act10ns that an orga
nizat10n might undertake to ease the nsk 
of htigat1on to its officers, trustees, or 
directors 

Attitudes Toward Legislation Protecting 
Not-for-Profit Trustees and Directors 
Nearly nine in ten respondents said that 
they would be strongly or somewhat m 
favor of their home states' enactmg leg1sla
t10n akm to a Connecticut statute that spe
c1f1cally addresses the hab11Ity concerns of 
trustees and dJTectors of not-for-profit 
orgamzat10ns Under the Connecticut stat
ute, a dJTector, officer, or trustee of a not
for-prof1t group shall be lilllTIUne from 
civil liability 1f he or she serves without 
compensat10n, acts m good faith, and 1s 
not found gmlty of "willful or wanton nus
conduct ., 

Total Profit 

- " 

- lo/c 
, 1 2 
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Specific Legislative Proposals 
The study sought opimons on five legisla
tive acllons suggested by vanous groups 
mterested in offenng mcreased liability 
protection to dJTectors and trustees. 

• Eliminating joint and several liability.
Across the board, nearly seven rn ten cor
porate and not-for-profit respondents md1-
cated th.at they would strongly favor
ehnunatmgjomt and se,eral 1Iab1hty, and
approximately another 20 percent reported
that they would somewhat favor ehnuna
t10n Only about 6 percent were either
somewhat or strongly opposed.

• A cap on attorneys' contingency fees.
Of the total group polled, 91 percent said
that they were in favor of lurutmg attor
neys' conl!ngency fees, only 4 percent reg
istered opposition.

Not-for-Profit 

2% I
3 43 4 l -
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Elimmatmg J0mt and 
:'.>e\erdl ltab1lity 

2. Puttmg a cap on attor-
ne� '.'.,' contingency fees

3 L1m1tmg the amount of 
pumuve dJmage" th,H 
could be .. l\vardL.J 

4, -\llo\l. mg a defendant 
to sue a plamt1ff for 
the l0St of his or her 
defense where the 
defendant pre\ails 

5 L1m1tmg 1otnct liabthty 
f1 e , lim1tmg the con-
cept that allows recov-
er;, even ,t the pJ.rty 1s 
not J.t fault)* 

Indicate how favorable your reac..·tion i\ to each one of the following legislative propo�als that h,ne 
been offered to resoh·e the current debate on the D&O liab1lity problem. 
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• Limits on punitive damages. Asked
whether they would favor restnctmg the
amount of money that could be awarded as
punitive damages ma lawsuit, over 90 per
cent replied that they were m favor of such
a hmitat10n The strongest response came
from hospital executives, 80 percent of
whom strongly favored hnntmg purutive
damages.

• Recovery of legal fees. Of the total sam
ple, 85 percent said that they advocated
allowmg a defendant to sue a plamtiff for
the cost of his or her defense m lawsmts
where the defendant prevails TlllS pro
posal was strongly favored by nearly 70
percent of the CEO group, but by only
about half of those from universities,
museums, orchestras, and rndependent
orgaruzations.

• Limiting strict liability. All participants
except CEO, and public officials were
asked their views on limiting the concept
that allows recovery even if the party sued
is not at fault About 62 percent were
strongly m favor of such a measure-72
percent, m the case of hospital execu
tives-and 19 percent mdicated that they
were somewhat m favor

Self-protective Measures 
Some boards have been or are considenng 
taking steps to reduce the potential for lia
bility litigation and to generally improve 
their oversight of management perform
ance Survey participants were asked to 
mdicate which of several possible courses 
of action, if any, their boards had under
taken and to mdicate whether others mer
ited thought and consideration 

11 

• Expand information systems. Roughly
55 percent of the entire sample and nearly
70 percent of the CEOs reported that their
boards had already improved the depth and
delivery of management mformat10n to the
board. Another 19 percent said they were
considenng the idea or had concrete plans
to do so.

• Review governance procedures. About
four m ten rephed that they had undertaken
a fundamental review of governance pro
cedures. In addition, 14 percent said they
had plans to undertake a governance
review, and 19 percent said 11 was a worth
while idea. Fifty-four percent said they
had formulated a conflict - of- mterest pol
icy, 6 percent indicated they had plans to
formulate such a policy, and 19 percent
called 11 an idea worth lookmg mto.

• Alter board structure. Survey partici
pants were asked about several courses of
action mvolvmg the basic composition or
structure of the board.

-17 percent said they had formed new
board committees, 6 percent said they
had plans to do so, and 14 percent felt
the idea had merit

-Almost one-quarter of respondents (24
percent) said they had recrmted new
members to add specific expertise or
expenence to the board. another 10 per
cent md1cated plans to do so, and 16 per
cent labeled 11 a good idea.

• Bring in outside experts. Close to two
m ten (17 percent) replied that they had
brought m outside experts to counsel the
board on legal liab1hty. While only 7 per
cent said they had plans to bnng in outside
experts, another 36 percent said it was an
idea worth lookmg mto.
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1. Expand the range/depth/
speed of management rnfor-
mat1on provided to board
members

2 Formulate a c,_infl1ct-uf-
tntere<,t pol JC\ 

3. Undertake furdamentJl
revlew ot go\ernance proce--
dures

-

A Parallel Study by the NACD 
In a parallel study conducted in 1986. the 
NACD polled 2,800 corporate directors 
and 50 state msurance and commerce com
missioners to determme the scope and 
seventy of the D&O s1tuat10n Fmdmgs 
showed mcreasmg msurance costs, more 
restrictive pohc1es, a growing reluctance 
to accept d1rectorships without hab1hty 
protection, and an mcrease m resignations 
from boards. 

• Insurance coverage. About 80 percent
of the 370 directors who responded to the
survey serve on boards covered by D&O
msurance. Of that number, about two
thirds reported that renewal terms of D&O
policies had been reduced or made more
restnctive over the last two years, and
nearly three m ten said that their policies
had been canceled or gone unrenewed m
the last 12 months About 45 percent md1-
cated that additional exclusions were mcor
porated mto renewal policies. and of the 70

who subnutted D&O claims, about one
tlurd had earners attempt to either cancel 
coverage or add exclusions on which the 
claims were based 

These findmgs were corroborated by the 
35 state officials, who reported a sigmf1-
cant mcrease m the cost of D&O msurance 
coverage, accompanied by a drastic reduc
tion m its availability. In the pohcres that 
remain available. state commissioners 
noted signrflcant changes hnutmg the 
breadth of coverage 

• Reluctance to serve. About 36 percent
of the directors polled said that they would
be willing to serve on not-for-profit boards
without D&O coverage, and about one
quarter said that they would serve w 1thout

Indicate which of the foll<.m ing ,tep-. jour o\\ n board has taken for plans to take to reduce the poten-
tial or hability litigation, and am that JOU thmh. ment thouiht and consideration.

An ldea 
H,ne Worth 

Percentage Already P!Jn Looi...ing No 

Ba�c Done tu Do Into Rcspome 

Total 100:� 56'c 5'c 14% 25c;;. 

Pro'fit (CEOs) wore 67'r •r 
_O C 6'1 24':;; 

Not-for-Profit ( All Other, I JOU', 50'� ti'( 18Cf 20•� 

Total JOO(� 54 r; Vi 19� 21� 

Profit iCEOsJ [l}l)'; 09'} 1'; 8� 20«< 

N0t-for-Profit (All <lthcr,1 JL)(J'"[ 48'� 7 c; 24"� 21 er 

Total 1noc, ➔ I ,-;: l-.\.'-;: 19c; 26� 

Profit (CEOs) 111nr, 37 ,..� �'0 21� 34c; 

I\ut-for-Proht (All Uther,l 1oor; 43c( 17� 18� ,,� 
-- ' 



4. Bnng m outside experts to
coun<;e\ the board spec1ficall)
on D&O hab1\Jty

5. Form new board committees

6. Recruit new member<; to add 

specific expertJ<;e and cxpen-
ence to the board

D&O coverage on corporate boards 
About one m seven would refuse to serve 
on any board without protection, and 
approxrmately 4 percent had already 
resigned from boards without D&O cover
age Nearly half know colleagues who 
had refused directorships for lack of 
D&O msurance. 

• Litigation. About half of the directors
felt that it was "far more hkely" that they
would become mvolved m htigauon today
than five years ago Tlurty percent were
currently serving on boards that had been
mvolved m smts agamst d1rectors, and
about 18 percent had personally been
named as defendants.

•Remedies.Of the 35 state officials sur
veyed, only 11 reported current or pro
posed imtiallves to brmg relief to the D&O
situation However, none of the state com
miss10ners rated these initiatives as politi
cally feasible

Perc;:ntc1gc-
Ba..,e 

Tutal 100"0 

Profit (CEOs I 100c; 

Not-for-Proht (All OtheVi) 100-: 

Total 100•; 

Profit iCEOSI 10{) c; 

Not-for-Profit (All Others) IOO'c 

Total tonr; 

Profit ICEOs! IOD"O 

:--.Jot-for-Proht (All Others) 100'; 
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Several state comrmss1oners favored lnrut
mg directors' liab1hty to no more than one 
or two years of d1rectors' fees ( compensa
!IonJ plus the value of any stock options 
given to directors Less favored were 
awards that penalize directors for amounts 
between $100 thousand and $1 rrullion No 
states favored imposing penalties on direc
tors m excess of $1 rrulhon m punitive 
damag"s 

Over 90 percent of the board members 
called for state leg1slat10n penal1zmg fnvo
lous smts agamst directors, and nearly 
three-quarters favored a state or federal 
cap on directors' liability. 

An Ide.t 
Ha\e Worth 
Alrea<l) Plan Looh.in); ,o 

Done to D0 Into Resptinse 

17� 7% 36<{; 40Sc 

20% 5 f, 27% 43c;. 
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17c;c 6'; I-Vi( 63 c; 

21 'r 2C? 8"f 69C-,: 

16c:1 7% 17% 60� 

24� 101;; 16c;. so� 
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'7 r' 
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About the Sample 

□ 
eople participating in this 
series of mterrelated sur
veys were selected from 
the most authontative lists 
available of such ind1v1d

uals or orgaruzat10ns. In the case 
of not-for-profit orgaruzat1ons, 
rosters of principal professional 
associations were used 

The "total" data, shown throughout this 
summary booklet, represent a combina!Ion 
of the types of md1viduals involved How
ever, because of the different uruverse sizes 
and numbers of respondents m each group, 
the data should be viewed as a gmde 
rather than as a def1rutive picture. To 
arrive at the total figures. some weighting 
was done to bring each group into what, m 
our Judgment. was its proper proportion m 
the total sample. 

Any survey or senes of surveys is subJect 
to samphng error-that 1s, the extent to 
winch the actual results obtamed rrught 
differ from the results had everyone m 
each universe part1c1pated The followmg 
table provides an approxima!Ion of the 
samplmg error applicable to each group 
surveyed For example, if 65 percent of 
busmess CEOs give a certain response, 11 
can be expected that the corresponding 
result would have been between 61 and 69 
percent had all such corporate officers 
part1c1pated. 

Corporate CEOs 
Orchestra executives 
Museum directors 
Independent Sector 

executives 
Uruversity presidents 
Board chaJrpersons 
Hospital execu!Ives 
Pubhc offioals 

Sampling Error 
(Plus or Minus) 

4% 

8% 

4% 

7% 
5% 

9% 

5% 

6% 

, 
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