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SB 56t

Senator Dudley

A bill to be entitled
An act relating to civil procedure; creating s,
45.061, F.S., providing for offers of
settlement 1in civil cases; providing for
sanctions in the case of offers which are
unreasonably rejected; providing for set off;
providing exceptions; providing exclusive

remedy; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 45.061, Florida Statutes, 1s
created to read:

45.061 Offers of settlement.--

(1} At any time more than 60 days after the service of
a summons and complaint on a party but not less than 60 days
{or 45 days 1f 1t 1s a counter-offer) before trial, any party
may serve upon an adverse party a written offer which shall
not be filed with the court, which offer shall be denominated
as an offer under this section, to settle a claim for the
money, property, or relief specified i1n the affer and to enter
1nto a stipulation dismissing the claim or te allow judgment
to be entered accordingly. The offer shall remain open for 45
days unless sooner withdrawn by a writing served on the
offeree prior to acceptance by the offeree. An offer that 1s
neither withdrawn nor accepted within 45 days shall be deemed
rejected. The fact that an offer :is made but not accepted
does not preclude the making of a subsequent offer. Ev:idence
of an offer 1s not admissible except :n proceedings to enforce

a settlement or to determine sanctions under this sect:ion.
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38-1170-87 See HB 321

(2) 1f, upon a motion by the offeror within 30 days
after the entry of judgment, the court determines that an
offer was rejected unreasonably, resulting in unnecessary
delay and needless increase in the cost of litigation, 1t may
impose an appropriate sanction upon the offeree. In making
this determination the court shall cons:der all of the
relevant circumstances at the time of the rejection,
including:

(a) Whether, upon specific request by the offeree, the
offeror had unreasonably refused to furnish information which
was necessary to evaluate the reascnableness of the offer.

(b} Whether the suit was in the nature of a "test-
case," presenting questions of far-reaching importance

affecting nonparties.

An offer shall be presumed to have been unreasonably rejected
by a defendant :f the judgment entered 1s at least 25 percent
greater than the offer rejected, and shall be presumed to have
been unreasonably rejected by a plaintiff if the judgment
entered is at least 25 percent less than the offer rejected.
For the purposes of this section, the amount of the judgment
shall be the total amount of money damages awarded plus the
amount of costs and expenses reasonably incurred by the
plainti1ff prior to the making of the offer for which recovery
1s provided by operation of other provisions of Florida law.

(4) 1In determining the amount of any sanction to be
imposed under this section, the court shall award:

(a) The amount of the parties' costs and expenses,
incleding reasonable attorneys® fees, 1nvestigative expenses,

expert witness fees and other expenses which relate to the

2
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38-1170-87 See HB 321

preparation for trial, 1incurred after the making of the offer
of settlement;

(b) The statutory rate of interest that could have
been earned at the prevailing statutory rate on the amount
that a claimant offered to accept to the extent thatc the
interest 1s not otherwise included in the judgment;

(c) The amount of any costs or expenses which has been

awarded by operation of other provisions of Florida law;

The amount of any sanction imposed under this section against
a plaintiff shall be set off against any award to the
plaintiff, and 1f such sanction 1s i1n an amount 1n excess of
the award to the plaintiff, judgment shall be entered 1in favor
of the defendant and against the plaintiff in the amount of
the excess.

(5) This section shall not apply to any class action
or shareholder derivative sult or to matters relating to
dissolution of marriage, alimony, nonsupport, or child
custody.

{(6) Sanctions authorized under this section may be
1mposed notwithstanding any limitation on recovery of costs or
expenses which may be provided by contract or in other
provisions of Florida law.

Section 2. This act shall take effect July 1, 1987.

AERRARARRARAAARRARATIANRIARANAIARARNRRA AR A XA

HOUSE SUMMARY

Provides a procedure for offers of settlement in civil
cases excluding class actions, snareholders derivative
suits or matters relating to dissclution of marriage,
alimony, nonsupport, or child custody. Provides
sanctions with respect to offers which are rejected
unreasonably. See bill for deta:ils.
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Florida House of Representatives - 1987

By Representative Rush
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1 A bi1ll to be entitled

2 An act relating to civil procedure; creating s.

3 45.061, P.S., providing for offers of

4 settlement 1n civil cases; providing for

5 sanctions in the case of offers which are

6 unreasonably rejected; providing for set off:

7 providing exceptions; providing exclusive

8 remedy; providing an effective date.

9
10| Be It Enacted by the Legislature of the State of Florida:
n
12 Section 1, Section 45.061, Florida Statutes, is
13| created to read:
14 45.061 Offers of settlement.--
15 1 At _any time more than 60 days after the service of
16| a summons and complaint on a party but not less than 60 days
17 or 45 days if 1t is a counter-offer) before trial, an art
18| may serve upon an adverse party a wratten offer which shall
19| not be filed with the court, which offer shall be denominated
20| as an offer under this section, to settle a claim for the
21| money, property, or relief specified in the offer and to enter
22| 1nto a stipulation dismissing the claim or to allow judgment

of members of the Legis

23| to be entered accordingly. The offer shall rema:n open for 45
24| days unless sconer withdrawn by a writing served on the

25| offeree prior to acceptance by the offeree. An offer that 1s

26| neither withdrawn nor accepted within 45 days shall be deemed

27| rejected. The fact that an offer 1s made but not accepted

28| does not preclude the making of a subsequent offer. Evidence

29| of an offer is not admissible except in proceedings to enforce
30| a_settlement or to determine sanctions under this section,
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(2) 1f, upon_a mot:ion by the offeror within 30 days

after the entry of judgment, the court determines that an

offer was rejected unreasonably, resulting in unnecessary

delay and needless increase in the cost of litigation, 1t may

impose an appropriate sanction upon the offeree. In making

this determination the court shall consider all of the

relevant circumstances at the time of the rejection,

including:

a Whether, upon specific request by the offeree, the
offeror had unreasonably refused to furnish information which
was necessary to evaluate the reasonableness of the offer.

b) Whether the suit was in the nature of a "test-
case,® presenting questions of far-reaching :importance
affecting nonparties,

offer shall be presumed to have been unreasonabl elected
by _a defendant if the judgment entered 1s at least 25 percent
greater than the offer rejected, and shall be presumed to have
been unreasonably rejected by a plaintiff if the judgment
entered is at least 25 percent less than the offer rejected.
For the purposes of this section, the amount of the judgment
shall be the total amount of money damages awvarded plus the
amount of costs and expenses reasonably incurred by the
plaintiff prior to the making of the offer for which recovery

18 provided by operation of other provisions of Florida law.

In determining the amount of any san¢tion to be

imposed under this section, the court shall award:

a The amount of the parties' costs and expenses

including reasonable attorneys' fees, investigative expenses,
expert witness fees and other expenses which relate to the

2
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preparation for trial, incurred after the making of the offer

of settlement;

b The statutory rate of interest that could have

been earned at the prevailing statutory rate on the amount
that a claimant offered to accept to the extent that the

interest 1s not otherwise included in the judgment;

(c) The amount of any costs or expenses which has been

awarded by operation of other provisions of Florida law;

The amount of any sanction imposed under this section against

a plaintiff shall be set off against any award to the

plainti1ff, and 1f such sanction 1s in an amount in excess of

the award to the plaintiff, judgment shall be entered in favor

of the defendant and against the plaintiff in the amount of
the excess.

(5) This section shall not apply to any class act:on
or_shareholder derivative suit or to matters relating ta
dissolution of marriaqe, alimony, nonsupport, or child
custody.

6 Sanctions authorized under this section may be
imposed notwithstanding any limitation on recovery of costs or
expenses which may be provided by contract or i1n other

provisions of Florida law.
Section 2. This act shall take effect July 1, 1987,
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HOUSE SUMMARY

Provides a procedure for offers of settlement 1in civil
cases excluding class actions, shareholders derivative
suits or matters relating to dissolution of marriage,
alimony, nonsupport, or child custody. Provides
sanctions with respect to offers which are rejected
unreasonably. See bill for details,
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146 FLORIDA LEGISLATURE—REGULAR SESSION—1987

S 860 GENERAL BILL by Plummer (Identical H 835)

HISTORY OF SENATE BILLS

S 863 (CONTINUED)

imposes tax on gross receipts from conduct of
casino gambiing on vessels while crusing between pointa in this state, or to &
from a single point 1n state, if vessel does not dock at any point outside state dur-
ing cruise, provides for reporting of gress receipts derived from such gambling &
remitting taxes due, provides for dispomtion of tax revenues, provides for collec-
tion & enforcement of tax, etc Effective Date 10/01/87
04/08/87 SENATE Filed
04/23/87 SENATE Introduced, referred to Finance, Taxation and Claims; Ap-
propriations -SJ 142
04/30/87 SENATE Withdrawn from Finance, Taxation and Claims; Appropri-
ations, Indefinitely postponed -SJ 242

S 861 GENERAL BILL/ENG by Hair (Similar H 745)

v 18, revises provisions which specify those state moneys
which may be invested in short-term investmenta, provides additional ehigible in-
vestments, amends provision re Treasurer’s investment powers & duties; autho-
nzes maintenance of certain demand & safekeeping accounts & loan of secunties
or investments to banks, etc Amends F S Effective Date 07/10/87
04/08/87 SENATE Filed
04/23/87 SENATE Introduced, referred to Finance, Taxation and Claimas, Ap-
propriations -SJ 142

05/01/87 SENATE On Committee agenda—Finance, Taxation and Claims,
05/05/87, 2 00 pm, Room--1C

05/04/87 SENATE Extension of time granted Committee Finance, Taxation
and Claims

05/05/87 SENATE Comm Report Favorable with 1 amendment(s) by Fr-
nance, Taxation and Claims -SJ 271

05/06/87 SENATE Now in Appropriatiors -SJ 271

05/21/87 SENATE Extension of time granted Committee Appropriations

05/27/87 SENATE On Committee agenda—Appropriations, 05/28/87, 100
pm, Room-A ~-SJ 446

05/28/87 SENATE Comm Report Favorable by Appropriations, placed on
Calendar -SJ 499

06/02/87 SENATE Placed on Specia) Order Calendar -SJ 571, Passed as
amended, YEAS 37 NAYS 0 -SJ 613

06/02/87 HOUSE In Mesaages, Received piaced on Calendar ~-HJ 1058

06/04/87 HOUSE Substituted for HB 745, Read second time, Read third
time, Passed, YEAS 108 NAYS 0 -HJ 1210

06/05/87 Ordered enrolled -SJ 1130
06/25/87 Signed by Officers and presented to Governor
07/10/87 Approved by Governor, Chapter No 87-331

S 862 GENERAL BILL/CS/ENG by Finance, Taxation and Claims;

Grizzle (Similar CS/H 1176, Compare H 1081)
r modifies cnteria for exemptions for
homes for aged, revises provisions re use for charitable purpose, deletes require-
ment that applicant corporation be a Fla corporation, revises provisions re cer-
tain nonprofit housing projects,specifiesthat the $25.000 per unit exemption ap-
phies to homes leased from a health facilities authority or industrial development
authority: apphes to 1987 tax year & thereafter, etc Amends 196 1975, 1976 Ef-
fective Date 07/10/87
04/08/87 SENATE Filed
04/23/87 SENATE Introduced, referred to Finance, Taxation and Claims, Ap-
propriations -SJ 142

05/04/87 SENATE Extension of time granted Committee Finance, Tazation
and Claims

05/11/87 SENATE On Committee agenda—Finance, Taxation and Claims,
05/13/87, 2 00 pm, Room 1C

05/13/87 SENATE Comm Report CS by Finance, Taxation and Claims
-SJ 325

05/15/87 SENATE CS read first time -SJ 329, Now 1n Appropnations -SJ 325

05/21/87 SENATE Extension of time granted Committee Appropriations

05/25/87 SENATE Withdrawn from Appropriations -SJ 414; Placed on Calen-
dar

05/29/87 SENATE Placed on Consent Calendar -SJ 499, CS passed as amend-
ed, YEAS 36 NAYS 0 -SJ 512

06/01/87 SENATE Immediately certified -SJ 533

06/01/87 HOUSE In Messages

06/02/87 HOUSE Received, placed on Calendar ~-HJ 935, Read second time,
Read third time, CS passed. YEAS 111 NAYS 0 -HJ 935

06/02/87 Ordered enrolled -SJ 590
06/25/87 Signed by Officers and presented to Governor
07/10/87 Approved by Governor, Chapter No 87-332

S 863 GENERAL BILL by Frank and others (Compare H3, H 13, H 30,

H 64, H 349, H 359, H 794, H 1101, ENG/H 1250, CS/ENG/H 1508,

CS/s2,S10,S 17, S 247, S 262, S 322, S 596, S 669, CS/ENG/S 777,

S1101)

Sales Tax, amends provisiuns 1o continue sales tax exemptions that are repealed

bv certain provision, amends provisions Lo Increase tax on transient rentals, lease

or rental of or license 1n real property, admisvions & sales, storage. & use, pro-

vides for retroactive effective date, etc Amends Ch 212, 288 385(13) Effective

Date 06/30/87 at midnight, or as otherwme provided

04/08/87 SENATE Filed

04/23/87 SENATE Introduced reterred tu Finance Taxatisn and Claims, Ap-
propration:.  SJ 141

{PAGE NUMBERS REFLECT DAILY SENATE AN HOUSE JOURNALS
AND NOT FINAL BOUND JOURNALS)

05/04/87 SENATE Extension of time granted Committee Finance, Taxation
and Claims

05/19/87 SENATE Extension of time granted Committee Finance, Taxation
and Claims

06/02/87 SENATE Extension of time granted Committee Finance, Taxation
and Claims

06/06/87 SENATE Died :n Committee on Finance, Taxation and Claims,
Iden./Sum /Compare bill paased, refer to CS/SB 777 (Ch
87-6) & CS/HB 1506 (Ch 87-101)

S 864 GENERAL BILL by Kiser (Compare ENG/H 1278)
lovestment Accounts/Service Chargcs,

provides for review by Governor's office

of certain investment account service charges, requires Administration Bd to

consider such review Amends 215 515 Effective Date 07/01/87 or upon becom-

ing law, whichever eccurs later

04/09/87 SENATE Filed

04/23/87 SENATE Introduced, referred to Governmental Operations -SJ 143

04/24/87 SENATE On Commitiee agenda—Governmental Operations,
04/26/87, 2 00 pm, Room-H

04/28/87 SENATE Comm Report Favorable by Governmental Operations,
placed on Calendar ~SJ 233

05/28/87 SENATE Placed on Special Order Calendar -SJ 453

05/29/87 SENATE Placed on Special Order Calendar -SJ 498 & -SJ 499,
Passed, YEAS 33 NAYS 0 -SJ 521

06/01/87 HOUSE In Messages

06/03/87 HOUSE Recetved, placed on Calendar -HJ 1111, Read second time,
Amendments adopted, Read third time, Passed as amend-
ed; YEAS 118 NAYS 0 -HJ 1112

06/03/87 SENATE In Messages

06/06/87 SENATE Died in Messages

S 8685 GENERAL BILL/CS by Commerce; Dudley (Similar

ENG/H 1348, Compare CS/ENG/S 1269)

Community Association Managers, provides for certification of community asso-

ciation managers, provides that Business Regulation Dept. shall administer act,

provides qualifications & for examination of applicants to be such managers, es-

tablishes Community Association Managers Board & Community Association

Management T F, etc Effective Date 10/01/87

04/09/87 SENATE Filed

04/23/87 SENATE Introduced, referred to Commerce; Appropriations -SJ 143

05/08/87 SENATE Esxtension of time granted Committee Commerce

05/14/87 SENATE On Committee agenda—Commerce, 05/18/87, 200 pm,
Room-A

05/18/87 SENATE Comm Repurt CS by Commerce -SJ 365

05/20/87 SENATE CS read firat time -SJ 367, Now 11 Appropnationa -SJ 366

05/21/87 SENATE Extension of time granted Committee Appropriations

06/03/87 SENATE Withdrawn from Appropnations -SJ 683, Placed on Calen-
dar

06/06/87 SENATE Diedon Calendar, Iden /Sim /Compare Bill passed, refer to
CS/SB 1269 (Ch 87-343)

S 8668/ GENERAL BILL/CS/ENG by Judiciary-Civil; Dudley (Similar

321)

Civi) Cages/Settlerents, provides for offers of settlement in civil cases, provides

for sanctions tn case of offera which are unreaionably rejected, provides for set

off, exceptions & exclusive remedy. Creates 45 061, 062 Effective Date 07/02/87

04/09/87 SENATE Filed

04/23/87 SENATE Introduced, referred to Judiciary-Civil ~SJ 143

04/30/87 SENATE On Committee agenda Judiciary-Civil, 05/04/87, 2 00
pm, Room-~-B

05/01/87 SENATE Extension of time granted Committee Judiciary-Civil

05/04/87 SENATE Comm Report 'S by Judiciary—Ciwil, placed on Calendar
-SJ 273

05/12/87 SENATE CS read first time -SJ 277

05/28/87 SENATE Placed on Special Order Calendar -SJ 452, CS passed a1
amended, YEAS 38 NAYS 0-SJ 470, Immediately certified
-SJ 470

05/28/87 HOUSE In Messages

05/29/87 HOUSE Received, placed on Calendar —-HJ 804

06/01/87 HOUSE Placed on Special Order Calendar

06/02/87 HOUSE  Substituted for HB 321, Read second time, Amendment
adopted, Read third tume, CS passed as amended,
YEAS 113 NAYS 1 -HJ 966

06/02/87 SENATE In Messages

06/03/87 SENATE Concurred, CS passed as amended, YEAS 30 NAYS 0
-SJ 640

06/03/87 Ordered engrossed, then enrolled -SJ 640
06/16/87 Signed by Officers and presented to Governor
07/02/87 Became Law without Governor’s Signature, Chapter No

87-249

S 867 GENERAL BILL by Kiser {Sumilar H 937}

Ad Valorem Tax/Assessmepnt, provides for legal presumption, 1n administrative
or court pruceeding, that propertv appraiser’s assessment or determination 1s cor-
rect, requires taxpayer to overcome such presumption by preponderance of evi-
dence Amends 194034 171 Effecttve Date (17/01/87 or upon becuming law,
whichever occurs later

(CONTINUED ON NEXT PAGE)
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FLORIDA LEGISLATURE—REGULAR SESSION—1987
HISTORY OF HOUSE BILLS

H 312 (CONTINUED)

04/07/87 HOUSE

04/08/87 HOUSE

04/10/87 HOUSE

04/14/87 HOUSE
04/17/87 HOUSE

HOUSE
HOUSE

05/13/87
05/26/87

Introduced, referred to Education, K - 12 -HJ 31, On sub-
committee agenda—Education, K - 12, 04/07/87, 3 30 pm,
214C, Subcommittee Recommendation pending ratifica-
tion by full Committee Favorable, with 4 amendments, On
Committee agenda, pending subcommittee action—
Education, K - 12, 04/08/87, 1 15 pm, 214

On Commattee agenda, pending subcommittee action—
Education, K - 12,04/08/87, 1°15 pm, 214C—Temporanly
passed

On Committee agenda—Education, K - 12, 04/14/87, 10 00
am, 214C

Prehminary Committee Action by Education, K - 12 Fa-
vorable, as a Committee Substitute, to Calendar

Comm Report CS by Education, K - 12, placed on Calen-
dar -HJ 182, CS read firat time —-HJ 182

Placed on Special Order Calendar

Read second time ~HJ 608, Iden /Sim Senate Bill substi-
tuted, Laid on Table under Rule, iden /Sim /Compare Bill
passed. refer to CS/SB 496 (Ch 87-76) -HJ 608

H 313 JOINT RESOLUTION by Bainter (Identical B 342)

constitutional amendment to increase length of

Senate members' terms from 4 years to 6 years, & House of Representatives from
2 years to 4 years, beginning with 1992 election Amends s 15, Art III, creates

s 20, Art
02/23/87
03/05/87
04/07/87
04/28/87

XII
HOUSE
HOUSE
HOUSE
HOUSE

06/06/87 HOUSE
H 314 GENERAL

Prefiled

Referred to Judiciary

Introduced, referred to Judiciarv -HJ 32

Subreferred to Subcommittee on Court Systems, Probate
and Consumer Law, On Committee agenda-—Judiciary,
04/30/87. 8 00 am, 214C, for ratification of subreferrs]
Died in Committee on Judiciery

BILL by Souto; Gonzalez-Quevedo and others

(Similar CS'ENG/S 223)

changes ehgibility requirement for partic)-

pation 1n public school work experience program, changes condition for renewal
of financial assistance under such program Amends 240 604 Effective Date.

Upon becoming law

02/23/87 HOUSE
03/05/87 HOUSE
04/07/87 HOUSE

04/08/87 HOUSE
04/09/87 HOUSE

05/26/87 HOUSE
05/27/87 HOUSE

H 315 GENERAL
CS/S 982)

Prefiled

Referred to Higher Education

Introduced, referred to Higher Education -HJ 32, On Com-
mittee agenda—Higher Education, 04/07/87, 330 pm, 212
HOB, for subreferral, Subreferred to Subcommittee on Ad-
ministration and Finance, On subcommittee agenda—
Higher Education, 04/07/87, 3 45 pm, 212 HOB, Subcom-
mittee Recommendation pending ratification by full Com-
mittee Favorable, On Committee agenda, pending sub-
committee action—Higher Education, 04/08/87, 115 pm,
212 HOB

Preliminary Commuttee Action by Higher Education Fa-
vorable, 10 Calendar

Comm Report. Favorable by Higher Education, placed on
Calendar -HJ 104

Placed on Special Order Calendar

Iden /Sim Senate Bill substituted, Laid on Table under
Ruie, Iden /Sim /Compare Bill passed, refer to CS/SB 223
(Ch 87-304) -HJ 670

BILL by Clark and others (Compare H 651,

Free Park Admiwssion/65-v1 Olds, provides free admission to state parks to resi-
dents age 65 or older Amends 258 014 Effective Date 10/01/87

02/23/87
03/05/87

HOUSE
HOUSE
04/07/87 HOUSE
04/16/87 HOUSE

04/20/87
06/06/87

HOUSE
HOUSE

H 316 GENERAL
ENG/S 36)

Prefiled

Referred to Natural Resources, Finance & Taxation, Ap-
propriations

Introduced, referred to Natural Resources, Finance & Tax-
ation, Appropnations ~HJ 32

On Committee agenda—Natural Resources, 04/20/87, 1 15
pm, Morns Hall, for ratification of subreferral
Subreferred to Subcommttee 111

Died 1in Committee on Natural Resources, Iden /Sim /
Compare bill passed, refer to CS’/SB 382 (Ch 87-336)

BILL by Regulatory Reform; Brown (Similar

Peanut Marketing, (SUNDQOWN) clarifies definitions, provides for appointment
& terms of advisory council, provides for conduct of business, per diem & support
services for council, provides for future review & repeal Amends 573 835, 895, re

vives/readopts 573 885(14), 835- 837 Effective Date 10/01/87

HOUSE
HOUSE
HOUSE
HOUSE

02/24/87
03/05/87
03/16/87
04/07/87

Prefiled

Referred to Appropriations

Withdrawn from Appropriations, Placed on Calendar
Introduced, placed un Calendar —-HJ 32

(PAGE NUMBERS REFLECT DAILY SENATE AND HOUSE JOURNALS
AND NOT FINAL BOUND JOURNALS)

H 316 (CONTINUED)
04/22/87 HOUSE

Placed on Special Order Caiendar. Read second time,
lden /Sim Senate Bill substituted, Laid on Table under
Rule, Iden /Sim /Compare Bill passed, refer to SB 36 (Ch
87-12) -HJ 216

H 317 GENERAL BILL by Souto (Identical S 969, Compare S 929)
DUI/Speeding/Fines Increased. increases fines for driving under influence &

speeding, creates Im

paired Drivers & Speeders Trust Fund Amends 316 193,

318 18 Effective Date 10/01/87

02/24/87
03/05/87
04/03/87

HOUSE
HOUSE
HOUSE

04/07/87 HOUSE

05/04/87 HOUSE
06/06/87 HOUSE

Prefiled

Referred to Criminal Justice, Appropriations

Subreferred to Subcommittee on Crimes, Penalties and
Prosecutions

Introduced, referred to Criminal Justice, Appropriations
~HJ 32, Subreferred to Subcommittee on Crimes, Penalties
and Prosecutions

On Committee agenda—Crnminal Justice, 05/06/87, 3-:30
pm. Morrnis Hall, for ratification of subreferral

Died tn Commsttee on Criminal Justice

H 318 RESOLUTION by Figg (Sumtilar S 608)
Tampa Bas Recognition Day, recognizes the singulanty of Tampa Bay & declares

1987, te be
HOLSE
HOUSE
HOUSE
HOUSE

Apnl 21,
02/24/87
03/05/87
04/07/87
04/15/87

04/21/87 HOUSE
H 319 GENERALB

Tampa Bay Recognition Dav

Prefiled

Referred to Natural Resources

Introduced. referred to Natural Resources -HJ 32
Withdrawn from Natural Reseurces ~HJ 133, Placed on
Calendar

Read second time, Adopted -HJ 209

ILL/CS by Judiciary; Dunbar and others (Compare

CS/ENG/H 12, CS/ENG/H 115, CS/ENG/S 401, S 814)
Condomniyms & Cooperatives, redefines terms “public lodging estabhishment”

to mciude reference to condos & co—ops, defines term “operator”, provides that

condomimum a¢.coun

ting records may be maintained in another county if located

within 50 miles of condom:nium property, provides that title insurers may act as
escrow agents in condo transactions, amends provision re attorneys’ fees 1n law-
suits nvolving cooperatives Amends 509013, 718 111, 202, 719 303 Effective

Date 10/01/87

02/24/87 HOUSE
03/05/87 HOUSE
04/07/87 HOUSE

04/14/87 HOUSE

04/20/87 HOUSE

04/22/87 HOUSE

04/28/87
05/06/87

HOUSE
HOUSE
05/11/87 HOUSE
05/26/87 HOUSE

06/06/87 HOUSE

Prefiled

Referred to Judiciary, Finance & Taxatwn, Appropriations
Introduced, referred to Judiciary, Finance & Taxation, Ap-
propriations —-HJ 32

Subreferred to Subcommittee on Real Property and Fam:-
ly Law, On subcommittee agenda--Judiciary, 04/16/87,
3 30 pm. 16 HOB—Meeting cancelled

On subcommittee agenda—Judiciary, 04/22/87, 8 00 am, 16
HOB

Subcommittee Recommendatien pending ratification by
full Commitiee Favorable, with amendments

On Committee agenda——Judiciary, 04/30/87, 8 00 am, 214C
Comm Report CS by Judicary ~-HJ 383.CS read first time
~HJ 379, Now 1n Finance & Taxation ~HJ 383

On Committee agenda—Finance & Taxation, 05/13/87,
115 pm, 21 HOB, for ratification of subreferral
Withdrawn from Finance & Taxation ~-HJ 574, Now in Ap-
proprutions

Died in Cemmittee on Appropriations, I[den /Sim /
Compare bill passed, refer to CS/SB 401 (Ch 87-117)

H 320 GENERAL BILL by Arnold (1dentical S 313)
Public Lands/Settlers, repeals provisions re procedures authorizing settlers to

enter publc tands on
Effective Date 07/01
02/24/87 HOUSE
03/05/87 HOUSE
04/07/87 HOUSE
04/16/87 HOUSE

HOUSE
HOUSE

04/20/87
04/23/87

04/27/87 HOUSE

04/30/87 HOUSE

06/00/87 HOUSE

-~

which they reside or have in cultivation Repeals 270 03-06
/87

Prefiled

Referred to Natural Resources

Introduced, referred to Natural Resources ~-HJ 32

On Committee agenda—Natural Resources. 04/20/87,1 15
pm, Morns Hall, for ratification ef subreferral
Subreferred te Subcommittee !

On subcommittee agenda—Natural Resources, 04/27/87,
3 30 pm. 24 HOB, On Commttee agenda, pending subcom-
mitiee action—I\atural Resources, 04/27/87, 4 30 pm, Mor-
ns Hall

Prehminary Committee Action by Natural Resources Fa-
vorable, t, Calendar

Cemm Report Favorable bv Natural Resources, piaced on
Calendar -HJ 331

Died on Calendar, Iden /Sim ‘Compare Bill passed, refer te
SB 313 (Ch &7-115)

H 321 y GENERAL BILL by Rush (Similar CS/ENG/S 866)

Tl ConenSettlemmp

provides for offers of settiement in civil cases, provides

for wanctions n case of offers which are unreasenably rejected, provides for set
oft, exceptions & exclusive remedy Creates 45 (061 Effective Diate 07/01/87

02/24/87
04/05/87

HOUSE
HOUSE

Prefiled
Referred 1 Judicary  Appruprutions
(CONTINUED ON NEXT PAGE)
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B 321 (CONTINUED)

04/07/87 HOUSE Introduced, referred to Judiciary, Appropriations -HJ 32,

Subreferred to Subcommittee on Court Systems, Probate

and Consumer Law, On subcommittee agenda—Judiciary,

04/04/87, 10 00 am, 16 HOB

04/09/87 HOUSE Subcommittee Recommendation pending ratification by
full Committee Favorable, with 1 amendment

04/13/87 HOUSE On Committee agenda—Judiciary, 04/15/87, 1.15 pm, 214C

—Temporarily passed

On Committee agenda--Judiciary, 04/23/87, 10 00 am,

214C

04/28/87 HOUSE On Committee agenda——Judiciary,04/30/87, 8 00 am, 214C

05/05/87 HOUSE On Committee agenda-—Judiciary, 05/07/87, 8 00 am, 214C

05/11/87 HOUSE Comm Report Favorable with 4 amendment(s) by Jud:-

ciary -HJ 400, Now 1n Appropnations —-HJ 400

Withdrawn from Appropriations -HJ 480, Placed on Cal-

endar

06/01/87 HOUSE Placed on Special Order Calendar

06/02/87 HOUSE Iden./Sim Senate Bill substituted, Laid on Table under
Rule, Iden /Sim./Compare Bill passed. refer to CS/SB 866
(Ch 87-249) -HJ 966

04/21/87 HOUSE

05/19/87 HOUSE

H 322 GENERAL BILL by Youth; Cosgrove; Reddick (Similar

CS/S 1032)
Delinguency Prevention Act creates said act & authorizes establishment of coun-
cil, authonzes H RS to establish delinquency prevention program grants, pro-
wvides for application procedures & conditions, directs court to order payment of
intake procesming fee upon filing of delinquency petition, provides for deposit of
fees, creates Delinquency Prevention Trust Fund. etc Creates 959 30, amends
3904 Effective Date 07/01/87

02/24/87 HOUSE Prefiled

03/05/87 HOUSE Referred to Finance & Taxation, Appropriations

04/07/87 HOUSE Introduced, referred to Finance & Taxation, Appropria-

tions -HJ 32

04/29/87 HOUSE Withdrawn from Finance & Taxation -HJ 315, Now 1n Ap-
propriations

05/19/87 HOUSE On Committee agenda—Appropriations, 05/21/87, 3 30
pm, 21 HOB

05/21/87 HOUSE Preliminary Committee Action by Appropriations Favor-
able, to Calendar

05/22/87 HOUSE Comm Report Favorable by Appropriations, placed on

Calendar -HJ 567

Placed on Special Order Calendar

Read second time, Read third time, Passed, YEAS 113

NAYS 0 -HJ 750

05/28/87 SENATE In Messages

06/01/87 SENATE Received, referred to Health and Rehabihitative Services,
Finance, Taxation and Claims, Appropnations -SJ 538

06/06/87 SENATE Died in Commuttee on Health and Rehabilitative Services

323 GENERAL BILL by Youth; Cosgrove, Reddick (Identical
S 1031, Compare CS/H 8183, CS/S 872)

Wi . requires establishment of aftercare program by
H.R.S, requires participation of juveniles released from traning schools & other
residentia] commitment programs, provides for subsequent release from after-
care commitment statua, providesfor contracta with providers, provides for con-
formance with certaincutcome evaluation programs, etc Amends 39 01, creates
39.115 Appropriation $1,500,000 Effective Date 07/01/47
02/24/87 HOUSE  Prefiled
03/05/87 HOUSE Referred to Appropriations
04/07/87 HOUSE Introduced, referred to Appropriations -HJ 32
05/04/87 HOUSE  Subreferred to Subcommittee on HRS/Criminal Justice,
On Committee agende—Approprintions, 05/06/87, 8 00
am, 21 HOB, for ratfication of subreferral
On Committee agenda—Apptopriations, 05/26/87, 8 00
am, 21 HOB—Temporarily passed
05/28/87 HOUSE On Committee agenda—Appropriations, 05/28/87, 3 30

pm. 21 HOB, Preliminary Commattee Action by Appropri-
ations Favorable, with 3 amendments, to Calendar
06/03/87 HOUSE Comm Report Favorable with 3 amendment(s) by Appro-
pnations, piaced on Calendar -HJ 1133
Died on Calendar

05/27/87 HOUSE
05/28/87 HOUSE

05/25/87 HOUSE

06/06/87 HOUSE

H 324 GENERAL BILL/CS by Transportation; Webster, Healey,

Lombard, Hanson; Sansom, Long, Morse and others (Identical

CS/S 627, Compare H 168, H 341, H 631, CS/S 19, S 240, ENG/S 266)

Tiansporiation Provects/Maintenance, (THIS BILL COMBINES

H324,341,531,168) authorizes D O T to enter into contracts with counties & mu-

mcipalities, revises purposes for which fundea may be used under Local Govern-

ment Transportation Aasistance Act, provides for participation by municipalities

1n nghts—of.-way, state road building, & maintenance projects under certain cir-

cumstances, etc Creates 335 055, amends 335 20, 337 27, 339 08, 12 Effectuive

Date 07/01/87

02/25/87 HOUSE  Prefiled

03/05/87 HOUSE Referred te Transporiation, Appropriations

04/07/87 HOUSE Introduced referred to Transportation, Approprustions
-HJ 32

(PAGE NUMBERS REFLECT BAILY SENATE AND HOUSE JOURNALS
AND NOT FINAL BOUND JOURNALS)

H 324 (CONTINUED)

04/10/87 HOUSE On Committee agenda— Transportation, 04/14/87, 8 30

am, 214C, for subreferral

Subreferred to Subcommittee on Transportation Facilities

and Service

On subcommittee agenda—Transportation, 04/21/87, 4 30

pm, 214C—Meeting cancelled

On subcommittee agenda—Transportation, 04/27/87, 1 15

pm, 214C

Subcommittee Recommendation pending ratification by

full Committee Favorable, as a Committee Substitute,

combined with HB's 341 & 531, On Committee agenda,

pending subcommittee action—Transportation, 04/29/87,

115 pm, 214C

04/29/87 HOUSE Preliminary Commtttee Action by Transportation Favor-
able, a2 a Committee Substitute, combined with HB's 168,
341 & 531

05/04/87 HOUSE CS combines this billand 341, 531 & 168, Combined CS ad-

ditional reference(s) Finance & Taxation, Comm Report.

CS by Transportation -HJ 348, CS read first time -HJ 346,

Now in Finance & Taxaticn -HJ 348

On Committee agenda—Finance & Taxation, 05/13/87,

115 pm, 21 HOB, for ratification of subreferra)

Withdrawn from Finance & Taxation -HJ 453, Now 1n Ap-

propriations

Withdrawn from Approprietions ~-HJ 566, Placed on Cal-

endar

05/27/87 HOUSE Piaced onSpecial Order Calendar, Read second time, Read
third time, CS passed, YEAS 107 NAYS 0 -HJ 678

05/27/87 SENATE In Messages

05/29/87 SENATE Received, referred to Transportation, Appropriations
-SJ 500, Withdrawn from Transportation, Appropnations,
Substituted for CS/SB 527, CS paszsed, YEAS 37 NAYS 0
-SJ 515

04/14/87 HOUSE
04/17/87 HOUSE
04/23/87 HOUSE
04/27/87 HOUSE

05/11/87 HOUSE
05/15/87 HOUSE

05/22/87 HOUSE

06/01/87 Ordered enrolled
06/16/87 Signed by Officers and presented to Governor
06/30/87 Approved by Governor, Chapter No 87-164

H 325 GENERAL BILL by Kelly (Simlar CS/ENG/S 383)

\

n X }1¢] revises types of institutions required to

apply for exemption from licensing requirements, provides requirements for ex-

emptlon, specifies requirements for remaimng in complance for exemption,

specifies instifutions that are exempt upon submission of certain informatien, re-

enactsprovision re participation in common course designation & numbering sys-

tem by certain institutions. to incorporate saxd amendment in reference Amends

246 085, reenacts 246 013 Effective Date 07/01/87

02/26/87 HOUSE Prefiled

03/05/87 HOUSE Referred to Higher Education, Appropnations

04/07/87 HOUSE Introduced, referred to Higher Education, Appropriations
~-HJ 32, On Committee agenda—Higher Education,
04/07/87, 330 pm, 212 HOB, for subreferral, Subreferred
to Subcommittee on Planning and Programs

05/13/87 HOUSE Withdrawn from Higher Education -HJ 439, Now n Ap-
propriations

05/26/87 HOUSE Withdrawn from Appropniations ~-HJ 608, Placed on Cal-
endar

05/29/87 HOUSE Placed on Special Order Calendar

06/01/87 HOUSE Iden /Sim Senate Bill substituted, Laid on Table under

Rule, Iden /Sim /Compare Bill passed, refer to CS/SB 383

(Ch 87-248) -HJ 875

H 326 GENERAL BILL/ENG by Hodges (Similar CS/S 644, Compare

ENG/H 418, CS/H 6525, CS/CS/ENG/S 392)

Saltwater Products License, amends provision to be consistent with current law,

revizes license fees, requires retail dealers to keep certain records, requires sait-

water products license {or certain harvest of crawfish. changes fee disposition, re-

quires certain display of licenses & trap numbers, authorizes D NR to imple-

ment trup retneval program, etc Amends 370 06, 07, 14 Effective Date

07/01/87

02/26/87 HOUSE  Prefiled

03/05/87 HOUSE Referred to Natural Resources, Finance & Taxation, Ap-

propriations

Intreduced, referred to Natural Resources, Finance & Tax-

atien, Appropniatiens -HJ 33

On Committee agenda—Natural Resources, 04/20/87, 115

pm, Morris Hall, for rutification of subreferral

Subreferred tu Subcommittee IV

On subcommittee agends—Natural Resources, 04/27/87,

330 pm, 317 HOB, On Committee agenda, pending sub-

committee aclion—Natural Resources, 04/27/87, 4 30 pm,

Morris Hall

04/27/87 HOUSE  Preliminary Committee Action by Natural Resourcen Fa-
vorable

04/30/37 HOUSE Comm Report Favoruble by Natural Resources -HJ 330,

Now in Finance & Taxation -HJ 330

Withdrawn from Finance & Taxation ~-HJ 344, Now n Ap-

propriations

04/07/87 HOUSE
04'16/87 HOUSE

04/20/87 HOUSE
04/23/87 HOU'SE

03/04/87 HOUSE

(CONTINLED ON NEXT PAGE)



REVISaD: BILL NO. SB 866

DATE: May 1, 1987 Page _1

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Lang A‘I/L Lesterﬁv 1. JCI
2. 2.
£l 3.
4. 4,
SOBJECT: BILL NO. AND SPONSOR:
Civil Cases/ SB 866 by
Settlements Senator Dudley

I. SUMMARY:
A, Present Situation:

Neither the Florida Statutes nor the Florida Rules of Civil

/ ‘v Procedure provide for an offer of settlement. However, the

S Rules of Civil Procedure do provide for an offer of judgment,
1.442, F.R.C.P. Under the rule a defendant can make an offer
of judgment to the adverse party any time more than 10 days
before the trial begins. When such an offer 1s accepted, the
defendant allows judgment to be entered against him for the
money or property specified in the offer. If the adverse party
does not accept the offer and the judgment he obtains at trial
1s not more favorable than the offer, he must pay the costs
incurred after the making of the offer.

B. Effect of Proposed Changes:

Senate Bi1ll 866 expands upon the offer of judgment concept to
encourage settlements between parties. The bi1ll would provide
sanctions for the unreasonable rejection of an offer of
settlement given by either a defendant or a plaintiff.

An offer will be presumed to have been unreasonably rejected by
a defendant if the final judgment 1s at least 25 percent
greater than the plaintiff's offer, or by a plaintiff 1f the
final judgment 1s at least 25 percent less than the defendant's
offer. As the 25 percent deviations raise only presumptions,
the court may, in an appropriate case, determine that an offer
was unreasonably rejected even though 1t was within 25 percent
of the final judgment or that 1t was reasonably rejected
although the offer deviated more than 25 percent from the final
judgment.

Sanctions that could be imposed under the bill include payment
of the costs and expenses 1incurred after the making of an
offer. These sanctions may be imposed notwithstanding
limitations on recoveries by operation of contract or FLorida
law.

If a sanction was imposed against a plaintiff, 1t would be set-
off against any award to the plaint:ff., If the sanction was
greater than the award, judgment would be entered for the
defendant in the amount of the excess.

An offer made under this act may not be made until 60 days
after the service of the summons and complaint but must be made
at least 60 days before trial. Counter-offers may be made up
to 45 days before trial. Offers are valid for 45 days, unless
withdrawn (1f withdrawn, no sanctions would be 1mposed).
Subsequent offers may be made. The making of an offer is
1inadmissible as evidence, except for the enforcement of an
offer accepted or for the imposition of sanctions. Offers must
be in wraiting and must be served on the offeror.



REVISED: BILL NO. SB 866
DATE: May 1, 13887 Page _2
The provisions of this act do not apply to class actions,
family law matters, or shareholders' derivative suits.
IT. ECONOMIC IMPACT AND FISCAL NOTE:

Iv.

A,

Public:

This legislation is designed to encourage settlements, and as
such could result 1n lower litigation costs.

Government:

If this legislation 1s successful 1n encouraging out-of-court
settlements, it should reduce the fiscal impact of litigation
on the court system.

Subsection (6) of proposed s. 45.061, F.S., which allows
sanctions to be imposed notwithstanding any limitation on
recovery of costs or expenses in the Florida laws, could be
interpreted as providing an additional waiver of sovereign
immunity. However, such interpretation would be inconsistent
with the requirement of an "Express Waiver," Carlile v. Game &
Fresh Water Fish Commission, 354 So.2d 362 (Fla. 1977).

If interpreted as not providing a waiver, governmental agencies
would be liable for sanctions 1mposed only within the present
waiver, but would be entitled to sanctions wherever
appropriate. Although awarded, sanctions could not be
collected from a judgment-proof party.

COMMENTS :

None.

AMENDMENTS :

None.
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Yiorida Senate - 1967

CS 1 SB 366

By the Committee on Judiciary-Civil and Senator Dudley

1 A bill to be entitled

2 An act relating'to civil procedure; creating s.
3 45.061, P.S.; providing for offers of

4 settlement in civil cases; providing for

5 sanctions in the case of offers which are

6 unreasonably rejected; providing for set off;

7 providing exceptions; providing exclusive

8 remedy; providing an effective date.

9

10| Be It Enacted by the Legislature of the State of Plorida:
STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE POR
Sen Bi 6

11
12 Section 1. Section 45.061, Plorida Statutes, 1s

13| created to read:
The committee substitute creates s. 45.061, P.S. Pirst, it
clarifies that, for purposes of determining whether an offer
of settlement was unreasonably rejected, the defendant also
may be a counter-plaintiff and that as such the amount of the 15 {1) At any time more than 60 days after the service of
judgment awerded to him, from vhich the 25 per cent deviatijon
1s calculated, shall include money damages and costs and
expenses reasonably incurred by him.

‘rage cost of 1.5 cents per page
egislature and the public,

14 45.061 Offers of settlement.--

16| a summons and complaint on a party but not lLess than 60 days

. 17] (or 45 days 1f it 1s a counteroffer) before trial, any party
Second, the committee substitute prevents the possibility of

double recovery of costs and expenses awarded by operation of
other provisions of Plorida lav in the amount of the sanction
avarded.

18| may serve upon an adverse party a written offer which shall

19| not be filed with the court, which offer shall be denominated

PFinally, the comm:ittee substitute clarifies that nothing in
s, 45.061, P,S., would wvaive the limits of sovereign immunity
set forth in s, 768.28, P.S., 1986 Supp.

20| as an offer under this section, to settle a claim for the

21| money, property, or relief specified in the offer and to enter
22| into a stipulation dismissing the claim or to allow judgment
23| to be entered accordingly. The offer shall remain open for 45
24| days unless sooner withdrawn by a writing secrved on the

25| offeree prior to acceptance by the offeree. An offer that is

This publication was produced at an
for the information of members of t

26 neither withdrawn nor accepted within 45 days shall be deemed

27| rejected. The fact that an offer !s made but not accepted

28| does not preclude the making of a subsequent offer. Evidence

29| of an offer is not admissible except in proceedings to enforce

30| a settlement or to determine sanctions under this section.

31

1
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{2) If, upon a motion by the afferor within 30 days
after the entry of judgment, the court determines that an
offer was rejected unreasonably, resulting in unnecessary
delay and needless increase in the cost of litigation, it may
impose an appropriate sanction upon the offeree. 1In making
this determination the court shall consider all of the
relevant circumstances at the time of the rejection,
including:

(a) Whether, upon specific request by the offeree, the
offeror had unreasonably refused to furnish information which
was necessary to evaluate the reasonableness of the offer.

(b) Whether the suit was in the nature of a "test-~
case,” presenting questions of far-reaching lmportance

affecting nonparties.

An offer shall be presumed to have been unreasonably rejected
by a defendant if the judgment entered 18 at least 25 percent
greater than the offer rejected, and shall be presumed to have
been unreasonably rejected by a plaintiff if the judgment
entered is at least 25 percent less than the offer rejected.
Por the purposes of this section, the amount of the judgment
shall be the total amount of money damages awarded plus the
amount of costa and expenses reasonably incurred by the
plaintiff or counter-plaintiff prior to the making of the
offer for which recovery is provided by operation of other
provisions of Florida law.

{4) In determining the amount of any sanct:ion to be
imposed under this section, the court shall award:

(a) The amount of the partiea' costs and expenses,

including reasonable attorneys' fees, investigative expenases,

expert witness fees and other expenses which relate to the

2
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preparation for trial, incurred aftec the making of the offer
of settlement; and ’

{b) The statutory rate of interest that could have
beent earned at the prevailing statutory rate on the amount
that a claimant offered to accept to the extent that the

interest is not otherw:se :included in the judgment.

The amount of any sanction imposed under this sectjon aga:inst
a plaintiff shall be set off against any award to the
plaint:ff, and if such sanction 18 1in an amount 1in excess of
the award to the plaintiff, judgment shall be entered in favor
of the defendant and against the plaint:ff in the amocunt of
the excess.

(5) This section shall not apply ta any class action
or shareholder derivative suit or to matters relating to
dissolution of marriage, alimony, nonsupport, or child
custody.

(6) Sanctions authorized under this section may be
imposed notwithstanding any limitation on recovery of costs or
expenses which may be provided by contract or in other
provisions of Plorida law. This section shall not be
construed to waive the limits of sovereign immunity set forth
in s. 768.28,

Section 2. This act shall take effect July 1, 1987, or

upon becoming a law, whichever occurs later.

3




STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR
Senate Bill 866

The committee substitute creates s. 45.061, F.S. First, it
clarifies that, for purposes of determining whether an offer
of settlement was unreasonably rejected, the defendant also
may be a counter-plaintiff and that as such the amount of the
judgment awarded to him, from which the 25 per cent deviation
is calculated, shall include money damages and costs and
expenses reasonably incurred by him.

Second, the committee substitute prevents the possibility of
double recovery of costs and expenses awarded by operation of
other provisions of Florida law in the amount of the sanction

awarded.
Finally, the committee substitute clarifies that nothing in

s. 45.061, F.S., would waive the limits of sovereign immunity
set forth in s. 768.28, F.S., 1986 Supp.

Committee on Judiciary-Civil

Bf letfr.

Staff Director

(FILE THREE COPIES WITH THE SECRETARY OF THE SENATE)
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SUBJECT: BILL NO. AND SPONSOR:
Civil Cases/ SB 866 by Judiciary-Civil
Settlements Committee and Senator Dudley

I. SUMMARY:
A. Present Situation:

Neirther the Florida Statutes nor the Florida Rules of Civil
Procedure provide for an offer of settlement. The Rules of
Civil Procedure provide for an offer of judgment, 1.442,
F.R.C.P. Under the rule a defendant can make an offer of
judgment to the adverse party any time more than 10 days before
the trial begins. When such an offer is accepted, the
defendant allows judgment to be entered against him for the
money or property specified in the offer, If the adverse party-
does not accept the offer and the judgment he obtains at traal
is not more favorable than the offer, he must pay the costs
incurred after the making of the offer.

Section 768.79, F.S., 1986 Supp., provides for an offer of
judgment and demand for judgment in an action for damages. The
section provides an incentive for both the plaintiff and the
defendant to accept an offer of judgment.

Under the statute, when the defendant files an offer of
judgment which the plaintiff does not accept within 30 days,
the defendant is entitled to reasonable costs and attorney's
fees incurred from the date of filing the offer 1f the judgment
obtained by the plaintiff 1s at least 25 percent less than the
offer. To implement this, the court sets off the costs and
fees against the award. If costs and attorney's fees exceed
the award, the court must enter a judgment for defendent for
the costs and fees, less the amount of the award. Plaintiff 1s
entitled to reasonable costs and attorney's fees i1f he files a
demand for judgment which the defendant does not accept and
obtains a judgment which is at least 25 percent greater than
the offer.

Under s. 768.79, F.S., 1986 Supp., offers and demands cannot be
made until 60 days after filing the suit, and cannot be
accepted later than 10 days before trial. The court has
discretion to determine that an offer was not made in good
faith and, if the court so finds, it may disallow award of
costs and fees. When determining the reasonableness of an
award of attorney's fees, the court may consider certain
enumerated factors and all other relevant criteria.

B. Effect of Proposed Changes:

Committee Substitute for Senate Bill 866 expands upon the offer
of judgment concept i1n s. 768.79, F.S., 1986 Supp., to
encourage settlements between parties. The bill would provide
sanctions for the unreasonable rejection of an offer of
settlement given by either a defendant or a plaintiff,

An offer will be presumed to have been unreasonably rejected by
a defendant 1f the final judgment is at least 25 percent



REVISED:

DATE:

BILL NO. CS/SB 866

May 5, 1987 ] Page _2

II.
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Iv.

greater than the plaintiff's offer, or by a plaintiff if the
final judgment is at least 25 percent less than the defendant's
offer. As the 25 percent deviations raise only presumptions,
the court may, in an appropriate case, determine that an offer
was unreasonably rejected even though it was within 25 percent
of the final judgment or that it was reasonably rejected
although the offer deviated more than 25 percent from the final
judgment.

Sanctions that could be imposed under the bill include payment
of the costs and expenses incurred after the making of an
offer. These sanctions may be imposed notwithstanding
limitations on recoveries b)- operation of contract or Florida
law. However, nothing in newly created s. 45.061, F.S., would
waive the limits of sovereign immunity as set forth in s.
768.28, F.S., 198& Supp.

If a sanction was imposed against a plaintiff, it would be set-
off against any award to the plaintiff. If the sanction was
greater than the award, judgment would be entered for the
defendant in the amount of the excess.

An offer made under this act may not be made until 60 days
after the service of the summons and complaint but must be made
at least 60 days before trial. Counter-offers may be made up
to 45 days before trial. Offers are valid for 45 days, unless
withdrawn (if withdrawn, no sanctions would be imposed).
Subsequent offers may be made. The making of an offer is
inadmissible as evidence, except for the enforcement of an
offer accepted or for the imposition of sanctions. Offers must
be in writing and must be served on the offeror.

The provisions of this act do not apply to class actions,
family law matters, or shareholders' derivative suits.

ECONOMIC IMPACT AND FISCAL NOTE:

A.

Public:

This legislation 1s designed to encourage settlements, and as
such could result in lower litigation costs.

Government:

If this legislation is successful in encouraging out-of-court
settlements, it should reduce the fiscal impact of litigation
on the court system,

Subsection (6) of proposed s. 45.061, F.S5., which allows
sanctions to be imposed notwithstanding any limitation on
recovery of costs or expenses in the Florida laws, could be
interpreted as providing an additional waiver of sovereign
immunity. However, such interpretation would be inconsistent
with the requirement of an "Express Waiver," Carlile v, Game &
Fresh Water Fish Commission, 354 So.2d 362 (Fla. 1977),

I1f interpreted as not providing a waiver, governmental agencies
would Le liable for sanctions imposed only within the present
waiver, but would be entitled to sanctions wherever
appropriate. Although awarded, sanctions could not be
collected from a judgment-proof party.

COMMENTS

None.

AMENDMENTS :

None.
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Plummer Stuart Weinstewn
Ros-Lehtinen Thomas Weinstock
Scott Thurman Woodson
Nays—None

On motion by Senator Hill, by two-thirds vote HB 1355 was withdrawn
from the Committee on Corrections, Probation and Parole

On motion by Senator Hill—

HB 1355—A bill to be entitled An act relating to corrections; provid-
ing for the awarding of gain-time to inmates who owe court costs, provid-
1ng a hmitation, providing an effective date

—a companion measure, was substituted for SB 1152 and read the
second tume by title On motion by Senator Hill, by two-thirds vote HB
1355 was read the third time by title, passed and certified to the House.
The vote on passage was:

Yeas—37

Barron Gordon Kuser Scott
Beard Grant Langley Stuart
Brown Grizzle Lehtinen Thomas
Childers, D Haur Malchon Thurman
Chulders, W D. Hill Margolis Weinstein
Crenshaw Hollingsworth ~ McPherson Wenstock
Deratany Jenne Meek Woodson
Dudley Jennings Myers

Frank Johnson Peterson

Girardeau Kirkpatrick Ros-Lehtinen

Nays—None

SB 1152 was laid on the tabie

CS for SB 866 3 A bill to be entitled An act relating to civil proce-

, F8.; providing for offers of settlement in civil

casorpmwdmg-fursanctxom tn the case of offers which are unreasonably

rejected, providing for set off, providing exceptions; providing exclus:ve
remedy; providing an effective date

—was read the second time by title

Senator Dudley moved the following amendment which was adopted
Amendment 1—On page 3, between hnes 23 and 24, msert.
Section 2 Section 45 062, Florida Statutes, 1s created to read:

45062 Settlements, conditions, or orders when an agency of the exec-
utive branch is a party.—In any civil action 1n which a state executive
branch agency or officer is a party in state or federal court, no officer,
agent, official or attorney who represents or 18 acting on behalf of such
agency or officer may settle such action, consent to any condition, or
agree to any order in connection therewith, if the settlement, condition,
or order requires the expenditure of or obhgation to expend any state
funds or other state resources, or the establishment of any new program,
unless

(1) The expenditure is provided for by an existing appropriation or
program estabhished by law; and

(2) Reasonable prior written notification 1s given to the President of
the Senate and the Speaker of the House of Representatives

{Renumber subsequent section.)

On motion by Senator Dudley, by two-thirds vote CS for SB 866 as
amended was read the third time by title, passed, ordered engrossed and
then certified to the House The vote on passage was.

Yeas—38

Barron Crawford Girardeau Hill

Beard Crenshaw Gordon Hollingswerth
Brown Deratany Grant Jenne
Childers, D. Dudley Grizzle Jennings
Childers. W D Frank Hair Johnson
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Kirkpatrick McPherson Ros-Lehtinen Weinstein
Langley Meek Scott Weinstock
Lehtinen Myers Stuart Woodson
Malchon Peterson Thomas

Margohs Plummer Thurman

Nays—None

On motion by Senator Dudley, the rules were waived and CS for SB
866 was ordered immediately certified to the House

Motions

On motion by Senator Barron, House Bills 1114 and 1115 were added
to the end of the local bill calendar.

LOCAL CALENDAR
Consideration of SB 1322 was deferred.

SB 1324 —A bill to be entitled An act relating to Lee County; amend-
ing s. 15, chapter 74-522, Laws of Florida, requinng the Lee County Sher-
iff’s Department to pay a portion of the health insurance costs of certain
retired personnel; providing for ehgibility for such benefit, providing an
effective date

—was read the second time by title On motion by Senator Dudley, by
two-thirds vote SB 1324 was read the third time by title, passed and cer-
tified to the House The vote on passage was

Yeas—39

Barron Girardeau Kirkpatrick Plummer
Beard Gordon Kiser Ros-Lehtinen
Brown Grant Langley Scott
Chulders, D. Grizzle Lehtinen Stuart
Childers, W D Har Malchon Thomas
Crawford Hill Margolis Thurman
Crenshaw Hollingsworth ~ McPherson Weinstemn
Deratany denne Meek Weinsteck
Dudley Jennings Myers Woodson
Frank Johnson Peterson

Nays-~None

SB 1327—A bl to be entitled An act relating to Lee County, provid-
ing for liens 1n favor of operators of hospitals upon causes of actisns,
suits, claims, counterclaims, and demands accruing to patients therein, or
their iegal representatives, and upon amounts due or payable under hos-
pital insurance or the like, and upon judgments, settlements, and settle-
ment agreements, reiated to1llness or injuries to such patients, for all rea-
sonable charges for hospital care, treatment, and maimntenance
necessitated by such iliness or injuries, and upon amounts due under hos-
pitalization, public hability, and other indemnity pohcies; providing for
method of perfecting and enforcing such liens, providing for recovery of
costs, attorney’s fees, and expenses, requiring claims for liens to be rec-
orded, providing for fees for recording, providing for method of satisfac-
tion of such liens, providing that a release or satisfaction 1s not valid as
against such a lien unless the lienholder joins theremn or executes a
release, providing that acceptance of a release or satisfaction of any cause
of action, suit, claim, counterclaim, demand, or yjudgment, or any settle-
ment 1n absence of release or satisfaction of lien, prima facie constitutes
impairment of such lien, giving the lienholder a right of action at law for
damages on account of such impairment; providing for recovery from one
accepting a release or satisfaction or making settiement, exempting from
provisions of this act matters within the purview of the Worker's Com-
pensation Law of this state; providing an effective date

—was read the second time by title On motion by Senator Dudley, by
twe-thirds vote SB 1327 was read the third time by title, passed and cer-
ufied to the House The vote on passage was

Yeas—39

Barron Childers, W D Dudley Grant
Beard Crawford Frank Grizzle
Brown Crenshaw Girardeav Hair

Childers D Deratany Gordoun Hill



Journal

of the

Florida
House of Representatives

Eighty-ninth

Regular Session
since Statehood in 1845

April 7 through June 6, 1987

[Including a record of transmittal of Acts subsequent to sine die adjournment]



966

Grindie Jones, B L Mitchell Silver
Guber Kelly Morse Simon
Gustafson King Mortham Simone
Gutman Langton Nergard Smith
Hanson Lawson Ogden Souto
Harden Lewis Ostrau Starks
Hargrett Libert: Patchett Stone
Harns Lippman Peeples Thomas
Hawkins Locke Press Titone
Healey Logan Reaves Tobiassen
Hill Lombard Reddick Tobin
Hodges Long Renke Trammell
Holland Mackenzie Rochlin Troxler
Ireland Mackey Rudd Upchurch
Irvine Martin Rush Wallace
Jamerson Martinez Sample Webster
Jennings McEwan Sanderson Wetherell
Johnson, B L  Meffert Sansom ‘Woodruff
Johnson, R C  Messersmith Saunders Young
Jones, C F Metcalf Shelley
Nays—None
Votes after roll call

Yeas—Rehm

So the bill passed, as amended, and was immediately certified to the
Senate after engrossment

HB 321 was taken up On motion by Rep. Rush, CS/SB 866, a similar
or companion measure, was substituted and taken up in lieu of HB

321 Hl&nthe House bill was laid on the table and—
CS for SB 866—A bill to be entitied An act relating to civil
p - g s 45061, F.S, providing for offers of settlement in

civil cases, providing for sanctions in the case of offers which are
unreasonably rejected, providing for set off, providing exceptions,
providing exclusive remedy, providing an effect:ve date

—was read the second time by title
Representative Rush offered the following amendment

Amendment 1—On page 3, line 16, after “nonsupport” 1insert
eminent domain,

Rep Rush moved the adoption of the amendment, which was adopted
without objection

On motion by Rep Rush, the rules were waived by two-thirds vote
and CS/SB 866, as amended, was read the third time by title On
passage, the vote was*

Yeas—113

The Chaiwr Deutsch Healey Mackey
Arnoid Drage Hill Martin
Ascherl Dunbar Hodges Martinez
Bainter Figg Holland McEwan
Bamjanin Frankel Ireland Meffert
Bankhead Friedman Irvine Messersmith
Bass Frishe Jamerson Metcalf
Bell Gaffney Jennings Mitcheil
Bloom Garcia Johnson, B L.  Morse
Bronson Gardner Johnson, R C  Mortham
Brown Glickman Jones, C F Nergard
Burke Gonzalez- Jones, D L Ogden
Burnsed Quevedo Kelly Ostrau
Canady Goode King Patchett
Carlton Gordon Langton Peeples
Carpenter Grnindle Lawson Press
Casas Guber Lewis Reaves
Clark Gustafson Libert: Reddick
Clements Gutman Lippman Rehm
Cosgrove Hanson Locke Renke
Crady Hargrett Lombard Rochlin
Crotty Hams Long Rudd
Davis Hawkins Mackenzie Rush
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Sample Simon Thomas Webater
Sanderson Simone Titone Wetherell
Sansom Smith Trammell Woodrufl
Saunders Souto Troxler Young
Shelley Starks Upchurch
Silver Stone Wallace
Nays—1
Diaz-Balart

Votes afier rol) call
Yeas to Nays—Simon

So the bill passed, as amended, and was immediately certified to the
Senate after engrossment

CS/HB B02—A bill to be entitled An act relating to toxic substances,
amending ss 442 102, 442 103, 442 109, 442 115, and 442.118, F S,
creating 5 442 130, F S, revising the definition of “health profession-
al”, providing for regulation of toxic substances stored in a workplace
by the Department of Labor and Employment Securnty, providing an
additional source for the Florida Substance List, exempting sealed
substances, consumer products, and stored substances from certan
regulations, providing for information regarding the presence of toxic
substances to be furnished to local emergency agencies, providing for
enforcement of regulations of the department by counties and munici-
palities, providing a civil penalty, providing for a standard form,
providing an effective date

—was read the second time by title
Representative Locke offered the following amendment
Amendment 1—On page 7, line 9, after the penod, nsert

Section 7 Toxic substances in construction, repair, or maintenance of
public school faciities —

(1) All toxic substances enumerated in the Floridae Substance List
established pursuant to s 442 103, Flonida Statutes, that are to be used
in the construction, repair or maintenance of educational facilities are
restricted to usage according to the followtng provisions:

(a) Before any such substance may be used, the contractor shall notify
the district superintendent tn writing at least three working days prior
to ustng the substance The notification shall contain

1 The name of the substance to be used,
2 Where the substance s to be used, and
3 When the substance ts to be used

There shall be attached to the notification a copy of a materal safety
data sheet as defined in s 442 102, Flonda Statutes, for each such
substance

tb) The district superintendent shall tcke all reascnable actions to
ensure that the contractor complies with the safety precautions and
handling instructions set forth in the materwal safety data sheet for each
substance used by the contractor so that usage of the substance poses no
threot to the health and safety of students, school personnel, and the
general public

(2) This section shall not be construed to rmpair the validity of
obligations under contracts in existence on the effective date of this act
(renumber subsequent sections !}

Rep Locke moved the adoption of the amendment, which was
adopted without obyection.

Representative Locke offered the following title amendment

Amendment 2—On page 1. line 18, after the semicolon, 1nsert
requirtng notwe of toxic substances which may be used in the
performance of such contract, providing the district superintendent with
the responsibility of enforcing safety precautions set forth in the material
safety data sheets for toxic substances used, prouiding a prohibition
against the impairment of obligations of contract,

Rep Locke moved the adoption of the amendment. which was
adopted without objection
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unnecessaery expense and delay. This amendment adds subdivision (a) to
Rule 63, ;tving 2 successor judge the discretion to assume the duties of a
judge who becomes disabled anytime after comm encement without granting
a new trial.

To avoid the injustice that may resut 1n some cases due to the
successor judge's unfamiliarity with the action, the new Rule 63(a)
prowides, 1n language simiar to Federal Rule of Criminal Procedure 25(a),
that the successor judge must certify familiarity with the record and
determine that the case may be completed before that judge without
prejudice to the parties. If the successor judge during tnal determines that
he cannot adequately famuiarize himself with the evidence already
presented to the court ssmply by reading the record, then a new trial may
be ordered. This often would be the case when an assessment by the judge
of the credibility of witnesses who have appeared 1s required.

Rule 63(b) continues the substance of the original rule and governs
situations 1n which the trial has been completed and there has been a
verdict or findings of fact and conclusions of law before the disability
occurs. The text has been revised to align it with that of Rule 63(a).

Rule 68. Offer of Judgment Settlement; Sanctions

1 At any time more than 10 days before the teial begins; a party
2 defending against a elatm may serve upon the adverse party an offer
3 to eliow judgment to be taken agenst him for the money or properly
4 or to the effeet specified 1n s offer; with costs then acerted: i
5 within 10 days after the service of the offer the adverse party serves
6 weitten notiee that the offer 43 accepted; either party may then fite
7 the offer and notice of acceptianee together with proef of service
8 thereof and thereupon the elerk sheit enter fudgment: An offer not
9 eccepted shail be deemed writhdrawn and evidenee thereof is not
10 admissibie except in a proceeding to determine eosts: If the
11 judgment finelly obtained by the offeree is not more favorabie than

12 the offer; the offeree must pay the costs incurred efter the making

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

37
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of the offer: The fact that an offer 13 made but not aceepted does
not preelnde a subsequent offers When the labiity of one party to
enother has been determined by verdiet or order or judgment; but
the amount or extent of the liability remeim to be determined by
further proceedingy; the party adjudged trable may make an offer of
judgment; which shell have the same effeet as an offer made before
4rie} +f it 13 served within a reasonable time not iess than 19 days
prier {0 the eommencement of hearings to determine the amount or
extent of habiity:

At any time more than 60 days after the service of the

sunmons and complaint on a party but not less than 90 days (or 75

days if it is a counter-offer) before trial, either party may serve

upon the other party but shall not file with the court a written offer,

denominated as a offer under this rule, to settle a claim for the

money, property, or relief specified in the offer and to enter into a

stipulation dismissing the claim or to allow judgment to be entered

accordingly. The offer shall remain open for 60 days unless sooner

withdrawn by a writing served on the offeree prior to acceptance by

the offeree. An offer that remains open may be accepted or

rejected in writing by the offeree. An offer that is neither

withdrawn nor accepted within 60 days shall be deemed rejected.

The fact that an offer is made but not accepted does not preclude a

subsequent offer. Evidence of an offer is not admissible except in

proceedings to enforce a settiement or to determine sanctions under

this rule.
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If, -pon a motion by the offeror within 10 days after the entry

of judgment, the court determines that an offer was rejected

unreZ.onably, resulting in unnecessary delay and needless increase in

the cost of the litigation, it may impose an appropriate sanction

upon the offeree. In making this determination the court shall

consider all of the relevant circumstances at the time of the

rejection, including (1) the then apparent merit or lack of merit in

the claim that was the subject of the offer, (2) the closeness of the

questions of fact and law at issue, (3) whether the offeror had

unreasonably refused to furnish information necessary to evaluate

the ressonableness of the offer, (4) whether the suit was in the

nature of a "test case," presenting questions of far-reaching

importance affecting non-parties, (5) the relief that might

reasonably have been expected if the claimant should prevail, and (6)

the amount of the additional delay, cost, and expense that the

off eror reasonsbly would be expected to incur if the litigation should

be prolonged.

In determining the amount of any sanction to be imposed

under this rule the court also shall take into account (1) the extent of

the delay, (2) the amount of the parties' costs and expenses,

including any reasonable attormey’s fees incurred by the offeror as a

result of the off eree's rejection, (3) the interest that could have

been earned at prevailing rates on the amount that a claimant

RULES OF CIVIL PROCEDURE e

61 offered to accept to the extent that the interest i1s not otherwise

62 included in the judgment, and (4) the burden of the sanction on the

63 off eree.

64 This rule shall not apply to class or derivative actions under

65 Rues 23, 23.1, and 23.2.

COMMITTEE NOTE

The purpcse of Rule 68 as adopted in 1938 was to encourage
settlements and avoid protracted litigation by taxing a claimant with costs
if he should recover no more after trial than would have been received iIf
the claimant had accepted the defending party's offer to enter judgment in
the daimant's favor for a specified amount of money or property, or other
relief. The rue, which has been amended twice but only in minor respects,
rarely has been invoked and has been considered largely ineffective as a
means of achieving its goals.

The principal reasons for the rule’s past failure have been (1) that
"costs," except in rare instances in which they are defined to include
sttorneys' fees, see, e.g., Civil Rights Act of 1964, 42 U.S.C. §2000e-5(k)
1976), are too small a factor to motivate parties to use the rule; and (2)
that the rule is a "one-way street,” availabie only to those defending
against claims and not to claimants., Moreover, some parties defending
against ciaims for money are inclined to delay making otherwise acceptablie
off ers until tnial so that in the interim they may have the use at favorable
interest rates of funds that otherwise would have been available to the
off eree under an off er accepted at an esrlier time,

Rule 68 has been amended to remedy these weaknesses and render it
effecive as a means of accomplishing its omginal goals. It has been
recaptioned to refer to "Settlement” to indicate it is that process rather
than entry of judgment that is being fostered. Acccocdingly, the rule now
authorizes a dismissal pursumnt to a stipulation and no longer requires the
formal filing of the offer and acceptance and the entry of a judgment. The
parties, of course, remain free to do that if they wish. Nor need an offer
under this rule be served on all adverse parties.

The first sentence of the rue has been revised to permit all parties,
induding claimants, to make offers of settiement. The earlier requirement
that the offer be made at least 10 days before trial has been revised to at
least 90 days before trial or to at least 75 days before trial if the offeris a
counter-offer. This change reflects the view that parties should be
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encouraged to consider settlement seriously at a reasonably esrly stage in
the litigation after enough discovery has been had to appraise the strengths
and weaknesses of a claim or defense. The first sentence also delays the
Rule 68 procedure to at least 60 days after the service of the sunmons and
complaint on a party to an offer in order to guard against premature offers
under the rule that a defending perty 1s unable to evaluate properly.

The rule also has been revised to eliminate the former provision that
the offeror add to his offer the "costs then accrued." Some statutes
presently provide that "costs" include attorneys' fees. See, e.g., Freedom
of Information Act, 5 U.S.C. §552(aX4XE) (1976); Clayton Act, 15 U.S.C. §15
0976); Copyright Act,17 U.S.C. §505 (1376); Voting Rights Amendments Act
of 1975, 42 U.S.C. §1973l(e) (1976); Civil Rights Attorneys' Fees Awards Act,
42 U.S.C. §1988 (1976). This has led to uncertainty whether an offer under
Rule 68 in such cases also must specifically add attorneys' fees. See, Delta
Air Lines, Inc. v. August, 450 US. 346, 363-66 (981) (Powell, J.,
concurring). Some courts have held that the term "costs" in existing Rule
68 includes attorneys' fees. Fulps v. City of Sgnngjlel% 75 F.2d 1088 (6th
Cir. 1983); Waters v. Hueblein, 485 F. Supp. 110 {N.D. Cal. 1979); Scheriff v.
Beck, 452 F. Supp. 254 (D. Colo. 1978); Chesny v. Marek, 720 F.2d 474 (7th

ir. 1983), cert. granted, 104 S.Ct. 2149 (1984). Others take a contrary
view. Greenwood v. Stevenson, 88 F.R.D. 225 (D.R.L. 1980); Gamlen
Chemical Co. v. Dacar Chemical Products Co., 5 F.R.D. 215 (W.D. Pa.
1946). The rule's purpose can be achueved with less confusion by deleting
the former provision so that acceptance of the offer would amount to a
settlement of the entire amount claimed by the offeree, including accrued
costs and attorneys' fees.

The second sentence of the rule has been revised to give the offeree
60 days instead of 10 days (as formerly provided) withuin which to decide
whether to accept. The 10-day period was thought to be too short to enable
many offerees to act upon offers made to them, particulariy when
authority from others (f or example, insurers or the government) had to be
obtained before action could be taken on an offer or when the off eree
needed additional information to which it would be entitled by way of
discovery under the rules to appraise the fairness of the offer. The rule
now makes 1t clear that the offer remains open throughout the 60-day
period unless 1t is withdrawn before acceptance or rejection in writing.
However, a written counter-offer would not constitute a rejection unless it

exoressly so stated. An offer that has neither been withdrawn nor accepted
within the 60—-day period 1s deemed to have been rejected. Only offers that
have been rejected are affected by the remaining provisions of Rule 68.

The last sentence of the first paragraph provides that evidence of an
offer shall not be admissible except in proceedings to enforce a settiement
‘or to determine sanctions under the rule. This provision is designed to
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encourage the making of offers under the rule by assuring that the offeror
will be protected against prejudicial use of an offer. The provision is
consistent with Fed. R. Evid. 408, which provides that offers of
compromise are not admissible to prove hability for or the invalidity of a
claim or its amount.

The second paragraph of the new rule provides that when the court
finds that an offer of settlement is rejected unreasonably, resulfng in
unnecessary delay and neediess increase in the cost of the litigation, the
off eree, whether a claimant or a def endant, may be subjected by the court
to an appropriate sanction. The increased risk faced by an offeree who has
acted unreasomably, causing needless expense and delay, 1s expected to
encourage more serious evaluation of a proposed settlement at an earlier
stage than otherwise might occur, which should lead to more dispositions of
cases before the heaviest expenses have been 1ncurred.

The issue of what is an unreasonzble rejection of an offer 1s
expected to be determined objectively on the basis of the relevant
surrounding circumstances, a number of which are enumerated in the rule.
The court hes sufficient authority to prevent the rule from being used by a
party who makes an offer in bad faith. The purpose 1s to prevent a
defendant-offeror from taking unfair advantage of a claimant-offeree by
making a riskless offer; for example, offering to settle a non-frivolous
claim for an amount so small 1n relation to the merits of the claim that the
offeror should know that the offeree certainly will decline to accept 1t. In
multiparty litigation, the court may find that the offeree’s failure to
accept an offer was not unreasomable because (l) the offer was out of
proportion to a defendant's reasonably foreseeabie share of all defendants'
liability to the plaintiff; or (2) a claimant-offeree reasonably concluded
that a settlement with one tortfeasor would damage his ability to collect
the balance of his damages from other tortfeasors.

The rule also acknowledges that the offeree may need to resort to
discovery to evaluate the offer. Certainly an offeror, after making an
offer, must permit the offeree to have access to discoverable information
in the off eror's control that is reasonably necessary to evaluate the fairness
of the offer. Use of discovery should minimize the risk that the offeror
may not have disclosed material inform ation bearing on the fairness of the
offer.

The new rule also provides that in determining the amount of any
sanction, the court must take into account a number of additional factors
that have been set out in the thurd paragraph of the rule to make certain
that the award is neither excessive nor irnsufficient. The judge should make
certain that the amount awarded is 1n proportion to the needs of the case.
The judge, however, does not have unbridled discretion since that might
destroy the rule's potential for encouraging parties to consider settlement
seriously at an early stage in the action.
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A sanction under Rule 68 must be sought within 10 days of the entry
of judgment. A relatively short time period has been set in order to avoid
problems created by a prompt appeal and a claim that the trial court has
lost its power to make post-trial orders.

Nothing in the rule affects the court's statutory authority to award
attorneys' fees to a prevailing party in certain types of cases. See, e.g., 15
US.C. SI5 (1976) (Clayton Act); 15 U.S.C. §1640(a)X3) (976) (truth in
lending); 17 U.S.C. §505 (1976) (copyright); 33 U.S.C. §1365(d) (1976) (water
pollution); 42 US.C. §51988, 2000a~-3(b), 2000e-5(k) (civdl rights). Rule 68
implements an entirely different policy — encouraging settlements at the
earliest possible time — by imposing a sanction on conduct that is found to
be wunreasonabie and that results in unnecessary delay or needless increase
in litigation costs. The rule thus applies the principle that a court may
impose a reasonable sanction, including an award of attorneys' fees, as a
means of facilitating the efficient operation of the litigative process, as in
the case of litigants who tireaten the process by refusing disdosure, Rule
37(bX2XE), (c), and (d), who file pleadings or motions without having a
reasonable basis for believing they are well-grounded in fact or law, Rules
1 and 26(g), who [ile summary judgment affidavits in bad faith, Rule 56(g),
who fail to attend a noticed deposition, Rule 30(g), or who have claims
dismissed under Rule 41(aX2). Even without the rule the court already has
the power in determining the value of the attorney's services under a fee
award statute to take into consideration a party's refusal to accept a
reasonable offer that, if accepted, would have eliminated the necessity for
further legal servicesfrom the date of the offer.

Conversely, statutory authority to award an attorney's fee to the
prevailing party does not preclude the court from imposing a sanction under
Rule 68 for unreasonable conduct causing unnecessary delay and expense
when it otherwise is appropriate to do so. As in other situations (e.g.,
Rules 11, 16, 26(g), and 37), the rue’s express grant of discretion to the
judge should protect against any sanction that is unjustified under all of the
circumstances. Indeed, this discretion should assure that sanctions imder
this rule do not frustrate the various policies of the fee statutes.

The last sentence makes it clear that the amended rule does not
apply to class or derivative mctions. They are excluded for the reason that
acceptance of any offer would be subject to court approval, see Rules 23(e)
and 23.1, and the offeree's rejection would burden a named representative-
offeree with the risk of exposure to potentially heavy liability that could
not be recouped from unnamed class members. The latter prospect,
inoreover, could lead to a conflict of interest between the named
representative and other members of the class. See, Gay v. Waiters &

Dairy Lunchmen's Union, Local 30, 86 F.R.D. 500 (N.D. Cal. 1980).
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Finally, the rule does not exclude from i% application cases in which
a daimant-offeree who rejects an offer fails ultimately to obtain a
judgment in its favor. As a result the rule would apply if the refusing
claimant wins nothing or wins a judgmentinits favor for less than the offer
it declined. Thus, the rule avoids the problem of construction that was
involved in Delta Air Lines, Inc. v. August, 450 U.S. 346 (1981). Other
portions of the rule protect plaintiffs who recover nothing from being
victimized by sham offers.

PROPOSED AMENDMENTS TO THE SUPPLEMENTAL RULES FOR
CERTAIN ADMIRALTY AND MARITIME CLAIMS

RULE C. ACTIONS IN REM: SPECIAL PROVISIONS
1 * B %
2 (3) PROCESS. Upon the filing of the complaint the clerk
3 shall forthwith issue a warrant for the arrest of the vessel or other
4 property that is the subject of the action end deliver it to the

) marshal for service. If other property, tanmble or intangible, is the

6 subject of the action, the warrant shail be delivered by the clerk to

7 the marshal or a person specially appointed by the court for

8 service. If the property that is the subject of the action consists in
9 whole orin part of freight, or the proceeds of property sold, or other
10 intangible property, the clerk shall issue a summons directing any
11 person having contral of the funds to show cause why they should not
12 be paidinto court to abide the judgment.
13 ¢ % 2
14 () ANCILLARY PROCESS. In any action in rem in which
15 process has been served as provided by this rule, if any part of the
16 property that is the subject of the mction has not been brought

17  within the control of the court because it has been removed or sold,
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HB_321

RELATING TO: Civil cases/settlements

SPONSOR(S): Rush .

EFFECTIVE DATE: July 1, 1987

COMPANION BILL(S):

OTHER COMMITTEES OF REFERENCE: (1) Appropriations

(2)
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I. SUMMARY :

A,

Present Situation:

Pursuant to Rule 1.442, Florida Rules of Civil Procedure, a
defendant may file at any time after the filing of his answer, an
Offer of Judgment, by which he agrees to the imposition of a
judgment against him for the amount specified in the offer. 1In
the event the offer is refused, the person making the offer is
entitled to recover any costs incurred thereafter if the final
judgment does not exceed the offer. No provision is made for an
award of costs or attorneys' fees where an unrecorded offer is
unreasonably rejected.

Effect of Proposed Changes:

This proposed legislation would provide sanctions for the
unreasonable rejection of an offer cf settlement given by either
a defendant or plaintiff. An offer will be presumed to have been
unreasonably rejected by a defendant if the final judgment is Z5
percent greater than the plaintiff's offer, or by a plaintiff if
the final judgment is at least 25 percent less than less than the
defendant's offer. As the 25 percent deviations raise only
presumptions, the court may, in an appropriate case determine
that an offer was unreasonably rejected which was closer to the
final judgment or that it was reasonably rejected although the
offer deviated more than 25 percent from the final judgment.

Sanctions provided under this act include costs and expenses,
including attorneys' fees, investigative expenses, expert witness
fees and other reasonably incurred trial preparation expenses,
incurred after the making of an offer. These sanctions may be

STANDARD FORM - 1/28/86
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II.

III.

Iv.

6, 1987
imposed notwithstanding limitations on recoveries by operation of
contract or other laws.
An offer made under this act may not be made until 60 days after
the service of the summons and complaint, but must be made at
least 60 days before trial. Counter-offers may be made up to 45
days before trial. Offers are valid for 45 days, unless
withdrawn (if withdrawn, no sanctions would be imposed).
Subsequent offers may be made. The making of an offer is
inadmissable as evidence, except for the enforcement of an offer
accepted or for the imposition of sanctions. Offers must be in
writing and must be served on the offeror.
The provisions of this act do not apply to class actions, family
law matters, or shareholders derivative suits.

ECONOMIC IMPACT:

A. Public:

This legislation is designed to encourage settlements, and as
such could result in lower litigation costs. Any imposition of
sanctions under this act should have an equal negative and
positive fiscal impact on the public.

B. Government:

If this legislation is successful in encouraging out-of-court
settlements, it should reduce the fiscal impact of litigation on
the court system. Whether the impact would be sufficient to
affect the need for judges cannot be accurately determined at
this time.

Subsection (6) of proposed section 45.061, Florida Statutes,
could be interpreted as providing an additional waiver of
sovereign immunity. Such interpretation would be inconsistent
with the requirement of an "Express Waiver." Carlile v. Game &
Fresh Water Fish Commission, 354 So.2d 362 (Fla. 1977).

If interpreted as not providing a waiver, governmental agencies
would be liable for sanctions imposed only within the present
waiver, but would be entitled to sanctions wherever appropriate.
Although awarded, sanctions could not be collected from a
judgment-proof party.

STATE COMPREHENSIVE PLAN IMPACT:

None
COMMENTS :

None

STANDARD FORM - 1/28/86
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V. AMENDMENTS
None
VI. PREPARED BY: THomas R. Tedcastle |

VII. STAFF DIRECTOR: Richard Hixson 424 e
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I. SUMMARY:
A. Present Situation:

Pursuant to Rule 1.442, Florida Rules of Civil Procedure, a
defendant may file at any time after the filing of his answer, an
Offer of Judgment, by which he agrees to the imposition of a
judgment against him for the amount specified in the offer. 1In
the event the offer is refused, the person making the offer is
entitled to recover any costs incurred thereafter if the final
judgment does not exceed the offer. No provision is made for an

award of costs or attorneys' fees where an unrecorded offer is
unreasonably rejected.

B. Effect of Proposed Changes:

This proposed legislation would provide sanctions for the
unreasonable rejection of an offer of settlement given by either
a defendant or plaintiff. An offer will be presumed to have been
unreasonably rejected by a defendant if the final judgment is 25
percent greater than the plaintiff's offer, or by a plaintiff if
the final judgment is at least 25 percent less than less than the
defendant's offer. As the 25 percent deviations raise only
presumptions, the court may, in an appropriate case determine
that an offer was unreasonably rejected which was closer to the
final judgment or that it was reasonably rejected although the
offer deviated more than 25 percent from the final judgment.

Sanctions provided under this act include costs and expenses,
including attorneys' fees, investigative expenses, expert witness
fees and other reasonably incurred trial preparation expenses,
incurred after the making of an offer. These sanctions may be

STANDARD FORM - 1/28/86
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imposed notwithstanding limitations on recoveries by operation of
contract or other laws.

An offer made under this act may not be made until 60 days after
the service of the summons and complaint, but must be made at
least 60 days before trial. Counter-offers may be made up to 45
days before trial. Offers are valid for 45 days, unless
withdrawn (if withdrawn, no sanctions would be imposed).
Subsequent offers may be made. The making of an offer is
inadmissable as evidence, except for the enforcement of an offer
accepted or for the imposition of sanctions. Offers must be in
writing and must be served on the offeror.

The provisions of this act do not apply to class actions, family
law matters, or shareholders derivative suits.

I1. ECONOMIC IMPACT:

A. Public:

This legislation is designed to encourage settlements, and as
such could result in lower litigation costs. Any imposition of
sanctions under this act should have an equal negative and
positive fiscal impact on the public,.

B. Government:

If this legislation is successful in encouraging out-of-court
settlements, it should reduce the fiscal impact of litigation on
the court system. Whether the impact would be sufficient to
affect the need for judges cannot be accurately determined at
this time.

Subsection (6) of proposed section 45.061, Florida Statutes,
could be interpreted as providing an additional waiver of
sovereign immunity. Such interpretation would be inconsistent
with the requirement of an "Express Waiver." Carlile v. Game &
Fresh Water Fish Commission, 354 So.2d 362 (Fla. 1977).

If interpreted as not providing a waiver, governmental agencies
would be liable for sanctions imposed only within the present
vaiver, but would be entitled to sanctions wherever appropriate.
Although awarded, sanctions could not be collected from a
judgment-proof party.

III. STATE COMPREHENSIVE PLAN IMPACT:

None
1v. COMMENTS

None

STANDARD FORM - 1/28/86
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V. AMENDMENTS :

Amendment Number 1 is a clarifying amendment which provides the same
sanctions for counter-plaintiffs as is provided for plaintiffs.
Amendment Number 2 provides that the provisions of this bill do not
apply to eminent domain actions. Amendment Number 3 is designed to
avoid double reimbursement for costs awarded to a prevailing party.
Amendment 4 clearly specifies that the legislation is not a further
waiver of sovereign immunity.

-

A

VI. PREPARED BY: THomas R. Tedcastle

VII. STAFF DIRECTOR: Richard Hixson
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ENROUED

A bill to be entitled
An act relating to civil procedure; creating s.
45.061, P.S.; providing for offers of
settlement t1n civil cases; providing for
sanctions 1n the case of offers vhich are
unreasonably rejected; providing foc set off;
providing exceptions; providing exclusive

remedy; providing an effective date.
8e It Enacted by the Legislature of the State of Florida:

Section 1. Section #5.061, Florida Statutes, 1s
created to read:

45.061 Offers of settlement,--

(1) At any time more than 60 days after the service of
a summons and complaint on a party but not less than 60 days
(or 45 days if it 1s a counteroffer) before trial, any party
may serve upon an adverse party a wvritten offer wvhich shall
not be filed vi;h the court, vhich offer shall be denominated
as an offer under this sect:on, to settle a claim for the
money, property, or relief specified i1n the offer and to enter
into a stipulation dismissing the claim or to allov judgment
to be entered accordingly. The offer shall remain open for 45
days unless sconer vithdrawn by a writing served on the
offeree prior to acceptance by the offeree. An offer that 13
neither vithdravn nor accepted within 45 days shall be deemed
rejected. The fact that an offer is made but not accepted
does not preclude the mak:ng of a subsequent offer. Evidence
of an offer 13 not admissible except i1n proceedings to enforce
s settlement or to determine sanctions under this section,

866
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(2) 1f, upon a motion by the offeror within )0 days
after the entry of judgment, the court determines that an
offer vas rejected unreasonably, resulting i1n unnecessary
delay and needless increase 1n the cost of litigation, i1t may
impose an appropriate sanction upon the offeree. [n making
this determination the court shall consider all of the
retevant circumstances at the time of the rejection,
including:

(a) wWhether, upon specific request by the offeree, the
offeror h:d unreasonably refused to furnish information which
vas necessary to evaluate the reasonableness of the offer.

(b) wWhether the suit was 1n the nature of a “test-
case, " presenting questions of far-reaching i1mpoctance

affecting nonparties.

An offer shall be presumed to have been unreasonably re)ected
by a defendant :f the judgment entered 13 at least 25 percent
greater than the offer rejected, and shall be presumed to have
been unreasonably rejected by a plainti1ff 1f the judgment
entered 13 at least 25 percent less than the offer rejected.
For the purposes of this section, the amount of the judgment
shall be the total amcunt of money damages avarded plus the
amount of costs and expenses reasonably incurred by the
plaintiff or counter-plaintiff prior to the making of the
offer for which recovery 1s provided by operation of other
provisions of Florida lav.

(4) In determining the amount of any sanction to be
imposed under this section, the court shall awvard:

(a) The amount of the parties’ costs and expenses,
including reasonable attorneys® fees, investigative expenses,

expert witness fees and other expenses vhich relate to the

2 8R6
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preparation for trial, itncurred after the making of the offer
of settlement; and

(b) The statutory rate of interest that could have
been earned at the prevailing statutory rate on the amount
that & claimant offered to accept to the extent that the

interest 18 not otherwise included in the judgment.

The amcunt of any sanction imposed under this section against
a plaintif( shall be set off against any award to the
plaint1ff, and if such sanction is in an asount in excess of
the awvard to the plaintiff, judgment shall be entered in favor
of the defendant and against the plaintiff i1n the amount of
the excess.

(5) This section shall not apply to any class action
or shareholder derivative 3uit or to matters relating to
dissolution of marriage, alimony, nonsupport, eminent domain,
or child custody.

(6) Sanctions authorized under this section may be
imposed notwvithstanding any limitation on recovery of costs or
expenses vhich may be provided by contract or in other
provisions of Florida lav. This section shall not be
construed to wgive the limits of sovereign immunity set forth
in s. 768.28.

Section 2, Section 45.062, rlorida Statutes, 1S
created to read:

45,062 Settlements, conditions, or orders vhen an
agency of the executive branch i1s a party.-—-In any civil
action 1n vhich a state execytive branch agency or officer is
a party 1n state or federal court, no officer, agent, official
or attorney vho representsg or is acting on behalf of such

agency or officer may seitle such action, consent to any

8 RR6
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condition, or agree to any order

the settlement, condition, or order requires the expenditure
of or obligation to expend any state funds or other state
resources, or the establishment aof any nev program, unless:

{1} The expenditure 1s provided for by an existing

Second Bngrossed (ntc)

i1n connection therewith, 1€

appropriation or program established by law; and

(2) Reasonable prior written notification is given to

the President of the Senate and the Speaker of the House of

Representatives.

Sectaion 3.

This act shall take effect July 1, 1987, or

upon becoming a lav, vhichever occurs later.
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the Sergeant at Arms on at Arms and the Clerk on
April 7 19 87 April 7 19_87
at /0:3V¢ » (time). in compliance with Rule 6.
T e Aern T :
Sergeant at Arms Committee Secretary
Distribution: Sergeant; Clerk (Calendar); H-14(85C)

Leg. Info.; others as required by Rule 6.



S. ‘cl‘%/é‘ 1

NOTICE of COMMITTEE MEETING
House of Representatives

JUDICIARY

Full Committee

May 7 8:00-10:00 a.m.

\§9t\() ‘1. SB 0081 by w.D. Childers--Liens/cotton ginners

[y = S
& éﬁa!i 3. HB 0586 by Burke & others--Civil liability/criminal entry

Y 4. HB 0135 by Gordon--Justice/judge retirees/compensation

§;}6{> \ HB 1269 by Veterans,

2. HB 0585 by Burke & others--Electric devices/civil liability 7ap< 2

5. HB 0826 by Bankhead--Damages/apportionment exception

2. HB 0617 by Wallace--Guardians/powers 1ncreased

\.
— ‘QFL'“Lﬁ: HB 0421 by Gustafson--Condominiums/storm protection

==£::§i2_* 10. HB 0187 by Libert:i & others--Lardlords & tenants

°4“£;/ HB 0786 by Mackenzie--Warranty deeds/parcei ID number

_11. HB 0801 by Bass--Service of process/substituted

( 2: i 12. HB 0714 by Cosgrove--Landlord & tenant/renta.s
[y
S:é=;l___13. HB 0452 by Rush & others--Service of process

> Jduf ~O

T £°

proceedings/guardians

HB 0898 by Drage--Wastewater liabiiity/:rrigation

j)\
| &_15. HB 1305 by Youth & Reddick--Minors/crimina.
i

16. HB 1082 by Sanderson & others--Labor or emplioyment

dispute/violence

HB 0229 by Logan--Landlord & tenant/smoke detection

. A
. HB 0321 by Rush--Civil cases/settlements 7-,¢ o (F~

1mmun1ty

Lope

Military Affairs & Emergency Preparedness,
Locke & others--Organized milit:ia/liaciiity

Ratification of referral to subcommittees of the following bills:

Court Systams, Probate & Corsumer Law:

Received in the Office of
the Sergeant at Arms on

May S 19 87
at . J‘?Z ;24ﬂ - (time).
Cegel s

Sergean

Distribution: Sergeant; Clerx (Calendar):

Wam, it hﬁ o

Chairman

Filed by me with the Sergeant

at Arms and the Clerk on

~ May S 19 87

HB's 1342, 1354, 12382,

J)\
Tep < 2 )
N
2.
S AV
1383

'S

in compliance with Rule 6.

O\’ﬁu% 5( 3amiPﬁ;

Committee Secretar:

Leg. Irfo.; others as required by Rule 6.

H-14(85C)
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