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By Representative Cdrpenter 

A bill to be entitled 

An act relating to consumer protection; 

creating s. 501.059, F,S.; provid1ng 

def1n1t1ons; prov1d1ng restrictions upon 

unsolicited consumer telephone calls to 

res1de�ces; proh1b1t1ng the mak1ng of 

unsol1c1ted consumer telephone calls to certain 

subscribers; author1z1ng the D1v1sion of 

Consumer Services of the Department of 

Agriculture and Consumer Services �o 

invest1gate complaints of v1olat1ons and 

institute c1v1l proceedings; prov1d1ng 

severab1lity; prov1d1ng an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section L Section 501.059, Florida Statui:es, is 

created to read: 

�01____,___Qi.2_ Res1dent1al telephQD��;ita� 10G....,_-

{l) As used 1n th1s section: 

(a) "Consumer telephone call" means a call mad�

!_�lephore sol1c1tor for the purpose of sol1c,t1nq a sale of 

any consumer goods or services to the person ::al :,,.i,________Qr__f_Q_I_ 

the purpose of sol1cit1nq an extension of �d1t for _consume� 

goods or services to the person called, or for the purpose_of 

obta1n1ng 1nformation that will or may be used for the direct 

sol1c1tation of a sale of consumer goods or services to the 

person called or an extension of credit for such purposes.

llil "Consumer goods or services" means any tangible 

personal property which 1s normally used for personal, family, 

or household purposes, 1nclud1ng1 without 11m1tation, any such 

CODIMG W•rih ,n ...._,. .._,- tyl" .,. lli•l•t1•n1 frem e1111hn1 lew, wenl1 unierltn,◄ ,,.. ellitl1tlen1. 
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property intended to be attached to or installed 1n any real 

property without regard to whether 1t 1s so attached or 

installed, as well as cemetery lots and time-share estates, 

�nd any services related to such property. 

ill "Unsol1c1ted consumer telephone �all n means � 

consumer telephone call other than a call m�de: 

1. 

1.21 

1.22 

1. 23 

l:lus 

Ir1_ r!!sponse to an express request of th@ pers_gri_ :1 called;-

2. 
10 

- Pr1mar1ly 1n connect1on with an @x1sting debt or 

contract, payment or perform�nce of which has not been 

completed at the time of such call; or 

1.25 

1: lus 

1. 27

l:lus

1.29
11 
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3. To any person with whom the telephone sol1c1tor has !1.31

an existing business relat1onsh1p. 

(d) •cornm1ss1on" means the Florida Public Service

Commission. 

w •_Tel@phone sol1c1tor" means any natural person, 

firm, organization, partnership, association, or corporat1_9n 

�ho mak@s or causes to be made a consumer t@lephone call, 

including, but not limited to, calls made by use of aut9_1nated 

dialing or recorded message gevices. 

1. 32 

l:lus

1. 34

1: lus 

l. 36 

1.37 

1. 38 

ill •oiv1s1on" means the D1v1sion of Consume_r Serv1G__e§. 11.40

of the Department of Agriculture and Consumer Serv1ces. 

(2) Any telephone solicitor who m�ke§___�n unsol1c1t@g

consumer telephone call to a residential telephone nµrr�b�r 

!!lhall;

ill Identify himself or herself and the business on 

vhose beh�lf he or she is sol1cit1ng immediately upon making 

contact by telephon@ with the pe,son who 1s the ob7ect of the 

telephone solicitation; and 

(b) Within 30 seconds afte, beginn1ng the

conversation, 1ngu1re whether the person being sol1ctted 1s 

1.41 

l:lus 

1. 43 

1.45 

1.4 7 

1.4'8 

l: lus 

1.50 

COOING: Words ser�cke" are deletions; words underlined are additions. 



l 

2 

3 

' 

5 

6 

7 

8 

9 

10 

11 

12 

13 

" 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2B 

29 

30 

31 

62-HA-11-6 

interested in l1sten1ng to a sales presentation and 

1rnmed1ately discontinue the sol1c1tation if the person belnq 

sol1c1ted gives a negative resporse. 

(31 Any res1dentlal telephone subscriber des1r1ng a 

1. SJ 

1.5 

g_i_rectory l1st1nq 1nd1cat1ng that the subscriber does not wish 11.Si 

t__o _receive unso_lic1ted_consum�r telephone calls may notify the 

serving local exchange company and order an extra lll",e l1st1ng ll.5� 

tlfect1ve with the next telephone directory issue. Such extra 11.s· 

l..!_�1..l_sting shall appear directly beneath the primary l1st1:.g ll.5E 

and_shall read •No Sales Solic1_tat1on (1'1,11� _The charge for 

such extra line l1st1ngs shall be the tariffed rates as 

approved by the comm1ss1on for add1t1onal or extra line 

l1sti� 

(4) No telephone sol1c,tor shall make or cause to be 

made any unsol1c1ted consumer telephone call to any 

res1dent1al telephone number 1f the number for that telephone 

appears in the then-current d1rectort publ:s7ed by the 

telephone company and such l1st1ng 1nd1cates that the 

subscriber does not wish to rece1ve 4nsol1c1ted consumer 

telephone calls. 

1.5' 

1 6( 

1. 6

1: 11 

l. 6

1.6, 

1.6' 

1.6, 

(5) No telephone sol1c1tor shall atterrpt to contact by 11:l\ 

t_elephone �ny person whose res1dent1al telep»qrie nuI"□er 1s not !2.2 

included 1n the mo_�t recently published tele:::iro�.e dire.::c:ir� 

the result of a request for an unpublished telephone nunber 

u�less the person making such sol1c1tat1on has had prev1o�s 

business experience with the person sol1c1ted. 

(6) The division shall investigate any complaints 

rece1v�d concerning Vlolat1ons of this section. LJ .,___fil_t � r 

1n_vest1qat1ng any complaint, the d1v1s1on finds that there )}a.$_ 

been a v1olat1on o_f t__h_1_s section, 1t may bring an action to 

impose a c1v1l penalty and to seek such other relief, 

2. 3

2.4 

1: lt 

2. 7

2.8 

2, 1 I 
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1nclud1ng 1n7unctive relief, as the court deems appropriate 

against the telephone sol1c1tor. The civil penalty shall not 

exceed $10,000 per v1olat1on and shall be deposited in the 

General_ Revenu�_Fund, unallocated, 

(7) Telephone companies shall not be responsible for

the enforcement of th� prov1s1ons of this section, and shal_l 

not be_J1able for any error or omission 10 the l1st1ngs made 

pursuant hereto. 

Section 2. 11 any provision of this act or the 

appl1cat1on thereof to any person or circumstance 1s held 

.!.[lvalid, the 1nval1dity shall not affect other provisions or 

applications of the act which can be given effect without the 

invalid prov1s1ons or appl1cat1on, and to this end the 

provisions of this act are declared severable. 

2.12 

2.13 

l:lus 

2.15 

2.16 

2.17 

2.18 

2.19 

2.20 

2.21 

Section 3. This act shall take effect October 1, 1987. 12.22 

***************************************** 

HOUSE SUMMARY 

Provides restrictions upon unsolicited consumer telephone 
calls to residences and defines such calls for purposes 
of the •ct. Prohibits the making of unsolicited consumer 
telephone calls to certain subscribers. 

Provides that res1dent1al telephone subscribers may order 
extra line l1st1ngs which specify their desire not to 
receive solicitation calls. Specifies a fee for such 
listing. 

Authorizes the D1v1s1on of Consumer Services of the 
Department of Agriculture and Consumer Services to 
1nvest1gate complaints of violations of the act and to 
institute c1v1l proceedings against telephone sol1c1tors 
v1olat1ng such prov1s1ons. 

CODING: Words StP�eke� are deletions; �ords underlined a�e add1t1ons. 
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Date: March :s 1987 
Revised: 

-----------

Revised: 
-----------

BILL#: :-:B 162 

HOUSE OF REPRESENTATIVES 
COMMITTEE ON COMMERCE 

STAFF ANALYSIS I&/ 1737 

-------------------------------

RELATING TO: Unsol1c1ted Telephone Calls 

SPONSOR: Representative Carpenter 

EFFECTIVE DATE: �O�c�t�o�b�e"-'-r-=1��1�9�8�7'-------------------

COMPANION BILL: �S�B'---=2�1�7 _____________________ _ 

OTHER COMMITTEES OF REFERENCE: (1) Aporopr1at1ons

( 2 ) 

***************************************************************** 

I . Sl.iMMARY: 

This bill would require anyone making an unsolicited 
consumer telephone call to a residence to identify himself and 
the business for which the call is being made immediately upon 
telephone contact. It further stipulates that the solicitor must 
poll the consumer on whether or not he wishes to hear a sales 
pitch, and then desist if the consumer responds negatively. 

The bill prohibits the making of unsolicited consumer 
telephone calls to any residential consumer whose telephone 
number 1s listed in the then-current telephone directory and the 
listing indicates that the subscriber does not wish to receive 
such calls. It also prohibits calls to persons with unlisted 
phone numbers unless there has been a previous business 
relationship with that party. 

A. Current Law & Present Situation:

Section 365.165, Florida Statutes, currently prohibits 
telephone solicitation calls which involve the use of an 
automated system for the selection or dialing of telephone 
numbers and the playing of a reco rded message when a connection 
is made. This prohibition does not apply to calls made 
concerning previously ordered or purchased goods or services. 

The Division of Consumer Services (division) presently 
investigates complaints relating to unsolicited telephone calls. 
If the division determines that a person has violated s. 365.165, 
F.S., the matter is referred to the Department of Legal Affairs.
More often, however, no law has been violated so the division
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endeavors to resolve the complaint by :ontacting the business 
against whom the complairt has been registered. The d1v1s:on 
currently has no authority to seek sanctions against anyone 
relative to these complaints. 

B. Effect of Proposed Changes:

House Bill 162 would create s. 501.059, F.S., which would 
regulate residential telephone solicitation. It defines 
"consumer telephone call", "consumer goods or services", 
"unsolicited consumer telephone call", and "telephone sol1c1tor". 

The bill would require any person making an unsolicited 
telephone call to a residence for the purpose of offering goods 
or services for sale to identify himself and the business on 
whose behalf he is soliciting immediately ·Jpon telephone contact 
with the object of his phone call. It also requires tnat a 
solicitor ask the consumer ••hetner or not he ·.1shes to :-iear a 
sales pitch and desist 1f that consumer responds negatively. 

The bill prohibits the making of an unsol1c1ted consumer 
telephone call to any telephone number which 1s listed in the 
then-current telephone directory and which has an indicator that 
the subscriber does not wish to receive such calls. Subscribers 
who desire an indicator in the telephone directory stating that 
they do not wish to receive unsolicited consumer telephone calls 
may notify the local telephone company and order an extra line 
listing effective with the next issue of the telephone directory. 
The extra line would appear directly beneath the primary listing 
and would read "No Solicitation Calls". Charges for this extra 
line would be regular rates charged for additional or extra line 
listings. Additionally prohibited by the bill would be 
telephone contact with persons with unlisted telephone numbers 
unless there had been previous business contact between the 
parties. 

The bill directs the Division of Consumer Services of the 
Department of Agriculture and Consumer Services to investigate 
complaints and allows the division to seek civil penalties and 
injunctive relief against persons in violation. The amount of 
civil penalties is limited to $10,000 per violation which would 
be deposited in the General Revenue Fund. 

Telephone companies are specifically relieved of 
responsibility for enforcing the act and could not be held liable 
for errors or om1ss1ons in listings made pursuant to the act. 
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I I . ECONOMIC IMPACT: 

A. Puol1c:

The Florida Press Association indicates that passage of 
this bill would have a dramatically negative effect on newspaper 
sales. The influx and mobility of Florida's population has 
accelerated to the degree that the newspapers feel :elephone 
solicitation is the most reasonable marketing tool :hey =an use 
to reach this mobile population. 

Fees paid by subscribers for the indication in the 
telephone directory that they do not wish to receive unsolicited 
consumer telephone calls would be regular rates charged for extra 
line listings. This would be the tariffed rate of approx:mately 
$1.20 per �onth. Any costs :o telephone companies for recording 
requests for the indicators and for printing the extra line 
should be offset by these :ees. 

It could be argued that the provisions of this portion of 
the bill could save businesses considerable time and money since 
their solicitation calls would be limited to those subscribers 
who would be receptive to solicitation calls. For those 
businesses whose lists of prospective telephone customers comes 
from a source other than the telephone directory, however, there 
would be costs incurred in cross-checking those lists with the 
directory listings. 

B. Government:

Staff of the Division of Consumer Services estimates that 
to adequately administer its charge under this bill, it would 
need to hire additional personnel: one analyst and one clerical 
person. Including furniture, start-up cost for an analyst, pay 
grade 17 would be $22,557; for a Clerk Typist Ill, the total 
would be $16,900. Subsequent year costs would be scightly less 
because there would not be the need for the furnishings. 
Additionally, since the consumer service office is unable to 
field all of its incoming calls now, it contends that increased 
telephone traffic that could result from the implementation of 
this bill would necessitate the installation of another WATS 
line, at a maximum recurring monthly cost of $2,250. 

III. STATE COMPREHENSIVE PLAN IMPACT:

This bill would produce no negative impact on the State
Comprehensive Plan. 
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IV. COMMEN,S:

Although the constitutionality of legislation curbing
telephone solicitation has never been decided, a closely 
analogous activity, door-to-door selling, has been neld to be 
subJect to complete legislative prohibition. In BrPard v. 
Alexandria (341 U.S. 622), decided in 1951, the 0n1:ed States 
Supreme Court upheld a local ordinance wnich foroade door-to-door 
salesmen from entering on private residences without prior 
consent of the owners. The ordinance was attac�ed on grounds 
that it constituted a taking of property without due process of 
law, that it was an undue burden on interstate commer�e, and that 
it violated freedom of speech guaranteed 1n the first amendment 
as made applicable to the states through the 14th amendment. 

,n considering the due process argument, the Court was of 
the opinion that a legitimate occupation could oe restricted or 
prohibited when such legislation is in the public interest and 
has a rational basis. The Court felt that the usual means of 
solicitation were still open to businessmen through radio, 
television, periodicals, mail, and local outlets (it did not 
mention telephones). Also, the Court held that since the 
ordinance did not discriminate against interstate commerce and 
since the regulation was a local matter, the state regulation did 
not do violence to the congressional commerce power. Lastly, the 
Court held that freedom of speech and press does not mean that 
one can talk or distribute where, when, and how one chooses; but 
the right to do so must be adjusted to the rights of others. 

The Florida Supreme Court echoed the sentiments of the 
Breard case 1n a 1981 ruling dealing with direct ma1l 
solicitation of clients by an attorney (The Florida Bar v. 
Schreiber 407 So.2d 595). Speaking through Chief Justice 
Sundberg, the Court conceded that commercial speech is a 
constitutionally protected form of communication, but that it was 
well accepted that it did not receive the same staunch First 
Amendment protection as noncommercial speech and occupied a 
subordinate position in the scale of First Amendment values. 
Additionally considered was Florida's somewhat unique 
protectionistic attitude toward privacy, naving adopted an 
independent privacy amendment in its Constitution (Art. I, s. 
23). On balance, it was reasoned that regulation was warranted 
in this case. 

It is expected that local phone companies' work volume will 
increase due to the new activities imposed upon them by the bill. 
For example, the time it takes to negotiate new orders will 
increase because an explanation of the option af:orded by the 
bill will have to be given. If the customer chooses the new 
service, an order will have to be processed and notification made 
to all the records (business office, repair and directory 
assistance) which is time consuming. New computer programs will 
have to be developed to account for information relative to 
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solicitation listings and to add the charge to the customer's 
telephone bill. Finally, the phone companies will have to 
entertain inquiries and complaints regarding the new system, 
particularly if those who have purchased the new service are 
still receiving solicitation calls; and, they may since not all 
types of solicitation calls are prohibited (e.g., charitable 
contributions, political contributions, previous ous1ness 
dealings). 

According to the Division of Consumer Services, for 
calendar years 1985 and "986, complaints relating to unsolicited 
telephone calls ranked aQong the top ten of all complaints 
received by the div:sion. 

An almost :dentical bill was offered :n 1986, but that bill 
dictated that allowable calls could only be made during the hours 
of 9 a.m. to 6 p.m. It did not include the prov1sio� which calls 
for solicitors to ascertain whether or not the consumer wishes to 
listen to a sales pitch before they continue. 

The State of Oregon has implemented a law making it 
mandatory for the solicitor to identify himself within the first 
30 seconds, explain the purpose of the call, describe the goods 
and the price, and ask the consumer if he wishes to listen to a 
sales pitch. 

California has enacted a change in its Public Utility Code 
which prohibits automatically dialed unsolicited telephone calls 
to those consumers whose names appear on a privacy record 
maintained by their local telephone corporation. This record is 
updated yearly and made available to any soliciting business 
concerns for a fee. 

V. AMENDMENTS:

None

VI . PREPARED BY: 

VII. STAFF DIRECTOR:

/ ---/ ' /� 
7�-( �;c

.,
· .__  

Susan F. Holzer 

�J;{,/2.-
H. Fred Varn
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SUBJECT: SILL NO. AND SPONSOR: 

Telephone Sol1c1tat1on HB 162 by 
Representatives Carpenter, 
Burr.sect, et a�. 

I • SUMMARY: 

A. Present S1tuat1on:

Currently, s. 365.165, F.S., proh1b1ts telephone sol1c1tat1on
1nvolv:ng the use of an automated system for the selection or 
d1al1ng of telephone numbers and the play:ng of a recorded 
message when a �onnect1on 1s made. However, automated 
telephone systems may be used if the calls concern previously
ordered or purchased goods or services.

I �'i 3 

The D1v1s1on of Consumer Services, Department of Agriculture
and Consumer Services, 1nvest1gates complaints 1t receives 
relating to unsol1c1ted telephone calls. If 1t 1s found that a
v1olat1on of s. 365.165, F.S., has occurred, the matter 1s
referred to the Department of Legal Affairs. In an attempt to
resolve such complaints 1n a satisfactory manner, the d1�is1on
tries to work with the business against whom the complaint was
filed. 

B. Effect of Proposed c�anges:

This bill creates s. 5.Jl.059, F.S., which wvulc: regulate
residential telephone sol1c1tat60,. :t defines ''consJmer 
telephone call," ''con�umer goods or se��1ces," ••�nsoli=ited 
consumer telephone call," and ''te:epto�e scl1�1tor." 

The bill would require any person mak1Gg an unso�1c1ted
telephone call to a residence for the purpose of offering goods
or services for sale to identify h1mself and the business on 
whose behalf he 1s soliciting 1mmed1ately upon te::..ephone 
contact with the person wh0 1s the obJect of his phone call.
It also requires that a sol1c1tor ash the consumer whether or
not he wishes to hear a sales pitch, and d1scont1nue the 
sol1c1tat1on 1f that consumer responds negatively. 

The bill proh1b1ts the making of an unsol1c1ted consumer
telephone call to any telephone number which 1s listed 1n the
then-current telephone directory and which has an 1nd1cator 
that the subscriber does not wish to receive such calls. 
Subscribers who desLre an 1nd1cator in the telephone directory
stating that they do not w1sn to receive unsolicited con�umer
telephone calls may notify tne local telephone company and 
order an e..:trJ line l Lst tn'J effective •,-1th >:':1e ne,.t :ssce of
the telephone directory The extra line �ould appear d1re�tly
beneath the primary l1st1n1J and 'would 1·ead ''No Solic1tat.on 
Calls." Charges for th1� extra line �ould be the regular r�tes
c�arged for add1t1onal or c�tra line l1st1ngs. Also proh.b1ted
by tne n�ll would be telepno11e contact �1th persons with 
unlisted telephone number� Gnless there �ad bee� pre�ious 
business contact bet¼een th� µart1es. 
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The bill n"qu11-es lht� D1v1'..:>1on <:)f Consumer Ser-vices of the 
Department of Agriculture a·1d Consumer Services to 1nvest1gate 
complaints and allows the d1v1s1on to seek c1v1l penalties and 
1r1Ju11ct1ve relief aqatn!,t pcr�ons 1n v1olat1on. The amount of 
c1v1l penalties 1s limited. tu $10,000 per v1olat1on which would 
be depo�1ted 1n the General Revenue Fund. 

Telephone LOtnpan1es ar� �pec1f1cally relieved of respons1b1l1ty 
for cnfor,:1ng the dLt and could not be held liable for errors 
or om1s�1on� 1n l1st1nys made pursuant to the act. 

II. ECONOMIC IMPACT .('.ND YISCAL NCJTs;: 

I I I. 

IV. 

A. Public:

It has be�n represented that passage of this bill may have a
dramatically negative effect on newspaper sales. The influx
and mobility of Florida'� populat.on has accelerated to the
degree that t.1e new�f1�11ers feel telephone sol1c1tation is the
most reasonab.e marketing l•JL1l they can Jse to reach this
mobile population.

Fees paid by subscribers f0r tne indicat�on in the telephone
directory that they do not w1s� to rece1ve unsol1c1ted consumer
telephone calls would be the regular rates charged for extra
line list1ngs. This would be the tar1ffed rate of
approximately $1.20 per month. Any costs to telephone
companies for record1�g requPsts for the 1nd1cators and for
pr1nt1ng the extra line should be offset by these fees.

It is possible that the prov1s1ons of this bill could save
businesses considerable time and money since the�r sol1c1tat1on
calls would be l1m1ted to those subscribers who �ould be
receptive to sol1c1tat1on calls. For those businesses whose
lists of prospective telephone customers comes from a source
ot1-,er than tl'e tPlc;hor,_, d1re:::tot·y, he,,.,•e·1er, tl""ere would be
cost'.c> .n,=ui·:·t?,l 1,, crl,:.:-,-,r.l'='"'1r.g t1c,:-e l.sts ,,1:_:- the d1rector1
1 l�t lf',�S, 

B. Govet·nnwnt

A spokesman fut· the D1v1�10n of Consun.er Services, Depar:ment
of Agr.cGlture Jnd Con�un1er Serv.ce�, has estirrated that the
d1v1s�on would need two add.t1o�a: e�1�l 1J�ees to adequately
administer the d1v1�1on's respon��b.l1t1es p�rsuant to this
bill. The '.c>tar:.-up cos:.s for the �.rs� year, 1n:1Jd1n� 
�alar1es and furniture, wou�d be appr0x1mat�:y S39,500. 
Sub�equent y�ar costs co0ld he s:1gntly less. Also, the 
d1�1�1un may have to install another WA�S l1ne to nandle the 
increase 1n telephone complaints. This recJrr1ng monthly cost 
is estimated to he �pproximately S2,2SO. 

COMMENTS: 

None. 

AMENDMENTS: 

None. 
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EFFECTIVE DATE: October 1, 1987 

BECAME LAW: 

CHAPTER 87- LAWS OF FLORIDA

COMPANION BILL: SB 217 

OTHER COMMITTEES OF REFERENCE: (1) Appropriations

( 2 ) 

***************************************************************** 

I. SUMMARY�

This bill requires anyone making an unsolicited consumer
telephone call to a residence to identify himself and the 
business for which the call is being made immediately upon 
telephone contact. It further stipulates that the solicitor must 
poll the consumer on whether or not he wishes to hear a sales 
pitch, and then desist if the consumer responds negatively. 

The bill prohibits the making of unsolicited consumer 
telephone calls to any residential consumer whose telephone 
number is listed in the then-current telephone directory and the 
listing indicates that the subscriber does not wish to receive 
such calls. It also prohibits calls to persons with unlisted 
phone numbers unless there has been a previous business 
relationship-with that party. 

A. Current Law & Present Situation:

S�ction 365.165, Florida Statutes, currently prohibits 
telephone solicitation calls which involve the use of an 
automated system for the selection or dialing of telephone 
numbers and the playing of a recorded message when a connection 
is made. This prohibition does not apply to calls made 
concerning previously ordered or purchased goods or services. 

The Division of Consumer Services (division) presently 
investigates complaints relating to unsolicited telephone calls. 
If the division determines that a person has violated s. 365.165, 
F.S., the matter is referred to the Deparcment of Legal Affairs.
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More often, however, no law has been violated so the division 
endeavors to resolve the comp:a1nt by contacting the business 
against whom the complaint has oeen registered. The division 
currently has no authority to seek sanctions against anyone 
relative t9 these complaints. 

B. Effect of Proposed Changes:

House Bill 162 creates s. 501.059, F.S., which regulates 
residential telephone solicitation. It defines "consumer 
telephone call", "consumer goods or services", "unsolicited 
consumer telephone call", and "telephone solicitor". 

The bill requires any person making an unsolicited 
telephone call to a residence for the purpose of offering goods 
or services for sale to identify himself and the business on 
whose behalf he is soliciting immediately upon teleprone contact 
with the object of his phone call. It also requires that a 
solicitor ask the consumer whether or not he wishes to hear a 
sales pitch and desist if that consumer responds negatively. 

The bill prohibits the making of an unsolicited consumer 
telephone call to any telephone number which is listed in the 
then-current telephone directory and which has an indicator that 
the subscriber does not wish to receive such calls. Subscribers 
who desire an indicator in the telephone directory stating that 
they do not wish to receive unsolicited consumer telephone calls 
may notify the local telephone company and order an extra line 
listing effective with the next issue of the telephone directory. 
The extra line would appear directly beneath the primary listing 
and would read "No Solicitation Calls". Charges for this extra 
line would be regular rates charged for additional or extra line 
listings. Additionally prohibited by the bill is telephone 
contact with persons with unlisted telephone numbers unless there 
had been previous business contact between the parties. 

Specifically exempted from the provisions of this bill are 
the newspaper subscription solicitors. 

The bill directs the Division of Consumer Services of the 
Departme11t of Agriculture and Consumer Services to investigate 
complaints and allows the division to seek civil penalties and 
injunct�ve relief against persons in violation. The amount of 
civil penalties is limited to $10,000 per violation which would 
be deposited in the General Revenue Fund. 

Telephone companies are specifically relieved of 
responsibility for enforcing the act and could not be held liable 
for errors or omissions in listings made pursuant to the act. 

-22-
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I I. EC_QNOMIC IMPACT: 

A. Public:

Fees paid by subscribers for the indication in the 
telephone ctirectory that they do not wish to receive unsolicited 
consumer telephone calls would be regular rates charged for extra 
line listings. This would be the tariffed rate of approximately 
$1.20 per month. Any costs to telephone companies for recording 
requests for the indicators and for printing the extra line 
should be offset by these fees. 

It could be argued that the provisions of this portion of 
the bill could save businesses considerable time and money since 
their solicitation calls would be limited to those subscribers 
who would be receptive to solicitation calls. For those 
businesses whose lists of prospective telephone customers comes 
from a source other than the telephone directory, however, there 
would be costs incurred in cross-checking those lists with the 
directory listings. 

B. Government_;

Staff of the Division of Consumer Services estimates that 
to adequately administer its charge under this bill, it would 
need to hire additional personnel: one analyst and one clerical 
person. Including furniture, start-up cost for an analyst, pay 
grade 17 would be $22,557; for a Clerk Typist III, the total 
would be $16,900. Subsequent year costs would be slightly less 
because there would not be the need for the furnishings. 
Additionally, since the consumer service office is unable to 
field all of its incoming calls now, it contends that increased 
telephone traffic that could result from the implementation of 
this bill would necessitate the installation of another WATS 
line, at a maximum recurring monthly cost of $2,250. 

II I. S_TATE COMP�liENSIVE PLAN IMPACT: 

This bill would produce no negative impact on the State 
Comprehensive Plan. 

IV. COMMEN_TS:

Although the constitutionality of legislation curbing
telephone solicitation has never been decided, a closely 
analogous activity, door-to-door selling, has been held to be 
subject to complete legislative prohibition. In Breard v.
Alexandria (341 U.S. 622), decided in 1951, the United States 
Supreme Court upheld a local ordinance which forbade door-to-door 
salesmen from entering on private residences without prior 
consent of the owners. The ordinance was attacked on grounds 

-�� 
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that it constituted a taK1ng of property without due process of 
law, that it was an undue burden on interstate commerce, and that 
it violated freedom of speecn guaranteed 1n the first amendment 
as made applicable to the states through the 14th amendment. 

In considering the due process argument, the Court was of 
the opinion that a legitimate occupation could be restricted or 
prohibited when such legislation is in the public interest and 
has a rational basis. The Court fe:t that the usual means of 
solicitation were still open to businessmen through radio, 
television, periodicals, mail, and loca: outLets lit did not 
mention telephones). Also, the Court held that since the 
ordinance did not discriminate against ,nterstate commerce and 
since the regulation was a local matter, the state regulation did 
not do violence to the congressional commerce power. �astly, the 
Court held that freedom of speech and press does not mean that 
one can talk or distribute where, when, and how one chooses; but 
the right to do so must be adjusted to the rights of others. 

The Florida Supreme Court echoed the sentiments of the 
Breard case in a 1981 ruling dealing with direct mail 
solicitation of clients by an attorney (The Florida Bar v. 
Schreiber 407 So.2d 595). Speaking through Chief Justice 
Sundberg, the Court conceded that commercial speech is a 
constitutionally protected form of communication, but that it was

well accepted that it did not receive the same staunch First 
Amendment protection as noncommercial speech and occupied a 
subordinate position in the scale of First Amendment values. 
Additiona lly considered was Florida's somewhat unique 
protectioni stic attitude toward privacy, having adopted an 
independent privacy amendment in its Constitution (Art. I, s. 
23). On balance, it was reasoned that regulation was warranted 
in this case. 

It is expected that local phone companies' work volume will 
increase due to the new activities imposed upon them by the bill. 
For example, the time it takes to negotiate new orders will 
increase because an explanation of the option afforded by the 
bill will have to be given. If the customer chooses the new 
service, an order will have to be processed and notification made 
to all the records (business office, repair and directory 
assistance) which is time consuming. New computer programs will 
have to be developed to account for informatton relative to 
solicitation listings and to add the charge to the customer's 
telephone bill. Finally, the phone companies will have to 
entertain inquiries and complaints regarding the new system, 
particularly if those who have purchased the new service are 
still receiving solicitation calls; and, they may since not all 
types of solicitation calls are prohibited (e.g., charitable 
contributions, political contributions, prevtous business 
dealings). 

-24-
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According to the Division of Consumer Services, for 
calendar years 1985 and 1986, complaints relating to unsolicited 
telephone calls ranked among the top ten of all complaints 
received by the division. 

An almost identical bill was offered in 1986, but that bill 
dictated that allowable calls could only be made during the hours 
of 9 a.m. to 6 p.m. It did not include the provision which calls 
for solicitors to ascertain whether or not the consumer wishes to 
listen to a sales pitch before they continue. 

The State of Oregon has implemented a law making it 
mandatory for the solicitor to identify himself within the first 
30 seconds, explain the purpose of the call, describe tne goods 
and the price, and ask the consumer if he wishes to listen to a 
sales pitch. 

California has enacted a change in its Public Utility Code 
which prohibits automatically dialed unsolicited telephone calls 
to those consumers whose names appear on a privacy record 
maintained by their local telephone corporation. This record is 
updated yearly and made available to any soliciting business 
concerns for a fee. 

v. LE�ISLATIVE HISTQ8Y:

A. Enacted Bill:

Representatives Carpenter and Burnsed filed House Bill 162 
on February 3, 1987. It was referred to the Committees on 
Commerce and Appropriations. On April 8, the Subcommittee on 
General Commerce reported the bill favorably and on April 23, the 
Full Committee on Commerce reported the bill favorably (HJ
00268). The Appropriations Committee, its second committee of 
reference, also reported the bill favorably and it was placed on 
the Special Order Calendar on May 5, The bill passed the House 
by a vote of 114-0 on May 13 (HJ 00425). The Senate received the 
bill in Messages and referred it to Senate Commerce which 
reported it favorably on May 25 (SJ 00417). The House bill was 
placed on the Special Order Calendar and was amended. The 
amendment exempted newspaper subscription solicitors from the 
provisions of this act. The Senate passed the bill by a vote of 
34-0 on May 28 (SJ 00477). The bill was certified back to the
House which concurred in the amendment and passed the bill by a
vote of 114-1 on May 28, 1987 (HJ 00753). It was ordered
engrossed and enrolled.

B. Disposition of CompariiQlli

Senator Dudley filed Senate Bill 217 on February 5, 1987. 
It was referred to the Committees on Commerce, Economic Community 
and Consumer Affairs and Appropriations. Senate Commerce 

�e 
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reported the bill favorably on May 25 (SJ 004171. It was

withdrawn from Appropr1at1ons (SJ 00446) and died in the 
Committee on Economic Community and Consumer Affairs on June 6, 
1987. 

vr. PREPARED BY: 

VII. STAFF DIRECTOR:

7
64

� 
Susan F. Holzer 

� 

H. Fred Varn
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Flonda Senate - 1� 

By Senator Dudley 

A bill to be entitled 

SB 217 

An.act relating to consumer protection; 

creating s, 501,059, F.S.; providing 

definitions; providing restrictions upon 

unsolicited consumer telephone calls to 

residences; prohibiting the making of 

unsolicited consumer telephone calls to certain 

subscribers: authorizing the D1v1s1on of 

Consumer Services of the Department of 

Agriculture and Consumer Services to 

1nvest1gate complaints of violations and 

institute civil proceedings; providing 

severabil1ty; providing an effective date. 

8e It En�cted by the Legislature of the State of Florida: 

Section 1. Section 501.059, Florida Statutes, 1s 

created to read: 

501.059 Residential telephone solic1tat1on.-

(l) As used 1n this section:

(a) •consumer telephone call� means a call made by a

telephone solicitor for the purpose of soliciting a sale of 

�ny consumer goods or services to the person called, or for 

the purpose of soliciting an extension of credit for consumer 

goods or services to the person called, or for the purpose of 

obtaining 1nformat1on that will or may be used for the direct 

sol1c1tation of a sale of consumer goods or services to the 

person called or an extension of credit for such purposes, 

(b) •consumer goods or serv1cesft means any tangible 

personal property which is normally used for personal, family, 

or household purposes, including, without limitation, any such 

1 
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1 property intended to be attached to or installed in any real 

2 property without regard to whether it is so attached or 

3 installed, as well as cemetery lots and time-share estates, 

4 and any services related to such property 

5 (c) "Unsolicited consumer telephone ca11• means a 

6 consumer telephone call other than a call made: 

7 1, In respons@ to an express r@quest of the person 

e ca.lied; 

9 2. Primarily in conn@ct1on with an existing debt or

10 contr•ct, payment or performance of which has not been 

11 completed at th@ time of such call; or 

12 3. To any person with whom the telephone solicitor has

13 •n existing business relationship.

14 (d} "Commission" means the Florida Public Service 

15 Commission. 

16 (e) "Telephone solicitor" means any natural person,

17 firm, organization, partnership, association, or corporation 

18 who makes or causes to be made a consumer telephone call, 

19 including, but not limited to, calls made by use of automated 

20 dialing or recorded message devices. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

(f) "Division" means the Division of Consumer Services

of the Department of Agriculture and Consumer Services. 

(2) Any telephone sol1c1tor who makes an unsolicited

consumer telephone call to a r@sidential telephone number 

shall: 

(a) Identify himself or herself and the business on

whose b�half he or sh@ 1s sol1c1ting immediately upon making 

contact by telephone with the person who is the obJect of the 

telephone sol1citat1on; and 

(b) Within 30 seconds after beginning the

conversation, inquire whether the person being sol1c1ted 1s 

2 
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1 interested in listening to a sales presentation and 

See HB 

2 immediately discontinue the solicitation if the person being 

3 solicited gives a negative response. 

4 (3) Any residential telephone subscriber desiring a 

5 directory listing 1nd1cat1ng that the subscriber does not wish 

6 to receive unsol1c1ted consumer telephone calls may notify the 

7 serving local exchange company and order an extrg line listing 

8 effective with the next telephone directory issue. Such extra 

9 line listing shall appear directly beneath the primary listing 

10 and shall read "No Sales Solicitation Calls.• The charge for 

11 such extra line listings shall be the tariffed rates as 

12 approved by the commission for additional or extra line 

13 listings. 

14 (4) No telephone solicitor shall make or cause to be

15 made any unsolicited consumer telephone call to any 

16 residential telephone number if the number for that telephone 

17 appears 1n the then-current directory published by the 

18 telephone company and such l1st1ng indicates that the 

19 subscriber does not wish to receive unsolicited consumer 

20 telephone calls. 

21 (5) No telephone solicitor shall attempt to contact by 

22 telephone any person whose residential telephone number is not 

23 included 1n the most recently published telephone directory as 

24 the result of a request for an unpublished telephone number, 

25 unless the person making such solicitation has had previous 

26 business experience with the person solicited. 

27 (6) The d1v1s1on shall investigate any complaints 

28 received concerning violations of this sect1on. If, after 

29 1nvest1gating any complaint, the division finds that there has 

30 been a v1olat1on of this section, 1t maf bring an action to 

31 impose a civil penal�y and to seek such other relief, 

3 
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ll including injunctive relief, as the court deems appropriate 

21 against the telephone solicitor. The civil penalty shall not 

3 exceed $10,000 per violation and shall be deposited in the 

41 General Revenue Fund, unallocated. 

5 (7) Telephone companies shall not be responsible for 

61 the enforcement of the provisions of this section, •nd shall

7 not be liable for any error or omission in the listings made 

81 pursuant hereto. 

9 Section 2. If any provision of this act or the 

101 application thereof to any person or circumstance is held 

111 invalid, the invalidity shall not affect other provisions or 

12I applications of the act which can be given effect without the 

131 invalid provisions or application, and to this end the 

14 provisions of this act are declared severable. 

15 

16 

17 

1e 

19 

20 

21 

22 

23 

2, 

25 

26 

27 

28 

29 

30 

31 

Section 3. This act shall take effect October 1, 1987 • 

••••••••••••••••••••••••••••••••••••••••• 

HOUSE SUMMARY 

Provides restrictions upon unsolicited consumer telephone 
calls to residences and defines such ,alls for purposes 
of the act. Prohibits the making of unsolicited consumer 
telephone calls to certain subscribers. 

Provides that residential telephone subscribers may order 
extra line listings which specify their desire not to 
receive solicitation calls. Specifies a fee for such 
listing. 

Authorizes the Division of Consumer Services of the 
Department of Agriculture and Consumer Services to 
investigate complaints of violations of the act and to 
institute civil proceedings against telephone solicitors 
violating such provisions. 

' 
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REVISED: BILL NO, SB 217 

Page _l_ DATE: May____]_l��l�9�8�7 ___ _ 

SEI/ATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

ANALYST STAFF DIRECTOR REFERENCE ACTION 

1. Branning,&-
2.

Fort R1F 1. COM_
2. ECCA 

3. J. �A�P ___ _
4. 4. 

SUBJECT: BILL NO. AND SPONSOR: 

Telephone Sol1c1tat1on SB 217 by 
Senator Dudley 

I. 

I t. b) 

SUMMARY: 

A. Present S1tuat1on:

Currently, s. 365.165, F.S., proh1b1ts telephone sol1c1tat1on
1nvolv1ng the use of an automated system for the selection or
d1al1ng of telephone numoers and the playing of a recorded 
message when a connection 1s made. Ho�ever, aLtomated 
telephone systems may be used 1f tne calls co�cern previously
ordered or purchased goods or services.

The D1v1s1on of Consumer Services, Department of Agriculture
and Consumer Services, investigates complaints 1t receives
relating to unsol1c1ted telephone calls. If 1t �s found that a
violation of s. 365.165, F.S., has occurred, the matter is
referred to the Department of Legal Affairs. In an attempt to
resolve such complaints 1n a satisfactory manner, the d1v1sion
tries to work with the business against whom the complaint was 
filed. 

B. Effect of Proposed Changes.

This bill creates s 501.059, F.S., which would regulate 
residential telephone sol1citat1on. It defines ''consumer
telephone call," ''consumer goods or services," ••�nsol1c1ted 
consumer telephone call," and ''te6ephone sol.c1tor." 

The bill would require any person making an unsol1c1ted
telephone call to a rcs1rtence for the purpose of offering goods
or services fur s�le to identify himself and the business o� 
whos� behalf he is solir1t,ng imned1ately upon telephone
contact with the person �ho .s the o□Ject of his phone call.
It also requires that a solicitor ask the consumer whether or
not he wishes to hear a sales pitch, and d1scont,nue the 
solicitation if thut consumer responds negatively. 

The bill prohibits the making of an unsolicited consumer
telephone call to any telephone number which 1s listed in the
then-current telephone directory and which has an indicator 
that the subscriber does not wish to receive such calls. 
Subscribers who desire an indicator 1n the telephone directory
stating that they do not wish to receive unsol1c1ted consumer
telephone calls may notify the local telephone company and 
order an extra line listing effective with the next issue of
the telephone directory. The extra line would appear directly
beneath the primary listing and would read ''No Sol1c1tat1on 
Calls." Charges for this extra line would be the regular rates
charged for add1t1onal or extra line listings. Also proh1b1ted
by the bill would be telephone contact with persons with 
unlisted telephone numbers unless there had been previous 
business contact between the parties. 

The bill requires the D1v1s1on of Consumer Services of the
Department of Agr1culture and Consumer Services to investigate
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complaints and allows the d1v1s1on to seek c1v1l penalties and 
1nJunct1ve relief a�a1nst persons 1n v1olat1on. The amount of 
c1v1l penalties 1s l1m1ted to $10,000 per v1olat1on which would 
be deposited 1n the General Revenue Fund. 

Telephone companies are spec1f1cally rel�eved of respons1b1l1ty 
for enforcing the act and could not be held liable for errors 
or om1ss1ons 1n l1st1ngs made pursuant to the act. 

ECONOMIC IMPACT AND FISCAL NOTE: 

A. Public:

It has been represented that passage of this bill may have a
dramatically negative effect on newspaper sales. The influx
and mob1l1ty of Florida's population has accelerated to the
degree �hat the newspapers feel telephone sol1c1tat1on 1s the
most reasonable marketing tool they c0n use to reach this
mobile population.

Fees paid by subscribers for the indication 1n the telephone
directory that they do not wish to receive unsol1c1ted con5umer
telephone calls would be the regular rates charged for extra
line l1st1ngs. This would be the tariffed rate of
approximately $1.20 per month. Any costs to telephone
companies for recording requests for the indicators and for
printing the extra line should be offset by these fees.

It 1s possible that the prov1s1ons of th�s 0111 could save
businesses considerable time and money since their solicitation
calls would be limited to those subscribers who would be
receptive to sol1c1tat1on calls. For those businesses whose
lists of prospective telephone customers co�es from a source
other than the telephone directory, however, there would be
costs incurred in cross-checking those lists with the directory
listings.

B. Government:

A spokesman for the D1v1sion of Consu�er Services, Department 
of Agriculture and Consumer Services, has estimated that the 
d1v1s1on would need two add1t1onal employees to adequately 
administer the d1v151on's responsin1lit ies pur5uant to this 
bill. ThP start-up -::osts for the first yea .... , 1nclud1ng 
salar.e5 and furniture, · ... ·oc.1:d be upor,)�,:-nat.ely $33,500. 
Surisec;:ue.1t lea:- cost., cculd :.i,_, sl1sr,t..y less Also, t.1e 
d1v1s1on may have to install another WATS line t0 hand�e the 
increase tn telepl1one compla1�ts. Tt11� recur:·1ng monthly cost 
1s estimated to be appro<1mJtp�y $2,2�0 

I I I , COMMEN:'] ' _�: 

None. 

IV, AMENDMENTS: 

None. 
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