
Florida State University Law Review Florida State University Law Review 

Volume 1 Issue 1 Article 2 

1973 

Public Employee Collective Bargaining in Florida -- Past, Present Public Employee Collective Bargaining in Florida -- Past, Present 

and Future and Future 

Raymond G. McGuire 
Florida State University College of Law 

Follow this and additional works at: https://ir.law.fsu.edu/lr 

 Part of the Law Commons 

Recommended Citation Recommended Citation 
Raymond G. McGuire, Public Employee Collective Bargaining in Florida -- Past, Present and Future, 1 Fla. 
St. U. L. Rev. 26 (1973) . 
https://ir.law.fsu.edu/lr/vol1/iss1/2 

This Article is brought to you for free and open access by Scholarship Repository. It has been accepted for 
inclusion in Florida State University Law Review by an authorized editor of Scholarship Repository. For more 
information, please contact efarrell@law.fsu.edu. 













PUBLIC EMPLOYEE BARGAINING

court noted that in the trial below the circuit court made extensive
findings of fact and conclusions of law, including the following: 60

[T]he process of collective bargaining contravenes the laws and
statutes of the State of Florida, citing Miami Water Works Local
No. 654 v. City of Miami, 157 Fla. 445, 26 So. 2d 194, 165 A.L.R.
967, and Dade County v. Amalgamated Association of Street Electric
Railway and Motor Coach Employees (Fla. App.), 157 So. 2d 176,
and that the revised Constitution of 1968 does not change the rule
of the above cited cases.

The lower court's remedial order had enjoined the board from giv-
ing effect to certain disputed policy changes and from recognizing the
Teachers' Association as the representativc of nonmember teachers. 61

The Teachers' Association appealed the final order to the supreme
court. In an opinion written by Chief Justice Ervin, a unanimous court
rejected the lower court's construction of article I, section 6. Stating
that the circuit court had "[painted] with too broad a brush in
eliminating all collective bargaining by public employees . . . " the
court held "that with the exception of the right to strike, public
employees have the same rights of collective bargaining as are granted
private employees by Section 6."62 Chief Justice Ervin summarily

of the two), filed an action in the Circuit Court of Dade County, requesting, inter alia,
an injunction prohibiting the Board of Instruction from recognizing the Dade County
Classroom Teachers' Association as the exclusive bargaining agent of the teachers em-
ployed by the Board. The petitioner also sought to block the Board from entering
into a collective bargaining agreement with the Education Association. In support of
its petition the Education Association alleged that the Board had, in contravention of
its own published policy, secretly recognized and bargained with the Teachers' Asso-
ciation and, after revoking the representation status of the Education Association, in-
tended to execute a master agreement recognizing the Teachers' Association as exclusive
bargaining representative of the teachers employed by the Board.

The Board took a somewhat neutral position in its answer, claiming that it was
entitled to bargain with the Teachers' Association under FLA. STAT. § 230.22 (1971), but
that its policy of exclusive recognition would not be implemented until the conclusion
of the present litigation.

The Teachers' Association, however, was granted its motion for leave to intervene
as a party defendant and took a more aggressive stance, attacking the standing of the
plaintiffs and the jurisdiction of the court, as well as offering statutory justification
for the policy of the Board that created the Teachers' Association's status as exclusive
representative.

60. 225 So. 2d at 904-05.
61. For example, the circuit court found that the action of the school board in

recognizing a majority organization as the exclusive representative of the employees
"violates the Florida and United States constitutions." Id. at 905. It also found that
allowing the majority organization to run the grievance procedure violated both con-
stitutions. Id. The supreme court disallowed both practices, but did not base its decision
on constitutional grounds. Id. at 907.

62. Id. at 905.
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disposed of Miami Water Works and Dade County v. Amalgamated
Ass'n of St. Employees, stating: "The holdings in the two cited cases
only went so far as to construe the law then existing and did not pass
upon later modifications in the law relating to collective bargaining
rights of public employees." 63 Thus, the misconstrued "rule" of Miami
Water Works had no bearing on the construction of article I, section 6.

In interpreting the constitutional provision, the court purported to
follow the intent of the legislature.6 4 The legislative history of article

63. Id. at 905-06.
64. The legislative background of art. I, § 6, of the 1968 Revised Constitution,

set out below, is based on a document prepared by William A. O'Neill, a member of
the Constitution Revision Commission. The document is entitled "Statement-Chronology
-History." This invaluable aid to the legislative history of art. I, § 6, is on file in
the Florida Supreme Court Library. During the last special session of the legislature
in which the proposed constitution was adopted for submission to the electorate, Mr.
O'Neill notes that he "was employed by both the Florida Senate and the House of
Representatives as a liaison attorney advising members of both houses and participating
in advice [sic] to the various committees and to the conferees on the part of both
houses." Id. at 3. Mr. O'Neill indicates that he was "requested to present his background
and his experience as it relates to the Florida Constitution of 1969 [sic]; and to
prepare a chronology and history of Section 6, Article I .... ." Id. at 1. He does not
indicate by whom he was requested to prepare the document, nor for what purpose.
All the versions of the Constitution of 1968, from the initial draft of the Constitution
Revision Commission down through the several House and Senate point resolutions,
are also on file in the Florida Supreme Court Library.

Mr. O'Neill's document is especially helpful in evaluating Chief Justice Ervin's
reliance on the legislative history of art. I, § 6, in support of his interpretation of the
section. The journal references given in the footnote supporting Chief Justice Ervin's
interpretation of the legislative history of art. I, § 6, contain merely the text of the
section, as it was eventually approved by the people, in the form of a joint resolution
agreed to by the House-Senate Conference Committee and approved by the respective
houses of the legislature. 225 So. 2d at 905 n.l. The Chief Justice states that the final
resolution, in comparison with earlier versions of the section, indicates that the legis-
lature intended the word "employees" to include both public and private employees. Id.
In order to comment on that conclusion, a more complete statement of the legislative
history of art. I, § 6, is necessary.

The new constitution had its origins in the 1965 session of the Florida Legislature,
which established the Florida Constitution Revision Commission. See Fla. Laws 1965,
ch. 65-561. The Commission held public meetings throughout the state, and convened
in convention at Tallahassee, Florida, in 1966 to consider and formulate a proposed
constitution for the Florida Legislature.

The Commission submitted its report and recommendation to the legislature in
January 1967. The legislature evaluated the Commission's report during the regular
and special sessions in 1967 and 1968. At the conclusion of a special session of the legis-
lature in 1968, both houses of the legislature passed a joint resolution which contained
a proposed constitution. This was submitted to and adopted by the electorate on
November 5, 1968. The constitution became effective on January 7, 1969.

The language changes and structural revisions which translated § 12 of the declara-
tion of rights of the 1885 Constitution into art. I, § 6, of the 1968 Revised Constitution,
began with the proposed revised constitution released on November 10, 1966, by the
Florida Constitution Revision Commission. Section 12 of this proposal provided:

The right of persons to work shall not be denied or abridged on account of
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membership nor non-membership in any labor union or association. The right of
employees, public or private, by and through a labor union or association to
bargain collectively shall not be denied nor abridged. Public employees shall not
have the right to strike.
This initial draft was amended by the Commission in convention between November

28, 1966, and December 16, 1966. The former § 12 then appeared in the report of
the Commission as art. I, § 6. Only technical changes were made in the language of
the former § 12.

This version of art. I, § 6, was introduced in the original drafts submitted to
both houses on January 9, 1967. See F-la. S.J. Res. 1-X(67); Fla. H.R.J. Res. 4-X (67).
The same version of art. I, § 6, appeared in Fla. S.J. Res. I-XXX (67) and Fla. S.J.
Res. 2-XXX (67). The section remained unchanged during subsequent legislative debate
on the proposed constitution. See Fla. S.J. Res. 2-4XX (67).

Fla. H.R.J. Res. 3-XXX(67) contained the identical version of art. I, § 6. On
September 11, 1967, the Chairman of the Constitutional Revision Committee of the
House of Representatives forwarded by letter the engrossed Fla. H.R.J. Res. 3-XXX (67)
to each House member. The language of the proposed art. I, § 6, had not changed.

Thereafter the Joint House and Senate Style and Drafting Committee, on September
29, 1967, considered this particular section. At page 3 of this Committee's report the
following version of art. I, § 6, appears with an appended comment:

The right of persons to work shall not be denied or abridged on account of
membership or non-membership in any labor union or labor organization. The

right of employees, public or private, by and through a labor union or labor
organization, to bargain collectively shall not be denied or abridged. Public em-
ployees shall not have the right to strike.
NOTE: Many persons reading the original draft raised the question that "associa-

tion" might not be restricted to labor organizations and for clarification and
certainty the Drafting Committee made this change, in addition to the House
committee receiving permission for editorial clarification in this area. This
goes back to the 1885 wording. There was no intention to change the substance
by the committee, but is purely editorial.

The Interim Constitution Revision Committee of the House and Senate recommended
the language as it was contained in Fla. H.R.J. Res. 1-2X (68), and Fla. S.J. Res. 1-2X (68).
These were introduced into the legislature on June 24, 1968. The language in both
resolutions was as follows:

The right of persons to work shall not be denied or abridged on account of
membership or non-membership in any labor union or labor organization. The
right of employees, public or private, by and through a labor union or labor
organization, to bargain collectively shall not be denied or abridged. Public em-
ployees shall not have the right to strike.
Fla. S.J. Res. 2-2X (68) was adopted by the Senate as introduced. The House, how-

ever, during its deliberations on Fla. H.R.J. Res. 1-2X(68), adopted an amendment
which changed the language of its version to the following:

The right of persons to work shall not be denied or abridged on account of
membership or non-membership in any labor union or labor organization. The
right of private employees, by and through a labor organization, to bargain
collectively shall not be denied or abridged. Public employees shall not have the
right to strike.
Thus, the language of art. I, § 6, in the Senate joint resolution and in the House

joint resolution was different, and a failure to concur on the part of either house
caused the appropriate motions to be made for the appointment of a Conference Com-
mittee on the part of each house. See FLA. S. Jou. 91 (Special Sess. June 24, 1968-
July 3, 1968); FLA. H.R. JouR. 45 (Special Sess. June 24, 1968-July 3, 1968).

According to Mr. O'Neill, a memorandum was prepared by the staff of the Conference
Committee for comparison by the conferees before final adoption. Its title read: "Section
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I, section 6, indicated to the justices that "the Legislature intended
both private and public employees to be included in the word 'em-
ployees' in the second sentence of Section 6." 5 Even more important,
however, was the text of section 839.221 of the Florida Statutes.
Since article I, section 6, of the Revised Constitution was proposed by
the legislature with full knowledge of the statutory policy contained
in section 839.221(2), Chief Justice Ervin reasoned that the new
constitutional provision "is in large part a constitutional restatement"
of that statute, which, as the court had previously stated in the
Pinellas County Classroom Teachers Ass'n case, guarantees to a public
employee "the right to bargain as a member of a union or labor
organization ...... 6 Seemingly, then, article I, section 6, merely

6-Right to Work, draft: New provisions specifically giving public employees the right
to join labor unions, to bargain collectively, but prohibits them from striking." (Emphasis
added.)

The Conference Committee of the House and Senate considering Fla. H.R.J. Res.
1-2X (68) and Fla. S.J. Res. 2-2X (68) voted to accept and recommend to the respective
houses the Senate proposal with the words "public or private" stricken. This was the
Fla. H.R.J. Res. 1-2X (68) version with the word "private" stricken; Fla. H.R.J. Res.
1-2X (68) was taken up and considered by both houses by the appropriate motions.

The Conference Committee recommended that Fla. H.R.J. Res. 1-2X (68) be passed
and amended by the conferees. See FLA. H.R. JouR. 89 (Special Sess. June 24, 1968-July
3, 1968); FLA. S. JoUR. 113 (Special Sess. June 24, 1968-July 3, 1968). This version was
adopted by the legislature and was submitted to the electorate of the State of Florida
on November 5, 1968, in the following form:

The right of persons to work shall not be denied or abridged on account of
membership or non-membership in any labor union or labor organization. The
right of employees, by and through a labor organization, to bargain collectively
shall not be denied or abridged. Public employees shall not have the right to strike.
Although the intent of the staff members who advised the Conference Committee

emerges clearly from this account of the creation of art. I, § 6, whether their intent
was shared by the Conference Committee itself is problematic. The more important
question is whether the legislature could have intended to work a change from § 12 of
the declaration of rights by using almost precisely the same language-language, more-
over, that had been commonly interpreted as prohibiting collective bargaining by public
employers and employees. Even if the Conference Committee adopted the intent of
the staff and the legislature that of the Committee, it does not follow that the people
necessarily adopted the intent of the legislature. A more reasonable interpretation is
simply that since no major language changes occurred in the transition from § 12 to
art. I, § 6, the meaning of the section remained unchanged. Thus if § 12 had pro-
hibited public employee bargaining, so should art. I, § 6. Chief Justice Ervin, however,
reached a contrary conclusion: in his view § 12 had been interpreted as prohibiting
public employee bargaining in Miami Water Works Local 654 v. City of Miami, 157
Fla. 445, 26 So. 2d 194 (1946), and Dade County v. Amalgamated Ass'n of St. Employees,
157 So. 2d 176 (Fla. 3d Dist. Ct. App. 1963); but he concluded that those cases had
been legislatively overruled by the enactment of art. i, § 6, a virtually identical provision
to § 12. See 225 So. 2d at 905-06. The legislative history does not necessarily support
that interpretation.

65. 225 So. 2d at 905 n.l.
66. Id. at 906.
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elevates to constitutional status a right which had been given to public
employees by the legislature when it enacted section 839.221 in 1959.

In one paragraph of his opinion, Chief Justice Ervin gently urged
the legislature to "enact appropriate legislation setting out standards
and guidelines and otherwise regulate the subject within the limits
of said Section 6."67 In a perceptive observation on the nature of the
task facing the legislature, the Chief Justice concluded his admonition
by noting: 68

A delicate balance must be struck in order that there be no denial
of the guaranteed right of public employees to bargain collectively
with public employers without, however, in any way trenching up-
on the prohibition against public employees striking either directly
or indirectly or using coercive or intimidating tactics in the collec-
tive bargaining process.

The Ryan case raised as many questions as it answered, if not
more. First, the court stated that public employees "have the same
rights of collective bargaining as are granted private employees by
Section 6."' 9 The court, however, failed to indicate what bargaining
rights are granted to private and thus to public employees by section
6. Presumably the second sentence of section 6, which used a con-
struction and syntax parallel to the first sentence, and which was
certainly directed against private discrimination, must have been in-
tended to reach denials by private conduct as well as denials by
governmental action. But no completely successful attempt has been
made by private parties, either under the 1885 or 1968 Constitutions,
to enforce a constitutional right to collective bargaining.70 Nor has the
legislature enacted legislation which acknowledges or provides for

67. Id.
68. Id. (emphasis added).
69. Id. at 905.
70. In Miami Laundry Co. v. Laundry Local 935, 41 So. 2d 305, 307 (Fla. 1949),

the supreme court held that "[t]hese rights and guarantees [of § 12 exist only in
favor of the individual employee and do not inure to the benefit of the union in
which he holds membership. They are purely personal to the employee and may be
protected . . . only in an action brought by the employee." As a consequence of this
decision, no union could bring an action under § 12 charging an employer with a
violation for his refusal to engage in bargaining. An employee or group of employees
might, however, be permitted to bring such an action. Cf. Hotel & Restaurant Employees
v. Boca Raton Club, Inc., 73 So. 2d 867, 872 (Fla. 1954), in which the court noted the
possibility of permitting an employee class action seeking specific performance of a
collective bargaining agreement. No specific reported cases have held, however, that a
labor organization or a group of employees can compel bargaining by an employer by
virtue of § 12.
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such a right.71 What the court meant when it equated public em-
ployees' rights of collective bargaining with the rights of private em-
ployees remains unclear.

In an alternative formulation of its holding, the court found that
the legislature had acknowledged bargaining rights for public em-
ployees in section 839.22 1.72 But section 839.221 speaks not of col-
lective bargaining, a bilateral exchange between parties of equal
status, but of the right of employees "to present proposals" 7

- to their
employer. The statute says nothing of the employer's obligation to
respond to or even acknowledge the proposals. In the absence, there-
fore, of implementing legislation laying down more specific guidelines
for collective bargaining than does section 839.221, the general right
of public employees to engage in bargaining cannot be specifically
enforced.

A major difficulty in the Ryan case lay with the nonadversary
status of the three parties with respect to the central issue on appeal.
Neither the teacher organizations nor the Board briefed the issue of
whether article I, section 6, accorded to public employees the right to
bargain collectively. All acknowledged the bargaining rights of at
least one of the two employee organizations. If the meaning of article
I, section 6, had been analyzed in an adversary context, perhaps the
court would not have changed its crucial interpretation that the
section applied to public employees. But in the face of a resisting
employer, it would have had to measure the practical implications
of its decision. How is a representative of employees selected? How
can an employer "bargain" with four or five unions representing
groups of the same class of employees? How does he deal with their
conflicting demands? How are impasses resolved? How are unfair
labor practices adjudicated?

71. FLA. STAT. § 447.03 (1971) states: "Employees shall have the right to self-
organization, to form, join, or assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in concerted activities for the
purpose of collective bargaining or other mutual aid or protection." FLA. STAT. § 447.14
(1971) provides: "Any person or labor organization who shall violate any of the pro-
visions of this chapter shall be guilty of a misdemeanor of the second degree, punish-
able as provided in § 775.082 or § 775.083." The statute suffers from the same defect
as § 12 of the declaration of rights of the 1885 Constitution. No guidelines are
furnished to indicate when an employee has the right to bargain through representa-
tives, and no provisions are included to compel an employer to recognize the right.
Consequently the section has never been used to compel an employer to bargain, nor
do any reported cases indicate that the penalty provisions have been applied to an
employer because of his refusal to bargain.

72. 225 So. 2d at 905.
73. FLA. STAT. § 839.221 (2) (1971).

[Vol. 1:26
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But the court had neither the obligation nor perhaps the oppor-
tunity to stray beyond the parameters fixed by the circuit judge's
order. The decision at least cleared up the misinterpretations of
Miami Water Works74 and established beyond challenge the right of
a public employer to engage in collective bargaining with an employee
organization. As a result of its failure to settle more than that one
issue the decision has had little effect except to provoke more litiga-
tion attempting to clarify its meaning.7 5 The right of collective
bargaining Ryan established for public employees exists more in the
pages of the opinion than in the bargaining room.

The Florida Supreme Court's decision in Ryan, therefore, com-
pletes the circle it unwittingly began to trace in the Miami Water
Works decision. Despite several intervening judicial statements, 6

opinions of the Attorney General, 77 statutory enactments,7 8 and a con-
stitutional revision, 79 public employees stand precisely where they stood
when the court held in 1946 that public employers had no obligation to
engage in collective bargaining with the representatives of public
employees.

Former Governor Claude Kirk, who was adamantly opposed to
collective bargaining by public employees, dramatized the illusory
nature of the right recognized by the Florida Supreme Court. On
May 13, 1970, the Governor issued an executive order prohibiting
any state agency or officer from negotiating or bargaining with any
labor organization representing public employees.8 0 The order, predi-
cated upon the Governor's powers as chief budget officer,8 ' declared
Governor Kirk's intention to veto any attempt by the legislature to
delegate its negotiating and bargaining power to any state agency.
In addition, the order required each state agency to report to the
Governor any efforts to organize employees under its jurisdiction.

74. See note 45 and accompanying text supra. Ryan thus made it clear that, whatever
their obligation, public employers have the right to bargain, and that, whatever their
rights, public employees are not prohibited from bargaining.

75. See notes 88 & 91 and accompanying text infra.
76. See note 45 and accompanying text supra.
77. See note 44 and accompanying text supra.
78. See note 49 and accompanying text supra.
79. See note 55 and accompanying text supra.
80. Fla. Exec. Order (May 13, 1970) (on file in office of Secretary of State of Florida).
81. On the second page of the order, the Governor states:

WHEREAS, I as Chief Budget Officer have the responsibility for making
budgetary recommendations to the Legislature, and

WHEREAS, negotiations or bargaining affect [sic] personnel administration,
planning and budgeting . ...
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The executive order, although of questionable legality s2 was appar-
ently effective. 3

Shortly after Governor Askew took office in 1971, he issued an
executive order which, while considerably different in tone, had the
effect of re-enacting Governor Kirk's ban on collective bargaining."
The Governor affirmed, in his order, the Florida Supreme Court's
interpretation in Ryan of article I, section 6, but pointed out that
the legislature had not implemented that right by approving pro-
cedures to be followed in the conduct of public employee bargaining.
Consequently, he declined to permit collective bargaining by state
agencies until collective bargaining legislation, which the Governor
promised to propose, was enacted.8 5 The position of both Governor

82. No doubt exists as to the legal power of the Governor to control the collective
bargaining activities of state executive departments under his control; the heads of
the departments serve at the pleasure of the Governor and are therefore subject to
dismissal for violating his order. The Governor's authority to regulate collective bar-
gaining by executive departments under the control of other members of the Cabinet
is less clear. Certainly, his authority in his capacity as chief budget officer to regulate
all matters concerning budgeting and personnel must have limits; otherwise he would
be empowered to control all Cabinet affairs by executive order, since even the most
minor decision can be tied to budgeting or personnel. His exercise of authority would
have to be challenged by the other members of the Cabinet. Attempts by public
employees or their organizations to invalidate the order of Governor Kirk would most
likely be futile.

83. The Governor's office is unaware of any collective bargaining agreement between
a state agency and a labor organization. Telephone conversation with Douglas Stowell,
Governmental Assistant, in Tallahassee, Florida, Nov. 9, 1972.

84. Fla. Exec. Order No. 71-20 (Apr. 5, 1971) (on file in office of Secretary of State
of Florida).

85. Governor Askew did not formally submit proposed legislation to the 1971 legis-
lature. See note 118 infra. In Fla. Exec. Order No. 72-1, at 2 (Jan. 10, 1972) (on file in
Office of Secretary of State of Florida), Governor Askew directed Lieutenant Governor
Adams to develop "proposed legislation establishing guidelines for collective bargaining."
Lieutenant Governor Adams prepared legislation for the 1972 session which was closely
modeled on Fla. H.R. 3556 (1970) and Fla. H.R. 206 (1971). See note 118 infra. But
the proposed legislation was not formally pre-filed. Governor Askew's Executive Order
No. 72-1 reiterated in most respects his original order contained in Executive Order
No. 71-20, supra note 84. In that order, however, he had, as had Governor Kirk before
him, directed "[t]he head of each state agency . . . to immediately report to the
Governor, through the Secretary of Administration, any efforts to organize employees
under his jurisdiction." Id. at 2. He had also directed that "no state agency . . . shall
negotiate . . . with any labor organization . . . on matters for which the Depart-
ment of Administration has legal authority." Id. Although the exact wording of the
order did not preclude collective bargaining between employee organizations and state
agencies, the limitation on bargaining subjects coupled with the direction to agency
heads to report any organizational activity did not positively support collective bargain-
ing attempts. In Executive Order No. 72-1, however, the Governor directed all state
agencies, "pending enactment or approval of legislation setting forth guidelines for
collective bargaining . . . [to] assist the Lieutenant Governor . . . in the formulation
of uniform procedures to guarantee the right of public employees to bargain collectively."
Fla. Exec. Order No. 72-1, at 2-3 (Jan. 10, 1972). Whether Executive Order No. 72-1
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Kirk and Governor Askew, that public employers presently have no
legal obligation to bargain, has been implicitly supported by a recent
interpretation of the Ryan decision by the Attorney General. In re-
sponse to an inquiry as to the responsibilities of a municipality with
regard to collective bargaining with public employees, the Attorney
General stated that article I, section 6, of the Florida constitution and
section 839.221 of the Florida Statutes, as construed by the court in
the Ryan case, guarantee public employees the right to bargain col-
lectively."" The opinion emphasized, however, that since the court
had characterized implementation of these provisions as a legislative
responsibility, 7

those of us in the Executive branch must be content with the law
as it exists today, as any other action would be outside the scope
of our constitutional power.

... [I]n light of the Ryan case and the fact [that] the Governor
has vetoed all legislative attempts to enact guidelines dealing with
this subject matter, it would be inappropriate for this office to
attempt to set forth any specific procedural guidelines with respect
to the conduct to be employed by any state, county or municipal
employer in implementing the collective bargaining process.

In addition to the Governor and Attorney General, the supreme
court has also been requested to act on the implications of its de-
cision in Ryan. In 1971, a local of the International Association of
Firefighters in Broward County petitioned the court for a writ of
mandamus compelling the respondent Board of County Commissioners
to engage in collective bargaining. In a per curiam disposition,
the court noted the existence of "substantial and numerous issues of
fact" and consequently transferred the case to the circuit court.8

More recently, a local of the Fraternal Order of Police petitioned
the supreme court for an alternative writ of mandamus against the
City of Orlando to compel it to grant the local the right of collective
bargaining."9 The petition alleged that while the City Council agreed
to allow the Fraternal Order to present certain demands to it, the

overruled Executive Order 71-20 is unclear. It is equally uncertain whether the Governor
directed state agencies to recognize and bargain with labor organizations, at least on a
limited basis, pending the enactment of legislation. If the Governor did so intend, his
order was either not understood or was not executed by agency heads. See note 83 supra.

86. FLA. Ops. ATr'y GN. 070-101 (1970).
87. Id. at 3, 4.
88. See State ex rel. International Ass'n of Firefighters v. Board of County Comm'rs,

254 So. 2d 195 (Fla. 1971).
89. See State ex rel. Fraternal Order of Police v. City of Orlando, 269 So. 2d 402 (Fla.

1972).

1973]
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Council specifically voted to deny the Order the right to enter into
bilateral negotiations leading to a collective bargaining agreement.
The supreme court again transferred, this time to the District Court
of Appeal for the Fourth District.9"

On the same day that the Fraternal Order of Police filed its petition,
the Dade County Classroom Teachers' Association filed an original
petition for a "constitutional writ," requesting the Florida Supreme
Court to order the legislature to show cause "why it has failed and
refused to enact collective bargaining guidelines . ... "-91 The petition
prayed in addition that, in the event the legislature did not adequately
explain its failure, the court "appoint a Commission to recommend
collective bargaining guidelines to be subsequently adopted by this
Court, thereby and for the first time effectuating the judgment of
this Court . . . [in Dade County Classroom Teachers' Ass'n v. Ryan]."'9 2

The apparent theory of the action was that, since the legislative
and executive branches had defaulted in their obligations to enact
legislation to implement the constitutional right to engage in collective
bargaining guaranteed by article I, section 6, the obligation shifts to
the court to provide guidelines to permit the exercise of employees'
previously stated constitutional rights.93

The initial questions raised by the suit revolved around the
supreme court's competency to entertain the petition for a constitu-
tional writ and to afford the relief sought.94 The court, however,

90. See id. Cases are transferred to a circuit court when substantial questions of
fact are involved. Otherwise they are transferred to a district court of appeal.

91. Brief for Petitioner, p. 4, Dade County Classroom Teachers' Ass'n v. Legislature,
No. 42323, Fla. Sup. Ct., Nov. 8, 1972.

92. Id.
93. The Dade County Classroom Teachers' Association was the intervening party

in the Ryan case. In one sense, the present litigation could be construed as an appeal
to the continuing jurisdiction of a court of equity to oversee the effectuation of its
previous decree recognizing a constitutional right to bargain. The normal device for
invoking the power of a court of equity to implement an order resisted by respondent
is to petition the court to hold the respondent in contempt for violating the court's order.

94. The petition was for a "constitutional writ" and was brought pursuant to FLA.

App. R. 4.5 (g). The writ appears designed more to preserve a legal issue for the court's
determination on appeal rather than to provide an extraordinary route for invoking
the original jurisdiction of the supreme court. Nor was the writ apparently designed,
as the petition suggests, to provide a device whereby the court might "effectuate" a
prior judgment. The effectuation of judgments and orders is the responsibility of the
prevailing party, using the ordinary post-judgment devices. FLA. App. R. 4.5 (g), how-
ever, was not intended as one of those post-judgment devices. If the obstacles to the use
of rule 4.5 (g) could be surmounted, the court would still have to confront a constitu-
tional objection to its assertion of jurisdiction based on the division of power among
the three branches. The creation of collective bargaining guidelines has traditionally
been a function of the legislative branch. No state or federal court has ever furnished
"guidelines" for the conduct of bargaining. It is doubtful, therefore, that the supreme
court has the competency, in a constitutional sense, to grant the relief requested.
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treated this action as an original mandamus proceeding to "compel
the Legislature of the State of Florida to enact standards or guide-
lines regulating the right of collective bargaining by public employees
of this state, as guaranteed by Section 6, Article I, 1968 Constitution
of Florida."95 The petition was denied because of the "doctrine of
separation of powers mandated by . . . [Florida's] Constitution."96

In reaching its decision, the court reasserted the principle that the
judiciary is the ultimate guardian of constitutional rights such as
those involved in this case, citing Marbury v. Madison s9 and other
landmark cases.98 The court also took judicial notice of the fact that
although the legislature in 1972 had many problems with which to deal
it nevertheless had managed to adopt standards and guidelines for
collective bargaining for one group of public employees, the fire-
fighters. 99

Finally, the court concluded that judicial intervention would be
premature until the legislature had been allowed a reasonable time
in which to act. But if the legislature failed to act within a reasonable
time, the court felt that it would "have no choice but to fashion such
guidelines by judicial decree ....- 100 The thrust of the opinion is
clear: if the legislature does not enact a collective bargaining statute
in the 1973 session, the Florida Supreme Court will "enact" collec-
tive bargaining guidelines by judicial decree. The court, however,
did not specify in what manner these judicial guidelines would be
fashioned.

The petitioner in Dade County suggested the appointment of a com-
mission to establish the necessary collective bargaining guidelines which
would be adopted, subject to approval by the court. This suggested ap-
proach is novel but not particularly farfetched. The commission could,
through formal and informal devices, secure a representative sampling
of opinion on the design of a workable collective bargaining system.
Even though any bargaining bill would consist of a series of value
judgments involving complex problems and requiring an adept politi-
cal judgment for their proper resolution, the task would not be be-

95. Dade County Classroom Teachers' Ass'n v. Legislature, No. 42323, Fla. Sup. Ct.,
Nov. 8, 1972.

96. Id.
97. 5 U.S. (1 Cranch) 137 (1803).
98. Chapman v. California, 386 U.S. 18 (1967); Baker v. Carr, 369 U.S. 186 (1962);

Sobel v. Adams, 208 F. Supp. 316 (S.D. Fla. 1962). In the last case the court stated
that it would "fashion a remedy of reapportionment by judicial decree in such manner
as may seem to the Court best adapted to meet the requirements of equal protection"
if the Florida Legislature failed to do so. 208 F. Supp. at 318.

99. See FLA. STAT. §§ 447.20-.35 (Supp. 1972).
100. Dade County Classroom Teachers' Ass'n v. Legislature, No. 42323, Fla. Sup. Ct.,

Nov. 8, 1972.
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yond the capacity of a commission with well-chosen members. That
kind of judicial resolution of the problem might, however, create
more problems than it would solve.

First, it is not clear that the supreme court necessarily has the
power in every case to enforce nonself-executing sections of the con-
stitution. Cases might arise in which a judicial response, in the de-
fault of legislative responsibility, represents a possible, perhaps the
only practical, solution to a problem of this type. But when, as here,
the legislature has taken the problem up in debate and discussions,101

judicial pre-emption of an essentially legislative task is inappropriate.
In the case of public employee bargaining guidelines, judicial de-
crees are not merely inappropriate, they are potentially dangerous.
A poorly constructed collective bargaining system could create serious
financial and political problems for state and municipal government.
In addition, a collective bargaining apparatus which employers and
employee representatives did not have a hand in constructing would
have no claim on either of the parties. The task of enforcement
would be made considerably more difficult if the affected parties have
not been involved in, and consequently feel no responsibility for,
the final solution to the collective bargaining problems. These prob-
lems could be mitigated by allowing the parties before the court to
draw up potential guidelines for consideration by the court. Amicus
briefs could be filed suggesting alternative guidelines. In this manner,
employers and employee organizations could be involved in promul-
gating guidelines. This method is cumbersome and suggests that the
matter is one obviously more suited to the legislation forum.

The supreme court might attempt to establish guidelines on a
case-by-case basis by remanding with directions to the circuit courts
to fashion tentative guidelines tailored to each specific situation.102 On
the other hand a system of circuit-by-circuit solutions is not adequate

101. See note 118 and accompanying text infra.
102. For example, in International Ass'n of Firefighters Local 2010 v. City of Home-

stead, Civil No. 72-9285, Dade County Cir. Ct., Jan. 8, 1973, the court found that the
City Council of Homestead, acting through its members, violated the Fire Fighters
Bargaining Act, FLA. STAT. ch. 447.20-.35 (Supp. 1972), by refusing to bargain in good
faith with the plaintiff labor organization. The court also found, however, that the
activities of the City Council and one of its members constituted an independent violation
of the constitutional rights of the employee-firefighters and that they were entitled to
compensatory and punitive damages for the injuries they might have suffered. Although
the court entered judgment against the individual councilman for only eighteen dollars
compensatory and one dollar punitive damages, the principle that art. I, § 6, creates
a right upon which an award of damages can be based is an extremely important one.
The court ordered the defendants to bargain with the plaintiff labor organization on
the basis of their obligation under the statute, but the order could presumably have
been based on their obligation under art. I, § 6.

(Vol. 1:26
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to a problem of state-wide dimensions. Conflicts between the circuits
would be inevitable and confusing. 1 3 Although conflicts can theo-
retically be worked out through the appellate processes, considerable
damage could be inflicted on the public before conflicting decisions
reach and are decided by the supreme court.

Since the proponents of public employee bargaining have not
compelled a satisfactory solution at the bench, they may well appeal
to the executive branch for relief. Several theories and combinations
of statutory provisions could be urged to support the Governor's
intervention in the collective bargaining dispute.

The constitution provides that: "The supreme executive power
shall be vested in a governor. . . . He shall take care that the laws
be faithfully executed .... .. "4 An argument has been made with
reference to similar provisions that these powers could provide gen-
eral constitutional authority for gubernatorial administrative orders.1°5

If that liberal reading were given to the Florida constitutional pro-
vision, the Governor might be justified in promulgating collective
bargaining guidelines by executive order to ensure that the provisions
of article I, section 6, are enforced. Since the Governor is chief
executive officer of the entire state, responsible for the execution of
all its laws, the executive order, according to this theory, could regu-
late the bargaining rights of state, county, and municipal employees.

A second theory justifying the enactment of bargaining guidelines
through executive order relies on the administrative authority pos-
sessed by the Governor over executive departments. Aside from the
state executive agencies under cabinet members, the constitution re-
quires that other departments shall be placed under the Governor
"or an officer or board appointed by and serving at the pleasure of
the governor."' 1 6 The Governor could issue bargaining guidelines,
covering at least those agencies under his supervisory control, pursuant
to his authority as "employer" of executive department employees.

A third theory, or rather a technique for implementing one or
both of the two previously mentioned theories, derives from the
Department of Administration's authority over the personnel policies

103. For example, a circuit court in Dade County might order a representation
election among employees of a Sunland Hospital in Miami at the same time the circuit
court in Leon County orders an election at the request of a different union petitioner
among the employees of all Sunland Hospitals throughout the state. The other possible
areas of conflict need not be enumerated at length; they are, however, certainly sufficient
to make unattractive the prospect of ad hoc solutions at the judicial circuit level.

104. FLA. CONST. art. IV, § 1.
105. See Note, Gubernatorial Executive Orders as Devices for Administrative

Direction and Control, 50 IOWA L. REV, 78 (1964).
106. FLA. CoNsr. art. IV, § 6,
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of all executive departments and the Governor's constitutional au-
thority over the head of that department. 10 7 Florida law confers upon
the Department of Administration the power, inter alia, to develop
"[s]uch other programs as are found to be necessary in the establish-
ment and maintenance of a current and sound program of uniform
personnel administration."'' 0 8 Pursuant to this power and under the
provision of the Florida Administrative Procedure Act,109 the Depart-
ment of Administration could develop and promulgate rules regulating
collective bargaining between executive departments and employee
organizations with members subject to the control of the department.

Although the procedures would have to be authorized by the
Secretary of Administration, he serves at the pleasure of the Governor.
Presumably the Governor could issue what in effect would be a
binding order to the Secretary to have the Department of Administra-
tion promulgate bargaining guidelines.

Strong arguments can be mounted in opposition to the issuance
of collective bargaining guidelines based on any of the three approaches
mentioned. With respect to their issuance pursuant to the "supreme
executive authority" clause of the constitution, no precedent exists
in Florida, and very little in other states, justifying the use of that
clause to create rather than to execute laws. In theory, of course,
the Governor is merely enforcing article I, section 6. In fact the
enforcement of this nonself-executing section would require an elabo-
rate panoply of regulations resembling the collective bargaining
statutes passed by legislatures in other states. 110 These can hardly be
disguised as merely executive enforcement orders in Florida.

A derivative objection to this use of the executive order might
be based on two apparently limiting provisions in the constitution.
When the Governor is permitted to use the executive order, the
constitution confers this power on him directly."1 Secondly, the Gover-
nor's issuance of collective bargaining guidelines would impinge on
areas now governed by civil service regulations. Since the constitution
requires that the civil service system be created "by law,"" 2 arguably
any alteration or modification of that system should be accomplished
only "by law"-not by executive order.

Similar objections could be raised to the Governor's issuing guide-

107. Id.
108. FLA. STAT. § 110.022(1)(g) (1971).
109. FLA. STAT. ch. 120 (1971).
110. See, e.g., 1 CCH STATE LEG., CALIF. 47.177 (1971).
111. E.g., FLA. CONsT. art. IV, § 7. The Governor is authorized to suspend by

executive order any state officer not subject to impeachment.
112. FLA. CONsT. art. III, § 14.
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lines by virtue of his supervisory authority over the executive depart-
ments. No specific authority can be found for that exercise of authority
in the constitution or statutes, whereas regulation of public employ-
ment relations is traditionally accomplished by legislation.

The third approach states the strongest basis for the issuance of
bargaining guidelines by executive authority. Chapter 110 of the
Florida Statutes permits the Department of Administration to de-
velop new programs as the need arises through its rule-making power.
Although the legislature perhaps did not envision the exercise of
authority so delegated in this precise form, it did vest considerable
discretion in the Department of Administration in its role as super-
visor of state personnel. 113 Also the rule-making requirements of the
Administrative Procedure Act permit the involvement of interested
parties;" 4 employer groups as well as those representing employee
organizations would therefore have an opportunity to plead their
cases and unique needs before the rules become law.

Whether the enactment of collective bargaining guidelines in this
fashion would be prudent presents a more difficult question. The
financing of the apparatus necessary to ensure proper administration
of the guidelines would be problematic." 5 If necessary financing is
not available, that factor alone could abort the proposal.

If, on the other hand, a formal budget proposal were submitted
to the legislature for the necessary funds, the legislature might be
reluctant to appropriate funds for what many might consider a project
more properly planned and executed by the legislature. The size and
seriousness of these obstacles involve political judgments that do not
lend themselves to academic analysis. Suffice it to note that these
factors are relevant in the decision that might be made by the execu-
tive branch in deciding whether to regulate at least a part of state
employment relations by executive order or administrative regulation.

113. Since the Secretary of Administration serves at the pleasure of the Governor,
no doubt exists as to the Governor's authority to initiate the procedure for collective
bargaining rules.

114. See FLA. STAT. § 120.041 (4) (1971).
115. Especially would this be so if the guidelines were promulgated before a

budget request had been submitted to and approved by the legislature. The project
would require highly skilled and experienced personnel for its successful administration;
a poorly administered program would otherwise be the likely result. The ramifications
of poor administration could easily be disproportionate to the error that provoked the
problems; the fact that the error was made in good faith would provide little con-
solation. Whether the necessary talent could be formed and retained with present re-
sources is uncertain.
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