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Florida Senate - 1987 

SB �.i-11 

By Senator Kiser 
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A bill to be entitled 

An act relating to guardianship; amending ss. 

744.441, 744.457, F.S.; authorizing a guardian, 

with prior court approval, to execute, 

exercise, or release specified powers that the 

ward might have if competent, to create certain 

trusts of property of the ward's estate for 

purposes of tax or estate planning, to renounce 

or disclaim any interest by succession or inter 

vivas transfer, or to convey or release a 

contingent or expectant interest in property, 

including marital property rights or a right of 

survivorship; providing an effective date, 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Subsection (2) of section 744.441, Florida 

Statutes, 1986 Supplement, is amended, and subsections (19) 

and (20) are added to said section, to read: 

744,441 Powers of guardian upon court approval.--After 

obtaining approval of the court 1n accordance with s. 744.447, 

a guardian of the property may: 

(2) Execute, exercise, or release any powers as

trustee, personal representative, custodian for minors, 

conservator, or donee of any power of appointment or other 

power that the ward might have lawfully exercised, 

consummated, or executed if competent, 1f the best interest of 

the ward requires such execution, exercise, or release. 

(19) Create revocable or irrevocable trusts o_J 

property of the ward's estate which may extend beyond the 

disability or life of the ward 1n connection with estate, 

l 
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19-901-87

11 91ft, income, or other tax planning or in connection with

2 estate planning. 

3 (20) Renounce or disclaim any interest by testate or 

4! intestate succession or by inter v1vos transfer. 

5 Section 2. Subsection (4) 1s added to section 744.457, 

6[ Florida Statutes, to read: 

7 

8 

744.457 Conveyance of various property rights.--

{4} A,ny contingent or expectant interest in property, 

9 including marital property rights and any right of 

10 survivorship incident to 7oint tenancy or tenancy by the 

11 entirety, may be conveyed or released in accordance withs. 

121 l_!_4.U7. 

13 Section 3. This act shall take effect upon becoming a 

HI law. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

***************************************** 

SENATE SUMMARY 

Allows a guardian, after obta1n1ng court approval
pursuant to s. 744.447, F.S.: 

(1) To execute, exercise, or release any powers as 
trustee, personal representative, custodian for minors, 
conservator, or donee of any power of appointment or 
other power that the ward might have lawfully exercised,
consummated, or executed if competent, if the best 
interest of the ward requires such execution, exercise,
or release; 

(2) To create revocable or irrevocable trusts of 
property of the ward's estate which may extend beyond the
disability or life of the ward for purposes of tax 
planning or estate planning; 

(3) To renounce or disclaim any interest by testate or
intestate succession or by inter vivas transfer; and 

(4) To convey or release any contingent or expectant 
interest in property, including marital property rights
and any right of survivorship 1nc1dent to 7O1nt tenancy
or tenancy by the entirety. 
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REVISED: BILL NO, SB 541 

Page _l_ DATE: April 22, 1987 

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

ANALYST STAFF DIRECTOR REFERENCE ACTION 

1. Cochran M>tv Lester J3L
2. 

1. JC!
2.

Favorable 

3. 3.
4. 4.

SUBJECT: BILL NO. AND SPONSOR: 

Guardians/Powers Increased SB 541 by 
Senator Kiser 

I, S!JMMARY: 

A. Present Situation:

The 11Flor1da Guardianship Law," ch. 744, F,S., provides a
variety of defin1t1ons, rights and duties regarding the care
and treatment of minors and their property. Section 744.441(2}
F.S., allows guardians of property to execute powers of
appointment or other powers on behalf of an incompetent ward
provided the guardian has court approval per s. 744.447, F.S.
Section 744.457, F.S., provides for the conveyance of property
rights of incompetents by their guardians.

B. Effect of Proposed Changes:

/(:, ?7 

Section 744.441, F.S., 1s amended broadening a guardian's
powers to include the exercise or release of powers as trustee,
personal representative, custodian for minors, conservator, or
donee of any power of appointment or other power the ward might
have lawfully exercised. The guardian would also be allowed to
create revocable or irrevocable trusts in connection with tax
planning or estate planning and renounce or disclaim any
interest by testate or intestate succession, or by inter vivas
transfer.

Section 744.457, F.S., is amended adding to that section which
provides authorization of the conveyance of certain property
rights, any contingent or expectant interest in property,
including marital property rights and any right of survivorship
1nc1dent to joint tenancy or tenancy by the entirety.

I I. ECONQl-i_I_C IM_!'b_CT AND FISCAL NOT]:: 

A. Public:

Indeterminate.

B. Government:

Indeterminate.

III. COMMENTS:

Similar to HB 617.

IV . AMENDMENTS :

None.



BILL VOTE SHEET 

(VS-87: File with Secretary of Senate) 

COMMITTEE ON_ Jud_1 c i ary-C 1 v 1 l 

BILL NO. __,,S_,,B__,,5::,c4-=.l _______ _ 

DATE April 22, 1987 

TIME 2;_00 -_5:00 P,i'-1, 

FINAL ACTION: 

__ x_Favorably w1th ___ amendments 

PLACE Rm. B c Senat� Off tee Bl_gg 

OTHER COMMITTEE REFERENCES: 
(In order shown) 

___ Favorably with Committee Substitute 

___ Unfavorably 

THE VOTE WAS: 

FINAL 
BILL VOTE SENATORS 

OTHER: ___ Temporarily Passed 

___ Reconsidered 

___ Not Considered 

l?J 

Ave Nav Ave Nav Ave Nav Ave Nav Ave Nav Ave 

X Crenshaw 

X Dudlev 

X Frank 

Jenne 

X We1nste1n 
VICE CHAIRMAN 
Grant 
CHAIRMAN 
Lanalev 

6 

TOTAL 
Ave Nav Ave Nav Ave Nav Ave Nav 

(Attach additional page 1f necessary) 

Please Complete: The key sponsor appeared 
A Senator appeared 
Sponsor's aide appeared 
Other appearance 

X 

X 

Ave Nav Ave 

Nav 

Nay 

/6 27 



Florida House of Representatives - 1987 HB 617 
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By Representative Wi11ace 

A bill to be entitled 

An act relating to guardianship; amending s. 

1,,.,,1, F.S., increasing the powers of the 

guardian upon court approval; amending s. 

1,,.457, F.S., prov1d1ng for the conveyance or 

release of certain property rights; providing 

an effective date. 

91 Be It Enacted by the Legislature of the State of Florida: 

10 

11 

12 

13 

1' 

15 

section 1. Subsection (2) of section 1,,.,,1, Florida 

Statutes, 19e6 Supplement, is amended and subsections (19) and 

(20) are added to said section to read:

g�E 
�r�1 17 

-: �� 

16 

18 

744.,41 Powers of guardian upon court approval.--After 

obtaining approval of the court in accordance withs. 744.4,7, 

a guardian of the property may: 

{2) Execute, exercise, or release any powers as 

trustee, personal representative, custodian for minors, 
� ::5 

Ji� 
,.g a. 1: 
on 

.,,-;..r 
,_ 0 
'&:.�--
. "'.2. 

19 

20 

21 

conservator, or donee of any power of appointment or other 

power that the vard might have lawfully exercised, 

consummated, or executed 1f competent, if the best interest of 

221 the vard requires such execution, exercise, or release, 

23 (19) Create revocable or irrevocable trusts of 

2,1 property of the estate which may extend beyond the disability 

251 or life of the vard in estate, 91ft, income, or other tax 

261 planning, or in connection vith estate planning. 

27 (20) Renounce or d1scla1m any interest by testate or 

281 intestate succession or by inter vivas transfer. 

29 Section 2. Subsection (4) 1s added to section 744,457, 

301 Florida Statutes, to read: 

31 744.457 Conveyance of various property rights.--
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152-58-3-7 

l (4) All contingent and expectant interests in 

2 property, including marital property rights and any right of 

3 survivorship incident to Joint tenancy or tenancy by the 

4 entirety, may be conveyed or released 1n accordance with s. 

SI 7U.U7. 

l:lus 

1.25 

1.26 

6 Section 3. This act shall take effect October 1, 1987. 11.27 
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******************••····················· 

HOUSE SUMMARY 

Authorizes the guardian, upon approval of the court, to 
execute, exercise, or release any powers as trustee, 
personal representative, custodian for minors, 
conservator, or donee of any power of appointment or 
other power that the ward might have lawfully executed; 
to create revocable or irrevocable trusts of property of 
the estate; and to renounce or disclaim any interest by 
testate or intestate succession or by inter v1vos 
transfer. Provides that all contingent and expectant 
interests in property, 1nclud1ng marital property rights 
and any right of surv1vorsh1p incident to Joint tenancy 
or tenancy by the entirety may be conveyed or released in 
accordance with a petition for authorization to act by 
the guardian. 

2 

COOIMG: words str�eken are deletions; words underlined are add1t1ons. 



STORAGE NAME: �l S� HB Ubl! 
/._p'I / ..::. I 11 ;+.I 
V 1,,.,\. ,_.., 

D�te: April 25, 1987 
Revised: _________ _ 
Final: __________ _ 

HOUSE OF REPRESENTATIVES 
COMMITTEE ON JUDICIARY 

STAFF ANALYSIS 

11 /1, 0 "'L-

BILL#: �H�B----"-6�1�7 _____________________________ _ 

RELATING TO: G�u�a,:_:_rd,:_:_i �an�s�h,.,_,_i p"----------------------------

SPONSOR(S): �W=a�l�l=a=c=e ___________________________ _ 

EFFECTIVE DATE: �O�c�t�o�b�e�r-----=l.,_=1�9�8�7 _____________________ _ 

COMPANION BILL(S): �s�B----"-54�1=------(�s�i�m�i�l�a�r�) __________________ _ 

OTHER COMMITTEES OF REFERENCE: (1) 

( 2 ) 

*************************************************************************** 

I. SUMMARY:

A. Present Situation:

Section 744.441, F.S., design ates powers of a guardian of the
property which may be exercised after obtaining approval of the
court. One such power is the power to execute any power of
appointment that the ward might have exercised, consummated or
executed if competent. s. 744.441(2), F.S.

Section 744.457, F.S., relates to property held by a husband and
wife, at least one of whom is incompetent, and provides for the
conveyance of such property held by the entirety.

B. Effect of Proposed Changes:

Section 744.441(2), F.S., is amended to clearly give a guardian,
upon court approval, the power not only to execute powers of the
ward, but to exercise or release any powers the ward would have
as trustee, personal representative, custodian, conservator or
donee. The section is further amended to give the guardian the
power to create trust (revocable or irrevocable) which could
extend beyond the disability or life of the ward, and to renounce
or disclaim any interests to which the ward is entitled through
inheritance, devise or gift.

Section 744.457, F.S., is amended to give the guardian the right
to convey or release any contingent or expectant interests in
property, including marital property rights, after petitioning
the court for authorization to perform such an act.

STANDARD FORM - 1/28/86 



' Pa�e 2 
H.B 617 
April 25, 1987 

II. ECONOMIC IMPACT:

A. Public:

None

B. Government:

None

III. STATE COMPREHENSIVE PLAN IMPACT:

None

IV. COMMENTS:

None

V. AMENDMENTS:

None

VI. PREPARED BY: Debby Kearney d,!V

VI I. STAFF DIRECTOR: Richard Hixson �lc:v

STANDARD FORM - 1/28/86 



STORAGE NAME: 87 SS HB 0617 

Date: April 25, 1987 
Revised: May 8, 19 8 7 AS REPORTED TO CLERKFinal: 

-----------

HOUSE OF REPRESENTATIVES 
COMMITTEE ON JUDICIARY 

STAFF ANALYSIS 

I 1 !1o o-;i_

BILL#: �H�B---"-6�1�7 _____________________________ _ 

RELATING TO: �G�u�a�r�d�i�a�n�s�h�i�P"---------------------------­

SPONSOR(S): W=a�l �l �ac�e=----------------------------­

EFFECTIVE DATE: �O�c�t�o�b�e�r__,l,...,_�1�9�8�7'------------------------

COMPANION BILL(S): S"-"-B--"-5�4�1 -'-'(s"----'-'1m-"--=--il�a�r'--'-) __________________ _ 

OTHER COMMITTEES OF REFERENCE: (1) 

( 2 ) 

*************************************************************************** 

I. SUMMARY:

A. Present Situation:

Section 744.441, F.S., designates powers of a guardian of the
property which may be exercised after obtaining approval of the
court. One such power is the execution of any powe r of
appointment that the ward might have exercised, consummated or
executed if competent. s. 744.441(2), F.S.

Section 744.457, F.S., relates to property held by a husba�d and
wife, at least one of whom is incompetent, and provides for the
conveyance of such property held by the entirety.

B. Effect of Proposed Cha nges:

Section 744.441(2), F.S., is amended to clearly give a guardi a n,
upon court approval, the authority no t only to execute powers of
the ward, but to exercise or release any powers the ward would
have as trustee, personal representative, custodian, conservator
or donee. The section is further amended to give the guardian
the power to create a trus t (revocable or irrevocable) which
could extend beyond the disability or life of the ward, and to
renounce or disclaim any inte rests to which the ward is entitled
through inherit ance, devise or gift.

Section 744.457, F.S., 1s amended to give the guardian the right
to convey or release any contingent or expectant interests in
property, including marital property rights, after petitioning
the court for authorization to perform such an act.

STANDARD FORM - 1/28/86 



Page 2 
HB 617 
'May 8, 1987 

I I. ECONOMIC IMPACT: 

A. Public:

None

B. Government:

None

III. STA_'I'_E COMPREHENSIVE PLAN IMPACT:

IV. 

v. 

VI. 

None

COMMENTS:

None

AMENDMENTS:

The committee amendment would delete the provision which permits a
guardian to exercise the ward's powers as a trustee, but would reta1n
the guardian's ability to release such powers, The amendment also
limits the grant of authority to a trustee to place assets of a ward
in an irrevocable trust to those instances in which a court
determines that a substantial tax benefit would occur, thus limiting
the provisions to large estates,

PREPARED BY: Debby Kearney J;J_ 
VII, STAFF DIRECTOR: Richard Hixson 

STANDARD FO�� - 1/28/86 
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HOUSE COMMITTEE AMENDMENT (in computer) 

Amendment No. __ l_(comm1ttee use only) 

Senate Action 

Bill No.�H�B�6�1~7 ___ _ 

House Act ion 

AS REPORTED TO CLERK

If amendment is text of another bill insert: 
Bill No. Draft No. 

51 The Committee on Judiciary offered the following 

61 amendment: 

7 

8 

9 

10 

Amendment 

On page l, line 15, 

11 I insert after the "comma": 

121 and, as to subsections (17), (19), and (20), after a finding 

131 by the court that the action requested 1n the petition 1s 

14\ l__ik_ely to result 1n a s1gn1f1cant saving of estate, gift or 

151 income tax liab1l1ty 1n the ward's estate, 

161 and 

17 

18 

19 

20 

strike 

and 

On page 1, line 

" exercise
[ 

"

On page 1, line 

211 strike " exercise," 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Orig. 
Journal 
Third 
Four:h 

17, 

22, 

Code: h0617/Jud01 
Date: 05/18/87 
Tune: 8:52 a.m. 

11 / 6 02--



Senate Ac_i1on 

MEMBER AMENDMENT {1n computer) 

Bill No. HS 617 

Ho�se Action 

If amendment 1s text of another bill insert: 
Bill No. Draft No. 

l 

1 

2 

3 

4 

5 Representative -��y�J�)�-<-................... .
61 offered the following amendment: 

7 

8 

9 

10 

Amendment 

On page ... l ... , line .. 15 ..• , 

111 and insert: after the comma 

121 and, as to subsections (17), (19) and (20), after a f1nd1ng by 

13\ the court that the action requested 1n the pet1t1on 1s likely 

141 to result in a s1gn1f1cant saving of estate, 91ft or income 

151 tax liab1l1ty 1n the ward's estate, 

16 

171 and 

18 

19 On page ... l ... , line .. 17 ... , 

201 strike 11 ,exerc1se," 

21 

221 and 

23 

24 On page ... 1. .. , line .. 22 ... , 

251 strike "
1

exerc1se, 11 

26 

27 

28 

29 

30 

31 

Orig. 
Journal 
Third 
Fourth -®.')-''

Code: h0617/999-01 
Date: 
':'1me: 

I 1 /to 1



Con-!ITTEE lNFORWITION REcoRD 

Corrrn,ttee on JUDICIARY 

Date of meeting 1>1az 7, 1987 

House of Representatives 

Bill No. HB 617 -------

Time 8:00 a.m. 

Place 214 capitol 
AS REPORTED TO CLERK 

FINAL ACTION: -- FAVORABLE 

VoTE· 

_x _ FAVORABLE WITH ----1......AMENCMENTS 

__ FAVORABLE WITH SlJBST!lUTE 

UNFAVORABLE 

/'7 /Coo 

• ycA

X 

X 

X 

X 

X 

X 

X 

X 

"L=,u 

CANADY 

COSGROVE 

DAVIS 

DIAZ-BALART 

DRAGE 

DUNBAR 

IRELAND 

LAWSON 

LIBERTI 

MARTINEZ 

PEEP.LES 

PRESS 

RUSH 

SAUNDERS 

SIMON 

"'\Y 

To 

Ye 

'"" l'IFM�FD NAY 

X TITONE 

WEBSTER 

X WOODRUFF 

X UPCHURCH (Chmn.) 

X BURKE 

Speaker pro teTipore) 

l / 1ota1 
, 13 , , /4 Nays 0 

�/lz-l /1//_ 
, / 

Con-!ITTEE APPEARANCE RECORD 
The following persons (other than legislators) appeared before the committee 

during the consideration of this bill: 

Name Representing Addres
_
s
_ 

NOTE: Please indicate by an 11X" any State employee appearing at the
-- request of Committee Chairman. 

(If additional persons, enter on reverse side and check here_) 

File g copies ri,th Clerk, H-22(1976)



It') 

AS REPORTED 10 CLERK

House of Representatives SLJBCCM1ITTEE REPORT 

Fite tJith Parent Corrmittee 

To Chairman, Cornnittee on Judiciary 
----�---------

Subcormn ttee on Court Systems, Probate , Consumer Law 

Date of meeting April 28, 1987 

Time 1:15 p.rn. 

Place 16 lDB Bi 11 No . _HB=.....::.:61:.:7 __ _ 

FINAL Acr I CX'I : _x __ FAVORABLE 

VOTE! 

ye, Mrnoco "." yp 

X Cosgrove X 

I<,, c, ,- X Davis X 

X D1.az-Balart X 

X Drage X 

X LaWson 

,( Press 
Total 
Yeas lQ 

__ FAVORABLE WITH _ �S 

__ lllFAVORABLE 

,co N,v 

Saunders 

Webster 

Titone, Chmn. 

Upchurch 

(Cmtnittee Q,rm.) 

.1ota 

Nays 0 

r,,,L,1-
eciiairrn::zn 

SUBCOMMITTEE APPEARANCE RECORD 

The following persons (other than legislators) appeared before the subcommittee 
during consideration of this bill: 

Name Representing Address 

(If additional persons, enter on reverse side and check here 
-----·-------------------

NOTE. Please indicate by an "X" any State employee 
appearing at the request of Subcommittee 
Chairman 

H-74(1976)

Received by Parent Committee: 

Date ____________ _ 

Received by ________ _ 



Extracts from, History of Legislation, 1987, by the Joint Legis­
lative Management Committee. Legislative Information Division, 
pn. 105 and 293: 

S 541 GENERAL BILL/ENG by Kiaer (Compare H 617, H 817, 
ENG/S 475) 

GYArdian:s/Power:, Increwd; provides for Liability of joint personal representa­
tives; authorizes guardian, with prior court approval, to execute, exercise, or re­
lease specified powers that ward mtg"ht have if competent. to renounce or disclaim 
any interest by succesaion or inter viva. transfer, or to convey or release a contin­
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Placed on Special Order Calendar 
Substituted for HB 617; Read second time; Amendment.a 
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05/28/87 SENATE In Me..ag.,. 
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Approved by Governor; Chapter No. 87-317 

H 617 GENERAL BILL by Wallace (Compare ENG/S 541) 
Guardi.an!'I/Powen, IncrM,!'le:d; mcreues power!! of guardian upon court approv.al; 
provide!! for conveyance or release of cert.am property right!!. Amends 
744.441, 457. Effective Date. 10/01 �-:-
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04/02/87 HOUSE Referred to Jua1c1ary 
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Extracts from, History of Legislation, 1987, 
lative Management Committee. Legislative 
pn. 105 and 293: 

by the Joint Legis­
Information Division, 

S 541 GENERAL BILL/ENG by Kiser (Compare H 617, H 817, 
ENG/S 475) 

Gu.,.rd1an3/Power:, Increased. provide! for habihty of Jomt personal representa­
tives; authorizes guardian, with prior court approval, to execute, exercise, or re­
lease specified. powe� that ward might have if competent, to renounce or disclaim 
any interest by succession or mter VlV08 transfer, or to convey or release a contin­
gent or expectant interest m property, mcluding mantal property right! or right 
of ,urv,vorohip. etc Amend. 733.615. 744.441,.457 Effective Date. 07/10/87. 
03/24/87 SENATE Prefiled 
04/07/87 SENATE Introduced. referred to Judic1ary--C1V1! -SJ 49 
0-4/20/87 SENATE On Committee agenda--Judiciary-Civ1l, 04/2.'.;/87, '.:::·00 

pm, Room-B 
04/22/87 SENATE Comm Report Favorable by Jud1c1ary-Civ1l, placed on 

Calendar -SJ 141 
04/30/87 SENATE Placed on Special Order Calendar -S.J 232 
05/06/87 SENATE Placed on Sp�c1al Order Calendar -SJ �54, Passed u 

05/12/87 
05/19/87 
05/27/87 
05/28/87 

HOUSE 
HOUSE 
HOUSE 
HOUSE 

05/28/87 SENATE 
06/04/87 SENATE 

06/04/87 
00/25/87 
07/!U/87 

amended, YEAS 39 NAYS O -SJ 265 
In Mes...-.a.ges 
Received. placed on Calendar -HJ 479 
Placed on Special Order Calendar 
Sub!it1tuted for HB tH 7, Read second time; Amendment.a 
adop�d: Rud thud tune. Passed .. amended; YEAS 117 
NAYS O -HJ 7◄9 
In Meooage. 
Message was taken up --...SJ 715; Concurred, PaMed u 
omended. YEAS 37 NAYS O -SJ 716 
Ordered engroased, then enrolled. -SJ 716 
S11tlled. by Officers and pre.coted to Governor 
Approved by Governor; Chapter No 87-317 

H 617 GENERAL BILL b}· Wallace (Compare ENG/S 5411 
Guard1ans/Pov,,ers Incr�ased, increases powers of guardurn upon court approval, 
provides for conve� a nee or release of certain prop�rty rights Amends 
i44 441, 4.:'i7 Effective Date 10/111 .:7 
03/2418, HOCSE ?refiled 
04/02/87 HOUSE Referred to ,Jud1c1ary 
04/07/8'; H0l1 SE Introduced, referred to Jud1crnry -HJ 57 
04/21/Bi HOUSE Subreferred to Subcommittee on Court Systems, Probate 

and Consumer Law, On Committee agenda-Jud1c1ary, 
04/:23/87, 10 00 am, �14C, for ratification of subreferral 

04/'.:!4/87 HOUSE On �ubcornm1ttee agenda-Jud1crnry, 04/28/87, 1:15 pm, 

16 HOB 
0510.>187 HOUSE 
05/18/87 HOllSE 

05, �7:87 HOl'SE 
0512H/P.J HOUSE 

On Curnrmtt�e agenda�Jud1c1ary, 0.5107 /87, 3 00 am, 2UC 
C'llmm Report Favorable with 1 amendment(sJ by Judt· 
c-1ar:,, placed Pn Calenaar -HJ 477 
Placed on SpeC1al Order Calendar 
Iden /Sun Senate Bill :.ubst1tuted, Laid on Table under 
Rule, Iden /Sim /Compare Bill pas!led, refer to SB 541 (Ch. 
87-3171 -HJ 749
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