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Florida House of Representatives - 1987 HB 1386

By the Committee on Judiciary and Representative Simon

s1ngle page in compliance with the Rules and for the information

This pudlication was produced at an average cost of 1 5 cenls per
of members of the Legislature and the public

1 A bi1ll to be entitled
2 An act relating to time-share plans; amending
3 s. 721.08, F.S., to clarify the scope of the
4 fiduciary duty owed by escrow agents to
S purchasers; amending s. 721.11, F.S., aad s.
6 721.111, F.S., to clarify advertising filing
7 procedures and to clarify what constitutes
] advertising; amending s. 721.13, F.S., to
9 requlire managing entities to maintain owner
10 lists for 1inspection by the division upon
11 request; amending s. 721.15, F.S., to Create
12 personal liability for time-share assessments;
13 amending s. 721.20, F.S., to exempt owner
14 referrals from solicitor ar real estate
15 licensure requlrements; providing an effective
16 date.
17
18| Be It Enacted by the Legislature of the State of Flor:ida:
19
20 Section 1. Subsection (1) of section 721.08, Florida
21| Statutes, is amended to read:
22 721.08 Escrow accounts; nondisturbance instruments;

23} alternate security arrangements.--

24 (1) Prior to the filing of the public offering

25| statement with the division, the developer shall establish an
26| escrow account with an escrow agent for the purpose of

27| protecting the deposits of purchasers. All escrow agents

28| shall be i1ndependent of the developer and seller; and no

29| developer or seller, nor any officer, director, affiliate,

30) subsidiary, or employee thereof, may secrve as escrow agent.

31| An escrow agent shall maintain the accounts called for in this
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section only in such a manner as to be under the direct
supervision and control of the escrow agent. The escrow agent

shall have a fiduciary duty to each purchaser to maintain the

escrow accounts 1n accordance with good accounting principles

and to release the purchaser's funds or other property from

escrow only in accordance with this chapter. A-£f:duerary

retatronship-shati-exrst-betwveen-the-esecrov-agent-and-the
purchasers The escrow agent shall retain all affidavits
received pursuant to this section for a period of 5 years.
Should the escrow agent receive conflicting demands for the
escrowed funds or property, the escrow agent shall immediately
either, with the consent of all parties, submit the matter to
arbitration or, by interpleader or otherwise, seek an
adjudication of the matter by court.

Section 2. Section (1) and paragraph (e) of subsection
(2) of section 721.11, Florida Statutes, are amended, and
paragraph (d) 1s added to subsection (3) of said section, to
read:

721.11 Advertising materials; oral statements.--

{1){a) Any advertising material relating to a time-~

share plan, including prize and gift promotional offers, shall

be filed with the division by the developer 10 days priotr to
use. All such advertising mater:als must be substantially in
compliance with this chapter and 1n full compliance with the
mandatotry provisions of this chapter. In the event that any

such material 18 not i1n compliance with th:s chapter, the

division may require the developer to correct the deficiency

by notifying the developer of the deficiency; and, 1f the

developer fails to correct the deficiency, the division may

file administrative charges against the developer usrng-such

2

1.21

1l:1lus

1.28
1.30
1.31

1.32
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materreat and exact such penalties or remedies as provided 1in

s. 721.26.

{b) The director of the division shall have the

discretion to accept other assurances from the developer to

assure the develcper will comply with the provisions of this

chapter regarding all advertising materials, including prize

and gift promotional offers, used by the developer. Such

assurances shall include, but not be limited to, a surety bond

1ssued by a company authorized and licensed to do business in

this state as surety or an irrevocable letter of credit 1in the

amount of $10,000. Upon the acceptance by the director of

such assurances from the developer, the developer shall be

entitled to file and use advertising materials, including

prize and gift promotional offers, in accordance with

paragraph (c). In the event the developer intends to file and

use any lodging or vacation certificates as advertising

material pursuant to pacragraph (c), the director shall have

the discretion to increase the assurances to an amount deemed

sufficient by the director to fully secure the performance of

the certificate promoter, or to provide refunds to certificate

holders in the event of nonperformance by the certificate

promoter. The purpose of such other assurances, 1f accepted

by the director, shall be to provide the division with a

source of funds to secure the developer's promise in any prize

and qift promotional offer to deliver the prize or gift

represented in such offer to any prospective purchaser not

receiving the represented prize or gift,

(c) A developer from whom other assurances have been

accepted by the director of the division pursuant to paragraph

(b) shall file all advertising material, including prize and

gift promotional offers with the division at the time of use,

3

1.63
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All such advertising materials must be substantially in

compliance with this chapter and in full compliance with the

mandatory provisions of this chapter. In the event that any

such material 1S not in compliance with this chapter, the

division may require the developer to correct the deficiency

by notifying the developer of the deficiency; and, if the

developer fails to correct the deficiency after receiving such

notice, tre division may file administrative charges against

the developer and exact such penalties or remedies as provided

in &. 721.26. So long as the developer prepares and

disseminates the advertising material in good faith, the

division shall not penalize the developer for any deficiencies

which the division determines to exist in any advertising

material whach the developer uses prior to receipt of a notice

of deficiency from the division regarding the advertising

material. For purposes of this section, "qood faith" shall

mean that the developer has reasonably attempted to comply

with the provisions of this chapter relating to advertising

material, and that any deficiency determined to exist by the

division 1s not material and adverse to a prospective

purchaser.

(2) The term "advertising material” 1includes:
(e) Any billboard or other sign posted on or off the

premises, except that such billboard or sign shall not be

required to contain the disclosure set forth in paragraphs

S)(a) or (S)(b unless 1t relates to a prize and gi1ft

promotional offer. For purposes of this section, a "sign®

shall mean advertising which 13 affixed to real or personal

property and which 18 not disseminated by other than visual

means to prospective purchasers.

)

1.82
1.83
1.84

2.11
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(3) The term "advertising material” does not include

(d) Any audio, written or visual publication_or

material relating to the promotion of the availability of any

accommodations and/or facilities for transient rental, 30 long

as a mandatory tour of a time-share plan or_attendance at a

mandatory sales presentation 1s not a term or condition of the

availability of such accommodatiomns and/or facilities, and so

long as the failure of any transient renter to take a tour of

a time—-share plan or attend a sales presentation doeg not

result in any reduction in the level of services which would

otherwise be available to such transient renter.

Section 3. Subsection (4) of section 721.111, Florida
Statutes, is amended to read:

721.111 Prize and gi1ft promotional offers.--

(4) A separate filing for each prize and gift
promotional offer to be used i1n the sale of time-share periods

shall be made with the division pursuant to s, 721.11(1l) at

teast-i8-deys-prror-to~the-use-of-such-offer-by-the-deveioper.
-No-advertising-materrai-retated-to-a-prrze-and-grfe
premotronal-offer-may-be-drstrrbuted-uniess-rt-rs-€frreat-£ried
wreh-the-drveston-weth One 1tem of each prize or qgift, except
cash, must be betng made available for inspection by the
division. Ef-the-d:visron-determines-that-any-prize-er-g:rft
hes-been-mrsrepresented;-and-:f-upon-notrfreatron-thereof-the
developer-faris—to-correct-such-mrerepresentatrony-the
drvisron-may-fite-adminsstratrve-charges-agarnst-the-deveioper
usrng-swch-prrze-and-qrft-promotronat-offers-and-exact-such
penattres-es-provided-1n-97-F2ic26%

Section 4. Subsection (4¢) of section 721.13, Florida
Statutes, 1s amended to read:

721.13 Management.-—-

5
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(4) The managing entity shall maintain among 1its

records and provide to the division upon requesty-together

wrth-the-payment-of-the-annuai-feer-provsde-to-the-division a
complete liat of the names and addresses of all purchasers and
owners of time-share units i1n the time-share plan. The
managing entity shall update this list no less frequently than

quarterly.
Section S, Subsection (7) 1s added to section 721.15,

Florida Statutes, to read:
721.15 Assessments for common expenses.--

(7) A purchaser, regardless of how his time-share

estate or time-share license has been acquired, including a

purchaser at a judicial sale, 1S personally liable for all

assessments for common expenses which come due while he 1s the

owner of such interest. A successor in interest 1s jointly

and severally liable with his predecessor in interest for all

unpaid assessments against such predecessor up to the time of

transfer of the time-share interest to such successor, without

prejudice to any right a successor 1in interest may have to

recover from his predecessor in interest any amounts assessed

against such predecessor and paid by such successor. Noth:ing

in this subsection shall be construed to impair the operation

of s. 718.116{6) for time-share condominiums.

Section 6. Subsect:ion (1) and paragraph (a) of
subsection (2} of section 721.20, Florida Statutes, are
amended, and paragraph (&) 1s added to subsection {2) of said
section, to read:

721.20 Licensing requirements; suspension or
revocation of license.--

(1) Any seller of a time-share plan must be a licensed
real estate salesman, broker, or broker-salesman as defined in

6

2.52
2.53
2.54
2.55

l:1us
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2.57
2.60
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s. 475 01, except as provided in s. 475.011. Solicitors
licensed under the provisions of paragraph (2)(a) who engage
only 1n the solicitation of prospective purchasers, and

purchasers engaging in solicitation activities as descrabed in

paragraph (2)(e), are exempt from the provisions of chapter

47s.

{2)(a) Pursuant to rules adopted by the division, each
off-premises solicitor or other person who engages in the
solicitation of prospective purchasers of units in a time-
share plan must purchase annually a time-share occupational
license for a fee of $25. The license shall expire on July 1

of each year. The davision may deny a license to any

1ndividual whom the division finds not to be of good moral

character, 1n addition to, or in lieu of, a suspension or

revocation provided for in this section for violation of the

rules of the division.

(e) Any purchaser who refers no more than twenty

people to a developer per year or who otherwise provides

testimonials on behalf of a developer shall not be subiect to

licensure under the provisions of paragraph (2}(aj).

Section 7. This act shall take effect upon becoming a

law.
HOUSE SUMMARY

Revises state law governing real estate time-share plans
to:

l. Clarify the scope of the fiduciary duty owed by
escrow agents to purchasers

2. Clarify advertising filing procedures and to
clarify what constitutes advertising.

3. Require managing entit:es to maintain owner lists
for inspection by the Division of Florida Land Sales,
Condominiums and Moblile Homes of the Department of Business
Regulation, upon crequest.

4. Create personal liability for time-share
assessments.

S. Exempt owner referrals from solicitor or real
estate licensure requirements.

See bill for details.
7

2.81

2.83

2.84

3.7

l:lus
3.9
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RELATING TO: Time-share plans

SPONSOR(S): Committee on Judiciary

EFFECTIVE DATE: July 1, 1987

COMPANION BILL(S):

OTHER COMMITTEES OF REFERENCE: (1)

(2)
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I. SUMMARY :

A. Present Situation

Chapter 721, Florida Statutes, the Florida Real Estate Time-Sharing
Act, is a comprehensive program under the jurisdiction of the
Division of Florida Land Sales, Condominiums and Mobile Homes, which
includes provisions strictly regulating the handling of time-share
purchasers' funds and advertising, management, and sales of time-
share plans.

B. Effect of Proposed Changes:

Section 1. Section 721.08, F.S., presently establishes a fiduciary
relationship between the escrow agent handling purchasers' funds and
the purchasers. This section is amended to clarify that the
fiduciary relationship exists only as to maintenance of the escrow
accounts and release of the funds.

Section 2. Section 721.11, F.S., requires that all advertising
materials must be filed with the Division at least 10 days before
they are used. The bill creates an exception to this policy where a
surety bond, letter of credit, or other assurance of $10,000 is
accepted by the Division to secure the developer's promises as
represented in the advertising. With regard to vacation and lodging
certificates, the division may require assurances in any greater
amount it deems is necessary to assure compliance with the
advertising promotion., In either a case, the developer may use the
advertising simultaneously with its filing.

All time-share advertising is required to contain a disclosure that

it is being used for the purpose of soliciting sales of time-share
periods. Section 721.11(2), F.S., is amended to excuse this

STANDARD FORM - 1/28/86
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II.

III.

Iv.

VI.

VII.

disclosure from billboards and signs. Further, advertising which
relates to the promotion of accommodations and/or facilities for
transient rental are excepted from the term "advertising material” if
a mandatory tour of a time-share plan is not a condition of the use
of the accommodations or facilities.

Section 3. Provides technical amendments to conform to previous
amendments.

Section 4. Section 721.13, F.S., requires the managing entity of a
time-share plan to provide to the Division a complete list of the
names and addresses of all purchasers. This section is amended to
require provision of this information only when requested by the
Division.

Section 5. Section 721.15, F.S., is amended to provide that a
purchaser of a time-share period is liable for all assessments which
come due while he owns the period, and that a subsequent owner is
jointly and severally liable with the predecessor for all unpaid
assessments up to the time of transfer.

Section 6. Section 721.20, F.S., requires that sellers of tim -share
plans must be registered under Ch. 475, F.S., the real estate
licensure law. Solicitors who engage only in the solicitation of
prospective purchasers must be licensed as such by the Division.

This section is amended to provide that purchasers who refer no more
than 20 people a year need not be licensed.

ECONOMIC IMPACT:

A. Public:
None.

B. Government:

None.

STATE COMPREHENSIVE PLAN IMPACT:

None.
COMMENTS :
None.

AMENDMENTS :

PREPARED BY: Debby Kearney OUCJ
)

/

STAFF DIRECTOR: Richard Hixson y/nf-

STANDARD FORM - 1/28/86
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Florda Senate - 1987

By senator Margolis

A bi1ll to be entitled
An act relating to real estate time-sharing;
amending s. 721.08, F.S.; providing that an
escrow agent who holds a purchaser's deposit
owes the purchaser certain fiduciary duties;
amending s. 721.11, F.S.; requiring a developer
of a time-share plan to file prize and gift
promotional offers with the Division of Florida
Land Sales, Condominiums, and Mobile Homes of
the Department of Business Requlation;
authorizing the director of the division to
accept surety bonds or letters of credit or
other assurances to secure prize or gift
promotional offers; providing an exception from
penalties to certain developers whose
advertisements are not in compliance with the
time-sharing act; exempting signs, billboards,
and advertisements for certain rental
facilities from disclosure requirements;
amending s. 721.111, F.S.; revising Provisions
relating to prize and gift promotional offers;
amending s. 721.13, F.S.; requiring managing
entities of time-share plans to maintain and
update a list of the names and addresses of
purchasers of time-share interests; amending s.
721,15, F.S.; specifying the liability of
certain purchasers for common expenses;
amending s. 721.20, F.S.; exempting certain
purchasers who engage 1n soliciting activities
on behalf of a time-share plan from
occupational licensing under that section or

1
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from licensing under ch. 475, P.S.; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 721.08, Florida
Statutes, 1s amended to read:

721.08 Escrow accounts; nondisturbance 1nstruments;
dlternate security arrangements.--

(1) Prior to the filing of the public offering
statement with the division, the developer shall establish an
escrow account with an escrow agent for the purpose of
protecting the deposits of purchasers. All escrow agents
shall be i1ndependent of the developer and seller; and no
developer or seller, nor any officer, director, affiliate,
subsidiary, or employee thereof, may serve as escrow agent.
An escrow agent shall maintain the accounts called for 1in this
section only 1n such a manner as to be under the direct
supervision and control of the escrow agent. An escrow agent

owes a fiduciary duty to each purchaser to maintain the escrow

accounts in accordance with good accounting principles and to

release a purchaser's deposit from escrow only in accordance

with this chapter. A-fiduec:ary-reteattonship-shati-ex:st

between-the-escrow-agent-and-the-purehasers The escrow agent
shall retain all affidavits received pursuant to this section
for a period of 5 years. Should the escrow agent receive
conflicting demands for the escrowed funds or property, the
escrow agent shall immediately e:ither, with the consent of all
parties, submit the matter to arbitration or, by interpleader

or otherwise, seek an adjudication of the matter by court.

2
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Section 2. Subsection (1), paragraph (e) of subsection
(2), and subsection (5) of section 721.11, Florida Statutes,
are amended, and paragraph (d) 1s added to subsection (3) of
said section, to read:

721.11 Advertising materials; oral statements.--

(1}(a) Any advertising mater:ial relating to a time-

share plan, including prize and gift promotional offers
described 1n s. 721.111, must shai: be filed with the division

by the developer 10 days prior to use, All such advertising
materials must be substantially in compliance with this
chapter and 1in full compliance with the mandatory provisions

of this chapter. In the event that any such material 1s not

1n compliance with this chapter, the division may notify the
developer of the deficiency and require the developer to

correct the deficiency; and, i1f the developer fails to correct
the deficiency, the dlvxsxon‘may file administrative charges
against the developer usrng-such-mater:al and exact such
penalties and remedies as provided in s. 721.26.

(b) The director of the division may accept assurances

from a developer that he will comply with the provisions of

this chapter regarding advertising materials, including prize
and gi1ft promotional offers, used by the developer. Such

assurances may include, but are not limited to, a surety bond
1ssued by a company authorized and licensed to do business 1in

this state as surety or an irrevocable letter of credit 1in the

amount of $10,000, If such assurances are accepted by the

director, the developer shall f:le and may use advertising

materials, including prize and qift promotional offers, 1in

accordance with paragraph (c). The purpose of such assurances
1s to provide the division with funds to secure the

developer's promise in any prize and qift promotional offer to
3
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deliver the prize or gift represented in a promotional offer
to any prospective purchaser who 1s entitled to receive such
prize or qift,

{c) A developer whose assurances are accepted by the

director of the division pursuant to paraqraph (b) shall file

all advertising material, including prize and gi1ft promotional

offers described 1n s. 721.111, with the division at the time

of use. All such advertising materials must be substantially
1n compliance with this chapter and in full compliance with
the mandatory provisions of this chapter. In the event that

any such material i1s not in compliance with this chapter, the

division may notify the developer of the deficiency and may
require the developer to correct the deficiency. If the
developer fails to correct the deficiency after receiving such
notice, the division may file administrat:ve charges against
the developer and exact such penalties or remedies as provided
in s, 721.26. If the developer prepares and disseminates
advertising material in good faith, the division may not
penalize the developer for any deficiencies that the division
determines to exist 1n such advertising mater:al published
prior to receipt of a notice of deficiency from the division

regarding the advertising material. For purposes of this

paragraph, the term "good faith” means that the developer has

reasonably attempted to comply with the provisions of th:s
chapter relating to advertising mater:al and that any

deficiency determined to exist by the division is not material

and adverse to a prospective gurchaser.

(2) The term “advertising material” includes:
{(e) Any billboard or other sign posted on or off the

premises, For purpcses of this section, the term "s:ign" means

4
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advertising that 1s affixed to real or personal property and

that disseminates information by visual means only,

(3} The term "advert:sing material® does nrot 1include:

(d) Any audio, written, or visual publication or

material relating to the promotion of any accommodations or

facilities for transient rental, so long as a mandatory tour

of a_time-share plan 1s not a term or condition of the

availability of such accommodations or facilities.

{(5)(a) No written advertising material, including any
lodging certificate, gift award, premium, discount, or display
booth, may be utilized without a disclosure 1n conspicuous
type that: THIS ADVERTISING MATERIAL IS BEING USED FOR THE
PURPOSE OF SOLICITING SALES OF TIME-SHARE PERIODS.

(b) This subsection does not apply to any advertising
material which i1nvolves a project or development which
includes sales of real estate or other commodities or services
1n addition to time-share periods, including, but not limited
to, lot sales, condominium or home sales, or the rental of

resort accommodations, This subsection does not apply to any

advertising that 1s posted on a billboard or a sign, However,

1f the sale of time-share periods, as compared with such other
sales or rentals, 1s the primary purpose of any the

advertising material except a billboard or sign, a disclosure

shall be made 1n conspicuous type that: THIS ADVERTISING
MATERIAL IS BEING USED FOR THE PURPOSE OF SOLICITING THE SALE
OF ...{Disclosure shall include time-share per:ods and may
include other types of sales}... Factors which the division
may consider in determining whether the primary purpose of the
advertising material 1s the sale of time-~share periods

1nclude;

S
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1. The retail value of the time-share periods compared
to the retail value of the other real estate, commodities, or
services being offered 1n the advertising material.

2. The amount of space devoted to the time-share
portion of the project in the advertising material compared to
the amount of space devoted to other portions of the project,
including, but not lim:ted to, printed material, photographs,
or drawings.

Section 3. Subsection (4) of section 721.111, Florida
Statutes, 1s amended to read:

721.111 Praize and gift promotional offers.--

(4) A separate filing for each prize and gift
promotional offer to be used i1n the sale of time-share periods
shall be made with the division pursuant to s. 721.11 at-ieast
16-days-prior-to-the-use-ef-such-offer-by-the-deveioper. No
advertising-materrai-reiated-to-a-prize-and-qrft-promotronat
offer-may-be-distrrbuted-uniess-rt-ts-frrae-£fried-wirth-the
divisior-with One 1tem of each prize or gift, except cash,
must be betng made available for i1nspection by the divis:on.
tf-the-davesson-determines-that-any-prrze-or-g:rft-has-been
mi:srepresented;-and-:f-upon-notrfrcatron-thereof-the-deveioper
faris-to-correct-such-mrsrepresentation;-the-dtvrsion-may-£frie
adminratrative-charges-against-the-deveioper-ustng-such-prize
and-g:ft-premotional-offers-and-exact-such-penaities-as
provided-in-s:-~¥21726+%

Section 4. Subsection {4) of section 721.13, Florida
Statutes, 1s amended to read:

721.13 Management.--

(4) The managing entity shall maintain within its

records andy-together-with-the-payment-of-the-annuai-£fee;
provide to the division upon reguest a complete list of the
6
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names and addresses of all purchasers and owners of time-share

units in the time-share plan. The managing entity shall

update this list no less frequently than guarterly,

Section 5. Subsection (7) 1s added to section 721.1S5,
Florida Statutes, to read:
721.1% Assessments for common expenses.--

(7) A purchaser, reqardless of how his time-share

estate or t:me-share license is acquired, including_a

purchaser at a judicial sale, 1s personally liable for all

assessments for common expenses that come due while he is the

owner of such interest._ A successor 1n interest 1s jointly

and severally liable with his predecessor in interest for all

assessments that came due wh:ile such predecessor owned the

interest, without prejudice to any right a successor in

interest has to recover from his predecessor 1n interest any

amounts assessed against such predecessor and pa:d by such

successor. This subsection does not affect the application of
s. 718.116{6) with respect to time-share condomipiums.

Section 6. Subsections (1) and (2) of section 721.20,

Florida Statutes, are amended to read:

721.20 Licensing requirements; suspension or
revocation of license.,--

(1} Any seller of a time-share plan must be a licensed
real estate salesman, broker, or broker-salesman as defined 1in
s. 475.01, except as provided i1n s. 475.011. Solicaitors
licensed under the provisions of paragraph (2){a) who engage
only 1n the solicitation of prospective purchasers and

purchasers who engage 1n solic:itation activity described in

paragraph (2)(e) are exempt from the provisions of chapter

475.

7
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(2)(a) Pursuant to rules adopted by the division, each
of f-premises solicitor or other person who engages 1in the
solicitation of prospective purchasers of units i1n a time-
share plan must purchase annually a time-share occupational
license for a fee of $25. The license shall expire on July 1
of each year,

(b} It 1s unlawful for any person to solicit
prospective purchasers of a time-share plan without first
having secured a time-~share occupational license and paid the
occupational license fee.

(c}) Prior to issuing an occupational license, the
division shall receive an application, on forms designed by
the division, containing such pertinent background informat:ion
as 1s necessary to properly identify the applicant; however,
the fingerprinting of applicants 1s not required. The
division may deny a license to any individual whom the
division finds not to be of good moral character.

(d) The division may deny, suspend, or revoke any
occupational license when the holder thereof has violated the
provisions of this chapter or the rules and regulations of the
division governing time-sharing. If any occupational license
expires by division rule while administrative charges are
pending against the license, the proceedings against the
license shall continue to conclusion as :1f the license were
st1ll in effect. The division may impose a civil fine of up
to $500 1n addition to, or in lieu of, a suspension or
revocation provided for in this section for violation of the
rules of the division.

{e) A purchaser who refers no more than 20 people to a

developer per year or who provides testimonials on behalf of a

developer 1s not subject to this subsection.

8
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Section 7. This act shall take effect October 1, 1987,

EREA AR R SRR R R 2R RRR2d2 R R R 2D 2

SENATE SUMMARY

With regard to real estate time-sharing, provides that an
escrow agent who holds a deposit of a purchaser of a
time-share interest owes such purchaser a fiduciary duty
to maintain the escrow account i1n accordance with good
accounting principals. Requires a time-share plan
developer to file prize and gift promotional offers with
the Division of Florida Land Sales, Condominiums, and
Mobile Homes, of the Department of Business Regulation.
Authorizes the director of the division to accept
assurances to secure such prize or gift offers. Exempts
signs, billboards, and advertisements for certa:n rental
facilities from disclosure requirements. Requires
managing entities of time-share plans to ma:ntain a list
of the names and addresses of purchasers of time-share
interests and to update such list no less frequently than
quarterly. Provides that the owner of a time-share
interest and the previous owner of that interest are
jointly and severally liable for common expenses that
came due when the previous owner held the interest.
Exempts certain purchasers who engage 1n soliciting
activities on behalf of a time-share developer from
occupational licensing under ch, 72}, F.S., and from
licensing under ch. 475, F.S.

9
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Senator Margolis

1 A bi1ll to be entitled
2 An act relating to time-share plans; amending
3 s. 721.08, F.S., to clarify the scope of the
4 fiduciary duty owed by escrow agent s to
5 purchasers; amending s. 721.11, F.S., and s.
6 721.111, £.S., to clarify advertising filing
7 procedures and to clarify what constitutes
3 advertising; amending s. 721.13, F.S., to
2 require managing entities to maintain owner
10 li1sts for inspection by the division upon
11 request; amending s. 721.15, F.S., to create
12 personal liability for t me-share assessments;
13 amending s. 721.20, F.S., to exempt owner
14 referrals from solicitor or real estate
15 licensure requirements; providing an effective
16 date.
17

18| Be It Enacted by the Legislature of the St ateof Floraida:
19
20 Section 1. Subsection {1) of section 721.08, Florida
21| Statutes, 1s amended to read:

22 721.08 Escrow accounts; nondisturbance instruments;
23| alternate securit yarrangements.—-—

24 (1) Prior to the filing of the public offering

25| statement with the division, the developer shall establish an

26| escrow account with an escrow agent for the purpose of

27| protecting the deposit s of purchasers. All escrow agents
28| shall be independent of the developer and seller; and no
29| developer or seller, nor any officer, director, affiliate,

30| subsidiary, or employee thereof, may serve as escrow agent.

31} An escrow agent shall maintain the accounts called for in this

1
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section only in such a manner as to be under the direct

supervision and control of the escrow agent. The escrow agent

shall have a fiduciary duty to each purchaser to maintain the

escrow accounts 1n accordance with good account:ing principles

and to release the purchaser's funds or other property from

escrow only 1n accordance with this chapter. A-f:duezary

retatronshrp-shati-exrst-between-the-eacrov-agent-and-the
purchasers The escrow agent shall retain all affidavits
received pursuant to this section for a period of 5 years.
Should the escrow agent receive conflicting demands for the
escrowed funds or property, the escrow agent shall immediately
either, with the consent of all parties, submit the matter to
arbitration or, by interpleader or otherwise, seek an
adjudication of the matter by court.

Section 2. Section (1) and paragraph {(e) of subsection
(2) of section 721.11, Florida Statutes, are amended, and
paragraph (d) 1s added to subsection (3) of said section, to
read:

721.11 Advertising materials; oral statements.--

(1)(a) Any advertising material relating to a time-

share plan, including prize and gift promot:onal offers, shall

be filed with the division by the developer 10 days prior to
use. All such advertising materials must be substantially in
compliance with this chapter and in full compliance with the
mandatory provisions of this chapter. In the event that any

such material 18 not 1in compliance with this chapter, the

division may require the developer to correct the deficiency

by notifying the developer of the deficiency; and, 1if the

developer fails to correct the deficiency, the division may

file administrative charges against the developer ustng-suech

2
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materral and exact such penalties or remedies as provided in
s. 721.26.

(b} The director of the division shall have the

discretion to accept other assurances from tne developer to

assure the developer will comply with the provisions of this

chapter regarding all advertising materials, including prize

and gi1ft promotional offers, used by the developer. Such

assurances shall include, but not be limited to, a surety bond

13sved by a company authorized and licensed to do business in

this state as surety or an 1rrevocable letter of cred:it in the

amgunt of $10,000. Upon the acceptance by the director of

such assurances from the developer, the developer shall be

ent:tled to file and use advertising materials, including

prize and gift promotional offers, 1n accordance with

paragraph (c). In the event the developer intends to file and

use any lodging or vacation certificates as advertising

material pursuant to paraqraph (c), the director shall have

the discretion to increase the assurances to an amount deemed

sufficient by the director to fully secure the performance of

the certificate promoter, or to provide refunds to certificate

holders i1in the event of nonperformance by the certificate

promoter. The purpose of such other assurances, 1f accepted

by the director, shall be to provide the division with a

source of funds to secure the developer's promise in any prize

and gqift promotional offer to deliver the prize or qift

represented 1n such offer to any prospective purchaser not

receiving the represented prize or gift.

{c) A developer from whom other assurances have been

accepted by the director of the division pursuant to paragraph

(b) shall file all advertising material, i1ncluding prize and

g1ft promotional offers with the division at the time of use.

3
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All such advertising materials must be substantially 1in

liance with this chapter and in full compliance with the

[2]
S
lg

mandatory provisions of this chapter, In the event that any

such material 1s not in compliance with this chapter, the

division may require the developer to correct the deficiency

by notifying the developer of the deficiency: and, .f the

developer faiis to correct the deficiency after receiving such

notice, the division may file administrative charges against

the developer and exact such penalties or remedies as provided

in 8. 721.26. So long as the developer prepares and

disseminates the advertising material in good faith, the

division shall not penal:ize the developer for any defic:encies

which the division determines to exist i1n any advertising

material which the developer uses prior to receipt of a notice

of deficiency from the division regarding the advertising

material. FPor purposes of this section, "good faith" shall

mean that the developer has reasonably attempted to comply

with the provisions of this chapter relating to advertisirg

material, and that any deficiency determined to exist by the

division 18 not material and adverse to a prospective

purchaser.
(2) The term "advertising material” includes-
(e) Any billboard or other s:ign posted on or off the

premises, except that such billboard or sign shall not be

required to contain the disclosure set forth i1n paragraphs

{5)(a) or {5)(b), unless 1t relates to a prize and gift

promotional offer. For purposes of this section, a "sign"

shall mean advertising which 1s affixed to real or personal

property and which 18 not disseminated by other than visual

means to prospectlve purchasers.

4
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{3) The term "advertisirg material” does not include:

(d) Any audio, written or visual publication or

material relating to the promotion of the availability of any

accommodat:ions and/or facilities for transient rental, so long

as a mandatory tour of a time-share plan or attendance at a

mandatory sales presentation is not a term or condition of the

availability of such accommodations and/or facilities, and so

long as the failure of any transient renter to take a tour of

a time-share plan or attend a sales presentation does not

result 1n any reduction in the level of services which would

otherwise be available to such transient renter,

Section 3. Subsection {4) of section 721.111, Florida
Statutes, 1s amended to read-

721 111 Prize and girft promotional offers.--

{4) A separate filing for each prize and gift
promotional offer to be used :in the sale of time-~share periods

shall be made with the divisi:on pursuant to s. 721.11(1l)} at

ieast-10-days-prror-to-the-use-of-such-offer-by-the-deveioper.
-No-advertrsrng-materret-retated-to-a-prrze-and-g:fe
promotionat-offer-may-be-dratrzbuted-untess-rt-19-frrat-fried
wrth-the-drvrsron-wxth One 1tem of each prize or gift, except
cash, must be berng made avalrlable for inspection by the
division., 2f-the-divisron-determines-that-any-prrre-or-g:rft
has-been-mrxsrepresented;-and-rf-upon-notrfrcatron-thereof-the
devetoper-faris~-to-correct-such-mrscepresentatron;-the
drvrsron-may-frie-admrnrstratrve-charges-agarnst-the-deveioper
usrng-such-prrere-and-grfe-promotronal-offers-and-exact-such
penattres-as-provided-in-9:--721+26+

Section 4. Subsection (4) of section 721.13, Floraida
Statutes, 1s amended to read-

721.13 Management.--—

5
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(4) The managing entity shall maintain among 1its

records_and provide to the divigion upon requesti-tegether

with-the-payment-of-the-annuat-feey-provide-to-the-drvrszon a
complete list of the names and addresses of all purchasers and
owners of time-share units in the time-share plan. The

manaqing _entity shall update this list no less frequently than

gquarterly.

Section 5. Subsection (7) is added to section 721.15,
Florida Statutes, to read:
721.15 Assessments for common expenses.-—-

(7)_ A purchaser, regardless of how his time-share

estate or time-share license has been acquired, including_a

purchaser at a judicial sale, 1s personally liable for all

assessments for common expenses which come due while he 1s the

owner of such interest. A successor :in interest 1s jointly

and severally liable with his predecessor in interest for all

unpaid assessments against such predecessor up to the time of

transfer of the time-share 1interest to such successor, without

prejudice to any right a successor in 1interest may have to

recover from his predecessor in interest any amounts assessed

against such predecessor and paid by such successoc. Nothing

in this subsection shall be construed to impaiz the operation

of s. 718.116(6) for time-share condominiums.

Section 6. Subsection (1) and paragraph (a) of
subsection (2) of section ?721.20, Florida Statutes, are
amended, and paragraph {e) 1s added to subsection (2) of said
section, to read:

721.20 Licensing requlirements; suspension Or
revocation of license.-—-

(1) Any seller of a time-share plan must be a licensed
real estate salesman, broker, or broker-salesman as defined in

6
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1] s. 475.01, except as provided in s. 475 0ll. Solicitors
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l.censed uncder the provisions of paragraph (2)(a) who engage
only 1n the solicitation of prospective purchasers, and

purchasers engaging in solicitation activities as descrioed in

paragraph (2)(e), are exempt from the provisions of chapter

475.

(2)(a) Pursuant to rules adopted by the d:vision, each
off-premises solicitor or other person who engages in the
solicitation of prospective purchasers of units 1n a time-—
share plan must purchase annually a time-share occupational
license for a fee of $25. The license shall expire on July 1

of each year. The division may deny a license to any

1ndividual whom the division finds not to be of good moral

character, 1in addition to, or in lieu of, a suspension or

revocation provided for in this section for violation of the

tules of the division.

(e) Any purchaser who refers no more than twenty

people to a developer per year or who otherwise provides

testimonials on behalf of a develcper shall not be subject to

licensure under the prov:sions of paragraph (2){a).

Section 7. This ac: shall take effect upon becoming a

law.
STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR
Senate Bill 1269

Authorizes the division director to increase the assurances
required of the developer as necessary to fully secure
developer performance ~hen the developer :ntends %o use
lodging or vacation certificates as advertising materaial.

Exempts billboards and signs from the disclosure requirement
contained i1n s.721.11(5), F.S., only i1f the billboard or sign
does not relate to a prize and gift promotional offer.

Adds two conditions for the exclus:ion from the defin:ition of
"advertising material” of *he promotion of accommocations or
facilities for transient rental: attendance at a sales
meeting may not be required and {ailure of a transient renter
to take a tour of a time-share pian or attend a sales
presentation may not result 1n a reduction 1n services

7
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SUBJECT: BILL NO. AND SPONSOR:

Real Estate Time-Sharing SB 1269 by

Senator Margoiis

I. SUMMARY:
A. Present Situation:

Chapter 721, F.S., the Florida Real Estate Time-Sharing Act,
provides for the regulation of real property time-share plans
by the Division of Florida Land Sales, Condominiums, and Mob:ile
Homes of the Department of Business Requlation. Among the
specific provisions of the chapter are those relating to escrow
accounts, advertising, prize and gift promot:ional offers,
management of time-share properties, assessments for common
expenses, and licensing requirements pertaining to sellers of
time-share plans.

Section 721.08, F.S., establishes a fiduciary relationshap
between the escrow agent handling purchasers’ deposits and the
purchasers and establishes requirements for escrow agreements.

Section 721.11, F.S., establishes reguirements pertaining te
advertising of time-share plans, 1ncluding the requirement that
all advertising materials be filed with the division at least
10 days prior to their use.

Section 721.111, F.S., provides for the use of prize and gift
promotional offers and requires such offers to be filed with
the division at least 10 days prior to their use by the
developer.

Section 721.13, F.S., establishes the duties of the managing
entity of a time-share plan, 1ncluding the provision to the
division on an annval basis of a complete list of the names and
addresses of all purchasers and owners of time-share un:its 1n
the time~share plan.

Section 721.15, F.S., provides for an annual assessment against
each purchaser in a time-share plan for payment of common
expenses.

Section 721.20, F.S., requires sellers of time-share plans,
except for solicitors licensed by the division, to be licensed
real estate salesmen, brokers, or broker-salesmen pursuant to
chapter 475, F.S..

B. Effect of Proposed Changes:

Section 721.08, F.S., 1s amended to specify that an escrow
agent owes a fiduciary duty to each purchaser to maintain
escrow accounts according to sound accounting principles and to
release deposits only in accordance with provisions of the
chapter.

Section 721.11, F.S., 1s amended to specify that advertising
materials which must be filed with the division 10 days prior
to use include prize and g:ft promotional offers as described

/15y
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in s.721.111, F.S. The division director :s5 authorized -o
accept assurances from a aeveloper, .7<.,2 =d 2 s2rety ocna 2r
letter of credit, that ~e wi1ll comply +1-~ -ne crovisions i
the chapter pertaining to advertising mater.als. 3uch
assurances are 1ntended to provide the d:zsisien »ith funds to
secure the developer’'s promise .n 3pry prize -r j3if7 zromotional
offer to deliver the advertised pbricze or z2i1rr, DJevelopers
whose assurances are accepted oy tne d:vis.con Jirectzcr mav f{:iie
all advertising material at the =z:me of its use. Any such
advertising material which is not .n compliance vi1:h tne
chapter must, upon notification by the division, be brougnt
1nto compliance.

The definition of “"advertising material"” 1s amended to clarify
that "sign” means advertising affixed to real or personal
property and which presents only visual informat:on, The term
"advertising material"™ is amended to exclude advertising
relating to the promotion of accommodations cr facilities for
transient rental, provided that a mandatory tour Sf a time-
share plan 1s not a condition for the use of the accommodat.ons
or facilities, Finally, time-share advertising on piliboards
and signs is excepted from the requirement that ail time-share
advertising contain a disclosure that it is being used for the
purpose of soliciting sales of time-share periods.

Section 721.11l1, F.S,, is amended to require the filing of
prize and gift promotional offers pursuant to s.721.11, F.S.,
which delineates filing requirements for advertising materials
in general. Language rendered superfluous by the above
amendment is deleted.

Section 721.13, F.S., 1s amended to require the managing entity
of a time-share plan to maintain, update on a quarterly basis,
and provide to the division upon request a complete list of the
names and addresses of all purchasers and owners of time-share
units in the time-share plan.

Section 721,15, F.S., is amended to provide that a purchaser of
a time-share estate or license 1s liable for all assessments
for common expenses that come due while he is the owner. A
subsegquent owner 1s jointly and severally liable with his
predecessor for all assessments which came due while the
predecessor owned the interest,

Section 721.20, F.S., is amended to exempt purchasers who
engage in solicitation activity, referring no more than 20
people per year or providing testimonials on behalf of a
developer, from licensure under ch.475, F.S.,, or annual
occupational licensure by the division.

IT. ECONOMIC IMPACT AND FISCAL NOTE:

A.

Public:

To the extent that assurances relating to prize and gift
promotional offers ensure the delivery of prizes and gifts,
recipients will benefit. To the extent that assurances
relating to prize and gift promotional offers require a
commitment of funds, developers will incur costs. To the
extent that purchasers are liable for assessments unpaid by
predecessors, purchasers may incur costs,

Government:
To the extent that revised regulatory requirements result in

increased administrative oversight, the division will incur
costs,
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[TI. COMMENTS:
None.
iv. AMENDMENTS :

None.
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
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and Senator Margolis

I. SUMMARY:
A. Present Situation:

Chapter 721, F.S., the Florida Real Estate Time-Sharing Act,
provides for the regulation of real property time-share plans
by the Division of Florida Land Sales, Condominiums, and Mobile
Homes of the Department of Business Regulation. Among the
specific provisions of the chapter are those relating to escrow
accounts, advertising, prize and gift promotional offers,
management of time-share properties, assessments for common
expenses, and licensing requirements pertaining to sellers of
time~share plans,

Section 721.08, F S., establishes a fiduciary relationship
between the escrow agent handl:ing purchasers' deposits and the
purchasers and establishes requirements for escrow agreements.

Section 721.11, F.S., establishes requirements pertaining to
advertising of time-share plans, including the regquirement that
all advertising materials be filed with the division at least
10 days prior to their use.

Section 721,111, F.S., provides for the use of prize angd gift
promotional offers and requires such offers to be filed with
the division at least 10 days prior to their use by the
developer.

Section 721.13, F.S., establishes the duties of the managing
entity of a time-share plan, 1ncluding the provision to the
division on an annual basis of a complete list of the names and
addresses of all purchasers and owners of time-share units 1in
the time-share plan.

Section 721.15, F.S., provides for an annual assessment against
each purchaser 1n a time-share plan for payment of common
expenses.

Section 721,20, F.S., requires sellers of time-share plans,
except for solicitors licensed by the division, to be licensed
real estate salesmen, brokers, or broker-salesmen pursuant to
chapter 475, F.S..

B. Effect of Proposed Changes:

Section 721.08, F.S., is amended to specify that an escrow
agent owes a fiduciary duty to each purchaser to maintain
escrow accounts according to sound accounting principles and to
release deposits only in accordance with provisions of the
chapter,
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Section 721.11, F.S., (s amended to specify +that advertising
materials which must be filed with the division 17 days prior
to use 1nclude prize and gift promotional »ffers as described
in s.721.111, F.S. The divasion director 1s authorized to
accept assurances from a developer, including a surety bond or
letter of credit, that he will comply with the provisions of
the chapter pertaining to advertis:ng materi1als. Such
assurances are 1ntended to provide the division with funds to
secure the developer’'s promise 1n any prize or gift promotional
offer to deliver the advertised prize or gi1ft., When the
developer i1ntends to use lodging or wvacation certificates as
advertising mater:al, the division director may 1ncrease the
assurances tequired as necessary to fully secure developer
performance. Developers whose assurances are accepted by the
division director may file all advertising material at the time
of its use. Any such advertising material which 1s not 1n
compliance with the chapter must, upon notification by the
division, be brought i1nto compliance,

The definition of "advertising material” 1s amended to clarify
that "s:gn" means advertising affixed to real or personal
property and which presents only visual information. The term
"advertising materi1al” 1s amerded to exciude advertising
relating to the promotion of accommodat:nons or facilities for
transi1ent rental, provided that a mandatory tour of a time-
share plan or attendance at a sales presentat:on is not a
condition for the use of the accommodations or facilities and
that failure of a transient renter to tour a time-share plan or
attend a sales presentation does not result 1n a reduction 1in
the level of services provided. Finally, time-share
advertising on billboards and signs which does not relate to
prize and gift promotional offers 1s excepted from the
requirement that all time-share advertising contain a
disclosure that 1t 1s being used for the purpose of soliciting
sales of time-share periods,

Section 721,111, F.S., is amended to require the filing of
prize and gi1ft promotional offers pursuant to s.721.11, F.S.,
which delineates filing requirements for advertising materials
1n general. Language rendered superfluous by the above
amendment is deleted.

Section 721.13, F.S., 1s amended to require the managing entity
of a time-share plan to maintain, update on a quarterly basis,

and provide to the division upon request a complete list of the
names and addresses of all purchasers and owners of time-share

units 1n the time-~share plan,

Section 721.15, F.S., is amended to provide that a purchaser of
a time-share estate or license 1s liable for all assessments
for common expenses that come due while he is the owner. A
subsequent owner 1s jointly and severally liable with his
predecessor for all assessments which came due while the
predecessor owned the i1nterest.

Section 721.20, F.S., 1s amended to exempt purchasers who
engage in solicitation activity, referring no more than 20
people per year or providing testimonials on behalf of a
developer, from licensure under ch.475, F.S., or annual
occupational licensure by the division.

I1. ECONOMIC IMPACT AND FISCAL NOTE:

A. Public:

To the extent that assurances relating to prize and gift
promotional offers ensure the delivery of prizes and gifts,
recipients will benefit, To the extent that assurances
relating to prize and gift promotional offers require a
commitment of funds, developers will 1ncur costs. To the
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extent that purchasers are liable for assessments unpaid by
predecessors, purchasers may 1ncur costs.

B. Government:
To the extent that revised regulatory requirements result in
increased administrative oversight, the division will 1incur
costs.
IIT. COMMENTS:
None.

IV, AMENDMENTS:

None.
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STATEMENT QF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR
Senate Bill 1269

Authorizes the division director to increase the assurances
required of the developer as necessary to fully secure
developer perfcrmance when the developer intends to use
lodging or vacation certificates as advertising material.

Exempts billboards and signs from the disclosure requirement
contained in s.721.11(5), F.S., only if the billboard or sign
does not relate to a prize and gift promotional offer.

Adds two conditions for the exclusion from the definition of
"advertising material"” of the promotion of accommodations or
facilities for transient rental: attendance at a sales
meeting may not be required and failure of a transient renter
to take a tour of a time-share plan or attend a sales
presentation may not result 1n a reduction in services.
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