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PCB INS 87-20 05/04/87 Medical Malpractice 

A bill to be entitled 

51 Be It Snacted by th■ Legislature of the State of Florida: 

6 

7 Section l. Subsection (4) of section 627.351, Florida 

SI Statutes, is amended to read: 

g 

10 

11 

627.351 Insurance risk apportionment plans.-

(4l MIWICAL MALPRACTICS RIS� APPORTIONMENT.--

(&} The department shall, after consultation with 

12
1 

Insurers as set forth in paragraph (bl, adopt a joint 

13 underwriting plan as set forth in paragraph (d). 

14 (b) Entities licensed to issue casualty insurance as

151 defined In s. 624.605(l)(bl, (kl, and (ql and self-Insurers 

16
1 

authorized to issue medical malpractice insurance under s. 

17 627.357 shall participate in the plan and shall be members of 

181 th■ Joint Underwriting Association. 

19 (cl The Joint Underwriting Association shall operate 

20
1 

subject to the supervision and approval of a board of 

21 governors consisting of representatives of five of the 

221 insurers participating in the Joint Underwriting Association, 

231 an attorner to be named by The Florida Bar, a physician to be 

2tl named by the Plorida Medical Association, and a hospital 

25 representative to be named by the Florida Hospital 

26 Association. Effective October 1. 19§7. the Insurance 

21 Coaanissioner shall appoint 3 of the 5 recresentatives of 

28 insurers, and the Plorida Bar, the �lorida Medi;al Association 

29 and the Plorida Hospital Association shall either appoint new 

JOI representatives or reappoint existing representatives, 

311 Effective October 1. 1988. the Insurance conunissioner shall 

l 
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11 appoint the other 2 representat_lV:.!;!S of insurers. All 

2 representatives shall serve 2-year terms and may p� 

3 reappointed to subsequent terms. The board of governors shall 

4 choose, during the first meeting of the board after June 30 of 

5 each year, one of its members to serve as chairman of the 

6 board and another member to serve as vice chairman of the 

7 board. There shall be no liabilitr on the part of, and no 

8 cause of action of any nature shall arise against, any member 

9 insurer, self-insurer, or ·its agents or employees, the Joint 

10 Underwriting Association or its agents or employees, members 

ll of tne board of governors, or the department or its 

12 representatives for any action taken by them in the 

131 performance of their powers and duties under this subsection. 

14 (d) The plan shall provide coverage for claims arising

15 ou� of the rend�ring of, or failure to render, medical care·or 

16 services and, i� the cue of health care facilities, coverage 

17 for bodilr injurr or propertr damage to the person or property 

19 of any pati•nt arising out of the insured's activities, in 

19 appropriate policr forms for all health care providers as 

20 defined in paragraph (h). The plan shall include, but shall 

21 not be limited to: 

22 1. Classifications of risks and rates which reflect

23 past and prospective loss and expense experience in different 

24 areas of practice and in different geographical areas. To 

25 assure that plan rates are adequate to pay claims and 

26 expenses, the Joint Underwriting Aasociation shall develop a 

27 means of obtaining loss and expense experience: and th• plan 

29 shall file such experience, when available, with the 

29 department in sufficient detail to make a determination of 

30 rate adequacy. Within 60 days after a rate filing, the 

31 department shall approve such rates or rate revisions •• are 

2 
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1 fully supported by the filing. In addition to provisions for 

2 claims and expenses, the ratemak1ng formula may include a 

3 factor for projected claims trending and a margin for 

41 contingencies. The use of trend factors shall not be found to

5 be inappropriate, 

6 2. A rating plan which reasonably recognizes the prior

71 claims experience of insureds. 

8 

9 

10 

ll 

12 

3. Provisions as to rates for:

a. Insureds who are retired or semiretired.

b. The estates of deceased insureds.

c. Part-time professionals.

4. Protection in an amount not to exceed $250,000 per

13 claim, $750,000 annual aggregate for health-care providers 

14 other than hospitals and in an amount not to exceed Sl,5 

15 million per claim, $5 million annual aggregate for hospitals. 

16 Such coverage for heal�h-care providers other than hospitals 

17 shall be available as primary coverage and as excess coverage 

l! for the layer of coverage between the primary coverage and the 

19 total limits of $250,000 per claim, $750,000 annual aggregate. 

20 The plan shall also provide tail coverage in these amounts to 

21 insureds whose claims-made coverage with another insurer or 

22 trust has or will be terminated. Such tail coverage shall 

23 provide coverage for incidents that occurred during the 

24 claims-made policy period for which a claim is made after the 

25 policy period. 

26 5, A risk management program for insureds of the 

27 association. This program shall include, but not be limited 

2! to: investigation and analysis of frequency, severity, and 

29 causes of adverse or untoward medical injuries; development of 

30 measures to control these injuries; systematic reporting of 

31 medical incidents; investigation and analysis of patient 

3 
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ll complaints: and auditing of association members to assure 

21 implementation of this program. The plan may refuse to insure

3 any insured vho refuses or fails to comply with the risk 

41 management program implemented by the association. Prior to 

S cancellation or refusal to renew an insured, the association 

6 shall provide the insured 60 days' notice of intent to cancel 

7 or non-renew and shall further notify the insured of any 

B
l 

action which must be taken to be in compliance with the risk 

9 management program. 

10 6, A premium assurance plan, which shall provide 

11 coverage to physicians as provided herein. 

12 a, Physicians with hospital staff privileges shall 

13 obtain coverage under the Premium assurance plan in an amount 

14 equal to at least S250.000 per claim and S750.000 annual 

15 aggregate, All other physicians shall obtain coverage under

1.6 tht premium assurance Plan in an amount equal to at least 

11 5100.000 Pl£ claim and 5300,000 annual aggregate, The 

18 reauirements gf this paragraph shall not •PDlY to; 

19 (Il Any person licensed under chapter 458 or 459 who 

20 practices medicine exclusively as an officer, employee, or 

21 agent of the Federal Government or of the state or its 

22 agencies or its subdivisions. 

23 (II) Any person whose license has become inactive 

241 under chapter 458 or 459 and who is not practicing medicine in 

25 this state, 

26 (III) Any person hglding a limited license pursuant to

27 s, ♦5§.317 ors, 459.0075 and practicing under the scope of 

29 such limited license, 

29 b, !ach physician who is covered under a malpractice 

30 policy in effect on June 30. 1987. which policy is issued by 

31 10 authorized in5µrance company gr aythorized self-insurance 

4 

COOING: Words seP¼eke� are deletions: words µnderlined are additions. 



PCB INS 87-20 05/04/87 Medical Malpractice 

l trust and which meets the financial respons1b1l1ty

2 requirements of s. 458.320 or s. 459.0085, shall obtain 

3 coverage under the premium assurance plan upon the termination 

4 date of the pqlicy, but in no event later than July l, 1988. 

s All other physicians shall obtain coverage beginning on Jµly 

6 1. 1987.

71 C, The premium assurance plan 5hall make available 

8 coverage to physicians in amounts up tg $1 million per claim 

9 with a SJ million annual aggregate limit. such amounts of 

10 coverage shall be inclusive of any amounts of coverage 

11 required to be obtained pursuant to sub-subparagraph a. 

12 d, The premium assurance plan shall provide coverage 

131 gn a claims-made basis. In order to eliminate any gaps in 

14 coverage, the initial policies issued by the premium assurance 

lS Plan shall include a retroactive date fgr covering prior acts 

16 which date coincides vith the coverage of any malpractice 

17 policy issued by an authorized insurance company or authorized 

18 self-insurance trust covering the physician or hospital 

19 inunediatelY prior to obtaining coverage through the premium 

20 tSSurance plan, 

21 e. The initial rates to be charged by the association

22 for coverage provided under the premium assurance plan shall 

23 be established by the department based on the considerations 

24 set forth in subparagraphs 1,, 2. and 301 and taking into 

25 account the rates charged for similar coverage bv the five 

26 largest medictl malpractice insurers operating in tht state, 

27 After January 31, 1987, the association may establish new 

28 rates for the premium assurance plan in the manner provided in 

29 subparagraph 1, 

30 f, The premiums to be paid by each physician µnder the 

311 premium assurance plan for coverage not to exceed $250,QOO per 

5 
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11 claim and $750,000 annual aggregate shall be reduced by a 

21 percentage amount equal to a fraction the numerator of which 

JI is the amount to be deposited in the Medical Malpractice 

41 Premium Stabilization Trust Fund during the year for which 

5 coverage is being provided and the denominator of which is the 

6 total premiums to be collected by the Association under the 

7 Premium assurance plan for coverage not to exceed S250,000 per 

SI claim and s750.000 annual aggregate, 

9 g, Notwithstanding any other provisions of this 

10
1 

5ubp4ragraph1 any physician who has incyrred two or more 

11 claims resulting in indemnities exceeding s12s,ooo each in the 

12 Prtceding 5 years shall not obtain coverage under the premium 

13 assurance plan, Payment of a claim or judgment by an 

14 uninsured physician shall be considered a claim resulting in 

15 indemnity, Provided, however, that any physician who cannot 

16 obtain covtrage under the premium assurance plan shall obtain 

11 tht soveraae r,sruired under sub-subparaarach a, from the Joint 

19 Undervritina Association, from an authorized insurer as 

19 dtfintd ins, 624,09, or throuah a plan of self-insurance as 

20
1 

provided in s. 627.357. 

21 h. In the event an underwriting deficit exists for any

221 policy year the premium assurance plan is 1n effect, any 

23 surplus which has accrued from previous years and is not 

24 oroiected within reasonable actuarial certainty to be needed 

25 for Ptvment of claims in the year the surplus arose shall be 

26 usad to offset the deficit to the extent available, If there 

27 is ant remaining deficit under the premium 1ssurance clan, 

28 such deficit shall be recovered from the companies 

29 participating in the joint undervriting plan in the proportion 

30 that the net direct premiums 9f each SUCh member written 

31 during the calendar year imediately preceding the end of the 

6 
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11 policy year for �hich there 1s a deficit assessment bears to 

21 the aggregate net direct premiums written in this state by all 

JI members of the association. The term •premiums• as used 

41 herein means premiums for the lines of insurance defined in 

51 ss, 624.603 and 624.605{l){bl. {kl. and {q). including 

61 oremiµms for sych coverage i55µed under package policies, To 

7
1 

the extent required by the pr9vi5i9n5 of this subparagraph, 

8 entities licensed to write health insurance as defined 1n s, 

9
1 

624.603 shall participate in the plan and shall be members of 

10 the Joint Underwriting Assoc1ation, 

11 i, The association shall market the policies issued 

12
1 

under the premium assurance plan directly to physicians and is 

13 hereby prohibited from paying sales commissions. 

14 ;, There is created a Medical Malpractice Premium 

151 Stabilization Trust ry.nd to be administered bY the department 

16 for the purposes set torth in this subparagraph, In addition 

171 to any other fees, assessments or charges imposed on 

19 physicians, each physician licensed in rlorida 5hall pay to 

19 the Department of Professional Regulation an annual tee of 

20 Sl.000 to be deposited in the Medical Malpractice Premium 

21 Stabilization Trust Fund. The annual fee is due and payable 

22 on the anniversary date of the physician's license. 

23 k, The requirements of this subparagraph, shall be 

2,1 continuo\15 conditions of a physician's licensµre under 

25 chapters 458 and 459. Prior to the issuance or renewal of an 

26 active license or reactivation of an inactive license for the 

27 practice gf medicine under either of such chapters, the 

28 applicant shall demonstrate to the Department of Professional 

29 Regulation and the appropriate regulatory board that the 

30
1 

requirements of this subparagraph have been met. If any 

31 physician fails to comply with the provisions of this 

7 
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l subparagraph, the agency issuing the license to practice for

2 such physician shall immediately suspend the license of such 

3 physician, The suspension shall remain in effect until such 

41 time as the physician complies with the provisions of this 

51 9µ.bparaarach and cavs all outstanding amounts due the

6 IIIOCi&tign, t999ther with 12 percent interest from the date 

71 tht amounts were originally due, 

8 1, As used in this subparagraph: 

9 (I) •physician• means any physician licensed under

10 chapter 458 and any osteopathic physician licensed under 

ll chapter 459. 

12 (II) •Tenn,inatign date• means the last day qt the

13 policy period, the date of renewal, or the date the policy is 

14 canceled bY the insurer or insured, 

15 m, To assist the L@gislature in overseeing the 

16 001ration of the premium assurance plan, the association shall 

17 r199rt, at least biennially, recommended adiustments based on 

18 its experience in operating the premium assurance plan, 

l9 (e) In the event an underwriting deficit exists for

20 an7 policy year the plan is in effect, any surplus which has 

21 accrued from previous years and is not projected within 

22 reasonable actuarial certainty to be needed for payment of 

23 claims in the year the surplus arose shall be used to offset 

24 the deficit to the extent available. 

25 l. As to remaining deficit, except those relating to

26 deficit usessment coverage, each policyholder shall pay to 

27 the association a premium contingency assessment not to exceed 

28 one-third of the premium payment paid by such policyholder to 

29 the association for that policy year. The association shall 

JO pay no further claims on any policy for the policyholder who 

31 fails to pay the premium contingency assessment. 

8 
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l 2. If there is any remaining deficit under the plan

2 after maximum collect1on of the premium contingency 

3 assessment, such deficit shall be recovered from the companies 

,1 participating in the plan in the proportion that the net 

5
1 

direct premium& of each such member written during the 

6 calendar year immediately preceding the end of the policy year

7 for which there is a deficit assessment bears to the aggregate 

8 net direct premiums written in this state by all members of 

9 the association. The term •premiums• as used herein means 

10 premiums for the lines of insurance defined in s. 

lll 62,.6o5{l)(b), (k), and {q), including premiums for such 

12 coverage issued under package policies, 

13 3, This paragraph shall not apply to the premium 

1, assurance plan described in subparagraph (dl6. 

15 (f) The plan shall provide for one or more insurers

16
1 

,ble and willing to provide policy service through licensed 

17 resident agents and claims service on behalf of all other 

18 insurers participating in the plan. In the event no insurer 

19 is able and willing to provide such services, the Joint 

20 Underwriting Association is authorized to perform any and all 

21 such services. 

22 (g) All books, records, documents, or audits relating

23 to the Joint Underwriting Association or its operation shall 

24 be open to public inspection, except that a claim file in the 

25 possession of the Joint Underwriting Association shall not be 

26 available for review during the processing of that claim. 

27 {h) As used in this subsection: 

28 1. •Health care provider• means hospitals licensed

29 under chapter 395; physicians licensed under chapter ,58; 

JOI osteopaths licensed under chapter ,59; podiatrists licensed 

Jll under chapter ,s1; dentists licensed under chapter ,ss;

9 
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11 chiropractors licensed under chapter 460; naturopaths licensed

2 under chapter 462; nurses licensed under chapter 464; cl1n1cal 

31 laboratories registered under chapter 483; physicians' 

4 assistants certified under chapter 458; physical therapists 

5 and physical therapist assistants licensed under chapter 486; 

i health maintenance organizations certificated under part II of 

71 chapter 641; ambulatory surgical centers licensed under 

8 chapter 395; other medical facilities as defined in 

9 subparagraph 2.; blood banks, plasma centers, industrial 

10 clinics, and renal dialysis facilities; or professional 

lll associations, partnerships, corporations, joint ventures, or 

12
1 

other associations for professional activity by health care 

13 providers. 

14 2, "Other medical facility• means a facility the 

15 primary purpose of which is to provide human medital 

16 diagnostic ••r;vices or a facility providing nonsurgical human 

17 medical treatment, to which facility the patient is admitted 

18 and from which facility the patient is discharged within the 

19 saae working day, and which facility is not part of a 

20 hospital. However, a facility existing for the primary 

21 purpose of performing terminations of pregnancy or an office 

22 maintained by a physician or dentist for the practice of 

23 medicine shall not be construed to be an "other medical 

24 facility.• 

25 3, "Health care facility" means any hospital licensed 

26 under chapter 395, health maintenance organization 

27 certificated under part II of chapter 6il, ambulatory surgical 

28 center licensed under chapter 395, or other medical facility 

29 as defined in subparagraph 2. 

30 (i) The manager of the plan or his assistant is the

31 agent for service of process for the plan. 

10 
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ll (j) Any member of the �lorida Pat1ent 1 s Compensation

21 fund established under s. 768.51 who had applied in writing 

3 for, or otherwise made written request for, the deficit 

4 assessment coverage previously available from the Joint 

5 Underwriting Association under s. 627.35l(4)(d)5., F.S., 1982, 

6 as enacted by chapter 82-391, Laws of rlorida, which 

71 application or request vas made prior to July 1, 1983, but who 

8 vas denied coverage due to the termination of the offer 

9 effective June 23, 1983, shall again be afforded the 

l0 opportunity to purchase the identical coverage that had been 

11 previously available. This coverage shall cover the full 

12 amount of any or all deficit assessments issued by the Florida 

13 Patient's Compensation Fund against a member for the 1982-1983 

14 fiscal year, limited to twice the amount of the membership fee 

15 paid by the member to the fund for the 1982-1983 fiscal year. 

li The premiUlll contingency assessment against poli�yholders 

17 authorized in paragraph (el of this subsection does not apply 

18 to policies issued pursuant to this paragraph. The rate 

19 charged for such protection shall not exceed one-third of the 

20 membership fee charged the member by the fund. This 

21 protection shall only be available to fund members as defined 

22 in s. 768.54(l)(b)2., 3., 4., and 8. A request for this 

23 protection must be made in writing to an agent together with 

24 documentation of evidence of such previous written application 

25 or written request together vith a sworn affidavit by the 

26 applicant and, if an agent was involved with the previous 

27 application, the agent, swearing that the requisite 

28 application was actually made prior to July 1, 1983. Such 

29 coverage shall be made available upon the effective date of 

30 this act and for 180 days thereafter. 

31 

ll 
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11 {k) The Joint Underwr1t1ng Assoc1at1on shall grant any 

21 existing medical malpractice insurance carrier t�e opportunity 

31 to service the insurance contracts issued by the assoc1at1on

4 to current policyholders of the carrier, in exchange for a 

51 reasonable fee,

6 (1) The premiums cgllected by the Joint Underwriting 

71 Association under this subsection are exempt from the premium 

Bl tax imposed under s1 624,509, 

9 Section 2. Section 768.605, Florida Statutes, is 

10 created to read: 

11 768,605--

12 (1) All hospitals licensed under chapter 395 are

13 liable to the maximum amount of S250,000 per claim for 

14 injuries to patients caused by its medical staff other than 

15 emoloyees of the hospital, Medical staff other than emplgyees 

16 shall be immune from civil liability to the extent that a

17 hospital is li•ble under this section, 

18 (2) This section shall apply only to claims made by or

19 on behalf of patients admitted to the hospital through the 

20 emergency room due to a medical emergency, As USed in this 

21 subsection, ftmedical emergencyft means a sudden or unexpected 

221 situation or occurrence resulting in a serious medical 

231 condition demanding immediate medical attention. 

24 (3) This section shall not apply to any consequence of

25 medical care resulting from care or lack of care rendered to a

26 patient which is unrelated to the medical emergency which 

27 precipitated the oatient's hospitalization, 

28 Section 3. This act shall take effect upon becoming a 

29 law. 

30 

31 

12 
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BILL#: 

HOUSE OF REPRESENTATIVES 
COMMITTEE ON INSURANCE 

STAFF ANALYSIS 

PCB INS 87-20 

RELATING TO: }!�<Heal Malpractice 

SPONSOR ( S ) : Committee on Insurance 

EFFECTIVE DATE: Upon becoming a law 

COMPANION BILL(S): 

OTHER COMMITTEES OF REFERENCE: (l) 

( 2) 

*************************************************************************** 

I. SUMMARY

This bill creates a ffpremium assurance plan ff within the existing
medical malpractice Joint Underwriting Association (JUA).

The bill requires all physicians licensed under chapters 458 and
459, F.S., with certain exceptions, to obtain coverage from the JUA
under the premium assurance plan. Physicians with hospital staff
privileges are required to purchase coverage of $250,000 per claim
and $750,000 annual aggregate. Physicians who do not have hospital
staff privileges are required to purchase coverage of $100,000 per
claim and $300,000 annual aggregate. Physicians who are employed by
governments, who hold inactive licenses and do not practice medicine
in this state, and who hold a limited license are not required to
obtain coverage from the premium assurance plan.

Physicians are required to obtain the required coverage on the
latter of July l, 1987, or the termination date of their current
insurance policy, but in no event later than July l, 1988.

In addition to the required coverage, the premium assurance plan
will offer coverage up to $1 million per claim, $3 million annual
aggregate to those physicians who wish to obtain coverage in excess
of the coverage required by the bill. Physicians are free to obtain
insurance coverage in excess of the required coverage from any other
insurer.

The bill provides for the creation of a Medical Malpractice Premium
Stabilization Trust Fund. The trust fund is to be funded by a
$1,000 per year fee imposed on all physicians licensed in Florida.
The trust fund is to be used to reduce the premiums charged to each
physician for the coverage required under the premium assurance
plan. The amount of the reduction is to be equal to a percentage
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amount determined by dividing the amounts in the trust fund by the 
total premiums collected under the premium assurance plan for the 
coverage required by the plan. For example, if the trust fund will 
receive $25 million during the year and the premiums for required 
coverage will equal $250 million, tr.2 premium for required coverage 
will be reduced by 10 percent (25 divided by 250). 

Physicians who are bad risks are prohibited from obtaining coverage 
under the premium assurance plan, but are required to obtain the 
required coverage from the regular JUA or from another insurer. The 
bill defines a bad risk as any physician who has had 2 claims 
exceeding $125,000 each in the preceding 5 years. 

If the premium assurance plan has a deficit for any plan year, the 
deficit is to be recovered from health insurers and casualty 
insurers who write liability insurance, medical malpractice 
insurance, or miscellaneous insurance. 

The bill prohibits the association from paying sales commissions on 
the premiums charged to physicians and requires the association to 
market the policies directly.to physicians. 

The bill grants the Insurance Commissioner the power to appoint the 
5 insurer representatives serving on the JUA's board of governors. 
Currently, the 5 representatives are selected by the insurers 
participating in the JUA. 

The Insurance Commissioner is given the authority to set the initial 
rates to be charged under the Premium Assurance Plan. 

The bill also provides that hospitals will be liable to a maximum 
amount of $250,000 per claim for injuries to patients admitted 
through the emergency room, caused by the negligent acts of its 
medical staff. 

The limit on hospital liability provided in this bill does not apply 
to employees of the hospital, and the liability of the hospital does 
not extend to any consequence of medical care rendered to the 
patient which is unrelated to the medical emergency which 
precipitated the patient's hospitalization. 

"Medical emergency" is defined as an unexpected situation or 
occurrence resulting in a serious medical condition demanding 
immediate medical attention, 

Finally, the bill provides an exemption from premium taxes to the 
JUA. 
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II. ECONOMIC IMPACT

A. Public
The bill requires all physicians to carry a certain level of
malpractice insurance. As su�h, physicians who today do not 
have malpractice insurance will have to purchase the coverages 
required by this bill. Additionally, all physicians licensed in 
Florida are required to pay a $1,000 annual fee to be deposited 
in the Medical Malpractice Premium Stabilization Trust Fund. To 
the extent possible, physicians will pass this cost to their 
customers. 

Requiring physicians to obtain coverage from the premium 
assurance plan should result in an overall reduction in premiums 
paid by physicians for the coverages required by the bill. The 
savings are derived from the following factors: 

l. Since the JUA is a non-profit organization, the profit built
into the rates for policies written by for-profit insurers
is removed;

2. The prohibition against paying sales commissions should
result in a 6-10 percent reduction in premium costs;

3. The premium tax exemption granted tbe JUA by the bill should
further reduce premiums by 1 to 2 percent;

4. The use of the trust fund to reduce premiums should result
in reduction in premiums of approximately 10 percent.

The combination of the amounts paid into the trust fund with the 
provisions of the premium assurance plan should result in 
overall savings to most physicians who currently have medical 
malpractice insurance. 

The transfer of liability to hospitals for the acts of 
physicians with staff privileges in an emergency situation will 
increase the costs of operating a hospital. Conversely, the 
medical malpractice premium costs of those physicians affected 
should be reduced. 

B. Government
Government-owned hospitals will see an increase in costs due to
the transfer of physicians's liability for acts committed in an
emergency situation.

The $1,000 annual fee imposed on physicians should generate
approximately $33 million. Currently, there a�e 24,845
physicians and osteopaths who hold active Florida licenses and
practice in Florida and 8,198 who hold active Florida licenses,
but practice out-of-state. Additionally, there are
approximately 8,000 physicians who hold inactive licenses. At
this point, it is unclear if the $1,000 fee will be imposed on
those holding inactive licenses.
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III. STATE COMPREHENSIVE PLAN IMPACT
This bill is consistent with the state's policy of "ensuring that
necessary health services are available to all Floridians •.• •
[s. 187.201(6)(b)2.]

IV. COMMENTS
None

v. AMENDMENTS
None

� 

VI. PREPARED BY: Jose A. Diez-Arguelles :/If! 
I 

VI I. STAFF DIRECTOR: Jose A. Diez-Arguelles_ 
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Draft 12 
5/01/17 

Section l. Florida fto8pital and Physician Liability 

Association.--

(1) DEF:NITIONS.--As used in this s&ction, the follow�rg

teraa ■hall h•v• th� following meaning■: 

(a) Th• term •Aaaociation• Nan■ the Florida Bo■pital and

Phy■iciar, Liability A■■ociation. 

(bJ !'he ten1 •ho■pital• -•r.• any hospital licen■•� under 

chapter 395. 

(cJ '!'be term •phy■ician• -•n• any ph!'■ician licenrll'd under 

��Chapter 451 and any o■t.opa�hic pby■iciar, lic•n•�� under chapter 

459. 

(di The term •lff'mber• -an■ any ho■pitaJ or physician vho 

obtain■ cov•r•g• froa the flnrida Bn■pital and P6y■ician Liabil

ity Aa■ociation. 

(e) The term •ocC1Jrrence• mean■ any accident or incident,

including continuous or repeat•� •TPO•ur• to condition•, which 

resu1t■ in patient injuries not intended troa the ■tandpoint of 

the in■urec!. 

(fJ 'f'he tera •per claia• .. an• all claia■ per pati•nt 

ari■in9 oat of an occurrence. 

(9) '!'he tera •depart .. nt• .. an■ the Flori�• Oepar+�nt of

Insurance. 

(2) Cl!EATIOR1 ltEQOI�Er PA!tTICIPATI()l(.-

(a) There i■ hereb�• ere■tP� the Florida Bo■pital anC,.

Physician Liability 1-■■ociation. The A■■ociation shall be 

orqaniz•t and operated to pay claim■ a■ apecified in ■ub■�ction 

(5) on behalf of ■ember hospital■ and phyaiciana. The

Aa■ociation i■ not a state agency, board or co■ai■■ion. The 

Aa■ociation ■hall not be ■ubject to the preJl!liua tax ■pecified in 

•• 124.509.
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(b) 1. Each ho■pital which i� covered under a malpractice

policy in effect on �'Tune 30, 198 .. , which poUcy is issued by an 

authorized insurance companv or authorized ■elt-insurane� trust 

and which �••t• the !inancial resron•ibility requ1remert• of 

■ection 718.54, ■hall beqin .. mbership in th� A■1ociat10n upon

the t•mination date of the policy, but in no event later tha� 

Jllly 1, ltll. All other ho•pitalo ohal: bft<]in -..rohip in th• 

Aaaociation on July 1, 1917. 

2. Each phy■ici�n who i■ covered under a ��}practice

policy in effect on June J�, 1,11, which policy i■ i■■ued by an 

authorized in■uraneP coapany or authorizad ��1t-in1urance tru■t 

and vhich lftH'�S the financial re■?('rribility requir�mant� �� 

■ection 45,.320 or ■ection 45J.Or85 t ■hall begin membe��hip in

th• A■■ociat.ion upon t.he tenaination date ot the policy, but. in 

no e•ent later than July l, 1,ea. All other phy■ic!an■ ahall 

beqin member■hip in the Aaaociatio� on July 1, 1917. 

l. Por the purpo•*• of -thi■ paragraph, •termination

4at•• mean■ the la■t. day of the policy period t 'th• date ot 

reneval, or ■uch earlier date that the policy i■ cancelled by the 

policyholder or in■urer. 

( 3) ASSOCIATION ADMIN!S'MIATIO!f AIII) OPDATIO!l. -

(a) The Aoo<1Ciation ohall operat• •ubjeet to thr ouper

vi■ion and appro•al ot • board of go,•tarnor■ eon111i■tinq ot four 

member■ with demonetrated in■urance k"o,,,ledge and •xperienee 

appointed by the In■urance Co!l'IJli■■ioner, an attornta•• appnintflld by 

The Florida Bar, a repre■entatf,,e of phy■ieia.n• appoirted by the 

Florida MedicAl A■■ociation, two representative■ of ho■pitftl■ 

appointed by the r,orida Ko■pital A■aociation, and three r�p

r•■•nt.at.1••• of the 9eneral public appointed by th• In■uranee 

C0aU.1■ioner. '!'he board o! go••rnor■ ■hall, during the fir■t 

2 
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meeting of each opera�ing year, chonse one of its member• to 

s•rve •• chairman of the board and anot�er member �o serve as 

vice-chairman of the beard. The members of the bo•rd shall be 

appointed to serve ten:i.• of 4 years, except t.hat ��e initia: 

appciint.aent■ of three repr�■entative■ of the general public by 

the In■urance Comm!aaioner and an attorn•!· by The Florida Bar 

■hAll be for teraa of 3 year■, thereafter, ■uch repre■ent'ati,•••

■hall be appointed for terw■ of 4 year■• Sub■equent to initi�l

appointllent■ for c-�••r teraa, thft repre••"tati•• of phy8ician■ 

by th• Florid.& Medical Aaao�i•tion and one of the two repr�••nta

ti••• of the Florida lo■pital A■•ociation ■hall be appointed for 

2-year term.a: thereaft•r, such representatives ■hall be ap�inted

for termi of 4 year■• Each appointed meaib•r �•Y de■ignate in 

vritin9 to the ehaira&n an a!ternat• to act in the .. abf-r'• 

ab■enc• or incapacity. A Jlmllber of the board, or hi1 alternate, 

aft� be re.imburaed froa the �•••t• of the A■■ociation for •XJ)f!nse■ 

incurred by hill a■ a INlllber, or alternate member, of the board 

and for c011111itt•• w,rk, but he aay not otherwi■A be ccapen■ated 

by th• Ati■ociation for hi■ ■en--iee a■ a board aeaber or alter

nate. 

Cb) There •hall ba no lia!:iility on �h• part n�, and no 

cau■• n! action of any nature •hall ari■• a9ain■t, t.h• ,s■o

ciation or it■ ag•nts or employee■, pro��•■ional advi■•r■ or 

consultant■, member■ of the board of governor■ or their alt.Pr

nate■, or the Cepartr.tent of Insurance or it■ repre■entat!v•■ for 

any action taken by thmn in the performance of their powers and 

duties pursuant to thi■ ■e�tion. 

(4) POWERS or TIIE AASOCIATION.--'l'h• Association ha• tb•

power to1 

3 
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1. Sue and be aued, and appear and defend, in all actions

and procPedinqs in its name t� the s&me �xtent •• • natural 

person. 

2. Adopt, chan�e, amend, and repeal a plan �f operation,

not inconaiatent with law, for the r�Jation and admini■traticn 

of th• affair■ of the A■■ociatinr.. 'l"h• plan and any change■ 

thereto ■hall be filed with t.he Insurance Ca-ai■■ioner and are 

all .-object to h!■ approTal bftfore iJlplfl'.mentation by the A■■o

ciation. All Aaaociation ..mber■, board �r■, and a.ploy .. , 

ohall COOIPlY with the plan of operation. 

3. Rave and exercise all power■ nece■aary or convenient to

•�feet any or a!l of the purpo■•• for vhieh the Aa■oc1ation i■

created. 

4. Enter into ■uch contract■ •• are n•c••�•ry or pr�per to

carry out the provision■ and purpo■e■ of thi■ ••ction. 

5. Employ or retain auch peraon• a■ are nece11ar"• to

perform th• admini■trative and financial transaction■ and rewpon

■ibilitie■ of the Aa■oci,ation and to perform. other nece■■ary or

proper function■ unl••• prohibited by lav, prOTided tJ\at any 

contract tor adalini■trative ■er,icea, eollAc�ion of f••• and 

proce■■iJ'Jg of claia1 ■hall be liaitflld to per■on■ or entities 

who■• principal place of bu■in••• i• located in thi■ ■tate. 

,. Take ■uch legal action •• ally be nece■■ary to &TOid 

payment of improper claim■• 

7. Indemni�!r 11.ny e111ployee, agent, JDeMher of the board of

9over�or■ or hi■ alternate, or per■on acting on behalf n! the 

Aaaociation in an official capacity, for •xpen■e■, including 

attorney'■ fee■, judgaent1, fine■, and &af\unt■ paid in ••ttlU1ent 

actually and rea■onably incurred by hi.a ilt connec�ion with any 

action, ■uit, or procettdin9, includin9 any appeal thereof, 

4 
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ari•ing out of hi• capacity in act1nq on hehaJ� of the A•■o

ciAtion, i! he acted in goo� fa1th and 1n a manner he r�asonably 

be!1eved to be in, or not opposed to, the be■t int�rests of t�P 

A■■ociation and, with rPspect tn any criainal action or proceed

ing, b• ha� rea■onable cau■e to bftlieve hi■ conduct va■ lawful. 

I. Enter into contract■ with any authorised -dical

.. 1practic• ■elf•in■urance truw� or the Plorida �atient■ Coapen

■ation Fund tc adaini■ter th• affair■ of ■uch truat or fund, �ut

not to a■■uae liability under any contract, policy, or t�•t 

a9reament i■■ued by the truat or fund. 

!5J c:ovnAGZs.-

fa> The Aaaociation ■hall provi�e coverage to it■ ••ml"wtr1

who are in ccapliance with the requir...,nt■ of �Mf"'r■hip on a 

claia■-aade ba■i• for any claiJI arising out of �.h� rAnderinq of 

or failure to render aPdical care or aer,ice■, or any claim for 

boc!ily injury or property damage to the p,fllr■on or property ot an,· 

patient, includi�q all patient injuries &11d death■, arising out 

of the aeaber'• activiti••· ln order to eliai.nate an� 9ap1 in 

cc,,rerap, Uie initial policie■ i■■ued by Uie Aa■ociation ■h■il 

include a retroactive date for covering prior act■ which date 

coincide■ with the coverage of any aalpractice policy !a■ued by 

an authorized in■urane� coapany or authorized ■•lf-in■urane• 

tru■t covering the pby■ician or ho■pital immediately prior to 

obtain!ng coverage in the Aa1oeiation. ftowever, no coverage for 

�rior act■ aha!l b� prov1ded for any known claim nr known inci

dent likely to re■ult in• claia. 

(bl 1. heh hospital ■hall obtain cover•�� !rem the Aa■o

ciatian for all auch claiaa a�ain■t the hoepital vith a per claim 

liait equal to Uie nU■lber of licen■ed bed• in the ho■pital 

-ltiplied b]" fl0,000, not to exc-d f2,500,000. Such coTera'II'

5 
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■hall apply to th� �ffieera, trust�••• Tnlunteer workerff, tr1ir.

ees, eofflll"itt�e members, employees of the ho■pital, internl, and 

amplc-y.-.d physician rel!ll.dents, but not including empln••ed physi

cia.na. 

2. Each h�■pital ■hall also obtain coT•rag� !ro■ the

Aa■ociation in the aaount of at least $250,000 per clair and 

$750,000 annual aqqregate on behalf o� @ach eaployed physician 

and each phyaician who haa ■taff priTil�•• at such ho■pital for 

clat.a. Ari■ing out of the rendPrin� of or failure to render 

aedical care or ■er,ice■ at such hospital. ThP coverage required 

to be obtained under thi■ �ub-paragraph ■hall be �htained by a 

hoapital on behalf of a physician on the ■ame date that ■uch 

physician 1• required to begin memberahip pur•u�nt to aubaeetion 

(2) (b). 

l. Arly hoapital operateC, by an agency, ■ubdi,•i■ion, or

it,,i:truaentality of the at11te ia exempt !roa the requir-nt■ of 

l■Ub-paragraph 1. oft.hi■ paragraph, but i• nnt exeapt frca th•

requirement■ of ■ub-pa.ra-,raph 2. �-.er, with regard to th•

requir ... nta of ■uh-paragraph 2. that apply to obtaining eoTerage

tor aaployed phy■ieiana, the aaount of the coverage that mu■t be

ob•ained ohall be in the """'unt of 1100,000 per clalA, 1300,000

annual agqregate.

4. Wotvith■tandinq the proviaiona o! ••�tion 1,1.,0,

hoapi�a!a aay not charge or a■��•• any phy•ician for t.l'le co■t of 

coverage■ required to be provided pur■uftnt to thia �ubaection. 

(c) Phy•ieiM■ with ho■pital staff privilege■ ■hall obtain

co-.era9• froa th• A■■oc:iation in an UIIOllllt equal to at lea■? 

S25O,OOO per claia and $750,000 annual aggregate for all aue� 

clauu arioinq froa incident• c,c,currinq outaid• the ho�pital. 

All other phy■ician■ ■hall obtain co-.era9• frcm. the A.aaociation 

' 
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in an amount equal to at l@aat $100,000 per elai• and S3O0,OOO 

annual aggregate. The r•quirements of this paracraph shall not 

apply to: 

1. Any person licen£e� under chapter •ss or •�� who

practice• medicine exclu■ively •• an officer, �niployee, or •�ent 

of the Federal Goverm».-nt or of the ■tat• or its •�•�ei�• nr it■ 

IIUbdivi■ion■• 

2. Any peraon vho■e license ha■ becoae inAetive ander

chapter 451 or 459 and wh� is not practicing aedi�ine in t.hia 

state. 

3. Any par■on holdinq a limit•d licen■• rurauant to

••ction 451.317 or section 459.0075 and practicinq under the

■cope of ■uch liaited license.

(d) The A■■ociation ■hall make availahle eo•erage to

hospital■ in aaount■ up to $2,500,000 per claia with no annual 

aggregate and to physician■ in anount■ up �o f2,000,000 per claim 

with a 12,000,000 annual a99reqat� li.Jait. Such aaount■ of 

coverage shall be inclu■ive of any amount• of COVf!T&ge required 

to bf> �btain..i pur■uant to paraqrapha lb) and le). 

(e) Any claia a9ai�•t • phy■ician that is be�ed upon an

alleged Jaiadiagno■i■ ■hall be presumed to be a clai• ari■ing from 

an incident occurrin9 oat■ide a ho■pita! ttnl••• the fact■ clearly 

e■tabli1h that any �i■diagno■i■ could onl�, have occurred within e 

hospital. 

(i) CONDITION or LJCENSOU ANO CERTIFICATION.--

(&) The requir•menta of this a•ction that apply to hos

pital■ ■hall be a continuous condition of certificati�n to 

operate in thia ■tate. Annually, the Department of •••1th and 

.. habilitativ. S•nic•■ ■hall requir• doc,menta�ion by each 

ho■pital that ■uch bo■pital i■ in coapliane•, and will r ... in in 

7 
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compliance, with the provi■ion■ of thi■ ■ection. ThP �epartm•nt 

shall review the ��cumentation and th@n �eliver the documenta�j�n 

to the board of governors. At lea.at 60 t!a.:•• before thfl' tim� a 

license will be i■■ued or renewed, the depa�-=:.ment ■hal! rPcrue■t 

froa the beard o! governor■ • certification tha� each ho■p1tal 11 

in ccaplianc• with the pro•i■ion■ of thi■ ■ection. The board of 

9o•ernor■ ■hall not be liabl� under the law !or any erroneou■ 

certification. !'he d•partaent .. y not ia■u• or renew the lic•n•• 

of uy ho�pital which ha■ not been certified. by th• board of 

9overnor■• !'he licen■• of any ho■pitftl that fail■ to r ... in in 

cc:aplianee or fail■ to provide ■uch �ocuaentation ■hall bfll 

re•oked or eu■pended by the depar�nt. 

(b) The requirement• of thi• aection that apply to physi

cian• •hall be continuous condition• of licenaure under chapt8ra 

451 and 459. Prior to the ia■uance or ren..val of an active 

licer.ae or reactivation of &J'I i�active licen■• for th� prac�ice 

of medicine under either of auch chapter■, the appl!eant ahal! 

deaonatrate to the 0.-p,artaent of Pr�f•■■ional Jlequlation and the 

appropriate requlatory board that: the requirement■ of thta 

aection h&ve been .. t. 

(c) If any hoorital or phyoician fail• tc coaply with the

pro•i■iona of thi■ aection, or to pay any lawfully ordered fee or 

•••••■--nt, the agency iaauing the lican■• to practice for such 

ho■pital or phy■iei�n ■hall immediately ■u�p•nd the licenae of 

such hoapita! or phy■iciar.. The suspen■ion ■hal! remain in 

effect until ■uch tt.a. aa the ho■pital or phy■ieiu eonpli•• with 

the proviaiona of thia ■ection and pay■ al! out■tandin9 f••• and 

a■■•■-nta, tOCJ•th•r with rea■onahle intereat froa the dat� �h• 

fN■ and ••••■ ... nta were originally c!v.e. 

•
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(") FllS AND ASSESSM!:N'!'S.--

fa) rach phy■1c1an anC h�spital shall pay a mer.r>ersh1p f�� 

on an annual basis to the Association. The A•�ociation l■ 

authorized. to pro■pect1•1•ly a.dju■t th• f••• of a cielftber to 

reflect the clai.a■ experience of the raeJl'lber. The initial po!

icie■ i■auRd on or after the effective date of thia act ■hall be 

prorated to reflect any initial policy period of 1••• th&l'I one 

year. Sub■equentlr, fee■ ■hall be due on January 1 of ••ch year 

and ■hall be •■ta.bli■hed by the J■■ociation. The A■■OC"'i&tion 

■hall �•tabli■h Actuarially sound fee■ baaed on the following

conaid■ration■• 

1. Past �nd pro■pP-cti•• lo■■ ar.d ■ll'J)en■• e:xperienc� 1�

different cate9orie■ of practi�• and i� �ifferent 9eoc;raphical 

area■ within the ■tat■, not tt'l.exceed 3 area■, not necia11arily 

contiCJUoua; 

2. The !"ear• of covera9e W"d•r thfl! claia■ ■•d• p0liey;

l. Th• prior cl.a.!J:!.a experience ot thfl aN\ber■ co•ere«= und111r

the fund I an\l 

4. Ri■k factor■ for peraon■ vho are retired, ■eai-retired,

or p.a.rt-time proteaaionala. 

!. With regard to the cov�r•g• th.a.t ho■pit.a.l■ &re required 

by �.hi■ ■ection to obtain on behalf of phy■ieiana, rntea ■hall be 

prorated aaonq ho■pitala if• phy■ician i■ el!!J"loyed by, or ha■ 

■taff privilege■ at, more than on• ho■pital. 

(b) The A�soeiation ■hall ■WZl.!t to the Insurance O.pa:�

-nt the cla11ifieation1 and membe-rahip fee■ to be ehargfl!d, and 

the !n■urance DepartJNnt ■hall review ■uch f••• purRuant to �.he 

•file and u-• procedure• o� ■action ,21.012(2) (a)!. and ■hall

approve thea if they eoapl:!" with all the requir-nt■ of thi■ 

■ectior. and tairly reflect th• conaideration■ pro•ided for in 

' 
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this ••ction and the applicable provision• of sec-tion 627.062. 

:f the classifications or membersh!p !�es do not comply with th�s 

section, the Insurance Department shall disapprove them and 

direct the Association to meke a new tiling raaponsi�e to the 

order af diaapprO't"al. 

(cJ The Association aay collect an initial depoait fr011 

each ..-.bar baaed upon th• anti�ipated f .. for such IIUlber■hip 

year, subject to an ad1u■taent at the end of the �ar, the 

performance of any nee••••� audit■, and calculation of the 

actual fee for auch year, which aay require payment by the aember 

of th• balance of the fee that 11 due er payment to the lNllber n! 

a refund o! ■neh &110unt paid in exces■ of the actual fee. 

(d) The Aa■oc1ation ■hall ..,!ntain a separate accour.ting

tor each calendar year and ■hall al■o aaintain separate accoun�

ing■ of th• policie■ obtained by ho■pital■ and t.he policieR 

obtained by phy■ician■� Th• accounting for the policies obtained 

by boapitala ■hall include polici•• requirftd to be obtained by 

hoapital• oa behalf of phyaician■• M-r■ included in each 

■eparate accountinq ■ball be eligible for refund■ or ■uhject to

•••••-nt■ ba■ed on the result■ of ••ch yeftr. Bovever, in the 

event &r1 underwriting deficit exia�• for any aembftr■hip ve•r the 

A■aociat!on i■ in effect, any ■UZJ)lu■ which ha■ accrued frC"'lll'I 

pr••iou■ year■ and 1■ not projected viUiin reasonable actuarial 

ce�tainty to be n•eded for p�ym•nt of c!aia■ in the y�ar the 

■urpla■ aro■e ■h•ll be used to off■et the defjcit to the extent

available. Th• A■sociation ■hall e■tabliah proc�dure■ to allow 

aeabera which are unable to timely pay the entire amount of any 

••••• ... nt to ... ta r•••onable payaent ■r.h•dule for 1uch 

•••••-nt. 

10 
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(el !n any proceeding to ch�llenge the Utount of th� �•fund 

or assessment requ�sted by the Ae&oc1at10n, it is prAsumed that 

the a.mount of refund or assessment 1a �orrect, if the Associat�on 

dem:on■trfttes that it ha■ uaed rea�onable cl&J.Jnl handllnq a�� 

re■arring procedure■• If it i■ deterwinec! that the aaount o'! the 

refund or •••••■--nt i■ corr•ct, the person re■pon■ible fnr 

payin9 the ••••■-nt ■hall pay interewt at the rat■ of 12 

percent per year froa 'the da .. the a■1111ament wa■ due. 

(f') ft.a A■■ociation --� borrow -,nay needed for currPn"' 

operation■, if neee■■ary, to pay clai.Pt■ and related e,rpen■■a, 

fee■, and coat■ tiaely for a given calendar ?••r, free an account 

for an�ther calendar year until ■uch ti.De•• sufficient fund■ 

have been obtained throu9h t.he ••■Pa ... nt proc•••• Any ■uch 

.::>ney, together with interP■t at the .. an intere■t rat• ••rn•d on 

the inves�Dftnt portfolio of the As■ociation, shall be repaid from 

the next ••••a■ment for the 91..,.n fiscal year. 

(II PAYMEIIT or CLAIMS.--Pay.ant of oAttl_n.,• or judgm.nts 

!.n•ol•in9 t.he Aa■ociati�n shall be paid in the order received 

wit.bin ,o day■ after the date o� ■ettl-nt or judcpnen�, unle■• 

appealed by the Aasociation. If the account for a 9iTen year 

d�• not haTe enough aoney to pay all of the ■ettl ... nta or 

judgment■, tho■• cl•iaa recRived after the fun�• are •�hau■ted 

■hall be payable in the ord�r in which they are receiTed.

ftovev•r, no claimant ha■ the r19ht to execut• again■� the Asso

ciation to the extent that the judCJl"ent ia for a claim coverPd in 

a ■eaberahip year for which the Association ha■ inaufficie�t 

u■et■ to pay tJ,e claia, a■ deterained by membership t .. a for

■uch year, inve■taent income 9•�•rated by ■uch fees, and ••••••

-nt■ collected tr011 INllbera for ■uch year. When the Aa1ociation

ha■ in■ufficient ••••t■ to pay claia■ for a JIHlber■hip year, the

11 
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Aaaociation will not be required to po■t • ■upersedeaa bond in 

orr,er to ■ta�• execution o! � ""udgment pending appel'll. The 

Association sh�ll retair. a reasonable sum of mor.�y !or payment o! 

adllliniatrative and claim.a expense, which money will not be 

aubjeet to •xecution. 

(9) "ZCORDS.-•All book■, record■, and audit■ ot the Aaao

ciation ■hall be open for rea1onahle inspection to the genera! 

public, except that a claia file in po■•••■ion of th• Aaao

ciation, INJlher■, and their in■urer■ shall not be &Tailable for 

review during proee■■ing of that claia. Any book, record, 

docuaent, audit, or ••••t acquired b�, prepared for, or p&id for 

by th• A■aociation i■ ■ubj•ct to the authority of thP hoard"� 

90varnora, which ■hall be re■pon■ihla therefor. 

(101 RIS� MANAG?!MEll'r PROGltAlt.--'l'he A■■ociation ■hall ■■tab

liah a riak aanaaement progrUl •• part of it• adainiatratin 

function■• All .. mber■ partieipating in the A■■oeiation shall 

coaply with the pro•iaien■ of the risk a.anag-nt prograa ••tab

li■h■d by the AHociation. The ri■k aan■g-nt progr- ■hall 

include the following coaponentaz 

1. 'l'be in•••tigation and analy■i■ of the freauency and

cau■•• of general cat1a9ori•• and specific type■ of adverse 

incident■ causing in�ury to patient■ J 

2. The developaent of appropriate -•■urea to ■inimize the

ri■k of injuri•• and adver■e incidents to patient■; 

3. The analy■i■ of �tient griAvance■ which relate to

patient care and th• quality o! .. dical ■ervice■J 

4. The d•••lopment and ifflpl .... ntation of an incident 

reporting ■y■t- baaed upon th• atfimativ■ du�y of all aembar■ 

and all agent■ and eaployee■ of aeaber■ to report injurie■ and 

incident■, and 

12 
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5. Auditing of partieipatin,q h.-.alth care pro.,,iders to

assure compliane� with the provisions �f the risk canag..,.ment 

progr&.m.. 

The Aaaoeiation shall e•tabli■h a ■eh��ule o� f•- surcharges 

which it •hal! levy upon participating INJl.ber• found to be Jn 

violation of the provi■ion■ of the ri■t aanag,unent program. Such 

ached.ule shall be ■ubject to approTal b!• the Departaent of 

In■urance and ■hall proTid• an escalating ■cal■ of ■ureharqe■ 

baaed upon the frequency and ••••ri ty of 'the incident■ in vio-

r"'lifttion of th• ri■k aana9eP1ert pr�am. Wo IMJlber 11hall be 

required t,o p&!' a ■urcharqe if it ha■ correctfld all violation■ nf 

the provi■ion■ of the risk ••nagement program and •■tahliab.-.d an 

affirwative progr .. to r.-.main in �omplianee by t.JI\■ time itr next 

f•• or a■■e■sment ia due. 

(t) To the extent of any conflict bet�een thi■ ■ection and

•• 458.320 or •· 459.0015, the pro•i■iona ot thi• ••ction aha!l

control. 

Section 2. Thi■ act ahall take effect upon becon.inq l■v. 

13 
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I. SUMMARY

The bill creates the "Florida H0spital and Physician Liability 
Association." The association's purpose is to pay medical 
malpractice claims made against member hospitals and physicians. 
All hospitals licensed under chapter 395 and all physicians licensed 
under chapters 458 and 459, except physicians who are government 
employees or who hold inactive or limited licenses, are required to 
be members of the association. Membership in the association is a 
continuous licensing requirement. The association is to be governed 
by a board of governors composed of eleven members: 7 appointed by 
the Insurance Commissioner (4 with knowledge and experience in the 
insurance area and 3 from the general public), l attorney appointed 
by the Florida Bar, l physician appointed by the Florida Medical 
Association, and 2 hospital representatives appointed by the Florida 
Hospital Association. The association is granted powers sufficient 
to carry out the association's purpose. 

The bill requires hospitals, except government-owned hospitals, to 
obtain coverage from the association in an amount equal to $10,000 
per bed, not to exceed $2.5 million. Additionally, these hospitals 
are required to obtain coverage of $250,000/claim, $750,000/annual 
aggregate on behalf of employed physicians and physicians with staff 
privileges, for claims arising out of incidents taking place in the 
hospital. Government-owned hospitals are exempt from the 
requirement that hospitals obtain coverage of $10,000 per bed; 
however, they must obtain coverage for employed physicians in the 
amount of $100,000 per claim, $300,000 annual aggregate. 

Physicians with hospital staff privileges are required to obtain 
coverage of $250,000 per claim, $750,000 annual aggregate for claims 
arising out of incidents taking place outside a hospital. 
Physicians who do not have hospital staff privileges must obtain 
coverage of $100,000 per claim, $300,000 annual aggregate. The 
required coverage limits are the same as currently required under 
the Financial Responsibility Law. 



Page : 2 
Bill#: PCB INS 87-19 

: 05/05/87 Date 

Hospitals and physicians may purchase coverage from the association 
in amounts higher than required. The offered coverage is limited to 
$2.5 million per claim with with no annual aggregate for hospitals, 
and $2 million per claim with a $2 million annual aggregate for 
physicians. 

The bill requires the association to set rates which are to be 
approved by the Department of Insurance prior to being effective. 
The association must keep separate accountings for the coverage 
purchased by hospitals and the coverage purchased by physicians. 
The separate accountings for each calendar year will be the basis 
for refunds and assessments, depending on each group's experience. 

The association is to establish a risk management program for its 
members, and has the power to impose fee surcharges on members not 
in compliance with the risk management program. Finally, premiums 
collected by the association are exempt from the premium tax imposed 
by s. 624.509. 

II. �CONOMIC IMPACT

A. Public
The bill will shift a portion of physician's medical malpractice
insurance costs to hospitals. The Department of Insurance
estimates the cost shift to be approximately $150 million.

Companies and self-insurance trusts which currently offer
medical malpractice insurance will experience a decline in their
business, since they will be limited to writing coverages which
are in excess of those which physicians and hospitals are
required to obtain from the association.

B. Government
Government-owned hospitals will be required to obtain coverage
for their employed physicians and staff physicians. The amount 
of increased costs cannot be determined at this time. Because 
of the premium tax exemption provided in the bill, revenues to 
the state will decrease. 

III. STATE COMPREHENSIVE PLAN IMPACT
None

IV. 

v. 

VI. 

VI I. 

COMMENTS 
None 

AMENDMENTS 
None 

PREPARED BY: 

STJ,.FF J;)IRE�TOR: 

,) 

Jose A. �Diez-Arguelles ,,/l,;J!) 

Jose A. Diez-Arguelles 
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