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INITIATIVE AND REFERENDUM-DO THEY
ENCOURAGE OR IMPAIR BETTER
STATE GOVERNMENT?

I. INTRODUCTION

Lawmaking solely through the efforts of individual voters differs
greatly from American democracy’s traditional form of representative
government. Lawmaking by the people accomplished through the
initiative and referendum has been widely accepted in this country
as a method for checking abuses by representatives and giving the
people a more direct voice in their government. Twenty-one states
permit their citizens, by petition, to propose new laws and seek the
rejection of legislation passed by traditional methods.! Nearly all of
these initiative and referendum provisions were adopted shortly after
the beginning of the twentieth century in reaction to the corruption and
unresponsiveness of state legislatures.? Yet the question of whether
the people should be accorded a more active role in their government
persists today.?

Lively debate and empirical study of initiative and referendum
subsided in the 1940’s and largely ended in the 1950’s, yet many of the

1. The initiative and referendum provisions considered in this note include: Avras.
ConsT. art. XI, §§ 1-8; Amiz. ConsT. art. 4, pt. 1; ARK. ConsT. amend. 7, § 1; CAL. CoNsT.
art, 2, §§ 8-10; Coro. CoONsT. art. V, § 1; IpaHO ConsT. art. III, § I; ME. CoNsT. art. IV,
pt. 3, §§ 17-20; Mass. ConsT. amend art. 48; Micx. ConsT. art. 2, § 9; Mo. ConsT. art. 3,
§§ 49-53; MoONT. ConsT. art. V, § 1; NeB. ConsT. art. III, §§ 1-4; NEv. ConsT. art. XIX;
N.D. ConsT. art. II, § 25; OHio ConsT. art. II, §§1-1 (g); OkrA. Const. art. 5, §§ 1-8;
ORE. ConsT. art. IV, § 1; S.D. Const. art. II, § 1; Utan ConsT. art. VI, § 1; WasH.
Const. amends. 7, 30; Wyo. ConsT. art. 3, § 52. This paper deals only with the states
that provide general legislative initiative and referendum at the state level Several
states offer only referendum. See, e.g., Mp. ConsT. art. XVI; N.M. ConsT. art. IV, § 1.
Other states may provide initiative and referendum at the local level, either generally
or in specific instances. Still other states authorize their legislature voluntarily to submit
laws to the electorate for their approval and some states require certain questions, such
as debt authorization, to be approved by the electorate. See THE COUNCIL OF THE STATES,
THE BOOK OF THE STATES 218 (1976-77).

2. R. LUcE, LEGISLATIVE PRINCIPLES: THE HISTORY AND THEORY OF LAWMAKING BY
REPRESENTATIVE GOVERNMENT 572 (1930) [hereinafter cited as R. LUcE]; Wilson, The Issues
of Reform, in THE INITIATIVE, REFERENDUM, AND RECALL 69, 69-70 (W. Munro, ed. 1920).
See also J. BARNETT, THE OPERATION OF THE INITIATIVE, REFERENDUM, AND RECALL IN
OREGON 4 (1915).

3. The District of Columbia City Council on May 17, 1977, approved initiative,
referendum, and recall measures, which must be approved by the electorate and by
Congress before becoming law. The proposed measures would amend the District of
Columbia Charter, which is roughly equivalent to a state’s constitution. Washington
Star, May 18, 1977, § B, at 1, col. 1.

Senator James Abourezk of South Dakota and Mark Hatfield of Oregon are currently
sponsoring a federal constitutional amendment allowing for initiative at the national
level. International Herald Tribune, August 1, 1977, at 6, col. 1.
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arguments for and against direct legislation by the people remain
viable.* To facilitate consideration of initiative and referendum, this
note reviews, in a condensed manner, initiative and referendum law
and theory. In Part II, the terms initiative and referendum are defined
and the more common procedures described. Part III presents the
arguments for and against ““direct legislation” concepts.® Part III also
considers the wisdom of adopting a system of direct legislation in a
state such as Florida,® which currently employs only the constitutional
initiative. If the Constitution Revision Commission were to create an
initiative mechanism for statutory change—and encourage the use of
the statutory initiative by requiring less signatures than for a constitu-
tional initiative—this might contribute substantially toward keeping
inappropriate matter out of the Florida Constitution. Part IV, the
experience of states permitting direct legislation is reviewed. In con-
clusion, the authors present their observations on the utility of direct
legislation.”

II. PROCEDURES AND PROVISIONS

Initiative and referendum provisions reserve direct lawmaking
power to the voters of the state. Initiative empowers a portion of the
voters to propose new legislation and thereafter the general electorate
to adopt or reject it at the polls.® The initiative extends positive legis-

4. See sources cited in notes 74-75 infra. Several arguments discussed in this note
focus onthe ability of the public to communicate their preferences to their legislators
and to obtain adequate information about measures before voting on them. The reader
should therefore consider the arguments in light of the great advances in mass com-
munication in the past several decades. The authors doubt, however, that the public is
significantly better informed today on most issues; more information is available, but
public interest in digesting it is difficult to quantify.

5. The term “direct legislation” will be used synonymously with “initiative and
referendum.” Except as indicated, direct legislation is not intended to imply the distinct-
tion that exists between the direct and indirect initiative. See text accompanying notes
25-33 infra. - .

6. Section III-D was prepared at the suggestion of the editors of the Florida State
University Law Review in light of the Florida Constitutional Revision Commission’s
study of the feasibility of the statutory imitiative. The authors wish to express their
appreciation for the research assistance for Section III-D provided by the Florida State
University Law Review.

7. This note addresses the use of initiative and referendum to alter statewide
statutory law. State constitutions frequently provide for the application of the initiative
and referendum principles to constitutional amendment and local government legisla-
tion. See, e.g., FLA. CONsT. art. XI, § 3. See generally Sturm, The Procedure of State
Constitutional Change with Special Emphasis on the South and Florida, 5 Fra. ST. U.L.
REv. 569 (1977).

8. The initiative is used to amend laws and repeal laws no longer subject to the
referendum. See, e.g., CAL. ConsT. art. II, § 8. The initiative may be subject to some
restrictions. See note 43 and accompanying text infra.
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lating power and is used to correct legislative “sins of omission.”®
Referendum, as described in this note, empowers voters to adopt or
reject statutes enacted by the legislature in the current or most recent
session.’® It is in effect a voter’s veto over the action of the legislature,
and is used to correct the legislature’s “‘sins of commission.”**

Although defined as powers, initiative and referendum are best de-
scribed as procedures instituted and controlled by the voters to make
new laws and to approve the laws previously made by the legislature.**
Voters circulate a petition to put the initiative or referendum measure
on the ballot. Although the specific components of the states’ pro-
visions vary somewhat, certain patterns emerge which, along with
significant deviations, are set out in Table I, infra.

A. Precirculation Requirements

Only a few states’ constitutional provisions require a proponent
to take specific action prior to the circulation of an initiative or referen-
dum petition;'® a larger number of states have statutes to that effect.**

9. As discussed in Parts III and IV of this note, the initiative is an alternative to
the traditional mode of legislation. Initiative is, however, a comparatively cumbersome
procedure which can take many months from its institution to final approval or rejec-
tion at the polls. Additionally, the initiative is not a *““pure” manifestation of democracy:
although the final decision is made by the majority of voters, both organization and
resources are required to place a proposal on the ballot.

10. See, e.g., CAL. ConsT. art. II, § 9. The referendum often is restricted in scope.
See note 58 and accompanying text infra.

11. The referendum, discussed in Parts III and IV of this note, enables the voters
to oversee the actions of the legislature. Like the veto, the referendum must be in-
stituted shortly after enactment or not at all. See notes 48—49 and accompanying text
infra. The referendum differs from the veto in that some legislative actions are immune
from referendum, while most legislative actions are subject to the veto. See notes 55-61
and accompanying text infra.

12. The three regular branches of government are continually in existence and
capable of protecting their institutional integrity. The initiative and referendum have
no institutional existence and take on life only when exercised by the voters, but
popularly enacted legislation has a legal effect remarkably similar to that of legislatively
enacted legislation. See notes 71-73 and accompanying text infra.

18. Avras. Const. art. XI, § 2 (an application containing the bill must be signed by
100 voters and filed with the lieutenant governor); CAL.. CONsT. art. 11, § 10(d) (prior to
circulation of an initiative or referendum petition, 2 copy must be submitted to the
Attorney General who then prepares a title and summary); ME. Const. art. IV, § 20
(petition forms shall be furnished or approved by the Secretary of State upon written
application signed in the office of the Secretary) ; Mass. ConsT. amend. art. 48 Init., pt. 2,
§ 3 & Ref. pt. 3, § 3 (the petition, signed by ten voters, shall be filed by the first
Wednesday in August with the Attorney General who then certifies the title, form, and
content; the Secretary of the Commonwealth provides additional blanks); Wyo. CoNsT.
art. III, § 52 (b) (an application containing the bill is to be signed by 100 voters
and submitted to the Secretary of State).

14. See, e.g., CoLo. REV, STAT. § 1-40-101.



925

FLORIDA STATE UNIVERSITY LAW REVIEW [Vol.5

928

'qT § ‘II ‘11e *1SNOD OIHO ‘SYIUOUX INOJ aY3 jo uoneiridxd Y3 10 uoral
-21 91 jo sAep Ajpuru urym Pa[y ST £1230A 3y 3o juniad oy [EUON
-1ppe ue jo soxmjeudis a3 Surureiuod uonned Areyuswoarddns  Jr s19104
aY) 03 PANWGNS 3Q [[BYS IINSEIUWX Y] ‘SYIUOW INOJ UIYIIM 1€ 0} s[rey 1
31 10 axnseawr ay) §323[0x 2anesiSd[ oYy I ‘vanmieiSd] oYy Jo Juruaauod
ayy 01 xond sdep um pajy pue sioa 3y jo juarad aay Aq pouss
uonnad e £q pasodoxd jJr axnyepsiSer 9yl 03 PaINWIQNS ST AINSESW Y

‘6 § ‘@ "ure "1sNoD ‘HOIW ‘sep uorssas 4110 10 arnjesidaq
a3 210J2q 3q dinseamr Y3 Iey: saxrnbar sinpasoxd sanentur aapur ayy
‘uorsiaord euonminsuoy oy ur sieadde surppesp ou ySnomyy g

‘1 §‘gd pue g § g
id ‘gy "1ie ‘puame ‘asnoD ‘ssviy A ur Lepsoupap 151y oy pue sunf
ur Aepsaupam ISIY 31 UBMIDG PaNIwmgns are sainjeudis jusniad jrey
-2UO pue U0 [EUONIPPE UB Ul SI3J0A 3Y) O] PIWQNS 3 [[BYS 2INSLIU
o) ‘Aepy ur Aepsoupap ISIY Yl 210J9q IINSEIW JY) IIBUI O) S[IEJ 2iN)
-e[s19a] a1 JT ‘512304 Y Jo juzdiad a1y Jo saanyeudis oyn saxmboax 2an
-enmul 2anesiSa] "1aquiasag Suimofo] ay) ur Aepsaupap Is1y IY) pue
12quandag ur Aepsaupapy 18Iy 31 UIMIIQ Pafy 9q Isnu saInjeudis [euon
-Ippe ay], 'wsndny ur Aepsoupapy Is1y 33 03 toud spew s10a Uy Aq
uonrearidde ue yum suidaq ainpasoad sapeniur spesnyoessely ayy s
81 § ‘¢ 3d ‘AI "1 “IsNOD) ‘AN *axnje[si8a] ay3 jo

Sutuaauod ay) 1933e ep Pusayy ay3 £q pary aq snm uonnad ayl
*$1230A Y3 O}
uossImqns a3 pue UI[Yy 3Y) UDMIAQ S[[ej uoIssIs aneEiddy erdwod
auo jey) saxrnbax uorsiaoxd sy ySnoyspe ‘paress st suppesp 3uyy ON o
‘pajueid £qreogmads jou usym pue I[qel
2y} Ul J0U $3ILIS UL [9AI] [BIO] 3Y) I8 PaSIOIDXD 3q ABW WNPUIIIIDI PUE
aaneniuf papuaixa Apmprdxs axe siomod 3soyl srdyMm ssredIpur Aparswm
d1qel SIYY °'[9A3] 9I1EIS AYI 1B PIsn 250yl WOIJ JUIIPIP suoistaoxd aziIn
Aew $3NI[EJ0] 3Y1 01 WNPUIIIDL pue dAnenIul SuipusIxa s31eIS
‘shep Ajpuru ueyy
18uop aq 01 st jey) JudWUINO{pPE WIIIIUI IO §$303X B WOI IO ‘9INSEIW
pasSus[ey> ay3 Jo juswdeud woiy porrad ays sinsesw ss1eIs swog ‘passed
sem aunseawr Padual[eys Y1 Yorgm ur worssas sAnresiday sy 3o juswuinof
-pe [euy >y1 woxy awm Jo poliad PajeIs Ay uryIIM SI SUI[Pesp YL o
‘vadns 3x91 Surduedwore
PUE gL} 530U 298 "UOISSIS AN IXoU 3y3 Jo Surusauod 3y3 03 1ond
awmn jo ySus] PIIeLIs B SI JUIPEIP 3Y) ‘IOAIPUI ST PORIW YY) IIYA
‘panImqns 3q 03 SI JINSLIW Yl YIIYym e U0 3yl o) toud smp
30 Y3Sud| palels B ST SUI[PESP SYI ‘I93XIP ST JANENIUI Y] IIBYM g
‘papraoxd 2q ssapariouou Aemr wmnp
-UaxaJax 10 aAnemul reuonmnsuo) ‘A[uo uosiredwoo 1oy papnpuy e

— —_ — sak — saf 5ok sak 894 - pSI13ITEO0]

0} PapuIXd WNPUIIIJIY Pue salenIuy

sak sak saf saf saf saf saf saf sak ou Tex1a3a1 Surpuad papuadsns sainsesapy

skepo6 sdep 06 skepog skepos skep oo sdepog skepog shepog  sdepog  sdep 0§ oduIpeap Sul[y repusidioy

%¢ %¢ %3e %0t %01 %% % %9 %G %01 paxmboz soameusig cmnpuaiagoy

524 — — - — sak — - 824 — SAINSEIW 19J91 Aewr axniestday

‘ow § u 3 ) ‘ow ¥ ‘om §  skep g1 ‘om § ‘ow ¥ ° quIrpeap Suiy :soanenuy

xa ‘pug ‘puI ‘pul - na ud ua ua ‘pul JANENIUT 102.11puy 10 12211Q

sak — - - - - — 53k — sak paxinbaix sainyeulis

uonnad jo uonnqusiq syderfoan

%8 - w - - %8 %8 %01 %St — spaxmbay sxmyeusis :aanenul IU0Y

%S %8 s %01 %01 %8 %4 %8 %01 %01  paxnbay sormeusi§ saneniul Aioimeg
‘SSTIN “UPIIN SSEN Qurepy o0yepy ‘0100 R v ‘mnmy ‘SEIV

STINATIOYd WNANTYTITY ANV FALLVLLINT INTHIND) 40 XYVYWNNG

I AT9VL



INITIATIVE AND REFERENDUM 929

1977)

puUE 121Ip YI0q 10} §2INPIJOX
woaroy) Sunoa pue epuslagelx Supg oy soanpaooxd sEloNeq YInos d

-2081-F¢ §§ 200D oHva] ‘ML 4q syuamoaxmbar s31 sogads oyepl o

w ‘pUdWE ‘ISNOD ‘HSVM. °IATIENIUL 1023Ipul
SouIINo UONNINISUD SUNITUIYSEM b
“$=1-Z § 'NNV SMVT Q@Iano) ‘q'S "ames Aq parenSax axe

‘qI § ‘II "3A® "ISNOD OIHQ "10[[eq 3} UO IINSEIU 3} aoed judozad

251y [eUONIPPE uE 3O saInjeufis PuUE AXMIESIHA] Y 03 JINSEIW IYL JO
UOISSImQNS IZLIOYINE IBI0II[2 Y} JO Juadozad saxy 3o saamyeudis «

Z-11-03 §

Surusauco 3y 01 xoud s

3X9U 3] e $I1310A I 0}

1%3) Surduedwmoooe
NNV @a00) HVL{] 'SI910A 33 JO JUIID
soxmjeudis ay3 Jo uowssimqns uodn
01 pannmqns 3q [[eys I INSe3U Y} 1IBUD 0] SIEY amniepi8ay oy I '$1930A
L0 oy 3o 1uddrad 2ay 3O saxmjeuSis 3yl UILIUOD [[RUS pUE arnjeida) a1y Jo
kep ud) pary aq reys suonnad aaneniul 3

ue gg 30U 23§ |
2AY [EUONIPDE UE JO
uondaP Te12ua8 1XaU 2Y3 18 $19304 Y}

“7-1-3 § NNV SMVT GTIldwo) ‘d 'S "pawid

-wod s1 A[[er 9Y3 USYM 1D3Pd e} J[EYS SIINSEIW IY) ‘UONIBP [eaduad
woy) JNWQNS PUE $IINSEIW [[8 IIBUD [[EYS I

- *AI pue II 's)d ‘g ‘}Ie ‘PUITWE "ISNO)) "SSVIN 29§ 'SI1910A JO ~e[s185] Y], "UOISSIS € SULINp PIAIIIIL IIASUIYM O SUTUIAUOD O} 1oud pary
juad1ad 901y Aq pauSs uonnad Jo uomssimqns 4q undaq 2INPIVOId  w §2INSEA [[E 2IMESISa] 93 03 NWSUEN [[eys el§ JO AXejomas syl ¢
—_— —_ — —_ sak 8ok 83k —_— s34 — — pSI1[EI0] 0
PapUSIXd WNPUAIAIIY
pue 2anEnIUl
ou safk sak asak sak sak sak sak ou 1 1 1e119321 Surpuad
papuadsns saanseapy
skep 06  sAep 06 skep 09 askep 0  skep 06  sep 06 skep 05  sAep 06 suou  skep 06 ‘om 9 oouI[pEap Suly :epuareyy
%S1 %¥ %01 %S D¥ %S %9 000'L %ot %S % paxmbai soxmieusis
ITNPUIIY
—_ sk — - - —_ - — - — —  saInseaw I9ja1 Aewr amiersidoy
skep 01
o shepor  skep ol t ‘om ¥ suou skep o1 skep 06  skep 0g ‘o ¥ ‘om ¢ qauirpeap Suiy :seaneniul
'pur  byog "pux na na na v'pul g “pux na W@ SANENIUL PAIPU] 10 3211d
sak —_ — — — —_ safk —_ — sak sak paxmbax sornjeudss uonnad
30 uonnquusi( drydeidosn
— - - - %8 %81 %01 - %01 %01 %01 wpaxmbay anjeusig
19A1IBIUT "ISUOD
%81 %8 L %S %9 %8 w 00001 %01 %L %S pounboy sonieudrs
aanenIuy L1omiels
‘0km UsemM. qein ‘as 210 ‘MO oo ‘a’N ‘AN ‘9N ‘TUON

(penunjuo)d) 1 ATAV.L



930 FLORIDA STATE UNIVERSITY LAW REVIEW  [Vol.5:925

If required, a precirculation application usually must contain the text
of the proposed measure and the signatures of a relatively small
number of voters.*® A state officer determines whether the form of the
proposed measure is proper and insures that the petition is correctly
drawn.’® In most states, statutes regulate drafting and circulation of
petitions'” although the constitutional provision may establish some
basic requirements.®

B. Petition Requirement

To qualify a measure for submission to the voters, the proponents
must collect a required number of signatures, expressed as a per-
centage of the number of voters participating in a prior general
election.?® The percentage is usually higher for constitutional initia-
tives, where they are permitted,® than for legislative initiatives, which
is in turn higher than the percentage required for legislative referen-
dum.?? In addition, some states require that the signatures be dis-
tributed geographically, typically providing that a designated propor-
tion of the qualified electors signing the petition must reside in a pro-
portion of the subdivisions of the state.?®

15. Alaska and Wyoming require 100 signatures. Aras. Const. art. XI, § 2; Wvo.
ConsT. art. 3, § 52 (b). Maine requires one signature. Me. Consr. art. IV, § 20. Most
other states are within this range.

16. Review of measures before circulation may also permit the state to determine
that the initiative measure or one substantially similar to it has not been submitted
recently to the voters, Mass. ConsT. amend. art. 47, Init.,, pt. 3, § 3; and to prepare
a title and summary, CAL. CONsT. art. II, § 10(d). Denial of certification sometimes is
made subject specifically to judicial review. See, e.g., Wyo. ConsT. art. XI, § 2. Arkansas
also requires that the measure be published in a newspaper of general circulation 30
days before filing. ARK. CONsT. amend. 7, § 1. An additional reason to require precircula-
tion filing is to limit the amount of time during which signatures may be collected. The
requirement of a certain number of signatures within a limited time insures active
support for the proposed measure among the qualified electors. This requirement is
built into the Massachusetts Constitution. See note g to Table I. For material relating
to ballot pamphlets, see notes 100 & 148 and accompanying text infra.

17. See, e.g., Ariz. REv. STAT. §§ 19-101-116.

18. See, e.g., ARK. ConsT. amend. 7, § 1 (the initiative petition shall contain a full
text of the measure proposed).

19. North Dakota differs by setting its signature requirements in terms of whole
numbers. N.D. ConsT. art. II, § 25. See Table I.

20. Most states use the total vote for the office of governor at the prior regular
gubernatorial election. See, e.g., CAL. ConsT. art. II, §§ 8(b), 9(b). A few other states use
similar criteria. See, e.g., CoLo. ConsT. art. V, § 2 (total vote for office receiving the
highest number of votes); Aras. ConsT. art. XI, § ) (number of voters participating in
prior election).

21. Not all states having an initiative provision permit its use for constitutional
amendment. See, e.g., ME. CONsT. art. IV, pt. 3, §§ 17-20.

22. For a comparison within each state and among the states, see Table I.

23. The geographical distribution requirement is in addition to the required
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C. Initiative Procedure

The provisions generally set no absolute deadline for filing a legis-
lative or constitutional initiative petition,? so failure to meet a deadline
1s not disqualifying as it would be for a referendum petition.?* For an
initiative, the deadline is relative, and failure to meet it merely
delays the ultimate acceptance or rejection of the measure.?® Under a
direct initiative procedure the legislature has no opportunity to act
on the measure prior to submission to the electors.?” The “direct initia-
tive” petition usually must be filed four months before the election
at which it will be considered,”® so that failure to meet the deadline
delays the vote until the next regular election.?® This delay can be
ameliorated in those states with procedures permitting a special elec-
tion to consider the measure, but such elections can be called only
at the discretion of the governor or the legislature, or by a voters’
petition.*® Under an “indirect initiative” procedure the legislature has

number of signatures. Aras. Const. art. XI, § 3 (residents in at least two-thirds of the
election districts); ArRk. ConsT. amend. 7, § 1 (at least one-half the designated percentage
from each of fifteen counties); NEB. ConsT. art. I1I, §§ 2-3 (5%, of the voters in each
of two-fifths of the counties for an initiative); NEv. ConsT. art. XIX, § 2 (10% in at
least 759, of the counties, initiative only); Onio ConsT. art. II, § 1(g) (at least one-half
the designated percentage from each of one-haif of the counties); Wyo. Consrt. art. III,
§ 52(c) (resident in at least two-thirds the counties). Missouri requires the designated
percentages in each of two-thirds of the congressional districts. Mo. ConsT. art. III, §§
50 and 52(a).

24. See, e.g., ALas. ConsT. art, XI, § 4 (file at any time).

25. See notes 47-48 and accompanying text infra. This is the general interpretation
of the different provisions, but in some instances, an absolute deadline for filing after
a precirculation filing may be imposed.

26. Initiative petitions are generally valid regardless of when filed. If they are filed
too close to the time of election, they may be placed on a subsequent ballot. The logic
of the requirement in the Alaska Constitution, which dictates that it is irrelevant when
the petition is filed, requires as much. Aras. ConsT. art. XI, § 4. But courts have held
that a petition can lapse, at least where the required number of signatures is barely
collected or barely not collected. See, e.g., Gage v. Jordan, 147 P.2d 387 (Cal. 1944). On
the other hand, if the opportunity to exercise the referendum is unused, it is lost forever,
much like the executive veto.

27. The relative merits of direct and indirect initiative are discussed briefly in
Parts III and IV of this note. In summary, indirect initiative contemplates the initiation
of legislation by the legislature; direct initiative, on the other hand, deals with the
initiation of legislation by the electorate. Indirect initiative appears to have three ad-
vantages over the direct version. First, legislative debate of the strengths and weaknesses
can increase voter awareness; second, allowing the legislature to propose alternative
measures can save poorly drafted proposals containing good ideas, see note 100 and
accompanying text infre; and third, the expense of the complete initiative procedure
can be avoided if the legislature enacts the measure.

28. Some states use different periods. See Table I.

29. See note 26 supra.

30. See, e.g., ARK. CONsT. amend. 7, § 1 (petition by 159, of voters); CAL. CONsT.
art. II, § 9(c) (governor may call); MonT. ConsT. art. III, § 6 (legislature may call).
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an opportunity to consider the measure before it is placed on the
ballot.®* The typical provision states that the petition must be filed a
specified length of time prior to the convening of the legislature.?2 If
the legislature enacts the measure without amendment,®® or enacts
“substantially the same” measure,* the initiative petition is declared
void and the procedure is ended.*® Some state constitutional provisions
make the enacted measure subject to the referendum procedure,*® but
this would seem to make initiated measures no different from any
other measure enacted into law by the legislature.’” If the legislature
rejects the initiated measure, some states permit the legislature to pro-
pose alternative measures to be placed on the ballot with the original
measure.®® The voters are then permitted to choose between the
measures or reject both.®® In any event, if the legislature rejects the

31. Seven state constitutions have the indirect initiative procedure. ALAs. CONST.
art. XI, § 4 (the procedure is timed so that one legislative session occurs between the
filing and the balloting; enactment of “substantially the same” measure terminates the
initiative procedure); ME. CONST. art. IV, pt. 8, § 18 (legislature can enact the measure
as proposed or can propose an alternative to present to the voters); Mass. CONsT. amend.
art. 48 Init, pt. 5, § 1 (a voter petition signed by 3¢ submits the measure to the
legislature; if the legislature fails to act within the allotted time, and if the signatures
of an additional 1149, are submitted, the measure and any alternatives proposed by
the legislature are put before the voters); MicH. Const. art. II, § 9 (if the legislature
does not enact or reject the proposed measure within 40 session days, it and a proposed
alternative measure shall be submitted to the voters); NEv. ConsT. art. XIX, § 2 (petition
must be filed within 30 days prior to legislative session; if legislature fails to act within
40 days it shall be submitted to the voters); Onto Const. art. II, § 1b (a petition signed
by 8¢9, presents the matter to the legislature; if the legislature fails to act within four
months, and if additional signatures amounting to 3%, are submitted, either the original
measure or the measure as amended by the legislature shall be put before the voters);
WasH. ConsT. amend. 7, § 1(a) (submitted to legislature if filed at least 10 days before
convening of legislature; legislature may enact measure or propose alternative; otherwise,
it is submitted directly to voters); Wyo. ConsT. art. III, § 52 (the procedure is timed
so that one legislative session falls between the filing and the balloting; enactment of
“substantially the same” measure terminates the procedure). Utah’s statute provides for
submission to the legislature upon the filing of petitions containing the signatures of
59, of the voters, 10 days prior to convening. If rejected, an additional 5%, totalling
signatures constituting 10%, of the votes cast for governor in the preceding election,
must be collected to submit the proposal to the voters. Uran CopE ANN. § 20-11-2. Filing
a petition initially containing the signatures of 109, of the voters submits the measure
directly to the voters. Id., § 20-11-3. See note 127 infra.

32. See Table L.

33. See, e.g., MicH. Consr. art. I, § 9.

84, See, e.g., ALAs. ConsT. art. XI, § 4.

35. See note 27 supra.

36. See, e.g., NEV. ConsT. art. XIX, § 3.

37. The referendum procedure applies to legislated matters except certain restricted
items. See notes 51-56 and accompanying text infra. Some states limit the ability of the
legislature to amend or repeal initiative statutes. See notes 66-69 and accompanying text
infra.

38. See note 31 supra.

89. The typical scheme requires the submission of all proposed measures to the
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ture*® to financial disclosure'® to insurance'* illustrate the difficulty
in deciding whether an initiated measure merits inclusion in the
constitution. Unfortunately, it appears there is no workable constraint
to prevent proposal of a constitutional initiative so long as its validity
depends on some constitutional precept. Because proponents of
measures that are the proper subject of statutes should not be induced
to convert their measures into constitutional initiatives,*?* the statutory
initiative should exist whenever constitutional initiative is available.

The preceding discussion suggests that the statutory initiative
should be available to prevent the abuse of the constitutional initia-
tive, but it does not follow that when constitutional initiative is avail-
able, legislative initiative must be relatively easier. Making the two
procedures equally difficult might avoid the repeated use of the easier
procedure simply to improve the chances of success at the expense of
properly categorizing measures as statutory or constitutional. Whether
an initiated proposal belongs in the state’s constitution or statutory
law is a question for the citizens alone to decide; no branch of govern-
ment, even the courts, should be permitted to intervene.

IV. EXPERIENCE OF THOSE STATES PERMITTING DIRECT LEGISLATION

More than a half century of experience affords some concrete data
that can be applied to the arguments for and against direct legisla-
tion. Commentators have observed that initiative and referendum

119. In 1970, petitions were circulated proposing a unicameral legislature for Florida.
That effort was thwarted by a Florida Supreme Court declaration that a separate petition
and separate amendment would be necessary to eradicate each reference in the constitu-
tion to the bicameral scheme. Adams v. Gunter, 238 So. 2d 824, 831 (Fla. 1970). Although
art. XI, § 3 later was amended to permit “revision or amendment of any portion or
portions” of the constitution, thus overruling Adams, the petition drive for a unicameral
legislature was not revived.

120. See note 113 supra.

121. Dissatisfied with the 1977 state legislature’s rejection of his proposed insurance
program, see The Florida Times-Union, Aug. 10, 1977, § B, at 2, col. 1; id. May 19,
1977, § A, at 1, col. 2, and unsuccessful in his efforts to persuade Governor Askew to
veto the insurance program enacted by the 1977 Legislature, see id., June 5, 1977, § B,
at 3, col. 1, Florida Insurance Commissioner William Gunter announced he would utilize
the constitutional initiative to secure the approval of his proposed package. See, e.g.,
Miami Herald, April 22, 1977, § A, at 20, col. 1; Florida Times-Union, Aug. 10, 1977,
§ B, at 2, col. 1. Commissioner Gunter’s apparent preference for statutory enactment and
the relatively narrow scope of his proposal suggest that the proposed insurance program
may not be suitable for the state’s constitution. On the other hand, the insurance plan
proposes elimination of a right to recover damages for pain and suffering in automobile
accidents. Because the Florida Supreme Court has invalidated similar statutes in the
past under the access-to-courts theory, Lasky v. State Farm Insurance Co., 296 So. 2d 9 (Fla.
1974), a constitutional amendment would obviate another invalidation. See generally
Note, Access to Courts, 5 Fra. St. U.L. Rev. 871 (1977).

122. E.g., Florida’s Sunshine Amendment. FLA. CONST. art. II, § 8(h).
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generally prompted lawmakers to be more attuned to the will of the
electorate™® and to abstain from the passage of radical legislation.'*
Greater participation in government by public-minded citizens has not
occurred to the extent envisioned by supporters, apparently because
initiative and referendum have been used less often than at first ex-
pected.’* Direct legislation has promoted voter education, but probably
not to the extent claimed by early advocates.'?® For example, the only
commentator who considered whether direct legislation stimulated
public interest decided that it has not: voter ignorance was reflected in
statistics indicating inconsistent votes cast on related measures, votes
cast “no” more often than ‘“yes,” and frequent abstentions on direct
legislation while votes were cast for candidates for public office.**!
Studies tend to reveal far more about the validity of critics’ pre-
dicted effects of initiative and referendum. Direct legislation has not
damaged representative government as feared,’?® although some legisla-
tures were more hesitant to enact controversial measures in the years
shortly after direct legislation was adopted.’?® Anarchy, the most feared
result of direct legislation, has never resulted, and social welfare legisla-
tion has been created by the legislatures, not via the initiative.**
Criticism directed at the operation of the direct legislation process
itself has been substantiated in large part. A number of abuses have
occurred that were not foreseen by the friends or foes of direct legisla-
tion. For example, a number of “giveaway” bills that had little likeli-
hood of being enacted were placed on the ballot by political minority
groups in California in the 1940’s.»** These outlandish proposals
prompted one commentator to propose that there be only an “indirect”

123. R. Luck, supra note 2, at 632; Key & Crouch, The Initiative and Referendum
In California, 6 PuBLicATION oF U.C.L.AA. IN THE Soc. SciENces 423, 574-75 (1939)
[hereinafter cited as Key & Crouch]. Key and Crouch indicated that legislatures acted in
a2 more restrained manner in states offering direct legislation, but not to the extent
forecast by some proponents of direct legislation. Id. at 570.

124. Key & Crouch, supra note 123, at 574.

125. Id. at 623.

126. J. LAPALOMBRA, supra note 83, at 120; Munro, supra note 74, at 22.

127. Schumacher, supra note 109, at 258.

128. R. LucE, supra note 2, at 621-22.

129. J. BARNETT, THE OPERATION OF THE INITIATIVE, REFERENDUM, AND RECALL IN
OrEGON 169 (1915) [hereinafter cited as J. BARNETT]; ¢f. Rappard, supra note 84, at 364—65
(recognizing Swiss legislators’ timidity and suggesting it would be corrected by use of
the initiative process).

130. See, e.g., Diamond, supra note 88, at 55361 (a list by title of all initiative peti-
tions passed in California between 1912 and 1975 reflecting only two successful initiatives
suggestive of social welfare).

131. Some of these bills bore appropriate nicknames such as ‘“Thirty on Thursday”
and “Ham and Eggs” Smith, Can We Afford the Initiative?, 38 NaT'L MUN. REv. 437
(1949) .
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initiative, whereby all proposed measures would have to be considered
by the legislature before being placed on a ballot.’*> Under the in-
direct method, the legislature could propose an alternative measure,
which would also appear on the ballot. Because the indirect process
takes longer and stimulates more legislative debate, it also gives the
voters an opportunity to consider the proposal more fully.’*® Other un-
expected subjects have been placed on the ballot simply for polltaking
purposes, a practice used most frequently during the social unrest of
the 1960’s.2** Less obvious abuses, such as public misrepresentation,**
“backscratching” between urban centers in a state,’*® and needless cir-
cumvention of the legislature'*” also have occurred sporadically.**®

The quality, in terms of both draftmanship and content, of laws
adopted through the initiative process generally has equalled that of
laws passed by the state legislature.’® The fear that poorly conceived
and prepared measures would reach the ballot, was however, not
totally unfounded,*® so the electorate probably should be credited
with being able to recognize and reject unintelligent proposals con-
sistently.

The claim that the direct legislation process would be just another
medium for special interest politics has proved to be one of the most
accurate. Initiative and referendum, however, do serve as a check on
special interest groups.** The power of special interests to affect the
direct legislation process coupled with the ability of the public to
recognize and reject self-serving proposals made by special interest
groups has produced a standoff: generally, neither the average voters

132, Id.at 442.

133. 1Id. See note 31 and accompanying text supra.

134. See 5 CaL. W.L. REv. 148 (1968); 3 Harv. C.R.-C.L.L. Rev. 183 (1967); 1968
UtaAH L. REv. 464.

135. Diamond, supra note 88, at 463. This problem and others prompted passage of
the California Political Reform Act of 1974. Id.; see notes 146-47 and accompanying text
infra. )

136. J. BARNETT, supra note 129, at 23-24. This author indicates that on at least
several occasions the electorate of one Oregon city, expecting reciprocity in the future,
would support a measure favoring another city.

137. Munro, supra note 74, at 19. Many measures that the author believed would
have been enacted by the Oregon legislature were never placed before it.

138. For a compilation of subjects considered by one state’s electorate, see Diamond,
supra note 88, at 553-61.

139. J. LAPALOMBRA, supra note 83, at 111-12 (suggesting that legislative bill
drafters for the special interests will be equally careful in drafting initiatives); c¢f. R.
Luck, supra note 2, at 628, citing J. Bass, THE GOVERNMENT OF OkLAHOMA 30 (n.d.)
(early direct legislation in Oklahoma was neither radical nor hastily done); Key &
Crouch, supra note 123, at 565 (suggesting that the measures adopted in California
reflect careful consideration by the voters).

: 140. See notes 102-04 and accompanying text supra.

141. J. LAPALOMBRA, supra note 83, at 117-19.
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nor the powerful special interests have allowed enactment of measures
injurious to them.*? On the other hand, measures which are opposed
primarily by the inertial attitudes of government bureaucrats and those
which only incidentally favor special interests find success at the polls.+®
In spite of the power wielded by special interests, the use of the initia-
tive process has forced public debate and brought new problems and
issues to public attention.’** The ability of special interests to block
legislation by propaganda campaigns may be offset considerably by the
appearance of citizens’ action groups.**s Recently California voters broke
through the special interest barrier in passing the Political Reform Act
of 1974.14¢ This Act, which received nearly seventy percent of the vote,
has been described as the most comprehensive reform in California
politics since adoption of initiative and referendum in 1911.2¢

The alleged shortcomings of direct legislation that would facilitate
control by special interests also have been substantiated to a consider-
able degree. In the two studies considered, more than twenty-five per-
cent of those who voted at general elections did not vote on initiative
or referendum measures on the ballot.®* Commentators have con-
cluded from these figures that more voters feel competent to vote for
political candidates than for measures,*® and that well-organized
special interests have too much power, whether or not that power is
exercised.'* Proponents have countered that a minority of all qualified
voters usually select representatives anyway,’® and it is a sign of voter
intelligence to abstain when a measure is not understood. A study
indicating that simpler measures receive more votes suggests that

142. Key & Crouch, supra note 123, at 567, 569.

143. Id. at 567, 578.

144. J. LAPALOMBRA, supra note 83, at 110.

145. For example, the following groups banded together to draft and promote
the Political Reform Act, discussed in note 135 supra and text accompanying notes 146—
47 infra: People’s Lobby, Office of the California Secretary of State, California Common
Cause, NAACP, Ripon Society, Sierra Club, Women for the Political Reform Act, Na-
tional Women’s Political Caucus, Stamp Out Smog, Forum on Open Government,
American Friend’s Service Committee on Legislation, and Ralph Nader’s California
Citizen Action Group. Diamond, supra note 88, at 463 n.4l.

146. CaL. Gov't Cope §§ 81000-91014 (West 1976); see Diamond, supra note 88.

147. Diamond, supra note 88, at 454; see Steck, California Legislation: Sources Un-
limited, 6 Pac. L.J. 536, 545 (1975).

148. Schumacher, supra note 109, at 245 (based on 30 years' experience in Oregon);
Address by Arthur Schwartz, director of Ohio Legislative Reference Bureau (40 years’
Ohio experience), to National Conference on Government (Nov. 28, 1951), printed in 41
NAT'L MUN. REV. 142, 145 (1952) [hereinafter cited as Schwartz Address].

149. Schumacher, supra note 109, at 245-46.

150. Key & Crouch, supra note 123, at 572; Schumacher, supra note 109, at 257, To
illustrate, it was found that over a period of 30 years two-thirds of all measures were
adopted or rejected by a minority of Oregon voters. Id. at 252.

151. J. LAPALOMBRA, supra note 83, at 112-14.
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proposal complexity, as well as voter apathy, reduces voter participa-
tion.s2

In the past, many voters who have not understood a measure have
guessed, voted “no,” or voted to perpetuate the status quo.’*® During
the early years of direct legislation, both the complexity and the large
number of ballot proposals rendered proper voter consideration an
impossibility.?®* The smaller number of direct legislation measures on
recent ballots'*® plus the distribution of voter pamphlets,'*® however,
probably has resulted in better voter understanding.

The majority generally has not vented its prejudices through the
direct legislation process (as some had feared), and the courts have not
hesitated to invalidate objectionable laws adopted through use of the
initiative.’®” Indeed, direct legislation can function effectively as a
medium for agitation by minorities that lack the political clout to pre-
vail at the polls. While these minorities may not succeed immediately,
their needs become widely known and no longer can be ignored by
state legislators.!s®

V. OBSERVATIONS AND CONCLUSIONS

The strongest practical*® criticism of direct legislation is that it
does not alleviate the distortion of the political process caused by
special interest groups. Experience has shown, however, that the voters
can distinguish self-serving special interest legislation and almost uni-
formly reject it.»*® Perhaps a more serious problem is posed by the
measure that is not intended to meet the selfish needs of a special
interest, but simply may be unwise legislation. Fortunately, many
such measures never appear on the ballot because inadequate voter
interest exists to obtain the required petition signatures. Because of
the cumbersome process that must be hurdled before a measure is
placed on the ballot, no measure without considerable voter appeal or

152. Schumacher, supra note 109, at 247.

153. Id. at 251.

154. BARNETT, supra note 129, at 91.

155. See Diamond, supra note 88, at 553-61; Schwartz Address supra note 148, at 145.

156. Voter ballot pamphlets typically are distributed to voters shortly before election
day. The pamphlet explains the measure in detail and includes arguments for each side.
See e.g., CaL. ErLec. CopE § 3567.5.

157. For an example of recent state supreme court activity, sce Diamond, supra note
88, at 460 & n.33. The initiated statute has a presumption of validity equal only to a
legislative statute. Se¢e text accompanying notes 65-69 supra.

158. Key & Crouch, supra note 123, at 569.

159. The theoretical positions set forth in text accompanying notes 82-122 supra
cannot be resolved in an empirical review such as this. Because the concepts are not
mutually exclusive, it seems unnecessary to take a position on the question.

160. See notes 141—42 and accompanying text supra.
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the support of special interests is likely to succeed. Voter education is
another key to the effectiveness of direct legislation. Some of the
electorate has voted unintelligently in the past, but not in sufficient
numbers to enact any of the more undesirable measures considered.
The indirect initiative®! clearly would ameliorate the voter education
problem by giving the legislature a chance to propose an alternative
to the voters.**2 Although the corruption of legislatures at the beginning
of this century prompted the adoption of direct legislation, the honesty
and intelligence of the legislature at any given time should not be the
primary measure in considering whether to adopt a direct legislation
procedure. Rather, the enduring issues that focus on the workability
of direct legislation should be decisive.

Unanswered questions remain regarding the wisdom of providing
for statewide initiative and referendum. Although experience suggests
that the people have not acted brashly through direct legislation, the
continuance of that record is hardly guaranteed. Furthermore, the
legislator, even if subject to intense pressure from special interests,
may legislate in a consistently superior fashion because of experience
and insight.

Direct legislation procedures encourage greater responsiveness by
legislatures to the desires of the electorate. If the voters have the power
to act when the legislature does not act, legislators would feel that
their actions were under closer scrutiny and would pay closer attention
to the concerns of their constituents. Even if a legislator felt he must
vote his conscience rather than the desires of his constituents, the
threat of action through direct legislation would prompt the legislator
to explain his reasons to the electorate more fully.

An additional argument in favor of the statutory initiative ap-
plicable to states such as Florida that already permit constitutional
initiatives, is premised on the views that the state constitution should
contain only fundamental measures'** and that all but a small propor-
tion of a state’s laws should take the form of statutes or regulations.
The absence of a statutory initiative channels the impetus for direct
legislation into the constitution.!¢

The initiative and referendum power is by no means a panacea for
the ills of government. Certainly the success of direct legislation pro-

161. See notes 31-35 and accompanying text supra.

162. For a discussion of the merits of indirect initiative, see Note, The California
Initiative Process: A Suggestion for Reform, 48 S. CAL. L. Rev. 922 (1975).

163. See generally Grad, supra note 119; Sturm, supra note 7.

164. For example, this diversion of statutory measures may have occurred in Florida.
Commissioner Gunter’s insurance proposal is the best example. See note 122 supra.
Florida's Sunshine Amendment, because it can be amended by the legislature, possibly
should have been a statute also.
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cedures depends upon the degree of public dedication to better govern-
ment, and the procedures can never be invoked without considerable
resources and assertive civic leaders. The inherent shortcomings of
direct legislation, however, are no greater than those encountered in
the legislative mode. The potential benefits achievable through afford-
ing a direct popular voice in the government and encouraging increased
responsiveness on the part of the legislature are worth the possible
costs.

GILBERT HAuN, IIT*
STEPHEN C. MoORTON*

* Messers. Hahn and Morton are members of the Class of 1978, Vanderbilt Law
School.
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