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ONE THOUSAND SEVEN HUNDRED DAYS: A HISTORY
OF MEDICAL MALPRACTICE MEDIATION PANELS IN
FLORIDA

CHARLES W. EHRHARDT*

I. INTRODUCTION

In response to the perceived danger of a drastic curtailment in the
availability of health care services in Florida as the result of a mal-
practice insurance crisis, the Medical Malpractice Reform Act of
1975 (the Act)* was enacted. The legislature believed that the rap-
idly increasing cost and decreasing availability of professional lia-
bility insurance for health care providers could result in older phy-
sicians retiring sooner, in younger physicians not coming to
Florida, in substantially higher bills to patients due to increased
costs of insurance premiums, and in increased practice of defensive
medicine.?

The legislative response included procedural and substantive
modifications to the tort system, as well as provisions designed to
insure the continued availability of medical liability coverage and
to increase the discipline of negligent and incompetent physicians.®

* Ladd Professor of Evidence, Florida State University College of Law. B.S. 1962, Iowa
State University; J.D. 1964, University of Iowa. The author wishes to express his apprecia-
tion to Louisa E. Hargrett, Daniel J. Buker and Vicki G. Kaufman for their assistance in the
preparation of this article. ’

1. Ch. 75-9, § 5, 1975 Fla. Laws 13 (current version at FLA. StaT. § 768.44, .47 (1979)).
There is now dispute as to whether this medical malpractice insurance crisis ever actually
existed. See Cunningham & Lane, Malpractice—The Illusory Crisis, 54 FLa. Bar J. 114
(1980); The Crisis in Medical Professional Negligence: Fact or Fancy?, Monograph Series,
2 ABA LiticaTioN SectioN 1 (1977).

The Secretary of Health, Education & Welfare has conducted a broad study of the medi-
cal malpractice problem. See Medical Malpractice, Report of the Secretary’s Commission on
Medical Malpractice, Dept. of H.E.W. (Jan. 16, 1973).

2. See French, Florida Departs from Tradition: The Legislative Response to the Medi-
cal Malpractice Crisis, 6 FLA. St. U.L. REV. 423 (1978); Spence & Stillman, Medical Media-
tion, 33 U. Miam1 L. Rev. 1155 (1979).

3. For a discussion of similar legislative actions in other states see Kovnat, Medical Mal-
practice Legislation in New Mexico, 7 N.M. L. Rev. 5 (1976-77); Kravat, Medical Malprac-
tice Panels: The Wisconsin Approach, 61 Marq. L. Rev. 55 (1977-78); Ladimer, Maine’s
Medical Malpractice Reform Law: Competency; Reports; Arbitration; Screening; Tort
Changes, 661 Ins. L.J. 107 (1978); Ripps, The Ohio Medical Malpractice Statute: An Anal-
ysis, 4 OH10 N.U.L. Rev. 24 (1977); Siedel, Malpractice Reform in Michigan, 1976 DEr. C.
L. REv. 235 (1976); Wade, The Medical Liability and Insurance Improvement Act of Texas,
44 Ins. Counser J. 650 (1977); Comment, Recent Developments in Medical Malpractice
~ Law, 1977 Ariz. St. L.J. 163; Note, The Massachusetts Medical Malpractice Statute: A
Constitutional Perspective, 11 SurroLk U.L. Rev, 1289 (1977); Note, The Indiana Medical
Malpractice Act: Legislative Surgery on Patients’ Rights, 10 VaL. U.L. Rev. 303 (1976);
Note, Recent Legislation: The Kansas Approach to Medical Malpractice, 16 WASHBURN
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The most significant provision of the Act was the creation of a
statutory system which required that a malpractice claim be sub-
mitted to a medical liability mediation panel as a condition prece-
dent to filing a civil tort suit.* If a defendant did not answer within
twenty days from the date a mediation claim was filed, a claimant
could proceed in court. If an answer was timely filed, the claim was
heard by a mediation panel consisting of a judicial referee, an at-
torney and a licensed physician. The panel’s jurisdicition termi-
nated either ten months after the claim was filed or, if prior to the
expiration of the ten-month period, when its written decision was
filed.® The decision as to whether a defendant was actionably negli-
gent was not binding on the parties but was admissible in the sub-
sequent trial.® It was felt that mediation panels would encourage
settlement of meritorious claims since a defendant would be hesi-
tant to proceed to a trial in which the panel’s finding of actionable
negligence would be introduced against him. On the other hand,
nonmeritorious malpractice suits would be reduced after a finding
by the panel that there was no actionable negligence by any
defendant.’

The Act, which became effective July 1, 1975, contained a num-
ber of ambiguities which caused many uncertainties for those in-
volved in the mediation procedure.® The Supreme Court attempted
to clarify some of these uncertainties when it adopted the Rules of
Medical Mediation Procedure which superseded the procedural
portions of the Act.®

L.J. 395 (1977); Note, Alternatives to the Medical Malpractice Phenomenon: Damage Lim-
itations, Malpractice Review Panels and Countersuits, 34 WasH. & Lee L. Rev. 1179
(1977).

4. See French, Florida Departs From Tradition: The Legislative Response to the Medi-
cal Malpractice Crisis, 6 FLa. St. U.L. REv. 423 (1978); Thornton, The Value of Medical
Mediation, 53 FLA. BAR J. 592 (1979). See also, 49 FLA. Bar J. 498 (1975) (the issue is
devoted to five articles which discuss some of the problems raised by the Medical Mediation
Panel).

5. See FLA. STAT. § 768.44(1)(c), (2), (4), (7) (1979); Fla. R. Med. P. 20.190, 348 So. 2d
547, 550 (Fla. 1977).

6. Carter v. Sparkman, 335 So. 2d 802 (Fla. 1976), cert. denied, 429 U.S. 1041 (1977).

7. See French, Florida Departs from Tradition: The Legislative Response to the Medi-
cal Malpractice Crisis, 6 FLA. ST. U.L. REv. 423 (1978).

8. FLA. STaT. § 768.44(10), .47(3) (1979). For instance, it was unclear whether the Act
was to be strictly construed regarding the three member panel and the jurisdictional time
limits. These and other ambiguities are discussed later in this article.

9. In re The Florida Bar, 348 So. 2d 547 (Fla. 1977). The order adopting the Medical
Mediation Rules provided: “All conflicting rules and statutes are hereby superseded as of
the effective date of these Rules, and any statute not superseded shall remain in effect as a
rule promulgated by the Supreme Court.” Id. at 547. The power to regulate matters of pro-
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The constitutional arguments against the Act were quickly as-
serted. A multi-faceted attack was made on the validity of the Act
in Carter v. Sparkman.*® After dismissing many of the arguments
as being unimportant and “without merit,” the Florida Supreme
Court upheld the constitutionality of the Act.'! In so doing, the
court rejected the argument that equal protection was violated be-
cause a plaintiff was required to proceed through the mediation
procedure while a defendant could avoid the process by not filing
an answer.’?> The Act was construed to mean that if the physician
failed to participate in the hearing, his failure to participate would
be admissible into evidence at the subsequent civil trial.!®* The
court also determined that the mediation procedure did not place
an unreasonable burden on an aggrieved person’s right to access to
the courts that is guaranteed by the Florida Constitution.* The
court found that the “imminent danger [of] a drastic curtailment
in the availability of health care services” validated the legisla-
ture’s exercise of its police power for the health and welfare of its
citizens.'® At the same time, the court stressed that “the pre-litiga-
tion burden cast upon the claimant reaches the outer limits of con-
stitutional tolerance.”'® In another case, the United States Court of
Appeals for the Fifth Circuit rejected arguments that the Act had
abridged the plaintiff’s equal protection, substantive and procedu-
ral due process and right to jury trial standards of the United
States Constitution.'” Nevertheless, only forty-five months after its

cedure is vested in the Florida Supreme Court. See FLA. ConsT. art. V, §§ 2, 13.

10. 335 So. 2d 802 (Fla. 19786), cert. denied, 429 U.S. 1041 (1977). On July 31, 1975, the
defendant moved to have the circuit court dismiss a malpractice suit which had bypassed
the statutorily required mediation hearing and been filed directly in court. The trial court
denied the motion to dismiss on the basis that the Act was unconstitutional. Id. at 804.

11. Id. at 806. Justice England, in his concurring opinion, analyzed the additional argu-
ments which had been made, but which were rejected without comment by the majority.
The defendants argued that the Act was constitutionally invalid because it abrogated a per-
son’s “privilege to select a judicial forum” in violation of the privileges and immunities
clause and the due process clause of the 14th amendment of the United States Constitution;
it provided that judges serve on mediation panels rather than devote their full time to judi-
cial duties as required by art. V, § 13 of the Florida Constitution; and it violated the court’s
rulemaking authority under art. V § 2 of the Florida Constitution. Id. at 807-08.

12. Id. at 805.

13. Id.

14. Id.

15. Id.

16. Id. at 806.

17. Woods v. Holy Cross Hosp., 591 F.2d 1164 (5th Cir. 1979). The United States Court
of Appeals rejected arguments that the Act had abridged the plaintiff’s constitutional rights
of equal protection and due process, and the right to a jury trial. The Court of Appeals
found that the Florida Legislature had a rational basis for the classifications established by
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decision in Carter v. Sparkman, the Florida Supreme Court read-
dressed the constitutional issues and found that the medical medi-
ation procedures were constitutionally invalid because the Act was
being applied to the litigants in an arbitrary and capricious
manner.'8

The purpose of this article is to examine the operation of medi-
cal mediation panels during their 1,704 day existence in Florida.
Appellate decisions which interpret various problems in the medi-
cal mediation process are analyzed. In addition, the results of a
statistical study of the malpractice claims filed in Florida’s fifteen
largest counties during the three-year period from July 1, 1975 to
June 30, 1978 are analyzed to determine what actually occurred
during the medical mediation proceedings held during that period.

II. THE MEebicaAL MEbIATION CLAIM
A. Claims Subject to Mediation

All claims for damages arising from the alleged malpractice of
any medical or osteopathic physician, podiatrist, hospital or health
maintenance organization were required to be submitted to a med-
ical mediation panel and the panel’s jurisdiction terminated before
a complaint based on the claim could be filed in circuit court.® If
the claim was filed directly with the circuit court without the sub-
mission of the claim to the mediation panel, the complaint in cir-
cuit court was subject to a motion to dismiss.2® Even in cases in

the Act, that the provisions did not significantly restrict access to court since a claimant
could file a court action after the conclusion of the mediation process, and that neither
substantive nor procedural due process was violated. Id. at 1175-79. The court specifically
rejected the following alleged violations of procedural due process:
(1) {T)he denial of access to the courts; (2) the delay in the filing of a court action
incident to the mediation process; (3) mandatory arbitration [the court carefully
distinguished the mediation required under the Florida Act from arbitration
which may be unconstitutionall; (4) the admission of panel findings in evidence at
a subsequent trial; and (5) a malpractice claimant’s inability to voir dire prospec-
tive panel members.
Id. at 1175 n.19, 1176-77.

The Fifth Circuit held that Florida’s mediation statutes must be applied by a federal
court in a diversity case. Id. at 1168-69.

18. Aldana v. Holub, 381 So. 2d 231 (Fla. 1980).

19. Fra. StaT. § 768.44(1)(a) (1979).

20. FLA. StaAT. § 768.44(1)(a) (1979); see Mount Sinai Hosp. v. Wolfson, 327 So. 2d 883
(Fla. 3d Dist. Ct. App. 1976). In Jackson v. Biscayne Medical Center, Inc., 347 So. 2d 721
(Fla. 3d Dist. Ct. App. 1977), the court dismissed two counts of the complaint which dealt
with medical negligence because it had not been submitted to a mediation proceeding. How-
ever, other counts alleging intentional torts by the defendant hospital were allowed to pro-
ceed without mediation, even though it was alleged that all of the counts arose from one
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which the allegations of malpractice arose only in a third party
complaint, the mediation proceedings had to be concluded before
the third party complaint could be filed.?' As an example, if A sued
B for damages arising out of an automobile accident, B could not
file a third party complaint for contribution alleging that Dr. C’s
malpractice had aggravated A’s injury until a claim had been filed
before a medical mediation panel. The third party complaint
would be dismissed without affecting A’s original action against B.

Malpractice claims which are litigated in federal court generally
are based on diversity jurisdiction and look to state law to supply
the substantive law relating to the alleged malpractice. The fifth
circuit found that in a diversity case in which the Florida substan-
tive malpractice law was applicable, a federal court would enforce
the requirement that a medical malpractice plaintiff first partici-
pate in a medical mediation proceeding in a Florida state court.??
The court found the mediation proceeding to be so intertwined
with Florida’s substantive malpractice law that it should be recog-
nized in federal court in order to fully effectuate Florida’s substan-
tive policy.?® The court also felt that not requiring participation in
the mediation proceeding would encourage forum-shopping by al-
lowing a nonresident plaintiff to choose whether to submit his mal-
practice claim to mediation through the selection of a federal or
state forum.?*

B. Proper Parties to the Mediation Claim

Mediation Rule 20.120(a) provided that “only those persons who
would be entitled to damages as the result of the alleged malprac-

transaction. Id. at 722. See also St. Vincent’s Medical Center v. Oakley, 371 So. 2d 590 (Fla.
1st Dist. Ct. App. 1979) (cause of action for assault arising out of false imprisonment).

In Woods v. Holy Cross Hosp., 591 F.2d 1164 (5th Cir. 1979), the court observed that in
federal court a stay of the proceeding would have been proper if the Florida mediation
proceeding had not been instituted. One Florida decision, Richards v. Foulk, 345 So. 2d 402
(Fla. 3d Dist. Ct. App. 1977), distinguished between the use of a judgment of dismissal and
a stay by the trial judge. The Richards court found it proper to dismiss the complaint if the
plaintiff intentionally evaded the jurisdiction of the mediation panel; however, when the
plaintiff’s failure to follow the mediation procedure was due to mistake or inadvertence, the
court considered a stay of the malpractice action appropriate pending the mediation pro-
ceeding. Id. at 403. The trial judge was required to exercise his discretion to determine the
appropriate remedy. Id.

21. See Davis v. Acton, 373 So. 2d 952 (Fla. 3d Dist. Ct. App. 1979); Walt Disney World
Co. v. Memorial Hosp., 363 So. 2d 598 (Fla. 4th Dist. Ct. App. 1978).

22. Woods v. Holy Cross Hosp., 591 F.2d 1164, 1168-70 (5th Cir. 1979).

23. Id.

24. Id. at 1170.
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tice” could be joined as claimants.?® On the other hand, under sec-
tion 768.44(1)(a) of the Florida Statutes,?® “any person . . . claim-
ing damages” because of the alleged malpractice of an enumerated
defendant was required to submit his claim to mediation. It might
have been argued that if the mediation claim on its face disclosed
that, as a matter of law, a person was not entitled to damages, he
would be properly included as a claimant under the statute but not
~under the terms of the rule; that is, he would be a person “claim-
ing” damages, but not a person “entitled” to them. Other parts of
the statute, however, ensured that this distinction was not mate-
rial.?” For example, because a motion attacking the legal sufficiency
of the mediation claim was not a proper motion during a mediation
proceeding,?® if a person alleged in her claim that the malpractice
of a named defendant had damaged her, a mediation hearing was
required.?® However, if a claim did not seek money damages for
malpractice, it was not necessary to proceed through the mediation
process. For instance, a suit seeking only injunctive relief could be
filed directly in circuit court.*®

Medical or osteopathic physicians, podiatrists, hospitals and
health maintenance organizations were appropriate defendants in a
mediation claim, and a malpractice claim against any of them had
to be submitted to mediation.®! Nurses, dentists, chiropractors and
nursing homes were not included within the terms of the statute as
defendants against whom a malpractice mediation claim could or
had to be brought.’? The mediation requirement was not imposed
in malpractice actions against lawyers, accountants or other non-
medical professionals. If a plaintiff desired to name as a defendant
a person not enumerated in the statute, such as a nurse, a com-

25. Fla. R. Med. P. 20.120(a), 348 So. 2d 547, 549 (Fla. 1977)(emphasis added).

26. (1979)(emphasis added). .

27. A defendant could not attack the substantive merits of a malpractice claim by a
motion. See footnotes 60-65 and accompanying text infra. Therefore, the prehearing defense
that the claim was insufficient was not available to the defendant. Also, under the supreme
court’s order, the Rules of Medical Mediation Procedure superseded any conflicting statu-
tory provisions. In re The Florida Bar, 348 So. 2d 547, 547 (Fla. 1977).

28. Fla. R. Med. P. 20.090(e), 348 So. 2d 547, 548 (Fla. 1977). Neither was a motion for
summary judgment nor a motion for judgment on the pleadings a proper motion. Id. at
20.090(f); see note 66 infra.

29. FraA. StaT. § 768.44(1)(a) (1979).

30. Fra. R. Civ. P. 1.050.

31. Fra. StaT. § 768.44(1)(a) (1979).

32. Young v. Bramlett, 369 So. 2d 652 (Fla. 1st Dist. Ct. App. 1979). If a medical media-
tion claim was filed against a professional not included within the Act, the statute of limita-
tions was not tolled. Id. at 653. See notes 43, 44 infra.
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plaint could be filed directly in circuit court without going through
a mediation proceeding.®® But, if a plaintiff desired to name a
nurse as one of a number of the co-defendants, the mediation pro-
ceeding would first have to be held for all defendants other than
the nurse. She could not be included in the mediation proceeding,
even if she or the plaintiff desired to do so. A complaint could sub-
sequently be filed in a civil malpractice action naming both the
nurse and the other co-defendants, but the statute of limitations
would have required the malpractice action against the nurse to be
filed at the same time as the mediation claim was filed against the
other defendants.®*

Frequently, multiple defendants are named in a malpractice ac-
tion to ensure that the party who committed the allegedly negli-
gent act is included in the suit and to make it impossible for the
parties to cast the blame on one who is not present. Rule 20.120
recognized that multiple defendants could be named in a media-
tion proceeding and gave the plaintiff/claimant the option of filing
a single claim in which all of the defendants were included or of
filing separate claims against each of the defendants.®®

C. The Mediation “Claim”

The pleading initiating a medical mediation proceeding was
called a “claim” rather than a complaint, and was required to be
filed with the clerk of the circuit court in the county in which there
was proper venue.?® The claim was served on the defendant in the
same manner as service of process is generally effected in a civil
suit, that is, by personal service. In addition, a copy of the claim
was required to be mailed to the defendant and to the administra-
tive board licensing the professional.’?

In evaluating the facts which had to be included in the “claim,”
it seems clear that only notice pleading was necessary. A “short

33. See Walsh v. Women’s Health Center, Inc., 376 So. 2d 250 (Fla. 5th Dist. Ct. App.
1979). In Walsh, the defendant’s motion to dismiss a civil malpractice action was errone-
ously granted by the trial judge on the ground that the plaintiff had not submitted her
claim to a mediation panel. The court found that a defendant not enumerated in the Act
was not entitled to the protection of the Act. Therefore, it was unnecessary for the plaintiff
to file a mediation claim. Id. at 251-52.

34. FrLA. Star. § 95.11(4)(a)-(b) (1979).

35. Fla. R. Med. P. 20.120(a)-(b), 348 So. 2d 547, 549 (Fla. 1977).

36. FLA. StaT. § 768.44(1)(b) (1979). See Largen v. Greenfield, 363 So. 2d 573 (Fla. 2d
Dist. Ct. App. 1978).

37. Fla. R. Med. P. 20.080, 348 So. 2d 547, 548 (Fla. 1977); FrLa. Stat. § 768.44(1)(b)
(1979).
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and plain statement of the ultimate facts” describing the alleged
malpractice was required.*® In addition, the claim included the
designation of the medical specialty involved in the malpractice.*®

A claimant could include more than one instance of malpractice
in his claim. If there were multiple instances by the same defen-
dant, they could be stated cumulatively or in the alternative.*°
When separate claims were filed by the same plaintiff against the
same defendant, the judicial referee had the discretion under rule
20.120(b) to consolidate them in one mediation proceeding.**

When a medical mediation claim was filed in circuit court, the
action was commenced*? and the applicable statute of limitations*®
was tolled until the mediation panel issued a written decision or its
jurisdiction otherwise terminated.** Section 768.44(4) provided
that after the jurisdiction of the panel had terminated, the plain-
tiff/claimant had sixty days in which to file a complaint in the cir-
cuit court. The section operated as a savings clause to extend the
time limit for filing a complaint in the circuit court, even though
the statute of limitations would have run during the time the me-
diation panel considered the claim.*® If the time limit for filing the
cause of action extended more than sixty days from the date the
jurisdiction of the panel terminated, section 768.44(4) did not
shorten the time limit. The sixty-day provision operated to
lengthen the time period to insure that a plaintiff could adequately
prepare and file his complaint in circuit court upon learning of the
mediation panel’s decision.*®

38. Fla. R. Med. P. 20.060(a), 348 So. 2d 547, 548 (Fla. 1977). Similarly, both the Federal
Rules of Civil Procedure and the Florida Rules of Civil Procedure generally require notice
pleading in civil cases. See FED. R. Civ. P. 8(a)(2); Fra. R. Civ. P. 1.110(b). See also Fla. R.
Med. P. Form 20.904, 348 So. 2d 547, 555 (Fla. 1977).

39. Fla. R. Med. P. 20.060(b), 348 So. 2d 547, 548 (Fla. 1977).

40. Fla. R. Med. P. 20.060(a), 348 So. 2d 547, 548 (Fla. 1977).

41. Fla. R. Med. P. 20.120(b), 348 So. 2d 547, 549 (Fla. 1977).

42. Fla. R. Med. P. 20.070, 348 So. 2d 547, 548 (Fla. 1977).

43. FrLa. StaT. § 95.11(4)(a)-(b) (1979). The two-year statute of limitations runs from the
time of the incident giving rise to the action or from the time the incident was discovered or
should have been discovered by the exercise of due diligence, whichever is later. In no event,
however, could the action be brought more than four years from the date of the incident. Id.

44. FrLa. STAT. § 768.44(4) (1979). The panel’s jurisdiction terminated ten months after
the claim was filed, even if a written decision had not been filed. The tolling effect ceased
when the jurisdiction terminated. See Valenstein v. Doctor’s Hosp., 372 So. 2d 1169 (Fla. 3d
Dist. Ct. App. 1979) (Schwartz, J., specially concurring).

45. Id. See Lustig v. McCormick, 358 So. 2d 844 (Fla. 3d Dist. Ct. App. 1978).

46. See Enfield v. Held, 357 So. 2d 772 (Fla. 2d Dist. Ct. App. 1978); Jones v. North
Dade Hosp., Inc., 359 So. 2d 56 (Fla. 3d Dist. Ct. App. 1978); Chambers v. Gaul, 365 So. 2d
213 (Fla. 4th Dist. Ct. App. 1978).
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Unlike the practice under both the Federal and Florida Rules of
Civil Procedure,*” a participant in a mediation proceeding was not
allowed to amend his pleading one time as a matter of right nor
was he given liberal leave to amend granted by the court. Rule
20.100(a) provided that a party could amend only upon order of
the judicial referee. If a party amended, the amendment related
back to the date of filing the original pleading and did not operate
to extend or increase the jurisdictional time limits of the mediation
panel.*® Thus, the process of delaying a proceeding by numerous
amendments was strictly limited to ensure that the plaintiff was
not denied his right to a trial by jury for a time greater than that
specified in the rules and statute.

D. The Answer and Other Pleadings

Each named defendant in a mediation proceeding could file an
answer to the claim within twenty days of service of process.*® If an
answer was filed, the defendant was not allowed to claim in the
subsequent civil proceeding that the mediation panel lacked per-
sonal jurisdiction over him.®® The defendant could specify in the
answer the medical specialty he desired the physician member of
the mediation panel to possess.’! If this designation was not in-
cluded in the answer, he filed a separate pleading designating a
medical specialist within thirty days after the service of process.®?

If an answer was not filed within twenty days, the jurisdiction of
the mediation panel automatically terminated and the parties
could proceed “in accordance with law,””® j.e., the plaintiff could
file suit in circuit court.** While the plaintiff was required to file a
mediation claim even though he did not desire to proceed to medi-
ation, the defendant clearly had a choice. If the defendant wished
to proceed with mediation, he filed his answer; if he did not wish

47. See Fep. R. Cwv. P. 15(a); FLa. R. Civ. P. 1.190(a).

48. Fla. R. Med. P. 20.100(a)-(b), 348 So. 2d 547, 548 (Fla. 1977).

49. FLA. STaT. § 768.44(1)(c) (1979); Fla. R. Med. P. 20.090(a), 348 So. 2d 547, 548 (Fla.
1977).

50. Fla. R. Med. P. 20.090(g), 348 So. 2d 547, 548 (Fla. 1977).

51. Fla. R. Med. P. 20.090(b), 348 So. 2d 547, 548 (Fla. 1977).

52. FraA. Star. § 768.44(2)(f) (1979).

53. Id. at § 768.44(1)(c). Fla. R. Med. P. 20.190(a), 348 So. 2d 547, 550 (Fla. 1977), re-
quired the clerk to send a notice of termination of the proceeding to the parties if no timely
answer was filed.

54. FrLA. StaT. § 768.44(1)(c) (1979). The fact that a defendant had elected not to partici-
pate was admissible as evidence in a subsequent malpractice trial. Carter v. Sparkman, 335
So. 2d 802, 805 (Fla. 1976). See text accompanying note 165 infra.


















1980] MEDICAL MALPRACTICE 199

turned a verdict in favor of the plaintiff against 41 (53.2%) of the
defendants; while jury verdicts were entered in favor of 36 (46.8%)
of the defendants.

TABLE A

Mediation Claims and Subsequent
Civil Malpractice Actions

Date Mediation Claim Filed

Through
June 30,
1975 1976 1977 1978 Total
Number of mediation claims filed 253 843 741 325 2,162
Number of claims in which civil
suit was subsequently filed 130 359 307 139 935
Percentage of claims in which
civil suits filed 51.4 42.6 41.4 42.8 43.2
Number of claims that subsequently
resulted in a jury verdict 19 35 10 3 67
Percentage of claims that
subsequently resulted in a
jury verdict 7.5 4.2 1.3 1.0 3.1
Number of jury verdicts in
subsequent civil action
(by defendant)
For defendant 12 17 5 2 36
For plaintiff 11 17 12 1 41

A majority of the 935 civil malpractice actions that were filed
following the completion of the medical mediation proceeding did
not progress to a trial and finding of fact by the jury. The com-
plaint in many of the civil actions alleged that more than one de-
fendant had committed malpractice. Table B tabulates the reasons
indicated in the civil case file that a jury trial had not been held
for each defendant named. Civil actions were pending against
26.9% of the 1,208 defendants at the time this research was com-
pleted. Some of these actions will subsequently be tried before a
jury. The case files reflected that 231 (19.1%) of the defendants
had a voluntary dismissal entered.
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TABLE B

Reasons No Trial Held After Civil
Malpractice Suit Filed
(by individual defendant sued)

Date Mediation Claim Filed

Through

June 30,
1975 1976 1977 1978 Total

Reasons:

Trial pending 23 62 140 100 325
Settlement 31 112 73 15 231
Voluntary dismissal 11 46 53 9 119
Dismissal-summary judgment 8 13 4 2 30
Dismissal-failure to prosecute 11 23 13 3 47
Case transferred 0 7 5 1 13
File missing 2 36 52 24 114
Other 54 118 50 30 252

The specialty or type of each defendant named in each malprac-
tice claim is recorded in Table C. Hospitals were the most fre-
quently named defendants; they were named 766 times. Obstetrics
and gynecology was the medical specialty named the most fre-
quently—348 times. General surgery was the specialty of 298 de-
fendants, while orthopedic surgery was named 247 times. The
number in the category of “other” specialties in Table C is unfor-
tunately large. Researchers orally reported that emergency
medicine specialists and surgeons possessing different subspecial-
ties were the most frequent defendants within this category.
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TABLE C

Type of Defendant Named in
Medical Mediation Claims

Date Mediation Claim Filed

Through
Defendant June 30,
Named 1975 1976 1977 1978 Total
Hospital 79 292 259 136 166
Obstetrics/gynecology 49 126 112 61 348
General surgeon 30 124 110 34 298
Orthopedic surgeon 29 108 4 36 247
Internal medicine 17 86 55 21 189
General practitioner 23 79 55 23 180
Pediatrics 10 13 24 6 53
Anesthesiologist 8 19 15 10 52
Eye, ear, nose and throat 2 16 9 2 29
Other 140 379 331 142 992
Unknown 25 77 79 36 217

More than one defendant may be named in a mediation claim.
Table D discloses that in the claims filed during the study period,
3,360 defendants were alleged to have been negligent. Table D in-
dicates that 18.3% of the defendants named in mediation claims
filed during 1975 elected to avoid the mediation process by not
filing an answer. The percentage of nonanswering defendants
dropped from 18.3% in 1975 to 12.3% in 1976. This rate remained
relatively stable in 1977 and 1978. In 1977, 11.7% of the defen-
dants failed to answer, and in 1978, 10% of them elected not to do
so.



202 FLORIDA STATE UNIVERSITY LAW REVIEW  [Vol. 8:165

TABLE D

Defendants Who Did Not File
Answer to Mediation Claim

Date Mediation Claim Filed

Through
June 30,
1975 1976 1977 1978 Total

Total number of defendants

named in mediation claims 409 1,329 1,121 501 3,360
Number of the defendants who

filed answer 334 1,165 1,004 451 2,954
Number of defendants who did

not file answer 75 164 117 50 406

Percent of defendants who did
not file answer 18.3 123 11.7 10.0 12.1

Sixty-three percent of the 3,360 defendants named in the mal-
practice claims studied were not involved in a hearing before a me-
diation panel to determine whether they were actionably negligent.
Table E indicates the reason that a mediation hearing for each de-
fendant was not held. Voluntary dismissals of the mediation claims
were filed against 16.8% of the defendants, while 12.1% of the de-
fendants elected to avoid a hearing by not filing an answer to the
mediation claim. A dismissal was “stipulated” against 10.3% of the
defendants.

In its opinion finding the Act to be unconstitutional, the Florida
Supreme Court placed great weight on the “over seventy” cases
that were dismissed because a jurisdictional time period had ex-
pired.'®” Despite the court’s research involving appellate decisions,
it is interesting to note that such cases occurred relatively infre-
quently. Of the 3,360 defendants who had mediation claims filed
against them, only 6.5% of the defendants had the claim dismissed
because the 120-day period had expired and 4.4% of the defen-
dants had the claim dismissed because the ten-month time period
expired. Since the running of the jurisdictional periods often de-
prived the parties of their right to mediate when the equities indi-
cated that the loss of mediation should not have occurred, it is
probable that a party’s feeling that he had been treated unfairly
resulted in a high proportion of these cases being appealed.

197. Aldana, 381 So. 2d at 236.
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TABLE E

Reasons Mediation Hearing Was Not Held
For Individual Defendants

Date Mediation Claim Filed

Through
June 30,
1975 1976 1977 1978 Total
Voluntary dismissal 54 262 180 67 563
No answer filed 75 164 117 50 406
Dismissal stipulated 36 141 112 56 345
Dismissal-expiration of 120
days from filing 30 60 87 40 217
Dismissal-expiration of 10
months from filing 49 65 24 10 148
Dismissal-specialty outside
statute 3 9 6 3 21
Transferred to another county 5 3 5 5 18
Dismissal-statute of limitation 10 2 0 0 12
Settlement 2 12 8 5 27
Other 68 163 79 50 360
257 17 501 236 1,711

A mediation hearing was held in only 36.4% of the total media-
tion claims studied. The data in Table F discloses little correlation
between population or geographic location of the county and the
frequency with which a hearing was actually held. Hearings oc-
curred in only 17.1% of the claims filed in Alachua County and
21.2% of the claims filed in Duval County. On the other hand, a
hearing resulted in 61.1% of the claims filed in Lee County and in
57.6% of the claims filed in Polk County.

Actionable negligence was found by the mediation panel in only
7.1% of the total claims studied. A finding that there was no negli-
gence by the defendant was entered in 29.4% of the claims. There
was no finding regarding actionable negligence in the remaining
63.5% of the claims because no mediation hearing ever occurred
for those claims. Duval County had the lowest frequency of action-
able negligence findings: only 1.2% of the total claims filed re-
sulted in such a finding (Duval was also second lowest in the per-
centage of claims resulting in a hearing). The highest frequency of
actionable negligence occurred in Leon County where 19.4% of the
claims resulted in that finding (Leon County was second highest in
percentage of claims which resulted in a hearing). On the other
hand, Table F discloses several counties in which this correlation
between the number of hearings held and findings of actionable
negligence is absent. For instance, Dade County had a low (6.3%)
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frequency of actionably negligent findings by the panel but a rela-
tively high percentage (41.5%) of its claims progressed to a media-
tion hearing. The statistics in Table F are probably more meaning-
ful in reflecting the differences between counties in the frequency
of actionable negligence findings when a mediation hearing is held.

TABLE F

Percentage of Claims Resulting
In Panel Finding

Claims
Total Claims resulting
number Claims resulting in in finding
of that finding of no defendant

claims progressed actionable actionably

studied to hearing negligence* negligent
Alachua 35 171 5.7 114
Brevard 42 31.0 4.8 26.2
Broward 369 349 10.0 249
Dade 682 415 6.3 35.2
Duval 170 21.2 1.2 20.0
Escambia 50 38.3 8.6 29.7
Hillsborough 163 30.1 8.0 22.1
Lee 18 61.1 16.7 444
Leon 31 419 19.4 22.5
Orange 128 41.4 7.8 33.6
Palm Beach 128 38.3 8.6 29.7
Pinellas 139 29.5 3.6 25.9
Polk 66 57.6 9.1 48.5
Sarasota 83 26.5 2.4 241
Volusia 58 37.9 10.3 27.6
Statewide 2,162 36.5 71 294

*If mediation claim involved multiple defendants and a finding of actionable
negligence was made as to at least one of the defendants, the claim is recorded
in this column.

The mediation panel determined in a written finding whether
each defendant was or was not “actionably negligent.”*®® If only
one defendant was named in the claim, it was obvious at the con-
clusion of a mediation hearing whether the panel’s findings favored
the claimant. If there were multiple defendants and the panel’s
findings were identical, it was also obvious whether the panel’s
finding was in favor of the claimant. However, when multiple de-
fendants were not all found either “actionably negligent” or “not
actionably negligent” by the mediation panel, it was difficult to

198. FraA. STAT. § 768.44(7), .47(2) (1979).
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categorize the decisions as being entirely in favor of either the
claimant or the defendant. The number and percentage of media-
tion hearings in which at least one defendant was found to be ac-
tionably negligent and the hearings in which no defendants were
found to be actionably negligent are reflected in Table G. At least
one defendant was found actionably negligent in 19.4% of the 789
hearings. In 80.6% of the hearings, no defendants were found to
have been negligent. The range between the counties in the fre-
quency of findings of negligence was wide. Only 5.5% of the hear-
ings resulted in negligence findings in Duval County, and 15.2% of
the hearings had a similar result in Dade County. However, 28.7%
of the hearings in Broward County and 33.3% of the hearings in
Alachua County resulted in a negligence finding for at least one
defendant. The highest frequency of negligence findings was 46.2%
in Leon County. (The small number of hearings held in both Leon
and Alachua counties may make these figures misleading.)

TABLE G
Results of Mediation Hearings
Number and percentage of Number and percentage
hearings in which at of hearings in which
least one defendant no defendants were
County found negligent found negligent
Alachua. 2 33.3 4 66.7
Brevard 2 154 11 84.6
Broward 37 28.7 92 71.3
Dade 43 15.2 240 84.2
Duval 2 5.5 34 94.5
Escambia 5 20.8 19 79.2
Hillsborough 13 26.5 36 73.5
Lee 3 273 8 72.9
Leon 6 46.2 7 53.8
Orange 10 18.9 43 81.1
Palm Beach 11 224 38 77.6
Pinellas 5 12.2 36 87.8
Polk 6 15.8 32 84.2
Sarasota 2 9.1 20 90.9
Volusia 6 27.2 16 72.8
153 194 636 80.6

Regardless of whether a defendant was found to be “actionably
negligent” or “not actionably negligent,” the findings of the media-
tion panel were almost always unanimous. The finding of actiona-
ble negligence on the part of an individual defendant was by a
“gplit” 2-1 vote of the panel only 71 times in the 789 claims in
which a mediation hearing was held (see Table H). The panel’s



206 FLORIDA STATE UNIVERSITY LAW REVIEW  [Vol. 8:165

decision was unanimous in 93.2% of the hearings. Since the three
panelists were almost always in agreement as to whether a particu-
lar defendant was actionably negligent, there is a possibility of ei-
ther a conscious or unconscious agreement among the panelists to
act unanimously.

TABLE H
Vote of Mediation Panel
Unanimous vote of 2-1 vote
panel of panel
Total number of claims in
which hearing held 718 71
Number of hearings in which
all defendants were found
negligent 82 . 22
Number of hearings in which
no defendant was found
negligent 601 35
Number of hearings in which
some defendant(s) were found
negligent 35 14

The physician/panelist was less likely to vote that his fellow
physician/defendant was actionably negligent than were either the
judicial referee or the attorney/panelist. The frequency with which
each type of panelist voted either “actionably negligent” or “not
actionably negligent” in the 789 hearings is tabulated in Table 1.

TABLE I
Percentage of “Actionable Negligence” Votes Cast by Each Panelist

Total
Number
of Through
Votes June 30,
Cast 1975 1976 1977 1978 Total
Judicial referee 1,243 11.1 19.3 18.8 15.0 17.7
Attorney 1,243 10.1 19.3 18.8 14.5 17.5
Physician 1,243 10.1 14.1 13.7 14.5 13.7

The lawyer and the judicial referee each found actionable negli-
gence by approximately the same number of defendants. The judi-
cial referee found that 17.7% of the defendants for whom a media-
tion hearing was held had been actionably negligent. The attorney/
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panelist found that 17.5% of the defendants were negligent. Ac-
cording to the data in Table I, the physician/panelist was less
likely to find a defendant actionably negligent than was either
other panelist. Only 13.7% of the votes cast by the physician/pan-
elists were for actionable negligence.!*®

The finding that the physician was the least likely of the three
panelists to vote a defendant actionably negligent is confirmed by
the data reflected in Table J. The few hearings in which a panelist
dissented were analyzed and the vote of the dissenting panelist was
recorded. Not only did the physician/panelist dissent most fre-
quently, in almost all of his dissents he found the defendant to be
free of negligence despite agreement by the other two panelists
that negligence had occurred. When either the judicial referee or
the attorney dissented, he usually believed a defendant to be negli-
gent, despite a contrary finding by the other panel members.

TABLE J

Frequency of Dissenting Votes

Dissented and Found Dissented and Found
Negligence No Negligence
Judicial Referee 19 9
Attorney 11 3
Physician 8 35

VIII. CoNcCLUSION

During Florida’s brief experiment with medical malpractice me-
diation panels, it became clear that the Florida Legislature, in its
rush to respond to the medical malpractice insurance “crisis,” had
enacted a statutory scheme that deprived the persons involved in
an alleged act of malpractice of a fair and easily understood pre-
trial screening procedure. Although lawyers representing patients
complained the loudest about medical mediation, the Act did not
discriminate against either the patient or the physician; its appli-
cation to both groups was equally arbitrary and capricious. In fact,
it was during an appeal by a physician from his denial of a media-
tion hearing that the supreme court found the Act to be unconsti-
tutional as it was applied.

199. It should be noted that the frequency of “actionably negligent” votes cast by the
physician/panelist was similar to that of the judicial referee and attorney/panelist in the
hearings held on claims filed during the first six months of 1978.
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While medical mediation existed, the majority of mediation
claims that were filed did not proceed to a mediation hearing;
when a hearing was held, the mediation panel’s finding usually fa-
vored the defendant. The data compiled during the study did not
establish whether the legislative intent to encourage settlement of
both meritorious and nonmeritorious malpractice claims was ful-
filled by the Florida mediation process. Before any pretrial screen-
ing procedure is enacted (or reenacted in Florida), the legislative -
body considering the issue should determine whether the expensive
and time-consuming pretrial screening process will encourage set-
tlement of both meritorious and nonmeritorious claims. If it is de-
termined that the pretrial mediation process will have the desired
effect, any legislative action in Florida, or elsewhere, will hopefully
profit from Florida’s 1,700-day lesson—to be successful, a pretrial
medical malpractice screening procedure cannot operate as a trap
for the unwary.



