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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL# PCB JU 05-03 
SPONSOR(S) JudIcIary Committee 
TIED BILLS. 

REFERENCE 

Repeated Medical Malpractice 

IDEN /SIM BILLS 

ACTION ANALYST 

\4 "¾::E. 
3/10/05 

STAFF DIRECTOR 

Ong Comm .. Jud1c1ary Committee Hoggey ---Rogge ?:::

1) _____________ ------ -----
2) ___________ _ 
3)c.____ __________ _ 
4) ____________ _ 

5)'-------------------

SUMMARY ANALYSIS 
On November 2, 2004, Flonda voters approved Const1tut1onal Amendment 8, relating to repeated medical 
malpractice The bill combines the provIsIons of Const1tut1onal Amendment 8 with supplemental statutory 
provIsIons relating to repeated medical malpractice In so doing. It also conforms terminology and def1nit1ons 1n 
the d1sc1plinary provIsIons of the practice act for medical doctors (1 e , allopath1c and osteopathic phys1c1ans 
under the bill) with those of the new section of law implementing Const1tut1onal Amendment 8 Among other 
changes, the bill 

• Applies Const1tut1onal Amendment 8 prospectively to 1nc1dents occurring on or after November 3, 2004,
and defines "medical doctor" to include only phys1c1ans licensed under chapter 458 or 459, F S ;

• In incorporating the def1nitIon of "medical malpractice" from Const1tut1onal Amendment 8, applies the
standard of care used In c1v1I actions for medical malpractice to findings of medical malpractice under
the d1sc1pl1nary provIsIons of the medical doctor practice act and Const1tut1onal Amendment 8,

• Labels the conduct proscnbed In Const1tut1onal Amendment 8-commIttIng three or more 1nc1dents of
medical malpractice-as "repeated medical malpractice" In so doing, the bill also defines the term
"incident" and, as under current law, requires that the incidents occur wIthIn a five-year period and
result in the payment of indemnities of more than $50,000 per incident

• For the Board of Med1c1ne or the Board of Osteopathic Med1c1ne, as applicable, to count a similar act
committed in another state or country as medical malpractice for purposes of mandatory license denial
or revocation under Const1tut1onal Amendment 8, requires the other state or country to have applied a
standard of care and burden of proof equal to or exceeding that used In Florida.

• Assigns responsib1l1ty to the Board of Medicine or the Board of Osteopathic Med1c1ne, as applicable, to
determine by clear and convincing evidence 1f a medical doctor has committed repeated medical
malpractice The bill requires a de novo review of the record In order for an incident from another
Junsd1ct1on to trigger the mandatory sanctions when the f1nd1ng from the other Junsd1ct1on was based on
a less stringent standard.

The fiscal impact results principally from the requirements of Const1tut1onal Amendment 8, rather than from this 
bill, In evaluating findings of medical malpractice from other Jurisd1ct1ons The Board of Med1c1ne and the Board 
of Osteopathic Med1c1ne are likely to expenence increased costs resulting from any required de novo reviews 
of these findings. The number and extent of these reviews is 1ndetermInate. 
This document does not reflect the tntent or off1c1al pos1t1on of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

SUBSTANTIVE ANALYSIS 

A HOUSE PRINCIPLES ANALYSIS 

To the extent the principles are invoked, It Is due to the terms of Const1tut1onal Amendment 8 and not to 
this 1mplement1ng bill 

B EFFECT OF PROPOSED CHANGES 

General Background 

On November 2. 2004, Florida voters approved Const1tut1onal Amendment 8 1 relating to repeated 
medical malpractice Const1tut1onal Amendment 8 provides that "no person who has been found to 
have committed three or more 1nc1dents of medical malpractice shall be licensed or continue to be 
licensed. to provide health care services as a medical doctor "2 

Since approved by the voters. the amendment has been the subject of several lawsuits seeking to have 
the amendment en101ned At least one cIrcuIt court has issued an 1n1unctIon against the 1mplementat1on 
of the amendment in order to give the Legislature the opportunity to consider what the court considered 
to be numerous unanswered 1mplementatIon questions 

"Because 1mplementatIon of Amendment 8 may require s1grnf1cant changes to ex1stIng l1cens1ng 
statutes and rules, 1nclud1ng changes to what Is already a complex admIrnstratIve process, the 
Court must conclude that the Amendment will require some statutory framework In order to be 
effective "3 

Proposed Changes 

The bill combines the provIsIons of Const1tut1onal Amendment 8 with supplemental statutory provIsIons 
relating to repeated medical malpractice In so doing, 1t also conforms terminology and def1rnt1ons In the 
d1sc1plInary provIsIons of the physIcIan practice acts under chapters 458 and 459, F S , with those of 
the new section of law 1mplementIng Const1tut1onal Amendment 8 

Appl1cab1l1ty of the amendment 

The bill defines "medical doctor," for purposes of applying Const1tut1onal Amendment 8, as physIc1ans 
licensed under chapter 458 or 459, F S Chapter 458 phys1c1ans are allopath1c physIcIans holding the 
degree of Medical Doctor, and chapter 459 phys1c1ans are osteopathic phys1c1ans 

[By tis terms, Const1tut10nal Amendment 8 applies to "medical doctors," but leaves that phrase 
undefmed. ·'Medical doctor" 1s not defmed m ex1stmg statutes relatmg to the health profess10ns, 
medical practice, or physician /Jcensmg It 1s defmed m only one place, that bemg m an 
unrelated section of the Insurance Code dea/mg with contract construction for prepaid health 
c/in,cs ' Although "physician" and ·'medical doctor" appear to be used mterchangeably m certain 
contexts m Florida Statutes, the only practitioners with the degree Doctor of Med1cme are 
al/opath1c physicians licensed under chapter 458. F S 5}

1 Art X, s 20, Fla Const 
2 

Id 
3 Florida Hospital Assoc1at1on v Florida Agency for Health Care Adm1nistrat1on, Case No 2004 CA 002483, Order granting Pla1nt1ffs' 
Joint Motion for Temporary lniunct1on, at 8 
'S 641 425(2), Fla Stat (2004) 
5 In a brief filed on June 1, 2004, the Floridians for Patient Protection (amendment proponents) claimed Const1tut1onal Amendment 8 
applies only to medical doctors and not to dentists (ch 466, F S ), osteopaths (ch 459, F S ), or chiropractors (ch 460, F S) (U)se of 
STORAGE NAME pcb03 JU doc PAGE 2 
DATE 311/2005 



The bill also g ives Const1tut1onal Amendment 8 prospective appl1cat1on by making 1t applicable only to 
incidents occurring on or after November 3. 2004 

Malpractice defined 

The bill incorporates the def1n1t1on of "medical malpractice" found 1n Const1tut1onal Amendment 8 into 
the new section of law pertaining to repeated medical malpractice and into d1sc1plinary provIsIons of the 
practice acts under chapters 458 and 459, F.S However, the bill makes that part of the def1n1t1on 
treating s1m1lar acts committed in other states or countries as medical malpractice applicable only to 
findings of repeated medical malpractice triggering the mandatory sanctions under Const1tut1onal 
Amendment 8 

Furthermore, In the event the medical doctor has committed s1m1lar wrongful acts in other states or 
countries, the bill treats these acts as medical malpractice for purposes of finding repeated medical 
malpractice only if the other state or country applied a standard of care and burden of proof equal to or 
exceeding that used In Florida 

[Constitutional Amendment 8 defines "medical malpractice" to mean "the failure to practice 
medicine m Flonda with that level of care. skill, and treatment recognized in general law related 
to health care providers' !,censure ,. It also includes '·any similar wrongful act, neglect, or 
default in other states or countnes which, if committed in Flonda, would have been considered 
medical malpractice ·" 

In Flonda, the standard of care for phys1c,ans for purposes of determining 1f grounds exist for 
d1sc1plinary act/On 1s "that level of care. skill and treatment which ,s recognized by a reasonably 
prudent s1m1/ar physician as being acceptable under similar condJ/1ons and circumstances "7 The
burden of proof requ,red to suspend or revoke a license 1s "clear and convincing evidence ,,/31 

The bill labels the conduct proscribed in Const1tut1onal Amendment 8-comm1tt1ng three or more 
1nc1dents of medical malpractice-as "repeated medical malpractice" In so doing, the bill also defines 
the term "incident" and incorporates t1meframes and dollar thresholds from current d1sc1pl1nary 
prov1sIons of the practice act for allopath1c and osteopathic phys1c1ans (1 e , 1nc1dents occurring w1th1n a 
5-year period and resulting 1n 1ndemnitIes being paid in excess of $50,000 per 1nc1dent) 9 "Incident" 1s
defined In the bill to mean the wrongful act or occurrence from which the medical malpractice arises,
regardless of the number of claimants or findings

In determining whether or not a medical doctor has committed repeated medical malpractice, the bill 
requires the Board of Med1c1ne or the Board of Osteopathic, as applicable, to base its finding on clear 
and convincing evidence To rely on an incident of medical malpractice as a basis for triggering the 
mandatory sanctions under Const1tut1onal Amendment 8, the f1nd1ng must have been based on a clear 
and conv1nc1ng standard If based on a less stringent standard, such as preponderance of the 
evidence, then the Board must review the record of the case and find that the dec1s1on would be 
supported by such evidence. 

the term "medical doctor" together with "licensed to practice med1c1ne" prevents voters from mistakenly supposing that the proposed 
Public Protection amendments will apply to other professionals such as dentists, osteopaths or chiropractors Answer Brief of Sponsor 
Floridians for Patient Protection In support of the lnit1at1ve, Re Request of the Attorney General for an Advisory Opinion as to the 
validity of an lnit1at1ve Pet1t1on, Supreme Court of Florida, Case No SC04-778, June 1, 2004, at 18 
5 Art X, s 20 b)1), Fla Const 
7 S 458 331 (1)(t), Fla Stat (2004) ands 459 015 (1)(x). Fla Stat (2004) The standard for osteopathic phys1c1ans Is virtually
1dent1cal Note also that the standard of care applied in a c1v1I action for medical malpractice vanes somewhat from that reqwred in a 
licensing context Sees 766 102, Fla Stat (2004) 
8 S 458 331 (3), Fla Stat (2004) ands 459 015 (3), Fla Stat (2004)
'S 458 331 (1)(t), Fla Stat (2004) and s 459 015 (1)(x), Fla Stat (2004) 
STORAGE NAME pcb03 JU doc PAGE· 3 
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{In a d1sc1plrnary proceedrng against a phys1c1an under current statutory prov1s1ons. the DIV1s1on 
of Medical Qualdy Assurance (Division) wrthrn the Department of Health acts as the 
prosecutonal authority and has the burden of establishrng the grounds for disc1plrnary action "by 
the greater weight of the evidence '

10 However. the D1v1s10n must eslablrsh the grounds for 
suspension or revocation of a lrcense by ''clear and convmc1ng evidence •·1

1 
In Flonda, the 

Supreme Court has found the revocation of a professional license to be of "suffrcient gravrty and 
magmtude' to warrant a standard of proof that rs clear and convrncrng, 12 although the Court has
dee/med to extend this standard to license application proceedrngs 13} 

Stc10_d_ard of cam 

The bill makes the standard of care ut1l1zed m c1v1I actions for medical malpractice the standard of care 
under Constitutional Amendment 8 by defining the phrase '"level of care, skill, and treatment recognized 
m general law related to health care providers· licensure." as used In Const1tut1onal Amendment 8, to 
mean "the standard of care spec1f1ed In 766 02" The bill also conforms the standard of care m the 
d1sc1plmary provIsIons of the practice acts m chapters 458 and 459, F S , to the standard used m c1v1I 
actions As a result, the standard of care will be the same whether a c1v1I action for medical malpractice, 
a dIsc1plInary proceeding for medical malpractice, or a finding of repeated medical malpractice under 
Const1tut1onal Amendment 8 

[In Florida. the standard of care related to phys1cran /!censure 1s "that level of care, skill, and 
treatment which 1s recognrzed by a reasonably prudent similar physician as berng acceptable 
under similar condrt1ons and circumstances " This standard 1s essentially the same as that 
provided in c1v1I actwns for medrcal malpractice rn s. 766 102, F SJ 

D1scIplinary actIQn 

The bill retains board d1scretIon m d1sc1pl1ning medical doctors (as defined In the act) found to have 
committed malpractice, but incorporates the provIsIon of Const1tut1onal Amendment 8 removing this 
d1scret1on when the Board finds a medical doctor has committed repeated medical malpractice as 
defined m the bill When that occurs, the applicable board must deny the license of an applicant or 
revoke the license of a medical doctor 

[Under ex 1st mg statutory provisions the Board of Medicine and the Board of Osteopathic 
Medrcme may discipline phys1c1ans for medical malpractice, mcludrng gross or repeated medical 
malpractice, but they are not reqwred to deny, suspend, or revoke their license The sanction to 
be imposed 1s left to the d1scret1on of the applicable board 14 In making that determrnat1on, the
applicable board must consider the response necessary to protect the public or compensate the 
pat1ent The constrtut1onal amendment removes thrs d1scret1on when the Board fmds the medical 
doctor has commrtted repeated medical malpractrce-that is, denial or revocation 1s mandatory J 

C SECTION DIRECTORY 

Section 1. Creates s. 456 50 F S , implementing Article X, section 20, of the Florida Const1tut1on 
relating to repeated medical malpractice 

Section 2 Amends s. 458 331, F.S , relating to the grounds for denial of a license or d1sc1pl1nary action 
for allopath1c phys1c1ans for reasons of malpractice 

10 S 458 331 (3), Fla Stat (2004) ands 459 015(3), Fla Stat (2004)
11 

Id
12 Ferns v Turlington, 510 So 2d 292, 294 (Fla 1987)
13 OepartmentofBank,ng and Finance v Osborne Stern and Company, 670 So 2d 932, 933-34 (Fla 1996)
14 S 458 331(1) and (2), Fla Stat (2004) ands 459 015(2), Fla Stat (2004) 
STORAGE NAME pcb03 JU doc 
DATE 3/112005 
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Section 3 Amends s 459 015, F S , relating to the grounds for denial of a license or d1sc1plinary action 
for osteopathic physicians for reasons of malpractice 

Section 4 Provides the bill shall take effect upon becoming a law 

11 FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A FISCAL IMPACT ON STATE GOVERNMENT 

1 Revenues 

See II D , FISCAL COMMENTS 

2 Expenditures 

See II D , FISCAL COMMENTS 

B FISCAL IMPACT ON LOCAL GOVERNMENTS 

1 Revenues: 

See II D. FISCAL COMMENTS 

2 Expenditures 

See II D, FISCAL COMMENTS 

C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR 

D FISCAL COMMENTS 

The fiscal impact results principally from the requirements of Const1tut1onal Amendment 8, rather than 
from this bill, In evaluating f1nd1ngs of medical malpractice from other iunsd1ctIons The Board of 
Medicine and the Board of Osteopathic Med1c1ne are likely to experience increased costs resulting from 
any required de novo reviews of these findings The number and extent of these reviews Is 
indeterminate 

111 COMMENTS 

A CONSTITUTIONAL ISSUES 

1 Appl1cab1l1ty of Munic1pal1ty/County Mandates Prov1s1on 

Not applicable 

2 Other 

None 

B. RULE-MAKING AUTHORITY

None

C DRAFTING ISSUES OR OTHER COMMENTS 

None 

STORAGE NAME 

DATE 
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HB 1739 

Amendments Filed by Rep Simmons To conform to Senate bill 

1) Between lines 19 and 20· Requires Dept. of Health to verify
disciplinary history and medical malpractice claims using the
Nat'I Practitioner Data Base Physician profiles must reflect this
information

2) Lines 64 through 69: Removes requirement that the
medical malpractice have occurred within a 10-year period in
order to be counted towards a f1nd1ng repeated medical
malpractice.

3) Lines 82 through 94: Revises the process the Board will
use to make f1nd1ngs of repeated medical malpractice. Directs
the Board to follow existing disciplinary process

/ 'i 3$8'5 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

HOUSE AMENDMENT FOP COUNCIL/COMMITTEE PU?POSE3 

Amendment No.l 1for drafter's use only) 

Bl 11 t; 0. 173 9 

COUNCIL/COMMITTEE ACTION 

ADOPTED 

ADOPTED AS AMENDED 

(EDoPTEJ W/0 ;;,JECTI� 

FAILED TO ADOPT 

W:THJP.A\l'N 

OTHER 

(Y/N) 

jY/N) 

\ IY/N) 

(Y/N) 

(Y/N) 

---·--·--·----· · --- -·- --

Council/Committee hearing bill: Health & Families Counci: 

Representative(s) Simmons offered the following: 

Amendment (with directory and title amendments) 

Between line(s) 19 & 20, insert: 

Section 1. Paragraphs (b) and (cl of subsection (11 of 

section 456.041, Florida Statutes, are amendeo to read: 

456.041 Practitioner profile; creation.--

(b) Beginning July 1, 2005, the department shall verify

the information submitted by the applicant under s. 456.039 

concerning disciplinary history and medical malpractice claims 

at the time of initial licensure and license renewal using the 

National Practitioner Data Bank. The phys1c1an profiles shall 

reflect the disciplinary action and medical malpractice claims 

as reported by the National Practitioner Data Ban%. 

J_Q-te+ Within 30 calendar ciays after receiving an update 

of information required for the pract1t1oner's profile, the 

department shall update the prac�1tioner's profile in accordance 

with the requirements of subsection 17). 

000000 

HB 1739-1 
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0 ') 
L~ 

23 

24 

25 

26 

27 

28 

29 

HO�SE AME�D�ENT FOR COUNCIL;COMMITTEE PUREOSES 

Amendment No.\ ( for drafter's use c:11�--1 

T :'. T 1 E A M E N D 11 E M T ------=-===== 

Remove line 2 and insert: 

An act relating to medical malpractice; amending s. 456.041, 

F.S.; requiring the Department of Health to verify information

submitted by a person who applies for initial licensure, or

renewal of licensure, as a physician; creating s.

000000 

HB 1739-1 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

HOUSE AMENDMENT FOR COUNCIL;COHMITTEE PURPOSES 

Am�ndment No.�for drafter's use o�ly) 

COUNCIL/COMMITTEE ACTION 

ADOPTED 

ADO?TED AS AMENDED 

A��O OBJECTIO" 

FA)LED 10 ADOPT ..­

WITHDRAWN 

OTHER 

(Y/N)
(Y/-NJ

-/4/N)
(Y /NI 

(Y/HI 

Enll No. HB 1739

Council/Committee hearing bill: Health and Families Cou�cil 

Representative Simmons offered the following: 

Amendment 

Remove lines 64 through 69 ana insert: 

incidents of medical malpractice fcund to have been committed by 

a medical doctcr. Only an incident occurri�g on er after 

November 2, 2004, shall be considered an inciden� for 

000000 

HB 1739-2 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

HOUSE AMSNDMEtlT FOR COUNCIL/COM1!ITTE2 FUFFOSES 
� Amendment !,o . ....)( for drafter's use only) 

8111 No. HB 1739 

COUKCIL/COMMITTEE ACTION 

ADOPTED 

ADOPTEQ..A
��-

,AD6PTE□ W/O OBJECTION 
( 

• 

Cn11.h11 •111 Zit11._.101 --

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

i Y/N) 

(YIN) 

(Y/NJ 

------------- ·· - - - �--·- - · -- · -·

Counc1l/Cofil�ittee hearing bill: Health and Families Council 

Representative Simmons offered the following: 

.Amendment 

Remove lines 82 through 9� and insert: 

case and determine whether the finding w:uld be supported under 

a standard of clear and convincing evidence. Se::t1on 456.073 

applies to these proceedings. The coard may verify on a b1enn1al 

basis an out-of-state licensee's medical malpractice history 

using federal, state, or other datacases. The board �ay require 

licensees and applicants for l1censure to provide a copy of the 

record of the trial of any medical malpractice 1udgment, which 

may be required to be in an electronic format, involvino an 

incident that occurred on or af=er IJcvember 2, 2004. For 

purposes of implementing s. 26, Art. X cf the State 

Constitution, the 90-day requirement for qranting or denying a 

complete allopath1c or osteopathic licensure application ins. 

120.60(1) is extended to 180 davs. 

000000 
Page� of 1 
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Senate 0940: Relating to Repeated :'.\Iedical l\lalpractice 

S940 GENERAL BILL/CS by Health Care; Peaden; (CO-SPONSORS) Cnst (Similar 
H 1739) 
�eated M�i;:_al t,la(Qragic�; requires DOH to verify information 
submitted by person who applies for initial !,censure, or renewal of 
licensure as physician; presrnbes acts that constitute repeated medical 
malpractice; provides for review of acts & determination by Board of 
Medicine & Osteopathic Medicine Board; extends 90-day requirement for 
granting or denying complete allopath,c or osteopathic licensure 
application to 180 days, etc. Amends Chs. 456,458,459. EFFECTIVE 
DATE: 06120/2005. 
01 /26/05 SENATE Filed 
02/09/05 SENATE Referred to Health Care, Judiciary; Banking and Insurance; 

Health and Human Services Appropriat10ns; Ways and Means; 
Rules and Calendar 

03/08/05 SENATE Introduced, referred to Health Care; Judiciary; Banking and 
Insurance; Health and Human Services Appropnat10ns; Ways and 

Means; Rules and Calendar -SJ 00059 
03/10/05 SENATE Withdrawn from- Banking and Insurance; Health and Human 

Services Appropriations; Rules and Calendar -SJ 00124; On 
Committee agenda-- Health Care, 03/15/05, 12:00 noon, 412-K 
--Temporarily postponed 

9�05 SENATE On Committee agenda-- Health Care, 03/22/05, 3:45 pm, 412-K 
"' --Temporarily postponed 

03/24/05 SENATE On Committee agenda-- H.ealth Care, 03/30/05, 2:00 pm, 412-K 
03/30/05 SENATE CS by Health Care; YEAS 9 NAYS 1 -SJ 00325; CS read first 

time on 04/05/05 -SJ 00328 
04/01 /05 SENATE Now in Judiciary -SJ 00325; On Committee agenda-- Judiciary, 13/2 7 

6 c, 
04/06/05, 2:00 pm, 401-S I 

04/06/05 SENATE Favorable by- Judiciary; YEAS 7 NAYS 1 -SJ 00377; 
Withdrawn from- Ways and Means -SJ 00348 

04/07 /05 SENATE Placed on Calendar, on second reading -SJ 00377 
04/13/05 SENATE Placed on Special Order Calendar -SJ 00418; Read second time 

-SJ 00408
04/14/05 SENATE Read third time -SJ 00448; CS passed; YEAS 35 NAYS 3 

-SJ 00448
04/20/05 HOUSE In Messages; Recewed, referred to Calendar -HJ 00586 
04/21 /05 HOUSE Substituted for HB 1739 -HJ 00603; Read second time -HJ 00603 
04/22/05 HOUSE Read third time -HJ 00627; CS passed; YEAS 113 NAYS 0 

-HJ 00627
04/26/05 SENATE Ordered enrolled -SJ 00655 
06/14/05 Signed by Off,cers and presented to Governor 
06/20/05 Approved by Governor; Chapter No. 2005-266 

Bills 
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Ch. 2005-266 LAWS OF FLORIDA 

456 50 Repeated medical malpractice 

Ch. 2005-266 

(1) For purposes of s. 26. Art X of the State Constitution and ss 
458.331(1)(t). (41. and (5) and 459.015(11(x). (41. and (5): 

(a) "Board" means the Board of Medicme. in the case of a physician
licensed pursuant to chapter 458. or the Board of Osteopathic Medicme. in 
the case of an osteopathic physician licensed pursuant to chapter 459. 

(b) "Final admimstrative agency decis10n" means a final order of the
licensing board following a heanng as provided in s 120 57(1) or (2) or s. 
120.574 findmg that the licensee has v10lated s. 458.33l(l)(t) or s. 
45 9 ,_Q_ 1 filllli0_. 

(c) "Found to have committed" means the malpractice has been found in
a final judgment of a court of law. final admm1strative agency dec1s1on. or 
decision of bmding arbitrat10n. 

(d) "Incident" means the wrongful act or occurrence from which the medi­
cal malpractice arises. regardless of the number of claimants or findings For 
Pl!!J!ilSe§_ ofJ;hu,_section 

1. A single act of medical malpractice. regardless of the number of claim­
ants. shall count as only one incident. 

2. Multiple findings of medical malpractice arising from the same wrong­
ful act or senes of wrongful acts associated with the treatment of the same 
patient shall count as only on� mc1dent. 

(e) "Level of care. slull. and treatment recognized in general law related
to health care licensure" means the standard of care specified m s 766.102 

(f) "Medical doctor" means a physician licensed pursuant to chapter 458 
or chapter 459. 

( g) "Medical malpractice" means the failure to practice medicme in ac­
cordance with the level of care. skill. and treatment recognized in general 
law related to health care licensure Only for the purpose of finding repeated 
medical malpractice pursuant to this sect10n, any similar wrongful act. 
neglect. or default committed in another state or country which. if commit­
ted in this state, would have been considered medical malpractice as defined 
in this paragraph. shall be considered medical malpractice 1f the standard 
of care and burden of proof applied m the other state or country equaled or 
exc_eeded that used in this stflJ;e. 

(h I "Repeated medical malpractice" means three or more incidents of 
medical malpractice found to have been committed by a medical doctor. Only 
an incident occurring on or after November 2. 2004. shall be considered an 
incident for purposes of finding repeated medical malpractice under.Jhis 
sectrnn. 

(2) For purposes ofimplementmg s. 26, Art X of the State Constitution,
the board shall not license or continue to license a medical doctor found to 
have committed repeated medical malpractice. the finding of which was 

2 
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Ch. 2005-266 LAWS OF FLORIDA Ch. 2005-266 

based upon clear and convincing evidence In order to rely on an mc1dent of 
medical malpractice to determine whether a license must be denied or re­
voked under this section. if the facts supporting the findmg of the incident 
of medical malpractice were determined on a standard less stnngent than 
clear and convincing evidence. the board shall review the record of the case 
and determine whether the findmg would be supported under a standard of 
clear and convincing evidence Section 456.073 applies. The board may ver­
ify on a biennial basis an out-of-state hcensee"s medical malpractice history 
usmg federal. state. or other databases The board may require licensees and 
apphcants for licensure to provide a copy of the record of the trial of any 
medical malpractice judgment. which may be reqmred to be in an electronic 
format. involvmg an mc1dent that occurred on or after November 2. 2004. 
For purposes ofimplementmg s. 26, Art. X of the State Constitution, the 90-
day requirement for granting or denymg a complete allopath1c or osteo­
pathic hcensure apphcat10n m s 120 60(1) is extended to 180 days 

Sect10n 3. Paragraph (tl of subsection (1) and subsections (4). (5), and (10) 
of section 458.331, Flonda Statutes, are amended to read. 

458.331 Grounds for disciplinary action; action by the board and depart­
ment.-

(1) The following acts constitute grounds for denial of a hcense or disci­
plinary action, as specified m s. 456.072(2): 

(t) Notwithstanding s. 456 072(2) but as specified in s. 456 50(21:

1. Committing medical malpractice as defined m s. 456.50 Gross or re
1mated malpractice or the failure to practice mediciae with that lm•el of care, 
ska!!, aad treatmeat which is recogmaed 1,y a reasoaal,ly prndeat similar 
physiciaa as llemg acceptable 11ader suailar eoadit,oas aad c,reumstaaces 
The board shall gwe great weight to the provisions of s. 766 102 when 
enforcmg this paragraph. As 11sed Ill. this paragraph, "repeated malpmctiee" 
mcludes, llut ,s aot bm,ted to, three or more ela1ms for Medical malpractice 
w,thrn the prevrnus 5 year period resultmg ia iademnities beiag paid m 
e><eess of $5(),()()() each to the clarmaat m a judgmeat or settlemeat aad 
mhich iac,deats iwrohed aeghgeat coaduet by the physie,aa. As 11sed iR th,s 
paragraph, "gross malpractice" or "the fail11re to praetiee memeine with that 
level of eare, sl<1ll, and treatment which 1s recogaiaed by a reasoaably pm 
deat similar phys1e1aa as lloiag accel'tallle uader similar coad,tions and 
sirc:ums:tances," shall not be construed SG-aS- to require more than one in­
stance, event, or act. 

2 {:ommitting gross medical malpractice 

3. Committing repeated medical malpractice as defined in s. 456.50. A
person found by the board to have committed repeated medical malpractice 
based on s. 456.50 may not be hcensed or continue to be licensed by this state 
to provide health care semces as a medical doctor in this state 

Nothing in this paragraph shall be construed to require that a physician be 
mcompetent to practice medicme in order to be disciplmed pursuant to this 

3 
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Florida Supreme Court Case Docket 

Case Number: SC04-778 - Closed 

ADVISORY OPINION TO THE ATTORNEY GENERAL vs. RE: PUBLIC 

PROTECTION FROM REPEATED MEDICAL MALPRACTICE 

Date 
Docketed 

. 05/11/2004) � --

, 

05/12/2004 

05/12/2004 

05/12/2004 

05/17/2004 

05/19/2004 

05119/2004 

05/2412004 

05/24/2004 

05/24/2004 

05/24/2004 

05/26/2004 

Description 

REQUEST-ADVISORY 
OPINION (A TTY GEN) 

No Fee Reqmred 

ORDER-OA&BRIEF 
SCHED(AG 
ADVISORY OPIN) 

ORAL ARGUMENT 
CALENDAR 

NOTICE-
APPEARANCE 

MOTION-COUNS PRO 
HAC VICE (FOREIGN 
COUNSEL) 

NOTICE-
APPEARANCE 

INITIAL BRIEF-
MERITS 

INITIAL BRIEF-
MERITS 

INITIAL BRIEF-
MERITS 

REQUEST-ORAL 
ARGUMENT 

NOTICE-FILING 

Filed By 

PR Advisory Opm1on To The BY 
PR Hon Charles J. Cnst, Jr 

OP Flonda Dental Assoc1at1on BY· 
OP Harold R Mardcnborough, Jr 
947172 

Barnaby W Zall BY Barnaby W 
Zall 

PR Flondrnns For Patient Protect10n 
BY PR Jon L Mills 148286 

OP Flonda Dental A�soc1at10n BY 
OP Harold R Mardenborough, Jr 
947172 

OP Flonda Medical Assoc1atton BY. 
OP Stephen H Gnmes 32005 

PR Flondrnns For Patient Protcctton 
BY PR Jon L Mills 148286 

PR Flond1ans For Pdtient Protection 
BY PR Jon L Mills 148286 

PR Flondians For Patient Protection 
BY PR Jon L Mills 148286 

http //jweb flcourts org/pls/docket/ds _ docket 

10/01/2009 12 35 

Notes 

WITH DISKETTE 

(DISKETTE REQUESTED) (5/21/2004. 
AMENDED NOTICE OF APPEARANCE 
OF COUNSEL FILED W/ DISKETTE) 

O&l W/DISKETTE 

O&l W/DISKETTE 

0&7 W/DISKETTE 

0&7 W/DISKETTE 

0&7 W/DISKETTE 

W/DISKETTE 

O&J AMENDED CERTIFICATE OF 
SERVICE 

10/1/2009 
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05/26/2004 

06/01/2004 

06/01/2004 

06/01/2004 

06/03/2004 

06/03/2004 

06/04/2004 

06/07/2004 
-

06/0712004 i 

~ 

- ·-

'· 06/07/2004) 

06/07/2004 

07/15/2004 

11/29/2004 

NOTICE- PR Ad,1sory Opm10n To The BY PT 
APPEARANCE Lams F Hubener, In 140084 
ANSWER BRIEF- OP Flonda Dental Assoc1at1on BY 
MERITS OP Harold R. Mardenborough, Jr 

947172 
ANSWER BRIEF- PR Flondians For Patient Protect10n 
MERITS BY PR Jon L Mills 148286 
ANSWER BRIEF- OP Flonda Medical Associat10n BY 
MERITS OP Stephen H Gnmes 32005 
ORDER-COUNSEL 
PRO HAC VICE DY 
(FOREIGN COUNSEL) 

MOTION-COUNS PRO PR Flondtans For Patient Protect10n
HAC VICE (FOREIGN BY PR Timothy Mclendon 38067 
COUNSEL) 

ORDER-COUNSEL 
PRO HAC VICE DY 
(FOREIGN COUNSEL) 

ORAL ARGUMENT 
HELD 
INITIAL AMD BRIEF- PR Flond1ans For Patient Protection 
MERITS BY: PR Jon L Mills 148286 

ANSWER AMD BRIEF- PR Flond1ans For Patient Protection 
MERITS BY PR Jon L Mills 148286 

ORDER-BRIEF 
STRICKEN 

DI SP-APPROVED 

ARCHIVES 

http-//Jweb flcourts.org/pls/docket/ds docket 
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0&7 W/DISKETTE 

0&7 W/DISKETTE 

0&7 W/DISKETTE 

The motion to appear pro hac vice filed m 
the above cause by Barnaby W Zall, on 
behalf of Interested Party Flondians for 
Patient Protection, 1s hereby demed 
because, 1fthe motion was granted, the 
number of appearances would exceed the 
pre')umpttve hmtt set forth m Flonda Rule 
of Jud1c1al Admm1strat10n 2 061 

FILED AS "SECOND, VERIFIED 
MOTION BY FLORIDIANS FOR 
PATIENT PROTECTION FOR 
ADMISSION PRO HAC VICE (ON 
BEHALF OF BARNABY W ZALL) 
(FAX); 06/04/2004· ORIGINAL MOTION 
FILED (O&l WIDISKETTEJ 
The Second. Verified Motion by Flondian� 
for Patient Protect10n for Adm1ss1on Pro 
Hae Vice, filed m the abo\ic cause on behalf 
of Barnaby W Zall, 1s hereby demed 

ORIG W/DISKETTE (ATTY BARNABY 
W ZALL'S NAME REMOVED FROM 
AMDBRIEF) 
ORIG WIDJSKETTE (ATTY BARNABY 
W ZALL'S NAME REMOVED FROM 
AMD BRIEF) 

In light of the filmg ofFlondrnns for Patient 
Protectton's amended 1mttal bnef on the 
mcnts and amended answer bnef on the 
mcnts filed with this Court on June 7, 2004, 
1t 1s ordered that Flondrnns for Patient 
Protections's 1mt1al bnef on the ments filed 
with this Court on May 24, 2004, and 
answer bnef on the ments filed with this 
Court on June l, 2004, are hereby stncken 

We approve the placement ofthts proposed 
amendment on the ballot 

10/1/2009 
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Inittative lnformallon 

Reference: 

fin"\ Florida Department of State

_, Division of Elections 

Public Protection from Repeated Medical Malpractice 

03-12

Article X, Section 20 

Summary: View FuJLiex! (pdf) 

Page 1 of2 

Current law allows medical doctors who have committed repeated malpractice to be licensed 
to practice med1cIne In Florida. This amendment proh1b1ts medical doctors who have been 
found to have committed three or more incidents of medical malpractice from being licensed to 
practice medicine In Florida 

Sponsor: 

Floridians for Patient Protection 
218 S Monroe Street 
Tallahassee, FL 32301-
(850) 877-0450

Contact: Scott Carruthers, Chairperson
218 South Monroe Street 
Tallahassee, FL 32301-0000 

Signatures: "Verified Totals are UNOFFICIAL until the Initiative receives certification and a

ballot number 
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Required to have initiative on the ballot: 11 488,722 
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Status: Passed 

I Approval Date: 

I Undue Burden: 

j Made Review: 

I Attorney General: 

Sent to Supreme Court: 

Supreme Court Ruling. 
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Made Ballot: 

j Ballot Number. 

I Election Date: 

11 0410112003 
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04/22/2004 

04/23/2004 
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STATE OF FLORIDA 

CHARLIE CRIST 

ATTORNEY GENERAL 

SCoL/-778 
May 11, 2004 

The Honorable Harry Lee Anstead 
Chief Justice, and Justices of 

The Supreme Court of Florida 
The Supreme Court Building 
Tallahassee, Florida 32399-1925 

Dear Chief Justice Anstead and Justices· 

In accordance with the provisions of Article IV, section 10, Florida Constitution, 
and section 16.061, Florida Statutes, It is the respons1b1lity of the Attorney General to 
pet1t1on this Honorable Court for a written opInIon as to the validity of an initiative 
pet1t1on circulated pursuant to Article XI, section 3, Florida Constitution. 

On April 24, 2004, this office received from the Secretary of State an initiative 
petition seeking to amend the Florida Const1tut1on to provide public protection from 
doctors who have committed repeated medical malpractice. The full text of the 
proposed amendment states: 

a) Statement and Purpose:
Under current law, a medical doctor who has repeatedly
committed medical malpractice in Florida or while practicing
In other states or countries may obtain or continue to hold a
professional license to practice medIc1ne m Florida. The
purpose of this amendment is to proh1b1t such a doctor from
obtaining or holding a license to practice medicine in Florida.

b) Amendment of Florida Constitution:
Art. X, Fla. Const , Is amended by inserting the following
new section at the end thereof, to read:
"Section 20. Prohibition of Medical License After Repeated
Medical Malpractice.

"a) No person who has been found to have 
committed three or more incidents of medical 
malpractice shall be licensed or continue to be 
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licensed by the State of Florida to provide 
health care services as a medical doctor 
"b) For purposes of this section, the following 
terms have the following meanings: 
"1) The phrase "medical malpractice" means 
both the failure to practice medicine in Florida 
with that level of care, skill, and treatment 
recognized in general law related to health 
care providers' licensure, and any s1m1lar 
wrongful act, neglect, or default in other states 
or countries which, if committed in Florida, 
would have been considered medical 
malpractice. 
"1i) The phrase "found to have committed" 
means that the malpractice has been found in 
a final Judgment of a court of law, final 
administrative agency decision, or decision of 
binding arbitration." 

c) Effective Date and Severab11ity·
This amendment shall be effective on the date it 1s approved
by the electorate. If any portion of this measure is held
invalid for any reason, the remaining portion of this measure,
to the fullest extent possible, shall be severed from the void
portion and given the fullest possible force and appl1cat1on.

The ballot title for the proposed amendment is "Public Protection from Repeated 
Medical Malpractice." The summary for the proposed amendment states: 

Current law allows medical doctors who have committed repeated 
malpractice to be licensed to practice medicine in Florida. This 
amendment prohibits medical doctors who have been found to have 
committed three or more incidents of medical malpractice from being 
licensed to practice med1c1ne in Florida. 

Article XI, section 3, Florida Constitution, provides in relevant part 

The power to propose the revision or amendment of any portion or 
portions of this constitution by initiative is reserved to the people, provided 
that, any such revision or amendment, except for those limiting the power 
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of government to raise revenue, shall embrace but one subject and matter 
directly connected therewith. 

The single-subject provision "1s a rule of restraint designed to insulate Florida's 
organic law from precipitous and cataclysmic change." Advisory Opinion to the 
Attorney General--Save Our Everglades, 636 So. 2d 1336, 1339 (Fla 1994 ), Advisory 
Opimon to the Attorney General--Tax Limitation, 644 So 2d 486, 490 (Fla. 1994) 

To comply with the single-subject requirement, an 1nit1ative must manifest a 
"logical and natural oneness of purpose." Fine v. Firestone, 448 So. 2d 984, 990 (Fla. 
1984 ). This Court stated in Advisory Opinion to the Attorney General--Restncts Laws 
Related to Discrimination, 632 So 2d 1018, 1020 (Fla. 1994), that "[t)o ascertain 
whether the necessary 'oneness of purpose' exists, we must consider whether the 
proposal affects separate functions of government and how the proposal affects other 
prov1s1ons of the constitution." 

Section 101.161 ( 1 ), Florida Statutes, provides in relevant part: 

Whenever a const1tut1onal amendment ... is submitted to the vote of the 
people, the substance of such amendment ... shall be printed in clear 
and unambiguous language on the ballot .... The wording of the 
substance of the amendment . . shall be an explanatory statement, not 
exceeding 75 words 1n length, of the chief purpose of the measure .... 
The ballot title shall consist of a caption, not exceeding 15 words in length, 
by which the measure is commonly referred to or spoken of 

This Court has stated "that the ballot [must] be fair and advise the voter 
sufficiently to enable him intelligently to cast his ballot." Askew v. Firestone, 421 So. 2d 
151, 155 (Fla. 1982), quoting, Ht/Iv. Mi/ander, 72 So. 2d 796, 798 (Fla 1954 ). While 
the ballot title and summary must state in clear and unambiguous language the chief 
purpose of the measure, they need not explain every detail or ramification of the 
proposed amendment. Carroll v Firestone, 497 So. 2d 1204, 1206 (Fla. 1986). The 
ballot, however, must give the voter fair notice of the decision he must make. Askew v. 
Firestone, supra at 155. This Court has stated that the purpose of section 101 161, 
Florida Statutes, is to ensure that voters are advised of the amendment's true meaning. 

Therefore, I respectfully request this Honorable Court's opinion as to whether the 
constitutional amendment, proposed by 1nit1at1ve pet1t1on, complies with Article XI, 
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section 3, Florida Const1tulion, and whether the amendment's ballot title and summary 
comply with section 101.161, Florida Statutes 

CC/tgk 

cc: Ms Glenda Hood 
Secretary of State 

The Honorable Jeb Bush 
Governor, State of Florida 

Sm
�

•
°'4--.. 

Charlie Crist 
Attorney General 

The Honorable James E. "Jim" King 
President, Florida Senate 

The Honorable Johnnie Byrd 
Speaker, Florida House of Representatives 

Mr. Scott Carruthers, Chair 
Floridians for Patient Protection 



CONSl JTIONAL AMENDMENT PE1 _ ,ON FORM 
104 185 -A person who knowingly signs 3 pe11t1cn or pet1t1cns 7or a canc1date, a minor pol1t1,:al ::art,;, or an issue more 

than one time com�1ts a m1sdemeancr :.::f rr,e li-sr r:::eg,-ee punis~ac1e as ,::r,;, .. Ced ,n s ...,....,.5 ::ie2 a:- s ..... 75 083 

. . j I am a, reg1ster�d -�;/er �f Florida and hereby peti110n the 
TITLE: Public Protection from Secretary of State to place the followmg amendment to the 

Repeated Medical Flonda qpnfllt�t1Q7 on!fht�tot m the general elect/On 

Ma Ip ra cti ce, Is this 8 �h�nge of address for_yo_� -��ter reg1strat1on? 0 YES O NO 
_,,. , __ l..J,,J 

SUMMARY: Current law allows 
medical doctors who have committed 
repeated malpractice to be licensed to 
practice medicine in Florida. This 
amendment prohibits medical doctors 
who have been found to have 
committed three or more incidents of 
medical malpractice from being 
licensed to practice medicine in 
Florida. 

; , _ _ ;� , -: _ L =. ., !-'...

Name _________________ _ 
(Ple,:;se onrt name as 1t a::pears on vote� IO card) 

Street Address ______________ _ 

City __________ Zip _____ _ 

County, ________________ _ 

Voter Registration Number _________ _ 
- or-

Date of Birth / __ / __ _ 

FULL TEXT OF PROPOSED AMENDMENT: BE IT ENACTED BY THE PEOPLE OF FLORIDA THAT: 

a) Statement and Purpose 
Uno�r cun��t i.iw a medical doctcr NhJ has reoemed'.y cornm1Hed medical maloracl1ce n Flor da or wh11e prac�c1ng 111 t\hi,r states or countries maf obi am or conl1nue to hold a professmnal 11cense 10 
practice medic,ne in Florida ~he p1..rpose oflh1s amendment 1s to proh,b1t sJch .i OOCtor frcm oola n1ng or hclding a l1ce%e to pracll("e rred1cine ,n Flcr1da 

b) Amendment of C"Jond.i Consntuaoo 
Art I., Fliil Const, 1s iilmenoed bf 1nsert1ng tl'e following new sec'.1on at lhe end thereol, to re.ia 
"Sect1cn :o Pron1b1t1on of Medical L,cense .l.,fter Pepeated Medical Malpr.ictlce 

'al "Jo pe•son who n•s been found to h.ive comrmtted three or mare 1nc1oe<1ts of medical maloract1ce shall be licensed or cont:nue to De licensed by the Slate of F,or,oa lo prc111de heailh care 
services .1s a med1clil doctor 

'bl for purposes of this sec::on 'he following lerrns ha11e 'he foil owing meanings 
·1) The phrase 'medical malpracuce' means both the '.o11lure to praebce mec1c �e in F om1a Nilh :hat ,e�el of care, s�il1, ano treatme�t 'ec�nized 1n gene•al law related to health care 
prcv"1ers '1cerisue, and anv srrnlar wrnngtul act 1eglect or default 1n cl�,er stales or c..ountr1es 'Nh1c'l, 1f conm1tted 1n Florida, would ha•e been considered medical malpractice 
'11) The phrase "found to havt'l comm1rted' means that the ma,practice has oeen found 1n a final Judgment of a court of ,J-N, final acm1111stra11,e agency aec1sicn, er ce-::1s:on cf bcndmg 
arbilr-tJon • 

c) Effective Dale and Severab1hty 
This amendment shall be etfec�'•e on :he dale 111s appro�e<l oy the e•ec·crale H Jry �ortron :f '.hs measure 1s he'd 1n•1alid for iry reasor the 'ema1ntng oort1cn of this measure to the 'ullesl extent 
poss1�e. sh.JI be severed from the void po<llcn iDd given the fullest possible force and apphcanon 

RETURN TO: Floridians for Patient Protection 
218 South Monroe Street 
Tallahassee, FL 32301 

,C ____________ Date ___ _ 
S1gnatu�e of Registered Voter Date Signed 

For Office Use Onlv: 
Senal Number: 03-12 

Date Approved: 4/7 /03 

Pd pol adv by Floridians for Pat1e'lt Protection 



JEBBUSH 

Governor 

Apnl22,2004 

The Honorable Charlie Cnst 
Attorney General 
State ofF!onda 
PL 01, The Capitol 
Tallahassee, Flonda 32399-1050 

Dear Attorney General Cnst 
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STATE OF FLORIDA 

DEPARTMENT OF STATE 
GLENDA E. HOOD 

St::L rctary of Stl1te

\o)[E�f!G�[[rn\ 

llffi \ · -· =��4 \ � 
OFFICE OF THE ATTORNEY GENERAL

PL-O1 THE CAP1TOL 

Re: Public Protection from Repeated Medical :\Ialpractice, Serial /li'umber 03-12 

Section 15 21, Flonda Statutes, pro, ides that the Secretary of State shall submit to the Attorney 
General an 1mt1at1ve pet1t1on "hen a political committee has ob tamed ten percent of the 
s16>natures in one fourth of the Congress10nal D1,tncts as reqmred by Article XI of the Flonda 
Conslltuhon. 

Sect10n 16 061, Flonda Statutes. provides that the Attorney General must then petition the 
Supreme Court for an adnsory op1mon regarding the compliance of the text of the proposed 
amendments, ballot titles and substance of the amendments to the State Constitution 

The poht1cal committee, Floridians For Pa1!ent Protection, has successfully met the signature 
requlfements for this mitiahve pet1t10n: therefore, I am subm1ttmg its proposed constltut10nal 
amendment, ballot title and substance of the amendment 

Sincerely, 

�A-Lo-- ,[. , ,�/ 
Glenda E Hood 

cc. Scott Carruthers, Chairperson
Flond1ans For Patient Protection

Enclosures 

R. A. Gray Buildmg • 500 South Bronough Street • Tallahassee, Florida 32399-0250 
Telephone: (850) 245-6500 • Facsinule: (850) HS-6125 • \HVW: http://www.dos.statc.tl.us 
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