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STORAGE NAME: h1083z sa doc 
DATE: August 2, 2001 

**AS PASSED BY THE LEGISLATURE** 

CHAPTER#: 2001-1, Laws of Florida 

BILL#: 

RELATING TO: 

SPONSOR(S): 

TIED BILL(S): 

HOUSE OF REPRESENTATIVES 
COMMITTEE ON 

STATE ADMINISTRATION 
FINAL ANALYSIS 

HB 1083 

Public Records/Autopsy Photographs 

Representat1ve(s) Johnson, Miller and others 

None 

1 "! 

ORIGINATING COMMITTEE(S)/COUNCIL(S)/COMMITTEE(S) OF REFERENCE: 

(1) STATE ADMINISTRATION YEAS 3 NAYS 2
(2)
(3) 
(4) 
(5) 

SUMMARY 

""3 "3 I� 
fk> l&..fj 

On March 29, 2001, HB 1083 was approved by the Governor and became law as Chapter 2001-1, Laws of 
Florida {the "act"). The effective dale of the act is March 29, 2001. 

The Medical Examiner's Act provides for the creation of the Medical Examiners Comm1ss1on The Medical 
Examiner's Comm1ss1on establishes medical examiner d1stncts within the state A d1stnct medical examiner 1s then 
appointed by the Governor, for each medical examiner distnct. from nominations submitted by the Medical 
Examiners Comm1ss1on The d1stnct medical examiner may appoint phys1c1ans, as necessary, to serve as 
associate medical examiners. 

The d1stnct medical examiner has the authonty to perform, or have performed, whatever autopsies or laboratory 
examinations he or she deems as both necessary and 1n the public interest to determine the 1dent1f1cat1on of or 
cause of death of the deceased, or to obtain evidence necessary for forensic examination 

Currently, the d1stnct medical examiner's records, 1nclud1ng autopsy reports, photographs, and video and audio 
recordings, are public records open to public inspection and may be copied 

This act creates a public records exemption for autopsy photographs, video recordings, or audio recordings 1n the 
custody of a medical examiner, defines "medical examiners," and provides for exceptions to the_exem_pt,on 

A person must file a pet1t1on and obtain a court order ,n order to view, listen to, or copy such exempt 1nformat1on 
A surviving spouse must be given reasonable notice of the pet1t1on and of the opportunity to be present and heard 
at any heanng on the matter If there 1s no surviving spouse, then such notice must be provided to the deceased's 
parents, and 1f the deceased has no l1v1ng parent, then to the adult children of the deceased 

This act makes ,t a felony of the third degree for a custodian of an autopsy photograph, video recording, or audio 
recording, to w1llfully and knowingly violate the prov1s1ons of this act Any person who willfully and knowingly 
violates a court order commits a felony of the third degree 

The stated public purpose of this public records exemption ,s to protect the 1mmed1ate family of the deceased from 
trauma, sorrow, humil1at1on, or emotional 1nJury that might be endured 1f the deceased's autopsy photographs and 
video recordings were made available to the public 

This exemption will repeal on October 2. 2006, unless reviewed and reenacted by the Legislature 

This act does not appear to have a fiscal impact on state or local governments 
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11 SUBSTANTIVE ANALYSIS: 

A. DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES

1 Less Government Yes I] No [] N/A [x] 

2. Lower Taxes Yes D No[] N/A [x] 

3. lnd1v1dual Freedom Yes D No[] N/A [x] 

4 Personal Respons1b111_\y Yes[] No [] N/A [x] 

5 Famlit Empowerment Yes[] No[] N/A [x] 

For any principle that received a "no" above, please explain 

B PRESENT SITUATION 

Public Records Law 

Florida Const1tut1on 

Article I, s 24(a), Florida Const1tutIon, expresses Florida's public policy regarding access to 
government records as follows 

Every person has the right to inspect or copy any public records made 
or received In connection with the official business of any public body, 
officer, or employee of the state, or persons acting on their behalf, 
except with respect to records exempted pursuant to this section or 
spec1f1cally made confidential by this Const1tut1on This section 
spec1f1cally includes the leg1slat1ve, executive, and Jud1c1al branches of 
government and each agency or department created thereunder; 
counties, murnc1pallt1es, and d1stncts, and each const1tut1onal officer, 
board, and commIssIon, or entity created pursuant to law or this 
Const1tut1on 

Article I, s. 24(c), Florida Const1tut1on, does, however, permit the Legislature to provide by general 
law for the exemption of records from the requirements of s 24 The general law must state with 
spec1f1c1ty the public necessity Just1fy1ng the exemption and must be no broader than necessary to 
accomplish its purpose 

Florida Statutes 

Public policy regarding access to government records Is also addressed in the Florida Statutes 
Section 119 07(1)(a), F S, provides 

Every person who has custody of a public record shall permit the record 
to be inspected and examined by any person desmng to do so, at a 
reasonable lime, under reasonable cond1t1ons, and under supervIsIon 
by the custodian of the public record or the custodian's des1gnee 
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OQen Government Sunset Review Act of 1995 

Section 119 15, F S , the Open Government Sunset Review Act of 1995, provides that an 
exemption may be created or maintained only 1f II serves an 1dent1f1able public purpose and may be 
no broader than is necessary to meet the public purpose 1t serves An 1dent1f1able public purpose Is 
served 1f the exemption meets one of the following purposes, and the Legislature finds that the 
purpose Is sufficiently compelling to override the strong public policy of open government and 
cannot be accomplished without the exemption 

1 Allows the state or its political subd1v1s1ons to effectively and 
efficiently administer a governmental program, which admin1stratIon 
would be significantly impaired without the exemption, 

2 Protects 1nformat1on of a sensIt1ve personal nature concerning 
1nd1v1duals, the release of which 1nformat1on would be defamatory to 
such 1nd1v1duals or cause unwarranted damage to the good name or 
reputation of such 1nd1v1duals or would Jeopardize the safety of such 
individuals. However, In exemptions under this subparagraph, only 
1nformat1on that would 1dent1fy the 1nd1v1duals may be exempted; or 

3 Protects 1nformat1on of a conf1dent1al nature concerning entities, 
including, but not limited to, a formula, pattern, device, combination 
of devices, or comp1lat1on of 1nformat1on which is used to protect or 
further a business advantage over those who do not know or use It, 
the disclosure of which 1nformat1on would inJure the affected entity in 
the marketplace 

Auto� 

Section 872 04( 1 ), F S , defines "autopsy" as a 

postmortem d1ssectIon of a dead human body In order to determine the 
cause, seat, or nature of disease or inJury and includes the retention of 
tissues customarily removed during the course of autopsy for 
ev1dentiary, 1dent1f1cat1on, diagnostic, sc1entif1c, or therapeutic purposes 

The medical examiner may document the procedure through photographs or video or audio 
recordings of the autopsy Such photographs or video or audio recordings of an autopsy may 
depict the deceased nude, bruised, bloodied, broken, with bullet or other wound, cut open, 
dismembered, or decapitated As such, photographs or video or audio recordings of an autopsy are 
thought to be highly sens1t1ve dep1ctIons of the deceased. 

Medical Examiners 

Chapter 406, F.S , entitled the Medical Examiners Act, provides for the creation of the Medical 
Examiners Comm1ss1on within the Department of Law Enforcement The Governor appoints 
commIssIon members 

Section 406.05, F S , directs the Medical Examiners Comm1ssIon to establish medical examiner 
districts w1th1n the state When establ1sh1ng the districts, the Medical Examiners Comm1ss1on must 
take into cons1derat1on the "population, 1ud1c1al c1rcu1ts of the state, geographical size of the area of 
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coverage, ava1lab1l1ty of trained personnel, death rate by both natural and unnatural causes, and 
s1m1lar related factors "1

The district medical examiner Is appointed by the Governor, for each medical examiner district, from 
nominees who are practicing phys1c1ans in pathology and whose nomination Is submitted to the 
Governor by the Medical Examiners Comm1ss1on 2 

Each district medical examiner may appoint as many phys1c1ans as may be necessary to serve as 
associate medical examiners 3 The associate medical examiners serve at the pleasure of the 
district medical examiner and when necessary, will provide "service at all times and all places w1th1n 
the district "4

Section 406 11(2)(a), F.S., states that a district medical examiner 

shall have the authority In any case coming under subsection (1) to 
perform, or have performed, whatever autopsies or laboratory 
examinations he or she deems necessary and In the public interest to 
determine the 1dent1f1cat1on of or cause or manner of death of the 
deceased or to obtain evidence necessary for forensic examInatIon 

In the absence of the medical examiner or the associate medical examiner, the state attorney of the 
county may appoint a competent physician to act In his or her stead.5 

The Medical Examiners Act specifies the circumstances under which a district medical examiner Is 
to perform an autopsy A medical examiner Is required to perform an autopsy when any person 
dies: 

• By criminal violence,
• By accIdent;6 

• By su1c1de;
• Suddenly, when In apparent good health,
• Unattended by a practIcIng phys1c1an or other recognized

practitioner,
• In any prison or penal instItutIon,
• In police custody,
• In any suspIcIous or unusual circumstance,
• By criminal ab0rtion,
• By poison;
• By disease const1tut1ng a threat to public health; or
• By disease, inJury, or toxic agent resulting from employment 7 

1 Sect10n 406 05. F S 
2 Sect10n 406 06(1 )(a), t S 
3 Sect10n 406 0612), F 5
'Id 
5 Sect10n 406 15 F S 
0 On February 18. 2001, Dale Earnhardt was killed m a car crash at the Dayton,, 500 His wile, Teresa Earnhardt, sued Volusia
County four days later to block the relt'J.se of the d1�tnct medical e:\ammer's photos A Judge .1greed to temporanly block their 
release The Judge then ordered the parties to meet ,md to try to re<.,oh e th.err d1..,pute After I� hours of negnt1at10ns over tv.'o days, 
the part1e:, lll\ olved reached a senlement that allo\\ cd an mdependent expert to, 1e\, the autop'-) photos of the racmg legend before 
they were permanently ...,ealed 
7

Section406 ll(l)(a),FS 
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District Medical Examiner's Records 

The district medical examiner Is required to ma1nta1n duplicate copies of records and the detailed 
findings of autopsy and laboratory invest1gat1ons 8 Because a district medical examiner Is a public 
officer performing a statutorily assigned duty, the records made or received as part of the 
performance of that public duty, including autopsy reports, photographs, and video recordings, are 
public records These records are open to public inspection and may be copied 9 

Criminal Penalties 

Felonies are classified, for the purpose of sentencing and other statutory purposes, in s 775 082, 
F S , into the following categories 

• Capital felony,
• Life felony,
• Felony of the first degree,
• Felony of the second degree, and
• Felony of the third degree

Under s 775 082(3)(d), F S, a person who has been convicted of a felony of the third degree may 
be punished by a term of imprisonment not exceeding five years. Add1t1onally, s 775.083, F S , 
provides that a person who has been convicted of an offense other than a capital felony may be 
sentenced to pay a fine A fine of $5,000 Is authorized when the convIctIon Is a felony of the third 
degree. 

C. EFFECT OF PROPOSED CHANGES.

This act creates a public records exemption for a photograph or video or audio recording of an 
autopsy In the custody of a medical examiner This act defines "medical examiner" as 

any district medical examiner, associate medical examiner, or substitute 
medical examiner acting pursuant to ch 406, as well as any employee, 
deputy, or agent of a medical examiner or any other person who may 
obtain possession of a photograph or audio or video recording of an 
autopsy in the course of assisting a medical examiner in the 
performance of his or her official duties 

This act provides that a surviving spouse may view and copy a photograph or video recording or 
listen to or copy an audio recording of the deceased spouse's autopsy If there Is no survIvIng 
spouse, then the survIvIng parents have access to such records If there Is no survIvIng spouse or 
parent, then an adult child must has access to such records 

In add1t1on, this act provides that a local governmental entity or a state or federal agency may view 
or copy such photograph or video or may listen to or copy such audio recording pursuant to written 
request. The identity of the deceased must remain confidential and exempt unless otherwise 
required in the performance of their duties 

8 Section 406 13. F S 
0 

In 5tate ofFlonda v Danny Rolhng, No 91�3832 CF A (Jul:-, 27. 1994). the court held that photographs of murder v1ctuns were 
public record" a.., they \Vere taken by officers of the State in the cour"e of an mvest1gat1on and are m the po..,..,e:-.'>lOil of officers of the 
State m their official capac1t1e:-.
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A custodian of such records, or his or her des1gnee, may not permit any other person to view or 
copy such photograph or video recording or listen to or copy such audio recording without a court 
order 

A person must file a pet1t1on and obtain a court order In order to view or copy such conf1dent1al and 
exempt 1nformat1on A survIvIng spouse must be given reasonable notice of the pet1t1on and of the 
opportunity to be present and heard at any hearing on the matter If there Is no survIvIng spouse, 
then such notice must be provided to the deceased's parents, and 1f the deceased has no living 
parent, then to the adult children of the deceased 

Upon a showing of good cause, the court may issue an order authorizing any person to view or 
copy a photograph or video recording of an autopsy or to listen to or copy an audio recording of an 
autopsy The act states that In determining good cause, the court must consider 

whether such disclosure Is necessary for the public evaluation of 
governmental performance; the seriousness of the intrusion into the 
family's right to privacy and whether such disclosure Is the least 
intrusive means available, and the ava1lab1l1ty of s1m1lar information in 
other public records, regardless of form 

In add1t1on, the court may prescribe any restrictions or st1pulat1ons that It deems appropriate 

This act provides that a criminal or adm1nistrat1ve proceeding Is exempt from this section, 

but unless otherwise exempted, Is subJect to all provIsIons of Chapter 
119, Florida Statutes, provided however that this section does not 
proh1b1t a court In a criminal or admin1strat1ve proceeding upon good 
cause shown from restricting or otherwise controlling the disclosure of 
an autopsy, crime-scene, or s1m1lar photograph or video or audio 
recordings in the manner prescribed herein 

The stated public purpose of this public records exemption 1s to protect the 1mmed1ate family of the 
deceased from trauma, sorrow, hum1l1at1on, or emotional injury that might be endured 1f the 
deceased's autopsy photographs and video and audio recordings are made available to the public 

This act makes It a felony of the third degree for any custodian of a photograph or video or audio 
recording of an autopsy who "willfully and knowingly" violates the provIsIons provided herein In 
addition, this act makes 1t a felony of the third degree for any person who "willfully and knowingly" 
violates a court order as described herein A person who violates this section could be imprisoned 
for a term not to exceed five years 10 and may be fined up to $5,000."
This exemption Is subject to the Open Government Sunset Review Act of 1995, and will stand 
repealed on October 2, 2006, unless reviewed and saved from repeal through reenactment by the 
Legislature 

D SECTION-BY-SECTION ANALYSIS.

See "Effect of Proposed Changes " 

10 �ect10n 775 082(3)(d). F S 
11 

'St'.ct10n 775 083(l)(c). F S 
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111 FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A FISCAL IMPACT ON STATE GOVERNMENT· 

1. Revenues

None

2. ExQend1tures

None

B FISCAL IMPACT ON LOCAL GOVERNMENTS 

1. Revenues

None

2. ExQend1tures

None

C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR 

None 

D FISCAL COMMENTS 

Section 921 001(9)(b), F.S, provides that on or after January 1, 1994, any leg1slat1on which creates 
a felony offense must provide that 11 will result In a net zero sum impact In the overall prison 
population, as determined by the Criminal Justice Estimating Conference, unless the leg1slat1on 
contains a funding source suff1c1ent in its base or rate to accommodate such change or a provIsIon 
which specifically abrogates the appl1cat1on of the paragraph 

IV CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION 

A. APPLICABILITY OF THE MANDATES PROVISION

This act does not require counties or murnc1pal1t1es to spend funds or to take action requmng the
expenditure of funds

B REDUCTION OF REVENUE RAISING AUTHORITY·

This act does not reduce the authority that counties or murnc1pallt1es have to raise revenues In the
aggregate

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES 

This act does not reduce the percentage of a state tax shared with counties or munic1palit1es 
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V COMMENTS 

A. CONSTITUTIONAL ISSUES

None 

B. RULE-MAKING AUTHORITY

None. 

C OTHER COMMENTS: 

On July 11, 2001, the Attorney General issued Attorney General Opinion (AGO) 2001-47, In 
response to a request from the Hillsborough County Attorney, regarding this act AGO 2001-47 
stated 

• Upon receipt of a written request from the agency, the medical
examiner may show autopsy photographs as part of professional
training for public agencies, provided that such training furthers
the off1c1al duties of the agency. Unless otherwise required In
the furtherance of the agency's duties, the 1dent1ty of the
deceased Is shielded

• When showing autopsy photographs for professional training,
the medical examiner should not disclose the name of the
deceased and should take steps to shield the decedent's
1dent1ty

• The term "autopsy photographs and recordings" does not
include crime scene photographs

• The exemption applies to autopsy photographs and
recordings whether the next of kin of the decedent has been
located or not A petItIoner seeking a court order to obtain
access to an autopsy photograph or recording Is responsible for
prov1d1ng such reasonable not1ficat1on to next of km as may be
required by the court.

• Those seeking to have access to autopsy photographs and
recordings for civil proceedings must obtain a court order unless
they are a survIvIng family member entitled to obtain such record
without a court order

Several news organizations oppose this act Some of these news groups include the Society of 
Professional Journalists, The Associated Press Sports Editors, The M1am1 Herald, The Tampa 
Tribune, the Chicago Tribune, the Los Angeles Times, and WFLA-TV in Tampa 12 Opponents of 
this act believe the restrictions being placed on autopsy photos and video recordings are a "big 
mistake "13 Barbara Petersen, Executive Director of the First Amendment Foundation In
Tallahassee, said "[t]hese records are critical to the public's right of oversight." 14 She went on to 
say that "public records law provides for oversight over medical examiners who may feel pollt1cal 
pressure to render a particular cause of death " 15 

i::i ESPN com "Fans re<,pc,nd v. tth angry call-,. e-mails.'' March 6 2001 
1' ESPN com, "Fans re-.pond v. 1th angry call.., e-mails:· �larch 6, 2001, y_uote by BarbarJ. Petersen, Executive Director of the Fust
Amendment Foundallon m Tallahassee. 
14 Tallahas�t..'t:' DE:'mocn.it. ··Earnhardt Fam1h Protectll"'Il Act filed m House.·· ).larch S, �001
15 ESPN.com, 'Tans respond \vtth angry ca.lb. e-mails," M.1.fch 6, 2001
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The Medical Examiners Comm1ss1on Is also opposed to this act They have expressed a maJor 
concern with this exemption The Medical Examiners Comm1ss1on Is concerned that now they will 
be unable to use autopsy photographs In training seminars, medical Journals, and professional 
publications.16 

Proponents of this act "do not believe that any bereaved family should be forced to allow access to 
photographs of deceased loved-ones, particularly since complete 1nformat1on Is available through 
written autopsy records "17 Senate MaJority Leader J,m King was quoted as saying, "The poss1b1lity 
of graphic and sensItIve photos being leaked and exploited Is a maJor public policy concern "' 18 

Senator King went on to say, "One may ask where you draw the line on a public records exemption,
I can tell you that line has got to be drawn beyond photographs as graphic as these " 19 

VI AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES 

On March 15, 2001, the Committee on State Adm1nistratIon heard HB 1083 and adopted a strike-all 
amendment This strike-all amendment Is traveling with the bill. 

The strike-all amendment also creates a public records exemption for autopsy photographs and video 
recordings, however, the exemption applies to records held by the district medical examiner. It provides 
exceptions to the exemption for certain family members, local government, state agencies, and federal 
agencies, whereas the bill only provides exceptions to state and federal agencies 

The amendment allows a person to petItIon the court for an order to inspect the autopsy photographs 
and video recordings. The petIt1oner must show good cause, and certain notice provIsIons must be met 
The bill did not grant access for 1nspect1on by means of court order and it did not provide certain notice 
provisions 

The amendment allows both the district and associate medical examiner to use the autopsy 
photographs or video recordings for the purpose of seeking another expert medical opinion It also 
allows them to use the records when providing professional training or performing case-related medical 
or sc1ent1fic research, so long as the 1dentIty of the deceased remains confiden!ial and exempt The bill 
did not allow a medical examiner to seek another expert medical opinion, nor did it allow a medical 
examiner to use autopsy photos and video recordings for purposes of training and research 

The amendment makes It a third degree felony for any person who "willfully or knowingly·· violates the 
provisions of this strike-all amendment Any person who "willfully or knowingly" violates these provIsIons 
could be imprisoned for a term not to exceed five years and may be fined up to $5,000. The bill made 1t 
a third degree felony for any person who violated the prov1s1ons of the bill, whether or not 1t was "willfully 
and knowingly " 

The amendment expressly states that its provIsIons are to be given retroactive application 20 The
exemption Is made subject to the Open Government Sunset Review Act of 1995, and, accordingly, the 
exemption will repeal on October 2, 2006, unless reviewed and reenacted by the Legislature 

lt> Dr. Stephen Nelson. Chairman, Med1cJ.l Exammers Cornn11,:-.1on, March 9, 200 L telephone conference 
17 Tallahm·:J ce Di!mocrat. '·EarnhJ.rdt Family Protect10n Act filed m House:• March 8. 2001, quote fium a letter by 'I eresa E.unhardt 
18 CNN Sports Illustrated. "Help from h1gh placcs:· 11,.1rch 7, 2001, cnns1 com.
19 Id 

�o In the ca�e ofClt1 of Orlando i D1?�1mdms. the Judge found that "[1]fa statute 15 found to be remed13.l m nature 1t can ID<l should 
be retroaLtrvely applied m order to serve its mtcnded purposes" In add1twn. the Judge found that "[tlhe statutory exemption, 
accordmg temporary protection from the drnclo..,ure of '>cns1t1\,e documents, 1, addres..,ed to precisely the type of· [ r]emed1al nghts 
[ansmg] for the purpose ofprotectmg or enforcmg substanme nghts "' -193 So 2d 1028 (!-ld 1986\ See ul,o Ceh11an i J:!ezn. 61-1 
So 2d 1209 IFla -Ith DCA 1993\ 
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On March 22, 2001, HB 1083 was read a second and third time on the fioor, and a strike-all amendment 
was adopted Please refer to the House Journal, page 337, for further details 

VII SIGNATURES 

COMMITTEE ON STATE ADMINISTRATION 

Prepared by 

Heather A Williamson, M S W 

Staff Director 

J Marleen Ahearn, Ph D , J D 

FINAL ANALYSIS PREPARED BY THE COMMITTEE ON STATE ADMINISTRATION: 
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

I Thi.-.. <h1cument 1,;; based c,n the prm 1.,10n,;; c,1ntamed m the kg1'-l.J.t1nn J.'- 0f the latec:t date \1-.tl..'.d hdlrn ) 

BILL 

SPONSOR 

SUBJECT 

DATE 

SB 1356 

Senators Kmg and Posey 

Pubhc Records Exemptwn. Autopsy Photographs and Videos 

March 9. 2001 REVISED 

�t fQpt 

2. 

-'. 

4 

5. 
6. 

I. 

ANALYST STAF
P

CTOR REFERENCE ACTION 

Dugger lfl-�· CJ Cannon 
--. GO 

,.:) <1-(,, '2-

Summary: 

Under s. 406.11(1 )(a) 2., F.S. a d1stnct medical exammer 1, reqmred to perform an autopsy 
when any person dies m the state by accident. Each d1stnct medical exammer 1s appomted by the 
Governor. As the medical exammcr 1s performing an offic1al duty when comluctmg an autopsy 
of an accident \•1ct1m. the records made dunng the perfonnance of that dut� that perpetuate. 
communicate or formalize knov. ledge, are public records under s. 119 01( I). F.S .. and 
s. 24, Art. I llfthe State Constitution Public records are not hm1ted to tradmonal wntten
documents, hut may mclude photos, videos, or other matcnals, regardless of physical form,
characterist11:s, or means of transmiss10n.

The Legislature is authorized bys '.'4(c). Art I of the State Ccmsl!tut10n, to exempt records from 
public records reqmrements by general la\, A la\, that creates an exempt10n must state ,nth 
spec:Yficity the pubhcnecess1ty JustdYmg the·exempt10n and can b ·e no broader than necessary to 
accomplish the stated purpose llfthe law. 

The bill make, confidenl!al and exempt photographs and \ 1deos of an autopsy. The bill notes that 
photographs and video recordmgs of an autopsy are highlv sensil!ve depictions of the deceased 
which, 1f copied and publicized on the World Vhde Vl'eb or m written puhhcatwns, could result 
in contmuous 111_1ury to the immediate family of the deceased. as \\·ell as inJury to the memo� of 
the deceased As such. It is a public necessity to make autopsy photos and \'Jdeo recordmgs 
confidenhal and exempt. The wnttcn autopsy report, wlnch typically includes drawmgs. remams 
subJect to public inspecl!on and can he copied, thereby preserving public oversight. The bill 
makes 1t a folony of the th1rd degree to violate the prov1 ,10ns of the section The bill 1s effective 
upon hecommg law 
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This hill creates an unnumbered sectwn of the Flonda Stamtes 

II. Present Situation:

Page 2 

Constitutional Acce,s to Public Records and l\Ieetings -Article Ls 2..\ of the State
Const1tut10n pro\'lde, e, ery person with the right to mspect or copy ,my public record made or
received m connection with the offici.il busmess of any public body, officer, or employee of the
state, or persons actmg on the1r behalf The section specifically mcludc, the legislal!ve. executive
and judicial branches .ind each agency or department c,,e.ited under them It also 111cludt's
counties. municipalities, and d1stncts, as well as constitutional officers. boards, and
comm15s10ners or entities created pursuant to law or the State Const1tut1on

The term public records has been defined by the Legislature ms. 119011 (I), F.S., to include

all documents. papers, letters. maps, books, tapes, photo gr .iphs. films, sound 
recordmgs, data processmg software. or other matenaL regardk:,, of the physical form. 
charactensllcs, or means oftransm1ss10n, made or received pursuant to !av. or L1rdmance 
or m connectrnn with the transact10n of official busmess by any agency 

This defimt10n of pub he records has been 111terpreted by the Florida Supreme Court to 111clude all 
matenals made or reccn ed bv an a['.encv 111 connection "1th official bus111ess. which are used to 
perpetuate. commumcate or formal;zc knowledge I Unless these matcnals have been made 
exempt by the Legislature. they are open for public 111spection. regardless of whether they are m 
final form. c 

The State Constitut10n authonzes excmpuons to open goven1r11ent requirements and establishes 
the means by \\luch these exempt10m are to be e,tabhshed Under Article Ls 2..\(c) of the State 
Comtitut10n, the Legislature may pro,-1de by general la\\ for the exempt10n of record, A law 
enact111g an exemptwn: 

I. Must state with specificity the public necessity JUsllfying the exemption,
� 

3 

4 

5 

Must be no broader than nccc,ssary to accomplish the stated purpose of the law: 
'-1ust relate to one subject, 
Must contain only exe_mp_t_1ons to public records or meetmgs re4mrements, and 
May conta111 provisions govem111g enforcement. 

Exempt10ns to public records reqmre111ents are stnctly construed because the general purpose of 
open records reqmremcnts is to allo\\ Flonda·s citizens to discover the actwns of their 
go\ ernmcnt."3 The Public Records Act 1, liberally construed 111 favor of open gm emment, and 
exemptions from d1sd,1sure are to be narrowly construed so they are hm1ted to the1r st.ikd 
purpose 4 

1 Shevm , Br1 on Hurles,, Sclwfter, Reid and As >uc 1arl'\, Inc 379 So 2d 633, 640 ( Fla 19SO) 
: ITQzt, Flo.nda I'cme1 & Llghr CumJhl11),'. 3 72 So 2d 420 {Fla I G79) 
'Chnstn Palm Beach Cowzn- Sh,·,df., 0/lice. 698 ',o :?d 13n5. 1366 iFb. 4'" DCA 199714 Krisch1.T 1 D ·. 1mato, 674 So 2d 9U9, 91 {.(Fla 4 th DC A 1996). Scmmole C0unt\ i· Trood 512 So. 2d l 000, l 002 1 Fla 5tr. 
DCA 1987 ), 1-cv1t'H' dcm�d. 520 So 2d 586 (Fla 1988 I Tribune CompJm 1· Puhln Rec01d.1, ---1-9� So Sd 480, 4:,..:3 ( Fla 2d 
DCA 1986) n·v1n� denied suh nom , Gillum r Tribune C(1mpan.1-, 503 ')0. Sd 327 (Fla 19871 
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There is a difference between records that the Legislature has made exempt from public 
mspection and those that arc exempt and confidential If the Legislature makes certam records 
confidential, with no pnwis10n for its release such that its confidential status will be mamtained, 
such inforrnat10n may not he released by an agency t,, anyone other than to the persons or 
ent1t1es designated 111 the statute 5 If a record is not made wnfidentlal but 1s simply exempt frum 
mandatory disclosure n:qmrcments, an agency is not pmhil:ntcd from d1sclos111g the record 111 all 
cITcumstances." 

under s. 119 10. F S. an) public ot1icer \ 10lat111g any pro\'lsllln ofth1s chapter 1s gmlty of a 
noncnmmal mfractwn. pumshable b;. a fine not e,ceedmg 5,500 In add1twn, any person 
willfully and kno\\mgly \ 1olat111g any pr0\1swn of the chapter 1s guilty ofa first deg1ee 
misdemeanor, purnshahk bv potential 1mpnsonrnent not c,ccedmg one year and a fine not 
exceeding $1.000 

An exemption from disclosure reqmrements does not render a record automatically pnv1leged for 
discovery purposes under the Flonda Rules of C1v1l Procedure.' For example, the Fourth D1stnct 
Court of Appeal has found that an exemption for active crimmal 111vestJgat1ve infonnatlon did 
not override discovery authorized by the Rules of J uvernle Procedure and permitted a mother 
who was a party to a dependency proceedmg in vol\ mg her daughter to mspect the criminal 
investigative records rclatrng to the death of her mfant 8 The Second District Court of Appeal 
also has held that records which are exempt from pubhc 111,pect10n may be subiect to d1sc0\ ery 
ma Civil act10n upon a sho1t 111g o( cxceptwnal nrc111mta11c('s and 1fthe tnal court takes all 
precautions to ensure the confidentiality of the records' 

The Open Government Sunset Review Act of 1995 - Section 119.15, F.S., the Open 
Government Sunset Rc\'lew Act of 1995, establishes a re\·1ew and repeal process for exemptions 
to public records or meetings reqmrements. Under s 119 15(3 )la), F.S., a law that enacts a new 
exemption or substantially amends an existing exempt10n must state that the exempt10n 1s 
repealed at the end of 5 years Further. a law that enacts or substantially amends an exempt10n 
must state that the exemption must be reviewed by the Legislature before the scheduled repeal 
date. An exempt10n 1s substantially amended 1fthe amendment e,pands the scope of the 
exemption to mclude more records or mforrnat10n or to mclude meetmgs as well as records An 
exemptiem 1s not substantially amended 1fthe amendment narrows the scope of the exempt10n 

In the fifth year after enactment of a new exempt10n or the substantial amendment of an ex1,tmg 
exemption, the exemp!Ion is repealed on October 2nd of the 5th year. unless the Legislature act, 
to reenact the exemption. 

Under the requirements of the Open Government Sunsd Review Act, an exempt10n 1s to ht: 
mamtained only 1f: 

'i Attome) General Opm10n 85-62 
t, W1Ilwnt, v Crtvo(Afmneola, 575 �L1 2d 6:-:3. 6S7 ffla 5th DCA) re\le\\ dcmcd, 58915012d2S9 (Fla UNlJ 
� Dcpmtmenr of P;u__tt'sqona! Rerc:u!u.tum 1 Sp1vu. 4 ".'S So 2d 3S2 (Fla 1 °1 DC:-\ 1985)
"B B 1 Dt?pwtment o(Cluldh::n and Fan11h s,._�n'1ces, 731 S.0 2d 30 {fi..1 The DCA 19991 
CJ Dq)a, cment o._fHzgln.t'i.l\ S4(ct1 t.md ,Hutu, 1·c111c le, t K, e_1L; Com,pam lnL 570 �0 �d l 322 (Fla 2d DC A 1990) 
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(a) The e:-.empted record or meetmg h of a sens1tl\"e, personal nature concerning mdl\"1duals.

(b) The exempt10n 1s necessary for the effective and efficient adm1mstra11on of a 
governmental program, or

(c) The exemption affects confidential infonnat10n conccrnmg an entity

As part of the renew process, , 119 15( 4 )(a), F S , reqmres the cons1derat10n of the following 
specific questions 

(a) What specific records or meetings are affected by the e:-.cmpt10n?

(b) Whom does the exemption uniquely affect_ as oppo,cd lo the general pubhc0

(c) \\'hat 1s the 1den11fiable public purpose or goal of the exemption"

( d) Can the information contained m the records or discussed in the meetmg he readily
obtained hy altcrnallve means'? If so, how?

Further, under the Open Government Sunset Review Act_ an exemption may he created or 
maintained only 1f 1t sen es an 1dent1fiahle public purpose An 1dent1fiable pub he purpose 1s 
sened 1f the exempt10n 

1. Allows the state or its political subdi, is1ons to effectively and efficiently administer a
governmental program. the administrat10n of which would be sigmficantl y impaired
without the exemption,

, 

3 

Protects information of a sensitive personal nature concerning indl\"idual ,. the release of
\\ h1ch mformat1on would be defamatory to such md1v1duals or cause unwaITanted
damage to the good nmne or reputal!on of such mdiv1duals or would Jeopardize the safety
of such mdividuals; or

Protects informat10n of a confidential nature concerning entities, mcludmg. but not
limited to, a formula, patte-m. device, combmati0n of devices, or comp1lat10n of
mformal!on which 1, used to protect or further a busines:, ad,·antage mer those who do
not know or use 1t. the disclosure of,,h1ch mforma11on would m_1ure the affected entity m
the marketplace

Further, the exemption must be no broader than 1s necessary lo meet the public purpose it serves 
In addil1on, the Legislature must find that the purpose 1s suffic1ently compelling to ovemde the 
strong public policy of open government and cannot be accomplished without the nempt10n. 

l\1edical Examiners and Autopsy Requirements - Ch. 406. F.S, which 1s ent1lled the Afcdzcal

E:wmincrs Act, provides for the creation of the Medical Exammers Comm1ss1on w1thm the 
Department of Law Enforcement Commission members are appointed by the Governor. 
Pursuant to the requirements of the act. the comnnss10n has estahhshed medical exam mer 



BILL SB 1356 Page 5 

d1stncts within the state. A distnct medical examiner 1s appomted by the Governor for each 
distnct. 

The Medical Examiners Act specifies the c1rcumstances under which a medical exammer of a 
d1stnct is required to perform an autopsy. Under s 406.11( I )(a) 2 .• F.S .• a medical examiner is 
required to perform an autopsy when any person dies m the state by accident. Under 
s.406.11(2)(a). F S., a distnct medical exammer

... shall have the authority m any case commg under subsection (I) to perfonn. or have 
performed, whatever autopsies or laboratory examinations he or she deems necessary and 
m the public interest to determme the identification of or cause of manner of death of the 
deceased or to obtam evidence necessary for forensic examination 

As a distnct medical exammer is a public officer performmg a statutorily assigned duty. the 
records made or received as part of the performance of that public duty. mcluding autopsy 
reports. photographs, and videos, are public records open to public mspection and may be 

"ed 10 cop, . 

Classifications of Felonies and 'Vlisdemeanors - Felomes are classified. for the purpose of 
sentencing and other statutory purposes.ms 775 081. F.S .. mto the followmg categones. 

1. Capital felony.
2. Life felony;
3. Felony of the first degree;
4. Felony of the second degree.
5. Felony of the th1rd degree.

Under s. 775 082(3)(d). F.S., a person who has been convicted of a felony of the th1rd degree 
may be pumshed by a term of impnsomnent not exceedmg 5 years. Additionally, s. 775.083, 
F .S., provides that a person who has been convicted of an offense other than a capital felony may 
be sentenced to pay a fine A fine not exceed mg $5.000 is authonzed when the conviction is of a 
felony of the th1rd degree. 

Ill.- E-ffect-of Proposed Changes; 

The bill makes confidential and exempt from the mspection and copying requirements of 
s 119.07(1), F.S., ands. 24(a), Art I of the State Constitution, photographs and videos of 
autopsies. A state or federal agency that is authonzed to have access to the documents by any 
provis10n of law must be granted access in furtherance of that agency's statutory duties. 

The b1 11 also makes it a felony of the third degree to violate the provisions of the sect10n As a 
result, a person who v10lates the section could be imprisoned for a term not to exceed 5 years and 
be fined up to $5,000. 

rn In State of Flonda l' Danny Rollzng, No 91-3 832 CF A ( July 2 7, 1994 ). the court held that photographs c,f murder \'1ctuns
were pub he records as they were taken by officers of the State m the coun.e of an mYe�t1gat1on and are m the possess10n of 
officers of the State m therr official capacities 
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The bill also makes the exempt10n sub_1ect to the Open Gel\ ernment Sunset Re\·1n\ Act 

The bill also pruY1des a statement of public necessity supportmg the exemption Photographs and 
Yideos of an autupsy show the deceased m graphic and often d1sturbmg fashion The deceased 
may be depicted nude, bruised. bloodied. broken. with bullet or other\\ ounds. cut open, 
dismembered, or decapitated The e;,,.1sknce of the World Wide Web and the prohfcrat10n of 
personal computers encourages and promotes the wide d1s semmat10n of photographs and videos 
24-hours a da) throughout the\\ orld If autopsy photographs and Y1deos were made generally
available for public mspectwn and copymg. they could be placed on the Internet, thereby
subjcctmg the immediate family of the deceased to contmuous trauma, sorrow, hmmliation. or
emotwnal !IlJUf)'. as well as m_1uring the memory uf the deceased. Therefore. 11 1 s a public
necessity that such records be made confidential and exempt from 111spect1on and copymg
reqmrements. In order to preserve public oversight. the autopsy report, which includes drawmgs
ofiniuries, remams available for public mspection ,md copy mg Further. the bill permits a court
to grant access to the photographs and videos of an autop,y upon a showmg of good cause.

IV. Constitutional Issues:

A Munic1pal1ty/County Mandates Restrictions:

None. 

B Public Records/Open Meetings Issues 

This bill creates a public record, e,emption tor a photograph or\ 1deo recordmg of an 
autopsy. It appears to meet the requ11ements ofs. 24. Art. I of the State Const1tut10n m th�t it 
states with specificity the pubhc necessity Justifying the cxempt10n and 11 relates only to one 
subject. 

C. Trust Funds Restrictions

None

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues·

None.

B. Private Sector Impact·

l\one.

C. Government Sector Impact

Because the bill creates ,.m unranked third degree felony, the Cnmmal Justice EstJmatmg
Conference (CJEC) customanly finds that there 1s no pnson bed impact because the
recommended sentence for an unranked thml degree feluny will be a non-state pnson
,anctJOn. The CJEC 1s planning to ,lfficially rc\Je\, the bill after the \\ntmg of this analysis
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VI. Technical Deficiencies:

None. 

VII. Related Issues:

Page 7 

Under tlm bill. medical autopsy photograpbs and Yideo recordings will become unavailable to 
the general public. Family members of a person who died ma ,·10lent way will be spared the 
additional trauma ofhavmg the pictures showmg that violence publicized 

Retroactive Application of Public Records Exemption - Rdrnactl\'e or retrospect ive 
legislat10n refers to a law that changes the legal consequences of acts completed before its 
effective date. Nenher the state consl!tut10n nor the federal constitul!on prohibits the enactment 
oflegislal!on with retro.1ctl\ e effect. 11 Such legislation 1s therefore vahd unless it 1s mvahd for a 
reason other than its retrospective nature" A retrospective la,, may \\Ork to a person's 
d1�advantage, pro, ided it does m,t depn, c the person of an0 substantial nght or protect10n 13 

Retroactive or retrospective legislation 1s mvahd 1f 1t impairs a substantive, vested right 14 After
substantive nghts vest, they cannot be adwrscly affected by subsequently enacted leg1slat10n. 
Further, due process com.1derat10ns usually preclude the retroactive applicat10n of a law creating 
a substantive right 15 or a retroactive abrogatiun ofvalue. 16 In dctermmmg the vahditv of a statute 

� <..- ...... • 

that rctroact1Yely abrogate, a thmg of \'aluc. courts weight the strength of the pub he mterest 
served by the statute. the extent 10 which the nght 1s abrogated. and the nature of the nght 
affected." 

Remedrnl statutes that do not create new rights ur take away vested rights, but only operate to 
further a remedy or confirm rights already e:--1stmg, are not considered retrospecttve laws18 and 
may apply 1mrnedrntely to pending cases 1 

'' As a general rule, the Legislature may ratify_
'0 validate, or confirm through a curat1\'e act anythmg that It could have authonzed mitrnlly -

Curative leg1slat10n presumes that the Legisldture has knowledge of the nature of the matters 
'I done and performed that 1t purports to vahddtc. ratify, or confirm.- A curative statute that 

attempts to validate any and all acts and doings of a murucipal corporat10n, however, is too 
general to be effective as a \'alid exercise of legislative power. In other words, mure specificity 1s 
reqmrcd. In_orgeJ to determme_ whether a const1t_ut1on_a1 change 111 thejaw rises to the level of 
fundamental s1gmficance so to warrant retwdct1ve relief. a cou11 must consider the purpose to be 

11 Yellow C1h Co , Dade Count) ( J 982, Fid App D3 I, 412 �o 2d 395, petnwn demed 424 So 2d 764 (fla) 
"McCord v Smith 43 So 2d 704 (Fld 1949) 
13 Blakenship,. Dugger 521 So. 2d 1097 (Fla 1988) 
14 Commcrua/ Bldg Co , Kc/him 134 So 209 (1931) Serna,, Milunese, Inc M-1 So 2d 36 ( 1994. Fb App D3 643)
15 Flonda Patrenl '.) Cvmpensatwn Fund v SL hcrcr 558 So 2d 411 (Fla 1991)
1
"' Dt?p'tlfT,ansp T T Knowles.40.2 So 2d 1155 tF1a 1981J

J'7 Dep 't of T,amp T' Know/e,;. -+0.2 Su 2d 1155 (Fla 1981 ), Ht'/ nunde� v Di?p 'r o(.\ratc 6�9 So 2d 205 ( I QC)3 Fla App 
D3J 
t� l•v-onh B<n' 1 'illage v J\11..imz Beu.ch, 365 So 2d 3R9 ( l G78, FL1 App D3) 
19 El Portal\' 1\!wmr Shores, 362 So. 2d 275 (Fla 1978 ), }lun,la B1rth~Reluted Ncurologzca! In_1u11· Comp1nwtwn Suss 's i· 

DeMarko, MO Sn 2d I 81 (] 994, Fla App DI I 
'° State v C uunty of Sarasota, 155 So 2d 543 (Fla 1963 I, St,ih' ,, Hames Cit_1·, 188 Sn 831 137 Fla 61 <, I 1939) Dove, 
Dramaf!,eDnt J' Pancoast 102 Fla 267, 135 So 513 (1931) 
:i Cert;m Lnt1, £!L' v,Uontrcc!!u l:i9 fla 134. 31 S0 2d ()()5 ( lY-47) 
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sened by the new rule, the extent of reliance ,man old ruk, and the effect on the admm,stranon 
of_1ustJce ofa retroactive application of the new rule_:: 

Normally, m determmmg whether a newly enacted cxcmpt10n to the Public Records Act applies 
to a document the c1it1cal date is the date the request for exammat10n 1s made, without regard to 
the date the document came mto exi stenee ff however, after a reque,t for the document is made 
but before the request is complied \vtth, the Legislature adopts an exempt10n that 1s remedial m 
nature. the exemption should be applied retroac.!Jvely :J The Supreme Court has held that a new 
e:-.cmption to ch 119. F.S. apphes to records created pnor to the enactment of the exemption. on 
the theory that "1f a statute is found to be remedial m nature. 11 can anJ should be retroactn dy 
applied m order to serve its intended purposes "24

However. in a case filed after the adoption ot Art. I, s. ::>4 of the State Constitutwn.25 the Flonda
Supreme Court declmed to rule on the corn,t1tut10nahty of an e,emptwn enacted after a pubhc 
records act10n had commenced and said "we re.1ect the contcnt10n that the amended statute shall 
apply retroacllvely." Nevertheless, the Fifth D1stnct Court of Appeal has certified the issue of 
retrnactivity ma public records case to the Flonda Supreme Court. notmg that m that case, 1t ½as 
"arguable" that the Legislature mtended the excmpt10n to he remedial and thus retroactn e As of 
March 8, 2001. the Flonda Supreme Court has not 1s5ued an order on the case 

VIII. Amendments:

None.

Tht5 Senate �taff .maly,a,;; Joe,;; not 1eflect the mtcnt or offi-:-1c1l p,.,_1-;1t1on of the hill"� spc,n..,or or the Flonda 'Senate 

'.'. State v Q,-/t/mg. 750 S0. 2d !liq !Fla 5,i' DCA l 99X I. reh ·g dcmed. (Jul) l 7. J 99X I 
·· Scw,·-P1 "·" Pub Co , K,Hmc 11987. Fld App D2 I 511 S0 2J 1023. 12 FL W 1 S65. 2 B'.\A IER Cos 8S9 I
24 Ctty of Or/undo 1- Dcr,;ardrm , 493 So 2d 1027, 1028 (Fla l 9X6) Acund, Roberh , ButlL't worth fi6X So 2d s:--o (Fla 
1 ()961. 
::!.5 .\femona! Ho 1pltal-Wcst r·oht'IIU InL- 1 ,\\_ ws-Juurnld Co17,r11 anon 7�1.J So 2d 3'73 38--1- (Flc1 1999) 
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Re: CS SB 1356· The Earnhardt Family Protec:1on .'I.ct 

Dear Senator Burt: 

I 'C 

15() �tagno!1a Avenue 
Post 0::Lce Box 2491 

D,ytom Beach, Florida 
32115-249 J 

'1 '-l"z5?-. 

When the Senate Comrruttee on Go�·crnmemal Oversight and Producnv1tyconsiders llm bill 
on Wednesday, 1 hope that the members will give serious consideration to the version suggested by 
the Firsl Amendment Fow1Clatio11, The suggestion is a ,anauon of the strike-e,ery!.hin;; amendment 
that you submil�d last week 

TI1e F AF vanatlon of your amendment conunues to allow mspecuon of the recorJs while 
forbiddu1g the copying ot these records "ithout coun approYal. and 1t differs from your amern.lment 
primarily u1 that it makes a violation a third degree felony w:,d provides a more explicit balanctng 
sLamlard to be applied to a petlt10n for the righl to obtmn copies of the records. \l.'hile this 
amendment 1tself1s not free of constitutional duc1b, ,u1d in-,olves a ser:ous restriction on the public 
nght of access, it is a politico! compromise Iha: is largely suppcned by tbe frt'.,<lom of illformation 
community. 

That suppon will be important to the ultimate su�ccss of tbe effort to create .m exemption 
protecting families of the decea:sed from widespread dissemination of these photographs ."'5 the bill 
now stands. ;t is strongly opposed by advo�ates of ope:1 government and it is vulnerable to 
�nsntutional attack on s�veral grounds. If the legisbH.re enacts such u bi! I. it is sure to be 
challenged and likely to be held uncon,I.Jtutional on ,ts face. It will continue the trau..-cat1c litigation 
and Jegislalive isslleS for seve:ral y-ears That 1s a result that all sides to this conversation ought to 
dread. 

03"'Clo--007 ° JKANE/JKA�E 00.333979.\V?'D; l 

'-...l" ,_ 
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Because these gi1estions mevnab):, v.,11 b� litigated, I want to offer rn} comments on the 
constitutionai issues nnplicmed in the present version of the bill, begmnrng with a brief comment 
on the constitutional rule� that r:ow c0ntrol th,;- p,occss of 8r�atlng exceptions to the consutntional 
nght of access to pnbhc rec-1rds. Tr.c�s.: arc argunents that w1E U1ev1tab\y be ie,1cd at this bill, filld 
if there is arJ) concern for the ultimate success of fr.is project on the pan o:ics sponsors. now is the 
tune to consider them carefoll). 

Tbe con�titutiooal standard under Article I, ,ection 24(c) 

In 199'.::, the people of F mncb eievated theJr traJ1twnal r:g.hts of access to re8ords and 
meetings of govenunent to the statnrc of a fundamental 1ight. See Article I, § '.!4, Fla Coi1St. This 
·'Sunshine Amendment" ,e,erves 10 t:1e people of Flo:1da an el[j):ess ar.d self-executing right of
access to pub he records and meetings. d,claring that " [ e ]v(-r) person hus tlie right to mspect o, copy
any public record [ and] all meetings of ar.y collegial public body sh:tll be open and noticed to tl-.e
publrc." ast. I,� 24(a) & (b), Fla Cons; Tht pul])ose oft:i� Sunsl:ine A.rnendrnent is to "elevateLJ
the public's right to g,;va1m11cntin Llie sunslune to constitntiord proportwns." Zen; v City of Vere,
Beach. 7'22 Sc. 2d 891. 896 (fl.;.. 4''' DC A 1998) Sre also Fr,1'1kermuth .\.fut. Ins Co v Magaha .
'76:J So 2d 1012 (Fla. 2000) (sunsr.ille law ''11 cf bof1 cons:,mt10:ial and �amwry d·mension")

The Sunsh:neAme:idment contains nc, exE:mpt10ns Instead, 1t grants th� legis!atnre a lir:med 
powc: to create e:,.empnons in genera: Ja-.;,s �{;rtaLiling solely to the n;h: of access This power is 
qu:tlified by the provision "that such !aw ,hall state with spec1ficHy the pubiic necessity which 
Justifies the exemp,ion :mu shall be r,o broader than necessaiy to accomplish the stated purpo$e s:,f 
the law" art. I, § 24(c), Fla. Const In its fost re\'irn uf an exemption under the Sunshme 
Armmdmcnl the Supreme Court held :hat s�ct10n 24(c) creates an "�xacting constitutional standa,-d 
. . . of spe�ificiry as to stated pubLc 11ecessity and limited breadth to accomplish t:wt purpose." 
.'lal�far Hosp Mi!dical c�mer ,, .\'ews-Jou»1ai Corp, 724 So. 2d 56,, 569 (Fla 1999) 1holding 
e:;emption nnconstirutional as overbro,,cl) 

The public right of access is a fun.ianent:il right Th.: Sunshine Amendment reserves to the 
people a ,elf-execnting right agai,sst goverrumnt, grants the legislature only a liIDlted power to 
balance tl;is nght agair..st competrng public neccss::.ies. places the onus of justif:.,ing snch 
abridgement directly upon the leg1slature, alld reqmrcs thst the abridgement be no b�oader than 
necessary to meet the comp,:ting necessity 

Thus, an act creatmg m exemption fr om the public rc80rds or pub Ii;; meetings Jaw must state 
"'ith specificir; the public necessity jus:ifymi; the e:>..emptic-n and tailor the exemptio!l no broader 
tha!l neccssa.--yto meet :hat stated ncccmty. The ex-press �onst1ti.:tional duty to jus!L·"y ar exenption 
with a specific statement of pub he n�ccssity ma) not be discharged ,nr.;:,Jy by ve1 balinng the 
exis:cnce of a ned to effect closure. An exemption must b� justifa:d by a concrete and 1evie"able 
statement of necessity and Ha!,(ax holds tkt an exempric-n is subject to �xactmg scn,t:ny m ,1gh1 
of this standard 
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In the tnal court decision that w:is affirmed m Halifax. Judge Do:,'e explumed tl1e 
canstirutional standard as follo"s· 

[TI1e Sunshme Amendment] estabhsh,�s a ;wo-prongcd tesl ior 
validity of an exemption FJ.rSt the la·,,; must st:1tc wifa specitkity the 
;:,ublic necesmy justifymg the exemption 'T'lus requm:s th.ct :he 
legislature identify a public necessity and define 1t with spccific1t\ 
Such a necessizy must logicall;: or rationally relate to t.'le exempnon 
m such manner as tc JUstLfy the creation of an except;on to the 
consl1tuhonal right of access. Second.. tile exempt10n must be no 
broader than nec�sS.:tr)' to accornplis1

1 the stated purpose of the !a,\ 
This pennits an exemption 10 car. e out of th� conscirut10n only so 
much of the public nght of access us 1s necesscry:o achle,·o the stated 
public necessity This establishes � me:i..-ungfcl requirement or 
narrow tailoring because the standard 1s one of necesYi!y. T!le 
legislature ma;, close only so much cf the r�1blic records or pub!,c 
meetings as •s necessan to ach·ev� the s1.atcd purpose 

News-Journal Corp. v. Halifa., Hospira/ Medical Cerzte,, :.!5 Mee;. L. Rptr. : 776. J 779-80 
I Fla. 7'1 Jud. C1r Nov. 1, I 996).

The constituti0nal dut:, to narrowl,· tailor an :xemption falls direcLlj apon the lcg,slat\lfe. 
ln Halif.:v::, the defendant agency asked the CoUJi 10 cure the constitutional Clelect ofoverbrcadth by 
adoptmg a narrowmg or '·savmg' construct•on 17,e Court refused, bold:ng.

[l]n enactmg exemptions to Flonda's public, disclosure laws. tne
legisJ.,turc �as an express constlcUtional ob!ig:mon to tailor su�,1 an
exemption so that it is no broader than nece;sary to accornol:sh the 
excmptior. · s stated purpose. TI1us the tisk of e;iactmg a more hmited 
stalutory exemption appropriatelv belongs to the l:gis!an:re i'l thi> 
case. For th:se reasons, we dedi:1e to afford a narrcw1ng 
cc,nstruction to fac language of the statutory exemption 

Halifax at 570 

Under tlus doctrine. when tbe legislature adopts an o,·erl; b-oad e,zm;,twn. the exem;,tion 
wii: be sn·icken in its entirety even though tl-,e legis!amrc might have adoptec' 2 more 1carrov-. 
ex=ptmn that would survive constitutional scrutiny Ovcrbrcadth thus become, a:1 ·'tl1!-ur-1!othmg ..
pro::ios1uon. 

The exemption is broader than nccc,s.1ty, 

I believe this bill 1� overbroad in several dimensions am: therefore likdy to re�ult in 
'' 1othing" for its proponents. 
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It suppresses all public acc�ss to these :-ecords in order to prevent pc,blic disser..inat1on of 
certain images. No distinction 1s made bctw_;cn ofCensive phot?gTapils andindfensive p:iotograrhs 
of the decea5ed, and no distinction is made betwe�n access t'm would harm the familial imeresr and 
«ccess that would not harm or wcr.i!d serve thai !at.rest. As tlle ,taff of the Hou:,e C ommiu"" ha, 
obs�rvcd, th.; bill prewnts all sorts of u,,.;f ul anc' app,:upriale ac9ess solely in onl.,,- lo ii:reslall cerlam 
offai,ive uses 

It 1s llilposs1ble to contend that all access to these photographs shoulc be banned. The 
1evelat:\ln last Sattuday 1;1at a representatve of l\ASCAR: actually had examined these ,,er· 
photograohs before the injunction proves that be request forµ total bw is radically im1tional and 
uverbruatl. I rcatl in th� newspaper 1!13.t Tom Rhumberg�r justified the exami:iatron by Dr. 
13obannor, on the grotmd that the doctor was acting m ru.s, capac:ty as the attcndmg phyfician. 
However, the CS does not allow the ,mending plwsician 10 exan1inc such photographs, and 1f that 
is a reusonablt bdsis for examination, th� bill is .idm1ttd!y o� erbroad 211 that ·,ery ground 

The bill itself belies this overbreadih becau;e it provides for access by leave of the court. 
h1herem in the provision for _iudiaally f-TIL"'(�d access i, the cuucession of the obY,ous: the bill 
restncts far more access than is Justifiable Othenvise, why would the legislature give the courlS 
authority to gr:mtrdieffrorn the overbread!h through u,js balancing test? Th0ugh !have subscribed 
to a hmited form of judicial balancing bere, T e'11phasi:<� that lt11is is a poFtical concession and not 
an agreement on constitu:ional principle. 

in fact. the judicfol balancm1:, standard i, of very doubtful c,,nstituuonality. Consider what 
the Court said in Halifax. "[T]he task cif en�cting a more limited statutury ixcmp11on appropriately 
belongs to the legislamre." In this .::ase. the '.q;i,lature is pain,ting t,1-,e exemption with the broadc�t 
possible brush while implicitly acknowb.lging !hat the exi:mption is radically overbroad and 
defaulting to the courts the responsibility lo t:tiil illlU ua.iTow the exempti01, through an endles; 
proces� of case-by-case. frame-by-frame, family-by-famil;: l,alancmg of private inwr.:-sts agairst 
public interests. There is no conceptual difference between the overbroad ext:mpliun in Halifax :md 
the overbroad exemption here, and there 1s no obvic,u.s reascn,why the Court should look any more 
1-;,vorably on this particular form of overbNadti: as opposed lo tha\ in Halifax. Therefore. I ha,·e 
g:-ave tloubt !hat the legislature may m·ertly delegat: the po'l\'<'r to narrow cxemptiow ns this bill h�s 
drn,c. Narrow tailoring of ex.::mptions is the respcmsibillty of th� legislature, not the cow-ts. 

In-fac-t.foe---bin-creates a per-s� right to be-fTee-c-f_:hat-emotionaLdistress that comes from :icy_ 
e'-posure whatsoever to image, of the deceased This broad; interest is �omcthlng that the 111" of 
Flonda has never recogni£ed. To be sw·e, the Fi"th D1stnct Cpu,'1: of Appeals has on two occasions 
hdtl that display of vislW images of the deceased could gl''e rise \o a cause of actron by family 
members for intentional infliction of emotional d,stress, but 1h� smndard of liability is extrane a.'ld 
outrageous conduct, and the ernotional harm suffered must be severe. See William• v. Cit_,· of
Minneola. 575 So.2d 683, 690 (Fla. <"' DCA 1991) ("We hold t!1at a cause of action m tort for 
reckless inOidion ofomotional distress c,m lk for outrageous conduct rnvolving pictures oftht de� 
body of a plaintiff's spouse, child, ;ibling ur p,men'., c ven though the plaintiff was not present at the 
display of the pictures and the alkgedly torl1uus c0nduct did noi physically 1mpac1 the plamtiff 
whdher or not the ernntional distress ill tu.."II caused physicaliharrn lC' the plaintiff'). 
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Sunilarly, inArmstrongv. H & C Comm1m1cahons, lnc .. 575 S0. 2d280, :s l-2 (Fla. 5 11' DCA 
199! ), the court speaking t!lrough Judge Cobb found that a tele,isio:J. station could be liable for the 
tor: of outrage "hen it displayed a skull in the fJllo"'lilg ma.'II:er 

The close-up of the skull was mtcntionally included to create 
sensationalism for the rcpon. The close-up wns gruesome and 
:nacabre. and was broadcast rn thousands of vie,,ers, inclu;iing the 
Annstrongs. The broadcast opened with an emot10nal story on the 
memorial services v,'ith the photographs of"Regma Mae and film 
footage of th� fiumly. Immediately following wa.1 a close-up of 
aIDmal remains. origmall y thought to bave been those ofRegma Mae 
T11e11. the cameraman cut directly to the O, iedo Police Chief 
removing her skull from the box. zoomed in fur a frontal cbse-up of 
:he tilted skull facing directly at the camera. ru1d the aw:ho 1den:tlied 
:he skull as that ofRegma Mae Armstrong 

We have no d.Ifficulty m conclucing that reasonable persons in tbe 
cammunit} coul:l find that the alkged conducl of Charn1el 2 was 
outrageous in character a."ld exceeded the bounas of decency so as to 
be mtolerabk in a civilized community An a�erag� member of the 
communitymightwcllcxciaim, "Outrageous:•: Cf Kirkerv Orange
Counry, 519 So .2d 682 (Fla. 5th DCA 1988), ! indeed. if the facts a� 
alleged herein do not constltut: the tort of outrage, then there is no 
such tort. 

The tort of outrage 1s a limited excepuon to the general rule that Flonda law does not 
re.cogruze sir.1ple emotional dimess as a ltogaliy remediable ha:-m Judge Cobb c:tec the st�JJdard 
for outrage as follows 

It has not been enough tha: the defendant bl!.' acted Y>1th an !.ntcnt 
which 1s tornous or even criminal. or that he has intended to mr1ict 
emotional distress, or even that his conduct has ileen charactecized by 
''malice." or u degree of aggiavatlon wluch would cntltle the pluinti fT 
to-punitive damages for another torL Lwbi!Lty has b_�_n_found_Qt1ly 
where the conduct has been so outrageous m character. and so 
extreme in degree, as to go beyond all possible ::,ounds of decency, 
and to be regarded as atrocious, und utterly intolerable in a civilized 
cominuni�. Generally, the case 1s one in which the recitation of the 
facts to an average member of tl'1e co=umt:- woulc arouse his 
re�entinent against the �ctor, and lead him to exclaim. "Outrageous'" 

Armstrong, 575 So. 2d ut 282 (quoting Metropohian Life Jm Co r Mc Carson. 467 So 2d 
'2i7 (Fla. 1985) 
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Comparabl), Florida courts haw refused t0 allov. rec,J\,ery lo, mei:tal ang,.,ish suffrred as 
a result of negligent mterferen�e Y.1th a dead body Dunwwo v Bes,·, 200 So. 2d 541 (1941 i 
Rcwvcry may be allowed only where the piaint1ff sl:,_ows tha,( the wrongfui act was malicious or 
cutrageous, Kirksey, Accord, Con::afr� ,,_ Merropo//tan Dode Co,mly P,,blzc Heal!l, Trust, 626 So 
2d 1030 (Fla. 3d DC/I. 1993 l 

The law protects only against outrageous displays, lt �oes n0t re,ogruze that u person has 
a legaily protc.;tible mtercst m bem;; shielded froro any possible display of such images. and it does 
not recognize !hat anythin;; less than se,ere emo·�ona1 harm µuy be remedied Tius hs been !Pe 
experier.ce of the common law m cur 0pcn sockty 0·.,�r the centtJries. 

Against tlus settled tradition. the bill radically eJ..paoos the legal int:rcst. It rccogruzes a 
public :iccessity to protectth� !dllllly fam, any exposure to the tpagc,s of the deceased withoutrega.d 
to v.hether the exposure is outrage0us ,,r reasoll.lbb There i:!:no cone em with oulrdg�uusness and 
no attention to the severity of the resultin� d:stress Ever, thc:�lightest emotion:tl dismess rnsultL::;; 
fr�r.1 :l1e most r=onable and sei,siti, e portrayal of the cece3sed is suffic1em to overrid: the put lie 
nr-ht of access lo records of government. 

: submit the broad interest invoked by this bill 's lc�s t.'ian a justifying publi.; ncce'. ct;' 
sufficient Lo justify ,uppressmg public records, We Ii Yem "11 open soc1ct,, and while ,.,e necesso dy 
must be sensitive lo ilic emotions of the vulnerable and g:,er,:ng, such extreme solicitude for' .at 
interest is unJuslifiable and unbalw1ced, There 1s no comparable protection in othe, conte),.1S 

l'nder license from NASCAR. for ex&-:-iplG. Fox televis10:,, has l>een cor,;ta Jy 
rebroadcasting images of the fawl crash ofDak Earnh:udt in order to promote a te;c,, is1on aud:, � �e 
for its race broadcasts. It is ·,,ell sccepted "' uur open society that ,,,hile Fox could b� hdd Jra'. ,le 
under the standxd of Armswang if its condt:ct met Lhe stdlld.ird of Ql:trage, famiiy m:mbers ha,c · 0 
right :o bar such ordinary and accepted displa�s of the ;ictuai moment of de.1th ofth�ir Jov�d c e 
This is because our society a;:id our legdl system rcc.ogruz� that the survivors of:he dead accl:l\lly uo 
no, have a prcpri,alary nght rn the images of the deceased They have a right to b� protected fro, n 
u�1rageous displays but no more. :: 

lf t.'1e bdl were pure and pe:-fect ,ci ib eff�t cod trul) barred all public access 10 ai1 
pnelugraphs of the a1.tops? m the mterest o: protectm; :he family agamst any expJ�ure :0 such 
illlageswmilsoever. thc0.J. would challenge the sufficiency of fuc.cned public necessity. As opposed 
to the interest m protection against ou:ra.,e. lhe newl) recognized interest of a famil:, agamst anv 
e'cposure and any kvel of disLress is not as v.eighty as t.'1c pt:blic rigbt of access 

The bill is not pure, how�ver In light oft!Je bi!!' s Frov1sionfor judicially �rcatcd exceptton:,. 
it is apparent that th� authors of the bill "l,=e lilat the broadly staled intere,t in being free <'f 
exposure to any 1m:igc many circwnstrn::ce is not sufficient to justify tull-flodged suppression of the 
:::ght ufaccess. In<l<:ed, it is obvious from the st.ructure of the bill m;d from the sc.1ted rea.s,ns f)rthe 
�xemption that the brll is acn.dly cc:icemed or,ly \\1th the same sort ofoutngeous d1spia1 of these 
images that the courts already ha, e conde:uned iil Jf:nneola andArnl5t"onJ:. The state<! concern with 
graphic and hrutal unages of the deceased parallels the tor: law·f ,foLindiou between negligent and 
;:,utrageous displays Howcv�r. by fmlmg to tailo: ,he ex=ptton to deal narrowly with the 
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outrageous as opposed to the reasonable, the bill is broader than necessary to achieve the purpose 
ofprotectiI:g the family's interest in bemg protected from outrageous depictions of the deceased 

'.he FAF proposal would narrow the exemptbn w1tbout rc<lucmg the blrs protectwn of 
sur\'1vors from uutrage�\J:$ ur o1htff d�pu;Liun� of the d�l.�as�-d 

The retroactive pro�uion is un,i,ise and o{ h�ly doubtful validity. 

The .rttempt to make this exemption retroactive 1s quite troubllllg. How can the kg.isla.11J.e 
withdraw a record from the public domam? Wnat h:ippen; to those copies cf the r�ccrds '.hat hi:Ye 
pre,1ously been obtained through the \awful exercise of the tight of access? I;. it now a fctony for 
a Cllizcn who holds such 11 copy to provide copies 10 others'! Suppose tbat a11 insurance adjuster has 
obtamed copies ofautopsy pho!og:rapbs before this law 1s cuai:tcd. ls It a felony for hnn to �-0p,· and 
fo1ward the photographs to his msurancc company? 

3eyond this somewhat metaphysical confusion. there is a substanu:tl constitutional issue n,e 
constitution forbid; the retroactive abrogation of·vcstcd nghts. Therefore, the Supre:ne C::iurt has 
scid, ''[e]ven when ::he Legislature does expN�sly stnte that 11 s1atute 1, to have retroactive 
application. this Court has refused tc apply a starutc rctroaqtivd y if the statute impairs vest�d rights. 
cre<!tes new obligations. or imposes new penalties." Slale 'farm Mui Au10 Ins. Cu. v. Laforer. 658 
SJ '.::d55.56 (Fl�.1995)tcilmgA/amoRent-a-Cae Inc✓ Mancusi. 632S0. 2d 135'.!(Fia !094); 
Stme v Lavazzo/1, 434 So. 2d 321 (Fla. 1983) and Sec.board ;s ys R.R ''· Ciemente 467 So 2d 348 
(FIB. 3d DCA :985) 

' 

The Court has cxplamed that s•i<-h abrogat10n v1ola\e5 \te due proce,s clause "[D]ue process 
�onstderatlons .. pronibit retroactive abolition ofveskd �tgµts." Rupp, Bryanr. 411 So 2d 658. 
661 :Fla. 1982) (holding statute expandmg public officer lllllllunity could not retroacuvcly abolish 
•'right to ;eek recovery" asserted in preenactment sui\). Se<- <.1/sc, State Dept ofT1ansporrat1on ,. 
Knowles 402 So. 2d 1155 (Fla. 1981) (holding same statute :9ould no; ccn,ti,utionally dururJ.Sh a 
preenactmcnt non-final JUT)' award agalllSt newly immunizeq,pfficer). Sec generally Me1.-upolitan 
Dade County v Ch=e Federal Housing Corporation, ?J7!�So. '.'.d 494, 503 \Fla. 1999) (,·uing 
Knowles and Rupp (explaining in dictum t'i11t "rel:'oactive abolition of substantive vested n�hts is 
prchioited by consutunon11l due process ::onsidcrarions")). 

fr1 applying th.ts constimti.onal docrrine,-the 'first skp, an<l the heart of tthe]-tssue, is to 
dcterrrane what legal rights [=sted] prior Lo the f n�w law]." }lupp at 661 Here. the nght of public 
acc�ss 1s a self-exe�uting substantive 1ight vested in every p�r�on in FlonJa u.'Jder the declaration 
of rights 

The declaration provides that " [ e J very perso!1 has tl}e right to inspect or cnp� an, fUblic 
record [and to attend] all meeling> ofanycdleginl public bJdyof[stat" and local govcmrnentl art. 
I.§ 24(a) & (b),J:,'la. Const. Through the Sunshbe Am.:ndmtt, the people �fflon:la "ele,atcd the
public's nght to government in the sunshine tC' const1tuticnal.proportions"
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It 1s therefore true friat the public records law '·grants s:subsmntrve nght to Florida citizens' 
A !Zen v Bu11erworth, 756 So 2d 52 66 (?::,. :WOO) (hoidlllg k;;:s!ature "rm the authonty to ctfine 
the substantive right to public reccrds" bm not tbe p,w,er w regulate "the procedure for public 
records production in ca.pita] eases''). S,e a.so Hende, son,, Slr.:fr, 745 So. 2d 319. 326 (Fla. 1999) 
:construing public records law as s�bstanth�). 

That th,; pul>lic ngb of a;1,css nov. has constitutio� st.iture dis1.ingu..ishes th" _present 
circumstances fi:on-. City «fOrland() ,, De.17ard1m, 493 So. 2d 1027. 1028 (Fb 1986). Although 
the CJurt in 1986 may not have :ons,dered the public right ofac:css "substaLtive,'' the right is now 
a substanti\·e constitutional nght 1n DesJardins. Justice .\dkins w::ote t.1-ia: if a sut-1ece 1s foi:nd to 
be ''remedial'' in nature. i1 CJl1 be applted retroactively. Later, m AreowA1r, Inc r Walsh. 645 So 
2d 422. 424 (Fla. l 994 ). Justice Kogan distingillsbed Ddiardim :mil expiairu.J tha, ,he Coult has 
neve, applied remedial le,::;lation retroactn ely where it stnpped ve,'!ed subs1ant1v� rights Arro-..
Air. 645 So. 2d at 4�.!. The Court qrnt� recently has re.::ogn1zed that tl1c nght of access is ''a 
�1:bstantivo right [of] Flouda cin;,;ens.'· Allen 

ln ],,Jen,orial Hospiral-rVcs! Voiusia. Inc '·· News-Joi,,na/ Corp, 7'.'9 So 2d 373. 384 
(Fla.1999), the Sui::reme Cour, refosed to ho!;! the exemption cre3ted by 1, 395.3036 applied 
retroactively. siatmg "we reJect the content<on that the amended stt.tute sh.all ;:irply retroacuvel) " 
Bec:mse the de'.endant hospaaJ co::itcnds that the Court die. no: 1r.ake such a holdrng. 11 ha-< refused 
to comply v,1ith the mandate. T:1at quesuon is now back befote the Court on a question ,;erufied in 
-',4cmorial Haspua/-West Vo/u,ia, Ir.:. r .\'e»,1..Journal Cf'".P 1747 So. 2c! 473 (Fla. S"' DCA 1999). 
While it 1s alwnys possible thut the C ourl \\1ll :�ach a differeo.1 conclusion, I do net bdicvc that the 
p;issibih\) 1s su/TH.;iently 6re:i.t to Jusr,f,, !he rush to p�rs this bill i.u time to affect the outcornc 0f 
p�ojing litigation involvmg vestec. rights of <'.�ccss to publi-:;records. 

i
I 

Prior rcstramt issue�. 

' The present draft purports tc grant authority to the �u:c,ilit •:ourt to penrJtrecords to be cop�d 
but not published Such an ord�r would he a pnor rs:stramt "-llC almost conclus1'•dy presumed to b:: 
un.;onsntutional under the First Amendmen: 

.\ prior restraint of spe,ech prohibits the utternnc� \)f spee:h in '.ldv�cc Near v. Minnesota 
er rel. Olsen. :g3 U. S. 697. 701-702 (; 931) ("[lt is] generally, if nnt u:nvcrsally, considered :hat 
;1-is the cluef purpose of the [fr-eedom oilhe pressJ guaranl}_lc prev�r.l p:cvwu�restra1nts_u;,on 
publication"). The United Smtes Supreme Court has s,tid tliat "an) pnor restraint on e:>srression 
comes to tJ,Js Court Viit'i a 'heavy presu;nptiu11' aisair.st its constitmional validity." Urganz::.atwn for
c; Better Au,1m, Keefe, 40� i.; S .ti 5, 419 (1971 ,, 4uct.r1g Cwroll v l'n11cen 4nne. 393 LI S. 175. 
181 (1968). The presumption of unconst1tut10nality CID; be o·:ercome cnly in exceptional 
circumstances where it is necessary to serve a state interest pf th� lughest order. Nebraska Pre, 1 

Associalton v S•,wrt, 427 U. S. 539, 559 (1976) The inte:rcs'.'m prot�ctin? tbe family of a dcc�dent 
from any and all exposure to images o,·the Jecede.--it would never scmport a pnor restraint. Comrare 
,'iew York Time,· Ca. 1·. Un,ted Siaie,. 403 U S 713 (197J�(denying restraint m Pentagon Pape:s 
C ) I ," ase , 1i 

<Jj7Cb-0U7' a..ANE/JJ<...4,,h'E �C3J�97'< WPD, 1 8 



_:l1 t,J llt J.::>, 1i .t-:'\.':. ::HJ-4 �j!') lJ JtJj l 1/t)t,, _t_,_;:,e,. DC,<L.L 

The only legitimate v,ay to prevent publication is by appropriately restncting the nght to 
make copies within the boundanes set by the Florida C6nstirut10n. A proper exemption uf the 
photographs from the public right to copy will r,ot be a pnozjres:ra.int. b;Jt the wa:, th bili 1s nov. 
c1ufted there could be pnor restraint issued fuereunder. In,lieu ct fuat questiJnable tac;1c, 1t would 
seem better to adopt the FAF d1stincu0n betwcrn im;pect1r:i �nd cop1111g

Thank you for considering these comments and for yum public service 

Kind regards. 

'J37016M(J07 JKA?-."EfrKANE {)0313979,\V?O, J 9 

Sincerely. 

J-�' 

'1 

Jonathan D. K.:mey Jr 
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CHAPTER 2001-1 

House Bill No 1083 

An act relating to public records, providing an exempt10n from the 
public records law for photographs and video and audrn recordings 
of an autopsy, providing an exempt10n for certain members of the 
immediate farruly, or a representative thereof. or a state or federal 
agency, proh1b1ting the custodian of a photograph or video or audrn 
recording of an autopsy from permitting any person to view or dupli­
cate d photograph or \ltdeo or aud10, except pursuant to court order 
and under the direct supervision of the custodian or his or her 
des1gnee: exempting criminal and admin1strat1ve proceedings from 
the act, requiring certain persons to be parties 1n a request for access 
to a photograph or video or audrn recording of an autopsy, providing 
penalties, providing for future leg1slat1ve review and repeal; provid­
ing a finding of public necessity, providing a retroactive effective 
date 

Be It Enacted by the Legislature of the State of Flonda, 

Section 1 ( 1) A photograph or video or audrn recording of an autopS)' 
m the custody of a medical Pxaminer 1<_:, confidential and exempt from the 
requirements of section I 19 07(1) and, 24(a), Art I of the State Const1tu­
tlon, except that a surviving spouse may view and copy a photograph or 
video or listen to or copy an aud10 recording of the deceased spouse's autopsy 
If there 1s no survrv1ng spouse, then the sun iv1ng parents shall ha\ e access 
to such records If there is no surviving spouse or parent. then an adult child 
shall have access to such records A local governmental entity, or a state or 
federal agency, in furtherance of its off1C1a! duties. pursuant to a wntten 
request may view or copy a photograph or video or may listen to or copy an 
audio recording of an autopsy, and unle,;s othen-.,1sP required 1n the perform­
ance of their duties. the identity of the deceased shall remain confidential 
and exempt The custodian of the record, or his or her des1gnee. may not 
permit any other person to view or copy �uch photograph or video recording 
or hsten to or copy an aud10 recording without a court ordPr For the pur­
poses of this sect10n, the term "medical examiner" means any distnct medi­
cal examiner, associate medical examiner, or substitute medical examiner 
acting pursuant to ch 406. as well as any employee, deputy, or agent of a 
medtcal examiner or any other person who may obtain posse�sion of a photo­
graph or audio or video recording of an autopsy m the course of assisting a 
medica_l examiner 1_n the performance of his or her official duties 

12) (a) The court. upon a showmg of good cause. may issue an order autho­
rizing any person to view or cop\ a photograph or video recording of an 
autopsy or to hsten to or copy an aud10 recording of an autopsy and may 
prescnbe any restrictions or strnulations that the court deems appropriate 

In determining good cause, the court shall consider whether such disclosure 
is necessary for the pubhc evaluation of governmental performance, the 
seriousness of the intrusion_)nto the family's right to privacy and whethei: 

1 
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Ch. 2001-1 LAWS OF FLORIDA Ch. 2001-1 

such disclosure 1s the least intrusive means available: and the availability 
of similar 1nformat10n 1n other pubhc records, regardless of form In all 
cases. the viewing. copying. listening to or other handling of a photograph 
or video or aud10 recording of an autopsy must be under the direct supervi­
sion of the custodian of the record or his or her designee 

{2)(b) A <,urv1v1ng spou<,P shall be given reasonable notice of a petition 
filed with the court to view or topy a photograph or video recording of an 
autopsy or a pet1t10n to listen to or copy an aud10 recording. a copy of such 
pet1t10n, and reasonable notice of the opportunity to be present and heard 
at any hearing on the matter If there 1s no surviving spouse. then such 
notice must be given to the deceased's parents, and if th� deceased has no 
living parent, then to the adult children of the decease_d 

(3)(a) Any custodian of a photograph or video or audrn recording of an 
autopsy who willfully and knowingly v10lates this sectrnn commits a felony 
of the third degree. pumshable as provided in sectrnn 775 082, section 
775 083 or sectrnn 7.Z'.i 084. Florida Sts[tutes 

(b) Any person who willfully and knowin�ly violates a court order issued
pursuant to tlus sectton ( omm1ts a felony of the third degree, punishable as 
provided in sect1011 775 082. sect10n 775 083. or sectrnn 775 084. Florida 
Statutes 

(c) A criminal or admmbtrat1"e proceeding 1s exempt from this sect10n
but unles� otherw1c;;e exempted, 1s subwct to all other provisions of Chapter 
119, Florida Statutes, provided however that this section does not proh1b1t 
a court 1n a cnmmal or adm1mstrat1ve proceeding upon good cause shown 
from restricting or otherwise controllmg the disclosure of an autopsy, cnme­
scene, or similar photograph or video or aud10 recordings in the manner 
prescribed her_f_in 

(4) This exempt10n shall be given retroactive apphcat10n

(5) The excmpt10n m thh <",Cct10n 1s sub1ect to the Open Government
Sunset Review Act of 1995 m accordance with sectrnn 119 15 Florida Stat­
utes, and shall stand repealed on October 2, 2006 unless reviewed_ c!D.d. 
saJ;�d from_repeal through reenactment by the Legislature 

Sect10n 2 The Legislature fmds thdt ,t 1s a public necessity that photo­
graphs and video and aud10 recordmgs of an autopsy be made confidential 
and exempt from the requirements of sectrnn 119 07(1). Florida Statutes. 
and Section 24(a) of Article I of the State Constitution The Legislature fmds 
that photographs or video or aud10 recordings of an autopsy depict or de­
scnbe the deceased in graphic and often disturbing fashrnn Such photo­
graphs or video or audio recordings may depICt or describe the deceased 
nude. bruised. bloodied. broken. with bullet or other wounds. cut open. 
dismembered. or decapitated As such. photographs or video or audio record­
mgs of an autopsy are highly sen�it1ve depictions or descript10ns of the 
deceased which. if heard. viewed. copied or pubhnzed. could result m 
trauma, sorrow, hum1hat10n, or emot10nal 1rnury to the immediate family 
of the deceased. as well as 1n1ury to the memory of the deceased The Legisla­
ture notes that the ex1,<,,tence of the World Wide Web and the proliferat10n 
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Ch. 2001-1 LAWS OF FLORIDA Ch. 2001-1 

of personal computers throughout the world encourages and promotes the 
wide dissemination of photographs and video and audio recordings 24 hours 
a day and that widl'spread unauthorized dissem1nat10n of autopsy photo 
graphs and video and aud10 recordings would sub1ect the immediate famtl)'. 
of the deceased to continuous 1mury The Legislature further notes that 
there continue to be other types of available information. such as the au­
topsy report, which are less 1ntrus1ve and injurious to the immediate family 
members of the deceased and which continue to provide for public oversight 
The Legislature further finds that the exempt10n provided m this act should 
be given retroactive application because it 1s remedial 1n nature 

Section 3 This act shall take effect upon becoming a Jaw. and shall apply 
to all photographs or video or audrn recordings of an autopsy, regardless of 
whether the autopsy was performed before or after the effective date of the 
act 

Approved by the Governor M�rch 29, 2001 

Filed m Office Secretary of State March 29, 2001 
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Court fight for 
autopsy photos 
sparks outrage 
Amid O.ale Earnhardt f.am' 
outcry, th(• Sentinel explains 
,ts reasons for requesting 
,1<crss to the photographs 

lyMAYA IHI 
I \'\ I f" 1\I ,,

f t111n n.,ar and fM, r,m-: r,f On!<-·
t .irnh�rdi :,,c:1y lhty <Hr <l,.,f!u,tt>d
;rnd an�rJ wuh the < 1rlm1do ,\fr1tt 
,1f-'l fol -.e-Plunr, illll,)r(,,\ phOIO\ or 
tht IPp-f'odar,, NA�l -\1-1: d111.t•r whn 
,hPd ,,1 the J)�vtou.1 :iflll l.r...C mmllh 

l h"''(te .iho \ 'l.fd4:'h m1Hn·
foroird, wtut·h. ru''\\".pnpt·r f'lt.p<>n '·
,.11d m1gh1 '""'•It (r,irn lht> p,1pt'1 ·�
,rn n d-t'( 1.-.wn lo hold h:u k ,\'f"l'\, ti
'" ,Hlh 1l1c· ph turr" 

lJnd-t"r F-loruL.1 l.1\1, 11uhll(_ t• -
• r,rd"- 1-"Xf'C'rl"- -•fU-"1' O!'\\ ·-(l.lpP1,
, l<'tHlv h,Ht• 1!1.-, r1;!hl io -..lH h
photo·._ Aulnp�lf'"- ;Ht' ,1ih1t t'I lo
Hr,Hdn':-. pul1lit tcc-urd-.. Lt\'.�, a�:
Jori� .J'- thr_\'1t' n()t p,1rt 1,f ,l, nn11 
n;il 1nvt"-.flg,111nn ,\! lhf' 1<'qttt·"t nf
l·,1rr1h.tr<lf, w1J1t\\ f t'1P,,1 .1 pidi:,·
u1 \ ultl'•l<l ( uu11t\ ,1;n •'!I 111 h,dl lh•'

t.Ph•,t,e, ot lht> 11u1<J{l"-\' ptlof(•-.. , n
rch h 

Ttw .�e,tf111d l ... < h,1llt•r1Al11� tlw 
JUdj:!i.: hrqrn")r ii , r,r,tr nd•, ,hf> 
phn10, r,,uld hd1• rt01,nh� ,, 1,.-,mui� I
O'i<f'l hn\l { .unh-,.dl dwd Anti th ll 
m<1k1�� ,, lot nl f}f'OJ>lt· rmghH .10�1 \ 

Hun<.h•�d, h,llt' IJ•n11lrnrded lht 
\1•11ti,u1/ with f• ma!lo;; .i11d phmw 
,·all:- rondPmrunl! the �1ap1't fpf h,· 
11\j! 1n-;rn�ihv1• and '",('11,:1lwn;1I lhf' 
\o,l�I f\hlfOI lh or lh(• tnmpla1n1,
wt·u•n 1 fium Cfnlral J lond,1 h111 tn 
-c,w;u1 (\lrnt" h,m1 ru ,o ... ,, Ow n.llJoo 

I llhPr'i. �tf• hur]m� \llupcraltoll"
<tn rad1<•lalk ... hn\�-. .1nd c,110n" \Vrh 
-;.11<'..:: 1"-1,in� v.u1n1ih lhin� lht> '-.\•u 
frnl'•l \\.-Jflf} 11, pohl1,h Hw i,t111l(l-..
althou�h thi• 1te�'".'->pap1•• h.:t.., r1•p1°,,1
,·dh· -'..aid III prin1 1h.1! ti h,HI no 111
t<'f<''-1 tn drnn� th,u, 

'\\!hJI k,n,t 11f 'ih k .mirn.i!, ,H( 
vou>l n•,1dr1 11.Jfti Hr 1r\ \-.r,,tt• 1n ,1
tvpH ,,d r m,111 I 1h1n.,_ -.,011 ,trf' ,ill 
p1:t<. :10(1 vn,1 -.fo1t1M h,• n..::1nnwd ,11
\OUI nrt'4111 '-

·\tHllh1•r ,,. i,11 t l<ih11 1 ,ill"

, . PHOTOS, BS 

�, rluv),(_ · r; �-� 
�

To our readers 
Hm rlf'·i'�P<if)f'f nuY, �ni,,,,,.,·1 wh tl 1[ , 11\ 1• ht!� ,'If thP t, 111,.,r, I ,t •i• ,1, \ , •,,,1,-,

,y \Ve, ,11�0 h:1•1� UH�' t 1 1�;�f1:?1-- h,-y,v l•0\1CH\fUJ it 1• y.h,•11 ri'w 1, ,w·",, t\. 1h, !I , 
l•d�Pd liatgf'-1)' 0-11 rn,�1olotm<1t1•1n 

\Vf' h;ivt" rf><f'tved hVMtf'-d� c•f {>-fO,lif,;. Aw:J pn•>n<> , 1111\ � t#'t µnt ,j -..,., 1h, iv' , 1111 
r�Uf'".it to v1rw !h"•uto�yphmos of NA�(AA 14'qt>rld 0.ll•> f ,rnh,mf! SJv. Y�l nu 
t<m<y of 1ho� (Ml�ClllH �r� Imm. pl"Oplf. wh() rmsta�;'n� th>Uqht 'AA· w,nt9d 1t•
prim 1h" pJK'lu1 in l�r\t'MP•pe• I w.-riu•d to w,,,r ,h,1o lf'H,s.r 1r, ,i-r1f'utr th�• r;,::,.,r<, 
f 13()f'f 5 po�ltK>f't,. an<l ft> (('oil','>U'"' li.'A{lt-f'S fh,t( Ht' <IIP' Ill no lo'o'.:I',' ,1,11r-n't'' 101) !<tr Uh!' 

fl•rthflr �1n tn ter .. -.� f tl'nh;urlt hPt f.\m+ly or thr dn-w,,'\ 1TWlf fdn'S 
w� ,l(t" Nnr q,J1nq lopuUt�h thl"At1(1)J.'\Y �ltn� WP�,� !'il)l ,10111,1 t{1 ! 00)' (hf' 

r,J1ot01 
Wh.it � ,;lo w,mt 11, tn allow .1 mPd1u1 i-,cpt"n t� rt".,,M!'w 1h.- J"\f<tml",;. - n<;ol < <1py

thtm - il'S Wf ll ,1� lh,.. ,1otopsy repo11 ,mt1 p1<tort"s ,,f Mr f .l1nh,tin-it 5 i ,lf H� 1hf.r1 w1II
1�orthl'� f,n1mg\,.�1thcw Mr £amh,1nit died :it Hw nwr-onl SOOwt rl'-fJnlh I,> 
w-,,d th 11, end, Jhe \n,11•,nrth,.., r"ta•nr·d , ,o, ti! ,h..,. "Hwn • kir('r1,"'l•I f'lf)-f"'!, 'J(I h<',;tl
rnrwiP-. 

Whit 'S tht P(Wf'll J Thf'rt 1,,. '-.OHfl¾l1rl9 tefnrt� ,,h,11Jr h(,w M, l ;1mh.�nit fiif,i 
0.1,-1011J1 tnlt:"tnation;,,I S�way'\ ph�1Clifl h�<; inn, -itrd th.-t Mr ( ,,rnlw,lt �

tnjutl�S wer@ 01.- ft't,Ult of � f�/4� �.\t �t -�ilur� thJI ( .lll'i,� ht\ l,l((" lfl ti1t lh.f' 
s,(>{,11ng wflH'I, ci11�tn<J m. .. �,v" ��, anluri�<;. OthN n'lP-1"" .-1r "kJYrt•. hmi fil.1'1 �\ 
�rt thJt tfl(" 1nJUfH'S. Wf>I' ttlf' fMU1t of h•,ui ,1,,fop S1rPKh""iq th" hF ,u-1 ,lnd ,,� t 1.:1
•he {)01!11 of ( avsmg ba�al ��tilf ffdl(\Vn! 

fhill.iitt'", injury hu earned dlf' dl-�ths. ot th�� 1:.thl"'c NJ\'1,\o\H :lt1•,i>1; 1n 1h11 IM'-t 
nm� mooths thdt pt-rh.aps eot1kt h•� hfo-eu p•f-'-llpOIEld hv h<' td r� ,h,'1nt aPq'.J\i)iflrr:il 
nw QUt�tlOrt\ �rt- whM:hl"tMr tit1tlfljirdl Wi'i the fu.1rth Cnw, tv dir 1n t111, way ,md 
wh<@t�r MK� �1'f),m,nt coukj hrw�prPV�m,d hnd�inh 

T� que�l1001, .,-e, cri,KJil to 11-t.e futur� ,,( NA',CAR �f�tv ,11,fl rV' <11'VN'S- ..,.h(; 
r1"9ul.a,ty rt$)( IMft h� Ou, got,! IS to �ho� abght-no th�s,fP!) Vi'<.�, nf NA\(ARm 
t,ope;,.th.lt othef fatal Kc�nH Gm l_w,, p,�•� lht j-Ol.1mali,tk qn.,I ,s. tht� Wh;,! 
can� k-•u,t,cf t,cxn th4, Wtgt"dy rf11t c_oukt help ,1>,,1€f1 futur(' fiKUl<J h•-1ed11 ,., 

We <:1rl' oot 11 &wtom,rto fh1, 10f)K On� ¥".ffl t>efor,e 1hr 0.1�ICM1i1 �0(} th,, s..--.-1
(lfp,e/ putJf1'i,hnt .ill• ttlV�')tlgitliv� �N:!'!t tJfl NASf..Al,:t ,�ff'ty •l\111 fr,oJ.. \O n1on•h� to ,e
pon ctn1l ra1sP.d m.my q�ttonl ,lhout 1he ,., 11l9 lf'.t1Jlk", rt"'J,fkl<1-w 1,J tht- t(cPnt (,1
raht�\ in 11s. �n 

Our qCMI L\ n,)I �.,n,Jit10n4i totinuJis.m 11 ,s oh1au1•1){t ue•t1I ,W fr\f"fm 11ino ir, ;. 

w,,y tt\.lt rP�fWCT'\. me p1w.J<.y ot tt� i:J,nh�r1ft t,m11lv
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E ,  £ a 6 't'd 

Expert hired by Sentinel 
aims to resolve conflict 

PHOTOS Hl• '"' " 

ma i l ed  tht;  oh-.c.:·vat•on "The 
'>t,1tement m�de by ynur a!­
r o r,.ey, Oav,d 8ralow - · ,r
t hes.� photos w1 ! f  he!p �1uc;� 
datf! the r.atu r� of what fX­
lct :y Wt'l'H wmnr or what 
ha-pp<"n<d tn D,, I, Earnhardt ,  
: h.en th� publtc ts served' -
1 �  laughab le ,  h ,\-fr Bralow 
ic ing 1 0  an-. lyze thi!'�e pH> 
tures �rnd  let us know what 
h is  · respected '  mt�JCal opm• 
ton is"" 

The answer LS no 
Sent1r;e 1  Editor Tim Frank­

hn ">imply wants on-t" of the 
nat:on's JeaC:mg at.:ttlori tr�� 
on h�ad trau ma to �vte"W the 
plctures a.r!d mak-e an inde:­
pendent determmation a bout 
how E"rnhardt di,d 

But th� Sent.nel never fo l• 
ly exp lained !t'} reasons or ,n­
ttrn al thought proce-s3�.!! :n 
print because, it wa.5 con­
..:-erned about com�titors 
..wt,,o might sttk. the same tn• 
for.,,at!on. 

""That1s often the failure of 
n�!!i <>rganiz:ations - rhe­
w-iJJ and 1nab1lity to explain 
and 1ust1fy what and how ar.d 
why we do wh!t we do. " �aid 
Bab Stttle. d1rec<or of the 
ethics program •t :he Poyn­
:tr lnsttlllte. 14'h,ch promotH 
•�c•llence and ,ntegnty 1n
:ou m1h1m.

" It ' s  Mt a matter of de­
:end,,,. what we do. "  St.,,le 
said . "but holding our1elve1 
occounrable by tellln( read­
er, r h e  purpo.e1 ot our ac• 
uons and justifying our proc­
eue, based on our joumalis­
t,c ob l i(at,ons ancl et hical 
standar<io. \!,'hen we don't , 
that gel! pa� in trouble . "  

llralow, the Senti"•/ ·, law­
yer said there w:aa rood rea ­
son not to be 100 explicit. 

"\\le w&nt� a compet1t1ve 
edge We thooght other p�­
plo would want to do the 
same thing, SlVen the ol)v,. 
ou1 dispanty betwttn wht 
NASCAR says and what the 

1"J"led1cai t""!(.:.lmmer su.y� 
There wa:c. an ,...,,w,ou--i cue� 
rion What's goir.g on here , , , 

The med1cnl t:.·x11mrner I n  
Daytona Beach detumined 
that Earnhardt died from a 
bas�I 5kull rract\1r! , wh ich lS 

,.,uSEd by a v,olent wh1pla.h 
that hurt les the ht't.d forwud 
with \UCh forct!' th.at blood 
v�ssels a t  the base a r  the 
'ikul l  ri p apan How h4! sus. 
tamed that ,njllry is a s(,ure� 
uf sptcu latwn 

A Daytona lnternauoul 
Speedway doctor 1ia1d Eam­
hordt p robabl� died when his 
seat belt ·,nap�d. ca�smg 
his chin to :,.Jam into the 
<teenng wheel B�t af'er 
h�anng the re�ults of Earn ­
hardt 's auwp!-o.y, thrtifl! t:x ­
perts told the Sentine l 1hat 
!here wa• • high prab1b 1hty
t hat Earnhardt sufferf!d the
bas..] ,kull fr•crure l>efore
the •eat belt snapped. They
all agreed that hitting •
steenng wheel geneu!ly p re­
v,ents, nor causes. a ba:sal
:.kul1 fract·Jn because the
whN'I would •top the head'•
v10,e-nt forward rn:onon

The uact 1 ,minr t< im por­
tant. b�cause th.re@' other 
!',J\SCAR drivers have died 
from violent head mov�ment 
1n the- -pa.st n,ne month�. If 
Earn hardt d10d the ,1.me 
w•y. his death would mark 
1he fo11nll 11me a dnver had 
died from what m,ght hne 
been a prevenrab!e iniury 
l:nl 1ke other motor sports, 
NASCA!( does not n,qu1re ,ts 
drvus to us, a !-'.ANS -
head and neck support - d<1· 
vi<:• designed to prevent v10• 
lent head movements. 

If lhe Sen tinel " if&nted 
access 10 E•rnhardt 's a1,,top· 
ty photos at a court hearing 
Ott Thursday, ,ts expert. Phil­
lip A. Villanueva, m,ahr l>e 
a ble to reisoive !he confhet. 
The director of the d1v1sion 
of neurotrauma ar the Un1-
ven1ey of M11mi;Jaduon �e­
mort&J M•<flcal Ce-nte-r . Villa-

nueva i-.. m1e o f  thf' nat 1011 's 
!tad 1n,; t'.�pert� ur1 bJ.�dl
�kul : irac,u rt�

"We ' re J .1s.t tr; ing to re-­
solv& those confl icts. . p.ert ­
Qd," fr�nkhn sa1d 

The�e 1 !  another c-on fL,.·r 
me-d1a ex�rts agr,.e. t h.at 1 "  
d t lf•�uit ro, the pubhc to un •  
der�tand - the  contl1ct be­
rw-een tht publ ic ' s  t 11lhi  : oJ  
know and indr,11dwal p rivacv 
e< pec,al ly the pnvacy <>f 
Earnhardt 's  f{nevrng wHfo¼ 
But Poynter s Stee le  ,.i ,d  
sue:, 1r truSlons oft�n ,erve 
t�e pub lic, , f  don,, compas 
> 1<Jnate!y an d faicly

"'There are a numb�r 1 >!
th 1r..gs t bat news ore,ni.t.u ­
t1Jns do rhat an Ll'\ tT\1::-1, P. 

and porentia.Uy harmfu l  rtl 

vulnerable people. bur •hd!
mtrus1on and harm 1s ,\Jrne
tun!'s nece!t.;i;.1ry tn the p'.1r�
sutt of legmmate mforma
tion. '' he sald. "'I would SU't

gest the �■me iogk could an,�
ply to the Sl!'"itmef., rt-qul!',t
for the autopsy photos The .-c
m1y be 1mpona nt 1nform.1-
t1on about u.lety ts...ues  t h .it
can b• revealed r h rnugt,
th•s• photos . "

�nd that, a ccor ding •o
Brah>w . 1s the whole point

"The public purpo•• is for
us to hel p our communi ty un ­
derstand this tragedy, whe t  h·
er 1t could have been avo,ced)
bv a HANS, and ;f 1r  could::
Why a.ren ' r  they rr.endated'> '  .. ,
he said "This ,s a ddssic
muketi> l•ce-ol- ideM ,ssue
If we can't tell people wh•t
!ht 1nfonnat1on "• t!ttn thty
don't hav• the ,ntorm•tton to
make an informed dec1& ton
er influence th.O$e who make
t� dee1s1ona.. lnform anoo
result� 1n J.ecisiun .. making

It also results in under­
st anding M•ny of the c•ll•rs 
..... ho hsttn to the Ser:htt�r , 
exp lanation for scektnl!; th,e,­
autopsy photos have hung up  
expreuina support. rhe1r an  
ger di, pelJ•d. 
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Autopsy photos 
could be sealed 
A bill removing the 
photos from the 
public record is 
gaining support. 

By DAVID COX 
T--\LL\HASSH BL RfALT 

T ALI.AHASSEE - State 
lawmakers are trying to rush 
through a btll that would deny 
pubhc access to autopsy pho­
tographs 

Their push comes as thou­
sands of Dale Earnhardt fans 
across the nation wage a cam­
paign against the Orlando 
Sent:mel. The newspaper 1s 
seekmg a iudge"s permission 
Thursday to release autopsy 
photographs of the legendary 
NASCAR 
dnver to an 
mdependent 
expen for 
analvsIS. 

Sennnel 
Editor Tim 
Frankhn has 
repeatedly 
reassured the 
pubhc that EARNIWIJT

the newspaper has no plans 
to pnnt. copy or handle the 
pictures of Earnhardt The 
Sentinel hired a medical ex­
pert to reVJew the photos to 
resolve questmns about 
whether Eamhardt's miunes 
may have been prevented 1f 
he had worn a head-restramt 
deVIce 

The Volusia County medi­
cal exammer concluded that 
Earnhardt died from a basal 
skull fracture Such a fracture 
1s caused by a VIOient wlup­
lash that hunles the head for­
ward wtth such force that 
blood vessels at the base ot 
the skull tear apan 

However, a Daytona Inter­
natJOnal Speedwav doc:c,, 
said Earnhardt probably du,,c 
when hls seat bett snacpcc 
causing his chm to ,lam ,nc,-

thesteenngwheel 
The Sentinel's pursuit of 

the autopsy photographs 1s 
mtended to d1Scover precisely 
how Earnhardt died so that 
other such fatal mJunes might 
be prevented 

Gov Jeb Bush. House 
Speaker Tom Feeney, R-OVIe­
do. and other lawmakers 
hav,e received more than 
12,000 e-mails from Earn­
hardt fans across the nation 
demandmg that they stop the 
Sennnel 

"The fact that the Sennnel 
has a well-mtentJ.oned monve 
for seelong access - that 
doesn't mean someone else 
will," said Feeney on Monday, 
the eve of thIS year's legisla­
tive session 

Reps Randy Johnson, R­
Celebration, Jeff Miller, R­
Pace. and Sen. Jim Kmg. R­
Jacksonvtlle, are draftmg leg­
islation that would prohibit 
the release of anyone's autop­
sy photographs Such photos 
would be treated as pnvate 
mechcal records 

A spokeswoman for Bush 
said he suppons the idea Au­
topsy photographs now are 
pubhc records under the 
state's _open government 
laws 

But lawmakers acknowl­
edge 1t 1s unhkely they can 
pass a law before the Senh­
ne/'s court heanng Thursday, 
where the release of the Earn­
hardt photos 1s to be debated 

O.Y14 Co, can bo ruchtd ii 
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Our Views 

Let reason prevail 
Autopsy photographs are part of the public record for good 

reason. Emotion should not drive public policy. 

G 
rief, no matter how 
profound, should not 
dnve the creation of 
public policy. 

When Dale Eamhardt's stock 
car crashed into a retairung wall 
dunng the final seconds of last 
month's Daytona 500 race, kill­
ing the legendary dnver, the out­
pouring of emotion was palpa­
ble. Thousands flocked to me­
monal serv1ces honoring his 
many acluevements m the sport. 
Thousands more set up make­
shift shrines. 

The cause of Mr. Earnhardt's 
death, nowever, remams un­
clear. 

Seekmg to unravel that mys­
tery, the Orlando Sentinel asked 
a Volusia County Judge to allow 
a medical expert hired by the 
newspaper toi:eview the_<1_1.1topsy 
photographs The Sentinel wants 
to detemune 1f the use of a head­
restramt safety dev,ce now used 
by other racing orgamzations 
could have prevented Mr. Eam­
hardt's death 

But Mr Eamhardt's widow, 
Teresa. obJects, contending that 
public rev,ew of the autopsy 
photographs would be ghoulish 
and cruel She also urged Dale 
Earnhardt fans to lobby state 
lawmakers and Gov Jeb Bush to 
prevent future public access to 
autopsy photographs 

Mrs. Eamhardt's request cer­
tamly has emotional appeal And 
her anguish is heart-wrenching. 

But autopsy photographs are 
part of the public record for good 
reason To begm with, of course, 
the public pays taxes to collect 
and store that information. 

More unportant. though, IS
the protection that keepmg that 
record pubhc affords people in 
many walks ofhfe. 

What would happen, for ex­
ample, if a nursing-home patient 
died suddenly from what offi­
cials said was natural causes? 
What if autopsy photographs 
could prove otherw!Se? 

What if a family who lost a 
loved one wanted to publicize 
autopsy photographs as a public 
service, so that other tragic 
deaths could be avoided? 

What if a wealthy corporation 
failed to prov,de for the safety of 
its workers, an employee died 
and the company discouraged 
inqwnes to avoid bad publicity 
and potential legal liability? 
What if autopsy photographs 
could prove that the company 
was neghgent? 

What if a medical examiner 
was mept, or routmely botched 
medical exammations of horru­
cide vict1IDs? How would the 
public ever know? 

Many pubhc records contam 

unseemly, embarrassing or dis­
turbing mfonnallon - domestic· 
violence cases. horrucides, car 
accidents to cite JUSt a few But 
those records are available for 
public inspection because there 
is a correct presumption that 
taxpayers have a nght to exam­
ine how their tax dollars are 
spent. 

'Nhere would lawmakers 
draw the line? 

Some have suggested that the 
courts determine, on a case-by­
case basis, what mformat10n to 
make public. But if government 
starts restnctmg what people 
can see, the people will be at the 
mercy of government. 

Another proposal holds more 
promise: Give the public access 
to view and analyze autopsy 
photographs but restrict the dis­
-semination -or reproduction of 
such material. 

That would assuage Mrs. 
Earnhardt's concerns that the 
pictures would be pubhshed -
which never was the Sentinel's 
mtent And it would preserve the 
public's nght to get access to 
public mfonnanon 

Mr Eamhardt's death was 
tragic in so many ways But law­
makers should tread carefully 
before allowing raw emotion to 
influence the formulatwn of 
public policy 



Keep stock-car racing safe 
One motive dnves the Senn­

nel' s pursuit of information 
about what caused the death of 
Dale Earnhardt. safety. 

Before Mr. Eamhardt's death 
last month, during the final lap 
of the Daytona 500 automobile 
race, three other National Asso­
ciation for Stock Car Auto Rae­
mg drivers -Adam Petty, Ken­
ny Irwin and Tony Roper - had 
died in racetrack crashes dur­
ing the past year 

Those three men shared a 
common fate· All died of a basal 
skull fracture, which occurs 
when a vmlent whiplash pro­
pels the head forward 

Experts say that inJury could 
have been prevented by a head­
and-neck safety restraint 
system known as a HANS. 

Dnvers on the Champion­
ship Auto Racing Teams and 
Formula One Grand Pnx cir­
cuits are required to use the 
safety system. Yet NASCAR, 
the top sanctmmng body for 
professional stock-car racing, 
has resisted mak.mg that safety 
move and instead has left 1t up 
to the choice of md1V1dual dnv­
ers. 

Mr. Earnhardt chose not to 
use the device. 

If an independent examina-

0

,;,\_!"-�00 SENTINEL

tlon shows that Mr. Earnhardt's 
death could have been prevent­
ed, then perhaps NASCAR will 
do the right thing and follow the 
commendable example of the 
other motorsports groups that 
require the restraint system. 

Mr Eamhardt's death 
should not be in vain His loss 
should not be in vain. 

In countless inte[Vlews, Mr. 
Earnhardt expressed his love 
for motorsports. 

Surely neither he, nor the 
other dnvers who died of basal 
skull fractures, would want any 
more hves to be lost 
unnecessarily. 
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Bush joins move to change access law 
By DAVID COX 
IA! l Al IA'I\U l\llRI All 

lAI IAHASSEf -- With the 
support of ,;ov Jeb Bush and 
the endorsement of Dale Earn­
hanlt's widow, legislative lead­
ers will unveil a bill today that 
would pruh1b1t the release ot au• 
topsy photog1 aphs 

llw ieg1slat1on, by Rep 
H.indy .Johnson, R-Celebi.11'1on,
,J11d ½en Majonty leader .Jim
King ot ldcksonv11\e, was
p1t>rnpted hy the OduncJo Sl'nt1-
ncl .., 1 tL1Ue'lt tor d Judge to re­
lease autopsy photographs of
NASl AR legend Dale Earn­
h,udt to an rndrpendent medi­
cal expert for analysis

The Sentinel wants the ex­
pert to review the photographs 
to determine precisely how 
Earnhardt died and whether 
better safety equipment could 
have saved him when he 
nashed at the Daytona 500 last 
month 

Bush will JOm Johnson and 
King at a news conference to­
<loy to announce the bill It 
would proh1h1t the release of 
anyone's autopsy photographs 
unless they were needed by a 
pohre agency for an ,nvest1ga­
t,un or unless a Judge ruled 
there was good reason for the 
photographs to be released 

Autopsy photographs are 
now open lo public in,;;pertmn 

by anyone under the state's 
open-records law Earnhardt's 
family persuaded a Judge to 
temporanly block release of hts 
photographs, but that 1s the sub­
ject of a court heanng Thurs­
day, 

Bush spoke with Earnhardt's 
widow, Teresa, by telephone 
Tuesday and pledged his sup­
port for the new legislation 

The controversy inundated 
lawmakers as they opened their 
session Tuesday. Earnhardt 
fans across the nation bombard­
ed state political leaders with 
more than 15,000 e-mails ask­
mg them to keep Eamhardt's 
photographs pnvate 

And even though lawmakers 

are movmg at unusual speed, It 
is unlikely the btll could pass be­
fore Thursday's court heanng, 

Toe leg1slation first must be 
assigned to committees in the 
Hou�e and Senate, which Sen-
ate President John McKay, R­
Bradenton, and House Speaker 
Tom Feeney, R-Oviedo, could 
do today. But from there the two 
leaders would have to use their 
considerable power to hurry 
legislation to fmal passage be­
fore Thursday. 

Feeney said the House prob­
ably would not consider the bill 
hefore the week of March 19 

D,vld Co, un be 1mhed 11 or 110-221-

116-1 
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Widow rejects proposal 
for expert to see photos 
By SEAN MUSSENDEN 
OF THE SE"'-.Tl"-!E.LST-'.FF 

Teresa Earnhardt Wll! not ac­
cept a deal offered by the Orlan­
do Sentinel that would have al­
lowed an independent expert to 
re,,ew autopsy photographs of 
her husband, Dale Earnhardt, 
without gomg to court, her new 
attorney said Tuesday 

The deal. wtuch was offered 
by the newspaper Sunday, 
would have allowed a repre­
sentatwe of the NASCAR leg­
end's estate to be present when 
a medical expert tured by the 
newspaper re;sewed the photo­
graphs The photos would not 
be publ1Shed, copied or handled 
by the newspaper 

"We found 1t not to be much 
of an offer at all," said attorney 
E Thom Rumberger of Talla­
hass� 

Laurence H Bartlett, a Day­
tona Beach attorney who repre­
sented Teresa Earnhardt unttl 
earlier thlS week, agreed with 
the Sentinel that the photo­
graphs were public records He 
had been negonanng with the 
newspaper to reach an agree­
ment whereby the newspaper's 
expe11 could iook but not re­
move or cuo: any of the photos 

�she:, having a hard nme 
understanding the scope of the 
public-rec0rcts \av.. " Bar.:Jert 
said of Teresa Earnhardt last 
week 

Earnhardt replaced Bartlett 
with Rumberger's firm this 
week 

According to a monon hied 
by Rumberger v.1th the Volusia 
County Circuit Court late Tues­
day, Bartlett's negot1anor1S 
were done "without consent" of 
Teresa Earnhardt 

The Sent:mel's request 1s 
scheduled for a heanng Thurs­
day before Volusia County Cir­
cmt Judge County Joseph Will, 
who ordered the autopsy photo­
graphs sealed Feb 22 At a 
heanng at 2 p m today, Earn­
hardt's attorneys are expected 
to ask the Judge for more time 
to prepare 

Sentmel attorney DaYld Bra­
low said a proV1s10n m the pub­
hc-records act reqmres a 
speedy heanng "We're entitled 
to an 1mmed1ate heanng be• 
cause the courts recogruze that 
'news delayed 1s news denied,' .. 
he said 

Rumberger pointed out that 
a bill that would exempt autop­
s:, photographs from Ronda's 
public-records law was to be in­
troduced m Tallahassee He al­
so said the photographs are ex­
empt because the newspaper 
plans to use them to reVIew 
safetv issues m NASCAR and 
not f0r government ove:r.:;1ght 

S,!'in Mus.sendtn c.rin be rtiich� ilt 

smus�ndfon1<»orlindostntmtl.com or 

3116-851 7914 

•



Newspapers 
back Sentinel 
in photo case 
By OlRISTOPHER BOYD 

,t ' -,£'\, Tl"-.:EL ::i .,.- \.FF 

Four metropobtan newspapers m­
cludmg the Mtamt Herald and Tampa
Tnbune. have JOtned the Orlando Senti­
Pers anempt to gam access to autopsy 
,,nows of "IASCAR legend Dale Earn­
nardt 

The newspapers took the act:Jon anud 
a gTOwmg debate over the photos. which 

Widow rojoct> d••I, 
Lawmilktts sttk to 

block •cm,, D5 

the Sentinel wants 
to exarrune as part 
of its mqllll)' mto 
the crash that 
killed Earnhardt 

dunng the final lap of the Da,�ona 500 
on Feb 18. 

Earnhardt's widow, Teresa. sued Vo­
lusta Countv four davs after the crash to 
prevent release of tlte autopsy photos, 
calling tt an invasion of the farruly's pn­
' acy \ olusta County Crrcu1t Judge Jo­
seph V."tlJ granted a temporar) mJunc-

PLE\SE SEE PHOTOS, OS 

PHOTOS mm, r,1 

non barnng their release on the 
grounds that they are not news­
worthv 

The next dav, the Sentinel 
made a pub!Jc-records request 
for the pictures 

In addinon to the Herald and 
Tnbune. the Los Angeles Times, 
Ch,wgo Tnbune and WF1A­
Channel 8, a Tampa NBC affi!J. 
ate. JOmed the Sentinel's laWSUJt 
to obtam access The Sentinel,
Times and Chtcago Tnbune are 
all owned by T nbune Co. of Clu­
cago. 

The Sentmel also has re­
ceived support from the Soetety 
of Professional Journa!J.sts, 
which IS the naoon's largest 
JOurnallsm asSOCtaoon, the Re­
porters Commntee for Freed om 
of the Press, the First Amend­
ment Foundallon The Assoaat· 
eel Press Spans Edltors, the St 
Petl?rsburg Times and two other 
Tnbune newspapers, Newsday 
on Long Island, N Y . and The 
Sun of BaltJmore. None IS part of 
the laWSUlt 

"It's gratlfyrng that some of 
the biggest JOwnahsm orgaruza­
nons m the countty see the trn· 
portance of keepmg these re­
cords open to the pubhc," Senll­
nel Editor T unothy Franklin said 
Tuesday 

The newspaper, wluch pul). 
!Jshed the results of a SIX-month 
mvesnganon mto NASCAR 
safety Just days before Earn­
hardt's death, wants an inde­
pendent medical expert to srudy 
the photos The newspaper said 
the mspect,on IS needed to help 
resolve how Earnhardt died 

We are very 5ympathet:J.c to 
the Earnhardt farruly but we be­
!Jeve there's interest about the 
quesoon of NASCAR safetv," 
F ranklm said "In less than rune 
months. four '-IA.SCAR dnvers 
ha, e died I believe our role 15 to 
prn,1de as much credible and m­
aependent mfonmanon as possi­
ble about the deaths of Mr 
Earnhardt and 'he other dnv-
ers 

public-records request 
drawn thousands of ccm, 
phone calls and e-mails Sever., 
Flonda legislators say they pldr 
to mtroduce bills to prohibit re­
lease of autopsy photos 

The Sentinel and 1ts suppon­
ers argue that. under Flonda 
pubhc-records laws, the courtS 
can't block access to the photos 

"These are pub!Jc records 
and we trunk 1t ts very unportanr 
that these records be avatlable • 
M1am1 Herald Execunve Editor 
Marnn Baron said "Tius IS all 
about checks and balances m 
our system The press should be 
able to exarrune these photos " 

Tampa Tnbune Execume 
Editor Gill Thelen said access 15 
unportant both to the Senllnel's 
newsgathermg effort and pro­
tecnon of the public's nght tom­
forrnanon under Flonda's Sun­
stune Law 

'It's mformatwn that IS mate• 
nal to the publ.K:'s understand­
mg of what happened m this 
case," Thelen said "And we cer­
tainly want to ensure that no 
holes are punched m the Sun• 
stunelaw" 

Ray Marrano. president of 
the Soetety of Professional Jour• 
rta!Jsts. said publlc concern over 
how the photos rrught be used 
clouds the real 1SS11e - open 
pubhc access 

"What's gettmg lost m the de­
bate ts whether government has 
a nght to wtthhold records that 
are clearly pub!Jc," Marrano 
said "And the answer IS =ple 
Government does not and 
should not even trY " 

Barbara Petersen, execum•e 
dlrector of the F = Amendment 
Foundanon m Tallahassee. said 
the CJ.rCU1t Court Judge over� 
stepped tus authonty 

"I don't tlunk the 1udge can 
do what he's domg under Ron­
da pubuc records la¼'S " she 
said "lne JUOge doesn't have 
the authority to balance public 
and pnvate mter;,sts, that can 
only take olac,, m the L,egisla­
ture" 

::::1esp1te L'1e nev. spaper's as- C� Bur:! un � � i1t 
.::;un11ce that It v.nuldn t uub!Jsh, cboydo'�001 er 407-00. 
cop'r or hand.le :.ne pictures, its sm 
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DRAFT #1 - Confidential and E:-cempt Language 03/02, 01 

A bill to he entitled 
An act relatmg to puhhc records: prov1dmg that autopsy photographs or videos are 

confidential and exempt from the reqmrement� ofs 119 07(1) cind s 24(a), Art. I of the 
State Conslitut10n; providing a statement of public necessity; prov1dmg an effective date. 

Be It Enacted hy the Legislature of the State of Florida 

Section I. Photographs or videos of an autopsy are confidential and exempt from 
the requirements ofs 119.07(1) ands. 24(a). Art. I of the State Constitution. except upon 
a court order on a showmg of good cause Any state or federal agency that 1s authonzed 
to have access to such dllcuments hy any provis10n of l.iw shall he granted such access m 
the furtherance of such agency's statutory duh'::),.Jlotwithstanding the prov1s10ns ofth1s 
section Tlus exemption 1s sub1ect to the Open[iGowrnment Sunset Review Act of 1995 
in accordance with sect10n 119 15. Flonda Statutes. and shall stand repealed on October 
2, 2006, unless reviewed and saved from repeal through reenactment by the Legislature. 

. Section 2 The Legislature tinds that photographs or ndeos of an autopsy show 
\ the d1;ceased in graphic ,md often d1sturbmg fasluon. Such photographs or videos may 

-+(J' depict the deceased nude, brmsed, bloodied. broken. with bullet or other wounds, cut 
u.f-r �red, or decapitated As such. photographs or videos of an autopsy arc

\ 
highly sens1t1ve depictions of the deceased that could result m trauma, sorrow, 
humiliation. or cmot10nal mjury to the immediate family of the dcceased._as well as 
in1ure the memory of the deceased. 1fCBJ31td and pttl'Jlret'.1'.e�The Legislature notes that 
the existence of the World vV1de Web�nd the proliferation of personal computers 
throughout the world encourages and p�motcs the wide d1ssemmat10n of photographs 
and videos twenty-four hllurs a day and 

�
at such widespread d1ssemmation ofautop,y 

photographs and ,,1deos \\Ould
1suhieet eh nnmediate family of the deceased to 

continuous m1ury Further, the )Leg1slatu e notes that the contmued availability of other 
types of informat10n, such as tJie autopsy report, are less mtrusive and m1unous to the 
1mmed1�te family members the dec�sed while still prov1dmg public oversight. Given
the likelihood ot mJury to - ed1ate am1ly members hy the d1s,emmat1on of-autopsy 
photographs and videos nd the av' 1lability of less mtrus1ve means of prnv1dmg publ

_;5--­overs1ght, the Legisl re finds t t it 1s a public necessity that autopsy photographs be 
made confident,;3: d exempt;ffom the requirements of s I I 9 07( 1 J and s 24(a). Art I 
of the Statrstitut10n 
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DRAFT #l - Inspect But D�t Copy Opt1on 03102,0 I 

A bill to ht: entitled 
An act relatmg to public records: providing that autop,y photographs are exempt from the 

copymg reqmrements of s 119 07( 1) ands 2-t(a), Art I of the State Const1tut10n, 
prov1dmg for mspect10n under superv1S1on, prov1dmg a statement of puhltc necessity: 

providing an effective date. 

Be It Enacted by the Legislature of the State ofFlonda 

Section I. A photos,raph or video of an autopsy that 1s a pubhc records is subiect 
to public mspect10n but 1s exempt from the copymg reqmrements of s. 119 07( I) ands 
24(a). Art. I of the State Conshtut10n. Photographs or videos of an autopsy may be 
inspected only under the d1rect supcrv1s10n of the custodian of the photographs in order to 
ensure that they are not rcmo\·ed or copied by an unauthonzed viewer Autopsy 
photographs m.iy be copied only by an irnmcd1J.te family member of the deceased, ,m 
attorney representing an immediate family member of the deceased, a state or federal law 
enforcement agency, or upon a court order upon a showing of good cause. This 
exempt10n 1s ,uh1ect to the Open Government Sunset Review Act of 1995 m accordance 
with sect10n 119.15, Flonda Statutes, and shall stand repealed on October 2, 2006, unless 
reviewed and saved from repeal through reenactment by the Leg1 slature. 

Sect10n 2. The Legislature recogmzes that autopsy photographs or videos m the 
custody of a governmental entity are public records. The Legislature finds that 
photographs or videos of an autop,y show the deceased m graphic and often disturbmg 
fashion. Such photographs or videos may depict the deceased nude, brmsed, blood1ed, 
broken, with bullet or other wounds, cut open, dismembered, or decapitated. As such, 
photq,,raphs or videos ofan autopsy are highly sensitive depict10ns of the deceased that 
could result m trauma, sorrow. hmmltation, or emot10nal mjury to the immediate family 
of the deceased, as well as mJure the memory cif the deceased, if copied and publicized 
The Legislature notes that the existence of the World Wide Web and the proliferat10n of 
personal computers throughout the\\ orld encourages and promote, the wide 
d1ssemmat10n of photographs and \'1deos twenty-four hours- a -day and -,hat such 
widespread dissemination of autopsy photographs and videos would subject the 
immediate family of the deceased to contmuous inJury As a result, 1t is a public necessity 
thJ.t the copymg of photographs or\ 1deos of .in autop,1 be made exempt from s 
119 07(1) ands 24(a), Art I of the State Constitut10n, while ,t!ll permittmg pubhc 
inspect10n. Further, the Legislature notes that, m add111on to mspcchon of photographs or 
videos of an autopsy. there contmue to be other types of available informat10n, such as 
the autopsy report, that are less mtrusive and mJunous to the immediate family members 
of the deceased while still providmg public oversight. 
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F1onca Cm-:uu Courr, Eig':"uh Jud1c1al Circuit, 
Alachaa County 

STATE of Flo:ida, Plamt:ft, 
v. 

Dan.1y Harold ROLL!l'<O a,k/a, Michael J 
Kcnnocy a/k1a, Mike Kennedy, Pefonctani. 

l\'o. 91-3832 CF -. 

July 27, 1994 

Ract Smith, Sme A:ty., Pon Roy,ton, Eig:,th 
Juc1c1il Circuu, G.:i.w�svill�, FL. 

C R.dwrd Patk.!r, Pub�1c: Defcn�r, E.1g:nh 
Jllc.ic1al Circuh, Gan1r:!)v;l!i:, FL. 

Gabel, T•ylor & Dees, George D. Clab<l. Jr , 
Charles D. fobm, Jacksonv,ue, FL 

Holland & Knti;hi, Gr<££ D. Thor.1as, David S 
Bralow, Tampa, FL. 

Deborah R. Lmfield, New York Times Cu , New 
York Cny. 

JeroW. i. Sudney, As=i= Gell. Co=L, :.u= 
Hearld Pub , M1am1, FL 

Ma:eer, Harben & Bates, P.A., James R. Luss,er, 
Orlando, FL 

Tho101as R Julian, Mwn1. FL 

ORDER ON DISCLOSuRE OF VICTIM 

PHOTOGR.�PHS AND VIDEOTAPES 

STAN R. MORRJS, Circu.t Jadg<. 

•1 ·r11e State Attorn,,. on hehalf cf ihe farmlles or
:ne murd.ereC \'icams, :1:ed a mo11on reqw.esr.Ulg non
disclosure of those photv,rapn� a.rid videotapes
v.r.ich depict u:e victims both ai the tr.�rdor m·nt
a.nd the autopsy room of me Dis1nc; III Medical
Exa..,,,im�r:- Tite m U4(.. was suppdtteJ by I2
anidavm f:om �r.c= pa.rem.:, and s1bhngs of �d:
murder v1c1:irn cxp:-essing tlie1r behtf t..1i:) would
suff�r turu.:-c harm b) fanller disclosuTe of these
pho1ographs and choir opimcn !hat their nghis of

priv,icy wodd be :hereby v,ol�l<C. Auac:,ed as 
exn.bns were "anoJs derrn.nds by 1hc:: medl& tJ ste 
i.nd copf these a:id orher discovery maierials. The 
issue wa!l raistc prior io tnal and ar lhe penalty 
phase proceedin�s subseqJem to tl:e entn of the 
plea of gui,ty by the defendam 

TI1e record contains hund:eds ct pho:ograph� rnkcn 
.ar the s;:er.� or at tt.t; autops!eS, en!; sevente-en of 
which wen� adrr.med �.to e, 1de::icc Prior rn ·rial 
,nd aga.n pnor to the penalty ph•� proceed,r.�s. die 
coun had held a senes ut bea.tu1gs upon mouon of 
the defendant to Ir.ran or proh1b1� che use of the 
v,cmn, ?h□tographs a: trn<l or at the pewit)' phase. 
The Cour, afu:r hearing. excluded some 
photograph:- on t..he h...'.t� lhar they wen� 1:-:1.·le'\1 :u'H 
or, on the ba�1s 1.1\at. their rele\·ance was omweighed 
by ue pmer.tial for prc;ud,ce to 1he Defendant 
The Coon requuced o!lier plloto�rapl1S to be alu,red 
or cropptd in -suc...11 a fashwn as to reduce undue 
preJi.dic1al ,mpac: The Couri men ordered the 
Sia:e :o file all phme,grtphs u1 !he record for iny 
:'utu:rc- re,, 1�w by an appeUare c0urr. 

Dunng lhe pcr.alry phase the Courr did not dose 
proceedings or :n ,ny w�y unpede me right of the 
mcJ1a or pJblic present m ihe couruoom. Any 
diffi.ci..h; in observing_ lhe p:ac�eC.in�s was :he 
?reduct of the phy!!Cal c!es,gn of th< coumoom and 
:he pos.,Jionmg of video CilUera. (locat�d on .a siand 
built by the media at the!! request) inside the rail 
and '° the back and stde ot the wry b<>x at ,n •n&le,
so t.iat ihe camera might record etc procc:d.n&s 
frotr. the jurors' p•rspocme. The Court did 
prohibh :.he fi..i.UJ: disclosJrt, obstrva.uon or 
copying of the photcgriphs of the vu:-tims u..7.Ul a full 
hearmg "as held. All oL'ier physical cwlence, 
mdudmg photograpll.s of u:e crime scenes not 
dep1-cu.ng :he v:cu.rr.s, was d1splayed :;ich evenmg 
for- the medlll a..'ld p'Jb!ic on a ;able er «ml loc:ued 
ir.unediat<l> ber.md the bar 

A heanng wJ.s he:d en the S�•ie·s mouon on Apnl 
12, 1994. ar which !he Pefendanr, his COl,nsel, !he 
S[ate Anorncy me. two counsel rcpre�eming media 
o:gamzauons wer� present and preseni.ed argument 
!vltd1a anomers :'.}reser.t represem.ed :he Gair.e�v1l.e 
Sur., t.1le Or!ondo Sennnel, the Florid• Al.1gamr &r,d 
WESH-TV Orlando. The Sme presemed the 
mouon on behalf of the vicruns m amic1;,a1,on of 

Copr. t· WeSt 200) No C!aun to Oni:. 1.. S. Govt. Works 

ti �" 1r:.i 
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cemand on rlle Clerk o: Co•rt and 1.pon ocher 
records custod1;ms for revlf!w and copying of rlle 
pho1o�r.1phs a.�d of cnrne scei:e ,idemape,. The 
videornpes had not be<:n adlr.J.ne::! imo evidc!lCC. 
':lle Ocfendam t0ok no po�iuon on 1.hese iss·u.es. Ai 
ihe nearuii, counsd represent�d tl:a1 some media 
ic-pre!i�numves could noi: s�t the exl:".2oirs o:'fer�(: 
m[o C\ 1der.c:. alL'1oug:h acco;:ss to �ucn exhibns was 
netded tn order IO adequatt'ly evalua:\! gcvcrnm�m 
operations Reporters wisJ1ed 10 be ab�e io p !&:e 
themselves m tt.e posnio:n of r..1e ju:oIT .:i crder io 
evaluare mdeper.der.tly tt:e unpaci of t:,e phom&raphs 
on lhe proceeding. Medi, cmmse! offered a 
compromise on behalf of tl1eir cliems 10 limit 
inemsdves 10 review only :hose pnoiogra.phs 
presemed m tt.e jun, , to do :io m cht' presen� of :.1',;; 
Clerk and no: to n.-proauce, copy or remo\i� Ule 
photograph:; Ir. adQ.1.1on, ui�y stoned n w-1s: r,ot 
;.�eir in�e::.uon LO pnru or pu.Jlisn :te phot.og:.iphs 

The Public Recorcis Js.,·ue: 

•2 The first quesuon Kl be answered is whether !he
pho:ographs of tte bodies of L�e vicum! are public
r:cords under the law of !he Siate of Florida. � 
, aurr finds rhar rhsy arr publ;c rccm£,s. The 
phoLogra.pl:s were ra:.:en by officers of die State in 
tne course- or t:1e mvesng.auo.n and. are i:i. the 
posses51on of officers of \lie Siate in tlleir off.c ial 
c:tp::!ddes . All wiere created as part of the cnmir.al 
,mesiigacion o! 1l11s caie ;u-.d all were subjec, co 
pretnal discovery pursuant to Rone!. Rule of 
Crimm,l Procedure 3 220 . Uie pl101ograp�s �ave 
been 1he subj�ct of numerous orders proh1biling 
prc-inal disclosure in crder m prese:-ve the fair rn.a.1 
:ights of \l'.e defendant Tt,e ranonak of all 
prev 1o�s crders of nondisclcsu.re, mar Ule 
ddcndant ' � nJ_f.1 m ! fair tnal might be 
.;C'mprc.m1'>i:d by the chsclosure, no !o:iger .applic:s_ 
;'he =rcili =t ,, <fuc.lased tnd are subJect to 
.nspect,on and c.opyu'i,g unles::. Ule law rec-ogni:z"'� 
some excepnor. suffic1ent to proh.bn or m l:iOm:: 
fasl:ion restrict ?Ublic �ss. 

The SiandiTig lss,u: 

Th:- ned,a q\...est10:1td the stanCin,& of the State 
-\(�orney m raise the dai.-n tr.;:.t disclosure of thi: 
materials woulc m some way comprormse Ult :igh1 
m privacy of the v;cams ' !arn1hes Tc: cour·. fmds 
tl1a1 lhe Siaie Anomey j""' ;iJ, e Slancll.,g First, 
t.ht- rna:r!:ial sol.!gh.t by tlle m�<ili is m t..1e possess.on 
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of me Sme Auorney m h,s capacity as records 
cuslOdlan- !1 1s me Sca,e Anomey, as well a, \he 
Clerk of Coun, who is requested to reita.se :he 
rnaierial 10 tl1e media The Sme nas had s1.nding 
w com:m pre:.n.a.l mo�lOn! for nondisclosure rr. order 
co prmect tr.e dd,;ndant' s ngh1 :o a fa:r m;il. R,le 
3 220, Fl.i .R.Cri.m P , .Ulows "any person" 10 raise 
[be issue of nondhdo:s:ui:¢ . The Sraie Anorncy is 
£iven s�iutory dut�es to nou!y a.."1£1 U1:on:n v icd□s of 
me prcg:ess of the prose�uuon , as Wtll as IO present 
marters on tl'.e;r behalf such as requests for 
restit'Jtlcn ,  The v1c:2ms themselves , tllrm.:sh 
corresponder.ce to ih1s Courr, have ra.si!d the is�i;t 
and have reqi.ested ma, tl1e photogra;ihs noi te 
dtsclosed ill ord<r 1.0 pro1,;c1 lheu nghis IC priva:y. 
Toe Coun fir:ds ;hat chi: State At:ome-J ha� 5land1ns
re raise lh1s 1ssut and tJat the issue .s one properly 
addressed to thf! '.Ti.�: J\.ltlge :i.s colb1er:..: m 1he 1sS'.les 
of gui lt, l.mo.::rn�e a.nd semence. The nghi of U11: 
publk. a:.cess lu public records , lhe n�t11 to J fatr 
trial at.<! tb< righ: ,a privacy ha.1 dcrr.ina1ed much of 
tlus Cuun'  s Iime md anemion for 1.hc pi�t 1v.-o 
years . 

The Exi,r,nce of a R1gh1 ro Pmacy m ,he Mareria:s 
rhemstlves. 

Ii 1s Important to llOte t.1at thlS ..;asc does nm de::i.I 
..-i..,ith t.'le First Amendrn.em ngl1t of rhe Press to 
pu.bllsh mai:etial already leg1umately in iht'lf 
posses.s!On,  nor does it involve any action agdmSt the 
Press for improper disclo�u;e of �uch m.tl�nal. 
Thos., issues, should they arise , would bt guveraed 
by lll• prmc1ples enunciat<d m Flonda Siar v. 
B.J.F. ,  488 U.S. 887 , 109 S .Ct 2 1 6 , 102 L .E<! 
208 (1 988) and similar cases. [FN IJ Ralhor, :his 
C!S<C deals wilh !he obli�alion of a gv, emn1cat 
official having cJswdy of public rec::>rdii ,o Ciscloic 
!hoS< records ,  when lhe disclosure woold im?mge 
on reco,smzed pnvacy m:erests of an mdiv•dual who 
is :h: subjeci of tho"' rcco,ds lt 11 tl1e Pubhc' s 
Right Kl Know rather ma,: tl1e Media ' s  R,&hl ;o 
?ubhsll w1l1cll is ai l66Ue here 

F� l Su aiso C.omm�m · F"lonaa Siar l. J.J F :  
TM w.�oni'.fi-1 ODJitcrat.On of the Torf of hn,s1011 of 
Pnvacy ;hrough 1hr Pi.bbcarwr. tf Pn ,,ale Faes. J S  
liASTl�GS CO!\ST !.. Q 39'] ( l QS l )  Comwr11u. 
Flori.:/a Siar v. B J, F . The Righi Dj Pm1ry 
Collides w,,h :ht Fim Amendm,m. 75 !OW "'  
L REV 1 39 (590). 

•3 The Supreme Coun at P.on;l.i has c.e:u-1)' held
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that l):e Public's imeres; m th• di•closurc of public 
records pursuar.t io si:.ltllte is to be balanced :;.gal-�s: 
the privacy rights of !he subJ:c:s cf those records. 
ln Posr- l•,i'cwswuk Slatloris, e; al. Y John Dae. et 
al., 612 So,2d 549 (l992), 41• Court stated ·Here, 
we also qualiry the pcbllc', s1azu1ory ngnt cf accw 
to prema/ drscovery info1matum by balancin&: 1t 
agamsi the Ooes' consdTUtion.il rigJ.t ;.o pnn.cy 1

' 

lr. co�g to :ts decision, tl-.e Court relied on .Barron 
v Flonda Fre,dom N,wspapers, 53'. So,2d 113 
(fla , l 988) to esiaobsh the v,nou$ grounds on the 
bas,s o: which mattnal statuteriy sulljecr tJ 
disclosure rr.ay be with:1eld !rorn me public 
'Closure of coun proceedings or cecords slwuld 
occ1Jr on!) when nec:ssary . . (:') to ;:void 
subs<am,.,J m;ur, to a party �y d,scioscre of matters 
protected by a corr.men Ja-., or pnvacy righ1 not 
�enc1 a.Uy u1hcrcm m Ule 5pe�1fic type of civil 
p,ocwlmg soug�c 10 be closed " The Supreme 
Coun 1n Barron had specifically found tr.a, 'i;uder 
appropriale mcumstances. lhe consmuuonal right of 
privacy embbshed ,n Florida by the adopuon of 
article r, !tctinn 23, could form a constiruuon1-l 
basi, tor closure under (e) or (!)'". Barron at I 6. 

TI1e Coun :n Doe went on tO �xpla1r. tha1 !he 
mforma.uon wtnch wcu'.d be wi:hheld trJtn 
disclosure was mformauon wnich would be of an 
imimate, polc-r.ualiy embarrassmg, mfonnanon 
They held that the nillles illld addresses of tlle 
ind:viC.uals involved did nm consutute the! kmd of 
utforma,ion which would fall under the md>Viduals' 
nght :o prhac;. Mater;aI includ.ng 'inuma1e 
mforma.1ion relating to genital si2.� and scxua.l 
performance," Mwever .. wnold be evaJuate<l in hgh1 
of :.'le nghl :o pr.vacy, and, m Do,. the Supreme 
Coon be!d ;h,r such infonnai1on should nor be 
re!eascd. ID the public 

The Ccun finds tllat lhc rr.aierials a� lS!:11.li! U" thi.s 
case. phOlographs of tte nude a.nd munlared-bodies 
of tr,e ,irnms as thei ""'" foWld by uwesug•ur,g 
officers, alchough they are public records as doftnt<i 
b) st<Atu1e, ,ar� rr.atenils wh1ch would be S',.ibjec: to a
right to privacy were the victims sttll alive

The r:xis,�nce of a Ri8hl 10 prn,ac:y in rfJt: Relanvts 
of 1he Vicwm· 

.c\Jthoush :.he v1cums b this c•se \.\-ould have had a 
R:ght 10 ?nvacy U\ the rr.a:e:l&Js ii lhey �•cl 
S'Jrv<Vec, the Court must now detrrmir.e whelher the 
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close re.adv�s of the vicnms hav:- a. puvacy imerest 
which S1.;r.-h t!S th! dtad::n ot L"l.e ",cums. Toe c!cse 
rela.nves of .. 'le victims r.iigh: ac�uire such l! nghi, 
either d:rwauve from dle vict!r.15 1hc:nsel\.es or :n 
their own right. 

Most couns cor.s1denng t.he issue have ;1eld i:h,u the 
close relat�ves cf a v1cmn co not .icq�ire <1 
derivadve right to privacy The v1cnm' s ngh� :o 
privacy does not survive the death ct t.'lo vicnm In 
so doing, the couns have adh,red to the common 
law rule um actiom :m o!v�,i .ibel, defamation ana 
LlJe �ke do nm survive lh• death of a party. [FN2] 
The rccenr F\onda case of Williams v C,ry of 
Mm,ola. 575 So.2d 683 (Pia 5th D,C A , !99l), 
•pparent!y follows L'l:s policy when a post-d,at.'1
acuon for o.,.rnages for wrongfu: disclosu:e is
brought by 'Che s.irvivars of i;he v1cum,

f'N2 Se�. t',6, Nc>1e: Dt!JfJJncuion Sim,r.,..abillfY and 
rfu: Dtmisi of rJ� Armqua1tt! ".-1a10 Personaii; .. 
Docmn<, 8! COLUM.LREV, 1533 ,l965). 

*4 A ctecis,on in at loas1 one federal coi.rt
\.0;1duck-d thar a re.a:ives nght of pn-.:acy docs
exisi, a nght which may, upo:1 bab.nce, b� �ufficicm
tJ prohlbn d�closure of :rnuerials whkh woulc o�
subiect to • ngh1 of privacy were ihe victim abve,
N.Y Tun,s v. N.-ISA. 782 F Supp. 628, 19 M,c:a
L.Rep. 1688 (1991). [FN3l fa �'lit case, the
fam:lies of deceased astronauts d:d ao: ,..,,,h to
su!fer by hemng the v1Jices of the dec��sed repertled
m tte media. Toe Court fo.md this 10 be a ,cCfic,cm
baslS re deny � federal d15Closcre derr.and ,ecaust
iht starnt� >f'(."(..lfh .. aHy ex,cprc:::d ih1s 1:ype of marc:r.al 
from d,scJo,ure uncer the pnva.cy rig!m 
acknowledged as part �f f•deral law, Although m, 
specific le�al bi.Ses difff:r, :he r.:ontent analvsis 
duecrn:c ':ly the Flcnda Supreme Coun leads m th� 
conclusion thal a photograp:-. of a stabbed nnd 
muulated child or sibHug -shoold bt a!fordtd the 
sam� Slan.d under our law as would a ,o.ci: ur.Cer 
federal r.ottons of pnvacy 

FNJ. Sf¥ also Michigan's Freedom of lnfcnnar,on 
'it1 and Puso,iQi ?nvac;r A D1-.,e.71!'nct }Tom Uk 
Ft(iu4l Frudom oJ lnJormanon Ac: as w Prnan 
lnurtSI! of Dtctascd Persons arid lktr Fc.m,JJe; 5) 
U:-.1V. OF DETROIT MERCY L.R 599 (l99Z), 
Con:mnarona/ l,Q,,.,. lrujrHril4al\' RigM re 
D1scki:l1.traJ Prwg�r a� L1,.mil�d b"Y Pub/1c Reco1ds 
.·!cl. 10 STETSON LR 376 (198!1: Gr«:nb«•, " 
Disclosural PnvaC"y m Flonda-Drawms rht 11.nt 
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lr. addi,,on, ilie r�lat.ives of the vic:ims may clal.Jll a 
r1gh1 of pt'.vacy 1:1 their own niht, io pre;vent the 
d1rect u.i.1.m1,, sorro'w a."l.d humihanon which they 
m1gh1 suffor from public dlsp,ay of mmnate :uid 
poiemially embarrassing phowgnphs of I.he 
:r-.t..:ila:ed bod1:s of Ul:1:- �hild:-en . Toe f,u:uhcs 
have .scogh1 proh1brn.on of any furure dLSclosure. 
Thay claim t ngt.t to privacy and Ibey wish ro be 
harmed no tur!htr by being co;if1O01od m i.>ie media 
with ;be images of L'lcu: slain and muuJate.:l .oved 
ones. This Court .:1as re-,riewed L.'1.e phorn►riilphs 
;nany lur.es in camera, J1 hearings and dtr�� the 
penalry phase froceed.ngs Common sease and 
experience dictate t!m no re.sonable person could 
e>pec1 :hese cla1man1s to face lhese images ,n a
p.ibhc f.:m.;n-. wnl:.out sreaf emorioiwl dlstrew; a.n<l
trauma

Theo Barron couI1 noted ''it 1s generally tht! con:ent 
of ,he subJect ma«er ra:her t.'ian cbe scirus of ,ho 
p.ny um c!e<ermmes wbe!ller a privacy iu:e,es,
t"Xisrs and closJre shcl.l.:d be pencined " The court
:hen wen, on :c hold tl1a1 ono ot :J,.e b_,.,s on whicn
:.he pr:v :1cy ir.terc::i't rraght . on ballnc:, ourwr:igh the
pubhc.'s nght lo knOv.' 'was " (�) to avoid si..bnar.:,al
i.nJL.!r)' to 1nnoc�nI LiilfC. piirue-s !c g , to prote:::t
yo:J.r.g " 1t.11esst$ f:oir. otfrns.vc tesumony : :o
proteci c.hild.rc::1 1r. a .:!!vorcc} . ,. Although � +<:;Sue
arose, in ear:on, m the context of !he c!o,mg of a 
courr proceedUlg 10 media represtntauves. the 
rs.uon.1!e exttnds :o mter s1:ua:ions 'whtr!! tht ng:,r 
to pnncy might require \be non- dtsdosure of 
ol!:e:wise public rruteri.! Tlte potential for 
substannal 1r.1ur.1 to 1,.nocent third pan,es 
presumpuvel, applies to rhe inum•te rel.iives of 
mi.rd�red victims The coniem of r.he subject 
m:mor--the photographs of the n�e :iod1es , the siab 
wounds and I!lllUl•ucn, of th• victiCTS--<:an 
reasonably be cxpcc1ed ro cause exu-emc emotional 
disu�ss il!ld u-aurna if encountered Ul supemw-kct 
i�bloids, r.ewiipapers

1 
maiazines , 1:ele,is1on 

progr�rni or the Eke. espedilly since these involve 
unbza:ion of tte phowgraphs for commcmal �ain. 

•s Based or. all me factors 4> !!:is case, the Coun
concludes 4'1a1 lh•r• •xim a nghr 10 privacy for
inunact relauves of i.he vkn.-ns , whe1her 1� 1s a
dernativc ri;ht wh1ch survives r.be d�Arh of the
vicu:ns, or n is tl'.c nghi: uf t.ie fam.i.ly :nembers tn
their own r:ghr. The pm acy mtCI"e<t of the 
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1ntinute relanve . however. , s  less lh.n !llat .vhich 
would inure to the offended 1udivid1.al, 1f the 
offended indivicual had ltved. The relanve menJth 
of <h• privacy mteceS< depends on <he imir.ucy of 
!he relanonsn,p between L'ie relal!ve ond tl:e v,cum 
In this c,s,. the photographs are mtm:ate . 
ernbarnssmg and irawna prollucing phom;raphs of 
the vicat:l.5 , who a:e the cf.ildre:1 of :hose assening 
the nghr--u,e c:oses1 possible ftm1hal relauonsh,p 
The ngh: tS less \\eigh1y, however , LhU1 would be 
th• righ1 10 privacy held by the victims themselves , 
and ,. funber auer.uated by the d:s<anc• of the 
relat H� f:rom the- v ict.ms and from tht' �vt:m aself. 
!t i1 this :e.ss�r ri:}Jt which i.s lO be weighed , an
balance. again•I the right of :he public lO discloscre
of publ;c documen!S .

Th, T8s1 rv b, Applied. 

The tcSI 10 be applied. d:eo . is one of a c...-eful 
balancing of me pubhc 's nght to know ag01r.st Ille 
reSldi.:a: pnvacy mter�st of tr.e vii;u:ns 1 relatives .  In 
balancrni lll•se mt<res!S, :he Coun :oaks f:rst tc the 
policy of disc!o,ure of public records--!lm ll permits 
1he public m e-aiuate tl',c •cuoni or public offic,als 
m order to held them accountsb!e for thos, aciions 
The Ccun 1s aware that the Coun i;:annm subsmme 
ns JUdiJner.l on t.1.e pubhcauon value of the 
marerials for !hJ.l of the rn�mb=rs of :..°le media, bu: 
can decide whcrte, ct.e tr.formau0n has >1gn.ficam 
relev an.cc ic t.nai function and whe:.he-r me sa..'llt 
1nforma11on 1s available !torn oUlcr, kss mlra:nve, 
scutces The more l.l<tl) teat disdosu:e of L'1c 
m,tenal "' '11 penrut th< public w oversee and ro 
Jutlse gov1;:rn1ncn:al operations , me grearer Ult n��d 
for full aisc!osurc 

Th� publk ' s  right to mforma�(on wh'.ch per.nits r!1e 
pi;blic m e\. aluate the opera:.ons of gcv er.i.mcnl m:Jst 
he :ialanced :iga,nst the untusion o:i the :igl1l lo 
pnva,y, a ba:anc,ns which should 1:iclude ,i least 
four fact0rs: 

• The re�CVillCC of d1�losure of the rr.atenal to
1\mherinll public ovaluanoo of ;ovcrrunonral
.a\.coumabihry;
b .  The seriousness of me inu-usion mw !he c!O><
rdauvcs ' :-1:ht to priv:u:y by disclosure of ilie 
maien.al; 
c ,  The av ;ulab+:ny , from ott:.!.'r �aurce,··ir.c .u'1ing 
asher p\lblic ,ec crds--of rnacenal wltich 's equally 
relev:.mt io the ev.i.luauon of 1he s..me governmem 
action bu! is less inirusive on tile right rn privri.cy; 
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d, The avallab1hty of alternativ"' otiler 1h>..1 tuJ 
disclosure which mig�t serve to protect both th• 
interests of [be publJC and !ht irucrests of !he 
vlC.:1:ns 

In tll<T bil!llce, <he lo» <he information t:tnds to 
opt:n go\lernoer.ul operition to pub:ic v1ew and tile 
greattT the i.1.1rus1i,,eness of d1sc�osure o:' personal 
inform.4r1on on this les,ened ngh� rn privacy, the 
more c..1-;e pendulum '.)wmg! 10 p:-oh'.biuon of 
d.'.!ic-luure. con\erkly. the more me mfarmat1;:m 
optr.s the government opennons �o scrudny and [he 
Its> personal and 1m:'\.s1ve n ,s, the more the 
pi:nculi.i.m swmgs :a d:,clon.u of the mformauon. 
a tqu1>ralem :naieri•l 1s av .. ilable from mhtr 
soun;es, for r:;u.mpk, the \l,,(lttcn descn;mon of me 
c:unc s,ene .u oppose:! :o more senu.uoo.LlSt.c 
?!loLOgr.tphi of LIii:' 00!.lin, the .occd fo, <l.:ic:lo:iun- ot 
rhe mueria.1 is lts.1tned 

The Balanc, · 

•6 ln ba!acm.g !hose !ac1ors, tho Coun finds:
a. The malt>nals sough! to be disclosed facllaatt:­
eval .. �uon 01 pubhc law enforcement officiah. m
carrymg OL.l Glell' du.r1es of invesng:ning cnr.unal
offtnses. Th� photograph� snow wh!r public
officer, found, aoo penni1 ev:iluauon of me
subsoquont 1Dvesugat1on. The photograph,
adm.iLCd .i ma! pemut pubLc ev�!uat.on of me
Jury's performance ar.d tl1e actions o! t.\e mal
iucge m aummc,g or ex,lJ<!ing phorographs The
puohc imerests mvohaed are w1:1ghiy UiJerc:>ts, and
the phowgraphs are relevan; 10 Ule ability of the
P'J:>hc ro hold public offlciils ac�ountab'.c. for rhe1r
acaon�.
b Because c'ie phoLOiraphs depict the nude
mut:lated bodies of ihe:r children or •ib!u:gs,
pu::ihc disclosure would be a serio1..s mfr:.ngemtnl
of 1he nght to privacy ot the ch1ld,cas· parems and
_s,t!mgs This _is_ a facrnr v,hich we:�s l:emly
with the Court 
c, lnform,,i0n equiv•lent to Iha! proviaed by 
disclosure of the phorograpn, is a;a,l•ble to the 
publu: :.hrough omcr sources. Th.e actual 
photographs add bur l:nle to wha, :he public can 
li:.1.r:-: t.hrough a review of or:icr Qocu:r.ems .:.lready 
disclosed, parucularly the deu!,led descript.1on� o;· 
tile mme seer.es filed by the 1I1vtstiga1ors of those 
t..nml'.': ictnes �..C rhc re?orts of the a:.11opsies 
performed on t!:I! bodies of me ,ic:L-ns 
Although disc:o,ure of �'le photoiraphs are of lmle 
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add,tional value to the u-.formar:on available from 
other sources, lhe ,hotographs are r.m without 
,ome val11t Photographs are less SUbJeonve than 
are wrmcn d..-scnpnons of cnmc sc�ncs and 
�i,closurt of :he p�otograph, irug:n permit the 
public io evaluate the impac; of the pnmograpcs on 
the jurors .,,c1 to evalua1e cr.e adeguaC) of the 
cnme scene repons t.1emscJves 
d. Having ca.refu!!y w-elghed the variou:s facro-rs
1ffec:mg d[sclosurc 111. this case, the C::iurt bcheves:
lhat a rem:d) can b:- Ge, ;sed whict ::ar. p:-i:s(:n �
the ri�hts of both Loe pubhc and the vici:ms'
relatwes, a remedy sJgge:sted bJ couns:l for th�
Media A Vla:Jle aliemati•,.e exisl�, less res•..r1cuve
Jhan Lhat of noodisciosure of the mmenal.

Th, &me,ty.-

Havir.g we1gned carefully Ille relative weigh, of the 
imeresrs of the parne1, :he Coun believes ihat. lhi: 
suu;es�ion. of the att.omey for me inedla, mild: a: ihe 
hearing on thts ma11er, w,ll adequately pro,ecr ,he 
ri;ln to pnvacy on lhe pan of ,he vic1u:1s' families 
and . .at the sa.-nc: time, will msure 1he medla and 
ln�r.:sted ?Ubhc access co lhe phurog:aphs adequ:ue 
fer m� pUf?CSc 01 ♦:.s1..nng accoumab1h,y of Jubl'.c 
officials Th.i: It:me:Jy !iuggesied by t.1e anorney tor 
the media ,s adopted by the Coun. 

-,...-------:------::--==� 
Al the hen�. ii W>.S suggested that tl;e Coun 

allow access by members of 1he publk and :he 
m<dld only to [hose pl101ographs seen b; <t,e Jury, 
but nor petnl.ll t..1.e phomg:-aphs w be rem.)ved from 
the possess10 · or io be 
:epro<!u.::ed The Coun: conci.:rs wnh thi: sug estion 

m .. eys for the medi-, but ft:els th&t ll 
should nor be limited only m those photognphs sten 
:,y tile . urors Under the suggested procedure, the 
vicmns · fi:umhe3 h1:1Ye no )UStifla.ble fear of being 
conf:omed wirh these photograph, m • public 
forum. This remedy permi:s the public and rr.d1• 
tOmdepeilQ.intly e\.iluatc whit me JU.f::ns saw, c:ose­
up as Ulrey saw n, and m r�ach whaiever indtptr.dent 
conc1us1on Ulcy deem pro�r. I� pc:rmns interested 
mm.'oer, of the puol,c :11\d the med:> access to ,he 
rr.a,enal sufficient w enable ihem to carry OJt c.he 
oversi,g:n function env1s1ot1td by F.orida's Public 
Record• Jaw. b addition. m th< event tha, after 
priv!ilely reviewing Ulc maic:rial, TTWmber5 o! Ule 
public or the medll! conclude that the l1I111tcd 
avaHab�lity of t.11.i: mati:na: is not su.:"f.cieru 10 

achieve the purpose of dJsclcsure of public records-• 
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illat of ev 4lu•lulg goverr.meou.l ,ccountab1h,y--tlley 
«.n "'°" for full dJSClos.re. includUlg tlJ., copy:ng 
am: ph,tographm& of L'io,e sp,c,fic ne:n.s wiuch 
mey docir. necessary. p,esent:11g to the Cou:-t :be 
reasons why copyms and ,hotographing the 'ltll!L, 
promotes the puohc l!lte:esr. At a subseq:.ient I 
n,ar:ng, Ule Court would be able JO agam �val11Auon I 
the noed for more compleie 4isclosure aga!Il5t :l,e I 
1r.lcres1.S of the v1ctir.l>' close reI,rnves in \ 
noncJsclosu:e .--

•7 The StaLe s..i"ests :h;u tt.osc s1arutes pro�ibltu1&
p-0mosraphy woukl j11St1fy c;osure on :.'lis lllStmee.
The Coun dcub<> thai the s1atute would apply m thts
case, but. finds no nttd to make such. .-;.nalysis when
,ona,llon l e) cf L'le third fac:or or Barron ,uffices
io /JStify a 11mned d�sclosure.

WHEREFORE. IT JS ORDERED ,._ND 
ADJL,DGED THAT 

: The ptotographs cf the victims and via.cm.apes of 
lhe crJ..-ne seer.es prod.:c� or &CGuin::J by li.W 
e:llorcemeru officcri or by any other govem.-neni 
ott'icer ,n the mve.suga11on or prosecution of tlus 
caSc." !ha.U be nude a'la1:ahte, upon re�onable 
request to th� :t"cord:il custodlan having possesuon o: 
such pho1og;raph5 or v1d1:otap�s. for v1t-Wln£ and 

••o's•ies1 o T-i,5 P 20/27 F-183

Pagt 25 

inspeciion by member> of the pubhc. 

2 The records c.istodmi shall .nforrn ;,.ny rnc:rnber 
of th< publ1< wishing to v:cw such maienal of !ho 
restncnons on copying or removmg s.1ch matenal 
that h.a"e been iCi: our ir. Uus orde;- btfo:-t Ule record 
cusLodian �nmts !CC(!S! to lhe macerntl. 

3. The r�ords cusmd1an shall Iake ev�r} precaunon
tO ensure t:1ai su.h photog,aphs a.�d v1deo1:i?es shall
not be removed or copied. which rnay u,c.ude
rest.nciions on i�ms which m.i.y bi: curll'd 1:1.IO the
room ui whlch rhe ma:enal i.s tc be viev..1,M,
resrncuons on the num�r of p,:sons whO m,y be
permittt'd IO ''lew ch.e material at me same timc 1 and
the requue:ntnt Wl the retards cusw<!ian noair.iain
possession of the �teria. wh:le 1t is btmg vie"'ed.

4 No fur:r.er acce,s lo tbe ma[er,aJs ,hall be 
pcnr.incd except upon ore.er ot i..hls Coun, 
pre.iu .. atcd on a wrmen motion with nottce 10 i.he 
Sraie, .and af�r i h�::s.nng at whLch the: movant shal! 
bt"ar the burde:1 of sb.owi� the necessny for funh=-r 
at:c�ss. 

DONE AND ORDERED. 

END OF DOCUMENT 

Copr C WcSl 2001 No Claim 10 Ong. U .S Govt. Works 
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To: 

From: 

Re 

9047�73503 

��44875842 

JIM KHIG 

MA-1CFl7Y OFFICE 

MEMORANDUM 

Senator Jllll Kmg (Paul Hull) 
Senar.or Bill Pojij;y (R11$S Cypher& 

Sue Santa 

"Earnhardt Family Privacy Amendment'' 

PAGE 0: 

PAGE 0'1 

Attached, p!c:ase find the swrunary that you requi:sted outlining the b""ic pnnciples cf the 
"Earnhatdt Family Privacy Amor,dment" (t<tnt•tivc, worlong titlo.) It provides: (I) a summary of 
the actiYities of the past week, (2) an explAn.ttion oftbc problem inherent in Ch.apter 119 of the 
F1orida Statntes, and (3) a "lay person" exp!lllla!lon oflhe change to Chap� l 19 sought by the 
&unh.trdt 1iunJly. 

Pkase contact me if you bav� any quution,. 90<4-9-'17--6624. 

Thank you. 

Att.chmeo.t 

/� 'd-'-{�� 
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TO: Senator Jim Kill& 
Stnator Bill '.I'� 

JIM f- ING 

�AJORITY OFFICE 

JJRAFT 

RE: Su1U�ry - "Earohardt Family Privacy Ameadmeut" 

Backgrqnpd; 

PAGE 03 

FAGE 05 

On FebrulU}' 18, 2001, legcndauy race car dnvcr Dale Eallllardt was killed in an accident �t 
Daytona Internation&l Sp«dway. In the d11.ys followmg the aeo,dmt, the public and the pra,� 
sought any 111d all av&!lable lllformat1on rciarc!ing Mr. Earnhardt, his career :md the l'V<mt of¾is 
death. The Earnhardt family became aware that, under the broad se.:,pe of Florida's so-called 
"Sunsturu, Law" or Florida Public Reeoro. Act (Chapter l 19, Florida Sta.tues), all information 
held by tho Medical Exan1il)or relar.ed to Mr. Eamlum!t'• death would be av.iW,lo le the pubhc, 
includmg a traascnpt of the autoP5y, photograph.! of the =•de ofM:r. E1ttnhanit's race c11rtakcn 
after be was removed from it, J.Ild photoil'ip� of the autopsy. 

Abtent a request by the public or !be preil, the Volusia. County Medical Examiner• Office pO$lM 
on the Volusi& O;,unty website (www,voluaja,org) pooto�hs of Mr. Eamhan:lt's wrecked raco 
cu taken ,.fler he wai; remond from th,; �ar. Subsequently, ti,c pript 11.nd elcctroui� media 
pubhshed some of these photos, pr<:sumably after obwnmg them from the website Thereafter, 
Mr. Bamha..dt's wife, Terc� his family ;ind the estate ol>tained from the Circuit Coun of the 
Seventh Judicilll Circuit m lll!d for Volusia CoW!ty, Flon<U, a tcmpor:m, lJl)lJ!!CtiOn barring the 
Volusia. County Medkal Examiner from "{eleasins, disdo�mi, postmg or =ini to be printed, 
publi3hed, displ.:iyed, o-r otherwise uted publicly or pnvately llllY photograpbs taken vr created by 
[Ihe County MEJ m connection with [the ME'sJ inveengation and the perfonnanc¢ of its duti� l.ll 
connection with the death of Dale Earnhardt." (Case No. 2001-303 73-Ctcr, Februazy 22, 200 I). 

The Court foWld !hat publication of the automobile photo, oo !lJ<: w,,baile: may have been 
1mpn;rper and was not in r�nsc to a proper rcque.i under Chapter 119, Flonda Statutes. 
Furtlle!IIlorc, the Court found that (l) the photos were accessible to children 11nd e;,cposed them to 
hiah.ly graphic and di.turbmg unages, (2) the release of the photos mLy well negatively diolOtt 
th� pi!_blic'• P -=�phQn �d nJQl]J_Ory _of Mr. Earnhardt, (3) the Ea.alhardt Estate did no_t authorize 
1he uoe of the photos; (4) the photo.ii<llphs not y�t releued have "no bonal\de newswonhincss, 
;ind are not th� sub;Je,:;t oflegitimate jQWIU1listie ll)(erest.'' (5) the fll!1her release of photo� would 
c&im, Mr. Eamhardt's f.unily additional L11gwsh and p,ef, and would inflict further emotional 
d,itres,, (6) the Eil.ITlhard.t family would mdfcr immediate and irti,parable harm if the temporary 
iajunction was not entered, (7) the Eanihardl E$ate would have no ade(lualc remedy at hiw; and 
(8) the tr:mpor.I)' iaj11nction would protect the J)Ublic interest from exposure to these
photograpm

Page I of 2 
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The Mcdical E;t= Office has oow rece1v«1 at Je;u;t one geucral request for all mformation 
in the ME•s file regaiding Mr Eatnhatdt's d�ath. This would. of course. m.eJud,, Mr. Earnh.a,dt's 
illltopsy photos. The Earnhardt family also anticipate, challengo.s to th• temporary 111JIW.ction. 

On behalf ofh" family, lvlu. �ardt i1 punuina 3everal efforts to protllc! her family from 
public rcleaie her hu•band's autopsy photos, uscl'llng that tho Florida Public R.!cords Act 
blatantly di=gards her family's right to pnvacy and. protection from the itTeparable hoim thdt 
would be cau,,ed by publication of the photos. Furthem.Ot"e, th" photog.-apns so:rve 110 reasonable 
"news intcreit"; the photos would likely be u�ed for sensational, •><ploitative lllld/ or comrncrcia! 
purpo9e•. Finally, the eJ<lcn•ive we of tho iutome! would likely reslllt in tl,e photographs being 
,pl"'11ed on many webillcs av�Jablc for widespread, une¢ntrollocJ review. 

Propos1]; 
The Eamharot family appeals to [he Florida Le�sluure to ad<>pt a IWTOW e;,i:c,:mption to the 
"Florida Public Records Act" which would prokct autopsy photogreph,, videos or other visual 
deyiotion ft-om release to the public for duplica.tion or puolic:ation. 

Buie Priuc!pie,; 

• Protect autopsy photographi, v,deo or other vi&i.al depiction from releue to the pull lie or
pr= for dup!icatton or p11bl1cati011.

• Allow the pubhc or Che press, purs=it to proper reque•t to the Medical E:uminer or
Oth"l' appropriate St&tc or local official, to view autopsy photoilaphs, Vldeo or other
visual i;kpiction. Ph<ltograph•, v1dcc or v1rual depiction could wt be ropiro,
photograpbe>d, downloaded or otherwrne duplicated e.nd could not be· publuhcd.

• An llldividual or o:r�zalion could overcome thu; exemption by demoostratmg to the
4PPropria.tc Florida Cowt t�t "publi<: necessity" dictates that the photogr,.phs, videos or
\-husl dep,c:tion be: relellled for duplication or publicatlon. (The precise sra11dt1J"d T!JJJ.)
In th.is proc:�••• the d=cell.'led's flmj]y, hem or estate would be i;1ven the opportunity to
assort tlieir :interest Likowi>Q, the cx�mptlon could be Waived for US(> of autopay prn,tos
m crimiJJal and/or civil proceedwg,.

• The ovrniding intenuon oftlus exemption i• to •dequatcl:,, protect tho pnvacy rights of
the dec;.,ased's fa.rmly. heir$ and-est.a.le from the m,:parabJe hann that eould be caused b)
dissemination of autopsy photos by the �s or other electronic mediwu.

• A;:cesA to all other wntten and oral ,,cords mai.nt.a.i.r1ed by the Medlc.2] Exammer's Office
(i.,., Autop.sy trail.script.>, reports ,nd.ica1ing cau•• of death, etc.) would not be �trected by
this i!lllemlmcnt.

• NOTE. The legislature has provided similar oxempuoru for v1cbm& of sexual en mes an<l
crimes agun:rt children. Furthenno�, tho State protectc the medic;il records of the liVUlf;.

Page2 of 2 
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Akerman, Senterfitt & Eidson. P.A. 
255 South Orange Annue, P. 0. Box 231 

Orlando, Florida 32802-0231 

MARO 2 2J�1

AKERf'l!AN, S£,'\TERffIT

Tel: (407) 843-7860 
Fax: (407) 843-6610 

FA.X NUMBER: (850) 487-5380 

PLEASE DELIVER THE ACCOMPANYING DATE OF TIIlS TRANSMITTAL: 

TELECOPIED MATERIAL TO: 

March 2, :oo l
NAME: JAMES RHEA 

PHONE:{Jaj 4'6+-S/""f+ ClvMtr�o - 25775/112948 

Total Pages: 

Firm/Company l\ame: City, State: 
TALLAHASSEE, FL 

SENDER'S NAME: JOSEPH E. FOSTER, ESQ. 

Comment, from Sender:

PLEASE CALL (407) 843-7860 EXT. 2329 IMMEDIATELY 
IF ANY PAGES ARE NOT RECEIVED OR RECEIVED IN ERROR. 

_ ORJGINAL WILL IDT FOLLOW
_ ORJG:r.-lAL WILL FOLLOW by 

__ Regular Mail 
__ Registered or Certified Mail 

_ Overmght Del:very 
__ Hand Delivery 
__ Orher 

THE INFOR�IATJO;'; CONhlNED IN nus TRANSMlSSION IS PRlVILECEO A1'0 CONFIPENTIAL 
iSFOR.\tATJON INTE1'DEP ONLY FOR USE OF l'Ht INDIYWUAL OR £:"ITITY ','AJl,!£0 ABOVE. lf rm: 
RE..\DJcR OF TfilS M£SS>.CE IS NOT T!iE 11'-'TENDED RECIPIE:-!T, \'OL ARE HEREB\ NOTIFIED rHAr ANY 
DISSEMJl',ATION, OISl'RJBl'TION OR COPY OF THIS COMMUNIC,\TlON TS STRICTLY PROHIBITED. IF YOU 
HAVE RECEIVED rms COM!\,ll:;';lCATION IN Eru!OR, PLEASE IMM[OIAT£L Y 1'0T!FY us B\' TELEPH01'£ 
A�Q RETT:RN THE ORJGJ'BL MR'-S•GE IO t:S H TH& ABOVE •DQRESS TO THE ATTENTIO:-i or THE 
SPIDER VU, THE L.5. POSTAi SERVICE OR A$ QTHERWJSE D)8,ECTFP ID' TEUPl{Q!'(E. THANK YOU. 

F�X•!ilNG,l l'o J.l.f.�..,,.. 
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n -b_ �o stett. ,,_ G-ftinn
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Ca,Dopf. 

,Ph"°' 4 

Co. 

-·• 

TER:ESA 2ARNHARDT, 1%14 The Estate 
of DALE EARNHARDT, by and rhroue:h 
its penOlllll tepreklilllti,t, TBRBSA 
E.A.RNlL\RDT, fol and on Bebal! o!Tbe Estate 
and For The Survivon, 

PlailUift; 

V. 

VOLUSIA COUNTY, OFFICE OF THE 
MEDICAL EXA.Ml?-IU. 

Defendant. 
--�---------------'/ 

IN THE CIRCUIT COURT, SEVENTI1 
JUDICIAL CIRCUIT, IN AND FOR 
VOLUSIA COUNTY, FLOIUDA 

CASE NO. 2001-30373-cI-Cl 

~Po 
= 

�j 
81� 

N

�,� -
�r 

:% 

.. 
-;ra 
UJ 

TEMfQBARY INJIJNCTION 

::n 

[9 

OOS CAUSE came wi for hc:iuing on l'lainuffs' Motion for Iajunctive Relic:f, a.nd the 

Couzt bavinJ =ewed taid Motion. having beaid argument of ,ounsel, and baVillJ been duly 

advisc:d in the premi scs, it is llcnby 

ORDERED Ml> ADruDOED: 

1. Plaimift's' Motioii for llljUllCtive Relief ii GRANTED.

z. The Coun �by eajoim; Defendant, or anyone acting ll!lder �t•s direction or

control, from voluntarily :elea.sing, disclosine, postin& or· WIiing to be printed, published. 

dbplayed, or othetwise iUcd publil:ly or privately any pnotographs ta.ken or created by 

Defendant, or at Dcfendaut's request, in collMCtion with Defcodlwt's investigation and the 

periiJitIUIDCC of i� duties in C:OIUlCCtiOll with the dcatb of Dale Banihardt, ("Mr. Eamhardt"). 

3. The Coun fuidi that Defendant's publication on its website of photo� cteated in

wnnc:Gtion with the perfonnaxice of Dof't:ndant's duties i11 OOMtc;tion with the dcatb of Mr. 

Bernhardt may have been improper, alld not in mponse to a. proper request for production of 

said photograph, undDr Chapter 119, f1Dri4a Stauites. As; a remut of Defendant's potentially 
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imptopcr actions ill making 5aid photographs avaibiblc on its wobiitc. c:llild:rca will have ea:ess 

and expoMO to lbesc bighly graphic and disturbing pbotognphs. 

4. The Court further iuids that any filrtber ilnpropcr TC!eue of� photoppb:; may well

negatively diston the public's pcrceptio11 and memary of Mr. Eamhardt. 

S. The Court further fincb that Mr. Eambard?'s &tare has not av.thorlzed the use of these

phOtoiJ"&l'hs. The Court abo finds tllat IIWIY of 1hc photoifl.Pb:; not y� mea.sed by Defen&nt 

on its -1m1e JlliY have no bona fide nowswonhin=s, and are not the subject of legitimate 

jonrn11lltic mtmcst. 

6. Tba Coiut further fuids that the further � of said photographs would ca\.liC Mr.

Eambardt's fal:nily additional anguish and grief, and would ilulict further emotional dim� 

upo11thc:m. 

7. The Coun iiather tindl that the family and Eitltte of Mr. Eanlbardt will iufi:er immediatz:

wid �le hum if lhe r� tcmporaiy injwicticu is not� 

8. The Coun further finds that the family aud Estate of Mr. Eamhardt have DO adequate

muedy at law. IajUlll:tivi, relief !llone will imvent their pain and suffmug. additicnlal �,h 

and grid, invuion of their privacy. unauthorized use of these pbotograpbll and the distortion of

Mr. Eamhaidt's memory. 

9. The entry of the reque.sted iajunctive relief will protect the public mtei.-est from cxpos\ltC

to these photoi?apli&. 

10. The Court is •ware that = of the: photoarapbl taken by Oeftlldant lll.&Y consututc

Jlublic records Ulldtr Chapte. 119, and that a pmper request for production of said photographs 

Wider Cbaptcr 119 may requife that this Court, in =ordance with Fogberg y. Houajp.i

Authority cf Mfomi Bnc", 455 So 2d 373 (l'la. 1984) at p. 375-376, and Willimis v. City of 

Mvwml• 575 So, 2d 683 (Fla. .Stll DCA 1991) at p. 6!7-681, to balmi:e the eompctUli privacy 

rights of Pl•inti:ffs under Ankle I. Section 23 of the Florida Comtitution and the ri&hi of any 

futllre requmcr to acccsa public: rec:ords under Chapter 119. Thus, the Court hereby directs 

Dc:fcndut to advise it and Plaintiff's, through their counsel, in a timely fashion, of any pmling or 

future PI0pcl' miuem for my of the phocogniphs under Chlll)tet 119, and to umder all sw:h 

2 
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requests to this Court for �dcmion and � prior to producu,g my photoiJaPhs in 

te$JlOD.Se 1c any such requests. 

11. This iaju.uctive relief is cticctivc: irnmediatcly upon mmy of this Otdef. However, the

<:Ontinuation of the iajwictivc relief is dependent upon :Plaurtifl'a posting a $500 cash or nJmY

bond with the Clerk within three (3) days from the date of this Order. Said bond shall be

conditioned upon Plaintiffs' payment of all C()S!S and damages � by Defendants if

� are wrongfully enjomcd.

12. The Court hereby resm'Ve5 jurisdl<:tion to snter any further otders ncc;essllI)' or

appropriate in this iiCtiOA. The iajuuctive rclid arantcd herein iiball codinUc UD.til funher Order

oftbii Court.

DONE AND ORDER.ED tllis �� day of Fc:bnw'y, 2001, at� Beach, 

YolusiaCouaty, Florida. 

cc: JOSEPli E. FOSTER, ESQUIRE. P.O. Box 231, Otlando, FL 32802-0231; 
LAURENCE}{. BARTLETT, ESQUIRE, l 100 W. Intml&tiollll Speedway Blvd., 
Builduig 2, Suite 201, Daytona Beach, FL 32114; 
OFFICE OF 1'HB VOLUSIA COUNTY MEDICAL EXAMINER., 1360 llldian LUii 
Road, Daytona Beach, FL 32124 

3 
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The� Sentinel 
Vdh.i.-111 8vre111 

:,730 �1111•tPrl•• no•d. Cv1te A 
Orange c:ry, Flor/ljt i2?'t3 

February Z3. 2001 

0= ByroM 
VQ!usia C"unty :ommun,ry Information Dir'eetOr 
O�ai,£!, e• 

'::PSI/'$ r 

VO..USIACOUNTYLEGtl' 

This • a "'quesI =er 111e FIOll(l1 Putlic Rocotds Lew. ""'· Stat Ann s.,,. · 19,0, 10 11Q 15 

PAGE 02/62 

1 om • r,ew,;pap,,r r•� /or '!'ne Orlan�• Sentinel. ,,.. tt>"' cai,a<it1 I wrtte IO n,q.,.,cr copie> of any �na "" 
r:hOlogi.tprts of ,.ac� dnvet De!e Eamha�t tal<.trl O)I me Voll�& Covnty Mf!d1� &:ern1ner'!o Ofke. 

tt your 39ency does not �ntl!l:k"'I thc.lM pub� records. p!ce.2 !et rne kno.y �a does er"d inciude the Pf'COCf' 
C'JStoc.1ian'! name and �d�ss. 

If :a11 ar any �•" er my rcquesl ,s d�. please ""!)Ord to ma in wnting, �nt t0 Fla. sea, ee. , 19.07(02)(.i),
IM"91/>0 �c �lal\llOl'y ettat!on for exemption(>) from dl,cJoo""' wllich you assert t,, ju,111fy your"""'"' lo !Nke !he 
r,Qcea1ed rr-ronnaticn a,,a,(a!:f•. Also, piease state wlm l)llt11c:ular:!y ttw! reuoma for your oor,eU""1 !hat tho =•
::::i"S:X�! 

If you o!!lermi"e 1hat a• or JIii> "'"' of the �� which I ""' re,iuestl:l/1 01e not publie ""'°�s suciect to publ<: 
,nspect,c,, P"""" 110111 "'1lt Fl>I. s1"t s«. 119 07(2)C�) ono.!au 111111 you wu not o\opQoe of ,t,ooe rtt,:,t<15 � •
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IN THE CIRCUIT COURT OF THE 
THE SEVENTI-I JUDICIAL CIRCUIT IN 
A.\/D FOR VOLUSLA COUNTY, FLORIDA 

TERESA EARNHARDT and The Estate of 
DALE EARNHARDT. by and through 

CASE NO. 2001-30373-CICI 

DIVISION 32 

its personal representative, TERESA 
EARNHARDT, for and on Behalf 
of The Estate and For The Survivors 

?laintiffs, 

V 

VOLUSIA COCN'TY, OFFICE OF TIIE 
lvCEDICAL EXAMINER, 

Defendant 

COMPLAINT FOR DE CLARA TORY AND L"IJUNCTIVE RELIEF 

Teresa Earnhardt and the Estate of Dale Earnhardt, by anc through its personal representat1ve, 

Teresa Earnhardt, for and on bt!nalf of the Estate and for the Survr,ors, hereby sues t:1e Of:ice of the 

Medical E;,.arnmer for Volusia County. flonda, and s1ate 

l Th1s is an action for declaratory and temDOta!) and permanent mJuncti,e relief

pertaining to Chapter 119, Florida Str.tutes, othcTW1se known as the Florida Pub he Records Act, a11d 

Section 540.08, Florida Statutes. 

2. This Court has 3unsdict1on pursuant to Chapter 86, r-Jonda Statutes.

� Venue is proper m this Court pursuant :o Scct1on 4 7 .0 l l, Flonda. Statutes, because the

subJect matter of this action involves the release of certain photographs m the possession of and

maintained by the Office of the Medical Examiner within and for Volusia County, Florida.

4 1eresa Earnhardt, the Wife of Dale Earnhardt, ("Mr. Earnhardt" or "Deceased"), and
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TERESA EARNHARDT and the Estate of 
DALE EARNI-IARDT, by and through 
its personal representative, TERESA 
EARNHARDT, for and on Behalf ot 
The Estate and for the Survivors, 

Plaintiffs, 
-vs-

VOLUSIA COUNTY, OFFICE OF 
THE MEDICAL EXAMINER, 

Defendant. 

VOL US IACOUNT' /LE,0 

PAGE 0?/12

IN THE CIRCUIT COURT, SEVENTH 
JUDICIAL CIRCUIT, IN AND FOR 
VOLUSIA COUNTY, FLORIDA 

CASE NO. 2001-3073-CICI 
DIVISION 01 

COUNTY OF VOLUSIA MEDICAL EXAMINER 
RESPONSE TO MOTION FOR INJUNCTIVE RELIEF 

COMES NOW the Defendant, County of Volusia Medical Examiner, by and through 

the undersigned attorney, and responds to the Motion for Injunctive Relief and states as 

fo!IO\A,s; 

1. The only body authoriz� by law, the Florida Legi$1ature, has not created an

exemption to the public's right. pursuant to Article I, Section 24, Flond.i Constitution end 

Section 119 .07, Florida Statu1es (2000). to inspect and obtain copies of pub1ic records. 

2. Article I, Section 23, Florida Constitution (1968}. specifically provides that !he

Fiori<:!2 right of privacy shall not be construed to limit the public's right of access to public 

records. 

3. The County is required by constitutional, stetutory, and precedential

decisional law, in the absence of a specific exemption being created by the Florida 

1 
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Legislature, to provide pubtic records in a reasonable time and manner for Inspection and 

copying. 

4. The custodian of public records may display public records entirely of his own

vo'ibon. Williams v. Cjty of Minneola, 575 Sc.2d 683, 687 (Fla 5th DCA 1991), review 

demed 589 So 2d 289 (Fla 1991). 

5. Photographs taken for the Med:cal Examiner in his investigation of the death

of Dale Earnhardt are public records. AGO 078-23, Williams �- at 686. (Byron 

affidavit, paragraphs 3-4). 

S The County received requests to inspect and obtain copies of photographs 

of the race car taken by the Medical Exammer after the accident. (Byron affidavit. 

p.iragraphs 11 and 14) 

7. The County provided Inspection of the public records (the photographs of the

1'1lce car) after receipt of a req ue!lt (Byron affidavit. paragraph 11 ). 

8. The County provided the public records (photographs of the race car) in a

iorrnat for copy,ng after requests and after they had been published on a Channel 9, the 

C�l2ndo ABC affiliate. newscast. (Byron affida11rt, paragraph 14 ), 

9. The race car was shown live, before, dunng and after the accident on the

FOX televlslor1 network and rebroadcast innumerable times on network, local and cable 

broadcasts. 

1 a Photographs of the race car were pubfished in the Orlando Sentinel, 

Wednesday, February 21, 2001. (Exhibit 1) 

:2 



0212312001 1e,47 9047365' VCILUS!ACOUNTVLEG>' p� 04/!2 

11. Defendant is unaware of any constitutional, statutory or precedential

decisional law which relieves it of its duty imposed by the FIOrlda Constitution and Statutes 

to permit inspection of public records (photographs taken for the Medical Examiner in 

performance of his duties} in a rea�onable time and manner. 

12. Defendant will abide by !he law as understood and pronounced by the Court.

CERTIFICATE OF SERVICE 

l HEREBY CERTIFY that a copy of the foregoing has been furnished by facsimile

and U. S. Mail to Laurence H. Bartlett, E5q., 1800 W. International Speedway Blvd., 

Building 2, Suite 201, Daytona Beach, FL 32114 (facsimile: 904-25+3"459); and to Joseph 

E. Foster, Esq., Citrus Center, 17th Floor, 255 South Orange Avenue, P. 0. Box 231,

Orlando, FL 32802, (facsimile; 407-843-6610) this 23rd day of February, 2001. 

1.-\1,,.:r,s..\\NMAIJ.!�: 3 

Q,� ... 

Daniel D. Eckert 
Florida Bar No. 180083 
County Attorney 
123 West Indiana Avenue 
DeLand, Florida 32720-4613 
T elephonec904-736-5950 
Facsimile: 904·736-5990 
Attorney for Defendant 
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TERESA EARNHARDT and lhe Estate of 
DALE EARNHARDT, by arid through 
Its personal representative, TERESA 
EARNHARDT, far and on Behalf of 
The Estate end ror the Survivors, 

Plaintiffs, 
-vs-

VOLUSIA COUNTY, OFFICE OF 
THE MEDICAL EXAMINER, 

Defendant. 

VOLLSIACOWTYLEG-'' 

IN THE CIRCUIT COURT, SEVENTH 
JUDICIAL CIRCUIT, IN AND FOR 
VOLUSIA COUNTY, FLORIDA 

CASE NO. 2001-3073-CICI 
DIVISION 01 

COUNTY OF YOLUS!A'S NOTICE OF FILING 

PAGE eo;,2 

Notice is hereby given to all parties that Delendant, County ol Volus.,a, hereby flies 

wtth this Court the Affidavit of David F. Byron 1n the above styled cause w•th the Clerk of 

:'li� Honorable Court. 

CERTIFICATE OF SEBY!CE 

I HEREBY CERTIFY that a true copy af the foregoing has been forwarded by U S 

Mail to Laurence H. Bartlett, Esq .. 1800 W. lntematlonal Speedway Blvd., Building 2 Suite 

201, Daytona Beach, FL 32114 (facsimile: 904-254-3459). and 19 Josei,_h_E. f"os!er, Esq . 

Citrus Center, 17th Floor, 255 South Orange Avenue, P. 0 Box 231, Orlando, FL 32802, 

(facsimile .407-843-6610) this 23rd day of February, 2�01. 1 

fl', -� ' ) 
� ' �  

Daniel D. Eckert 
Flonda Ber No. 180083

County Attorney 
123 West Indiana Avenue 
Deland, Florida 32720-4613 
Telephone:904-736-5950 
Facsimile. 904-736-5990 
Attorney tor Defendant 
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IN THE; CIRCUIT COURT. SEVENTH 
JUDICIAL <,iRCUlT, IN AND FOR 
VOLUSIA COUNTY, FLORIDA 

TERESA EARNHARDT and the Estate of 
DALE EARNHARDT, by and 1!1rough 
its personal representative. TERESA 
EARNHARDT, for and en B.eMlf of 
-��s Estate and for the Survivors.

Plaintiffs, 
MVS· 

VOLUSIA COUNTI', OFFICE OF 
THE MEDICAL EXAMINER, 

Defendant. 

CASE NO 2001-3073-ClCI 
DIVISION 01 

AFFIDAVIT 

.STATE OF FLORIDA 

COUNTY OF VOLUSIA 

David F. Byron, after being duly sworn, states as follows· 

1. I am Community lnfom,atlon Oirector of the County of Volusia.

2.. My duties Include responding to requests for copies of public records 

rectuested by news organizations. 

3. I was made aware Monday, February 19. 2001, by the Medical Examiner's

Office that photographs of the Earnhardt car and the autopsy were taken. 

4 The photographs were taken et the direction of the Volusia County Medical 

Examiner's Office. They were taken in digital format by an 1nvest1gator for the Medical 

Examiner's Office on Monday . 

5. In response to several verbal public records requests by the news media on

-1-
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Monday morning, the County released a one page 'Death Certificate Workst,eet" from the 

Medical Examiner's Office. Consistent with the County news dissemination policy, we 

called the local television stations. Channels 2, 6, 9, 13 and 35 and two loeal newspapers, 

�he Orlando Sentinel and the Daytona Beach News-Journal. We agreed to meet these 

reporters at 11 45 a.m. in the Volusia Room of Daytona Beach lntemat,onal Airport. At this 

time, 11,e reporters were given the Death Certificate Worksheet and I spoke briefly on 

camera as to the cauae and manner of death, as described on the v,orksheet 

6. I spoke with other reporters on the telephone throughout the day Monday and

,:-, Tuesday as to the cause and manner of death. 

7. By mid-afternoon Monday, I received a vllfbal public records request from

Amy Rippel of the Orlando Sentinel tor eny and all information related to the i!Utopsy. 

Spee!fioally, I was asked to provide any and all notes or other records as part of the 

autopsy process. 

3. I conveyed this request to the County Attorney and met with him in his office

i was present when the County Attorney spoke by telephone to an attorney representing 

the Orlando Sentinel concerning the newspaper's request for the additional information 

The County decided to release a transcription of the Medical E:x.iminer's audio notes. 

9. The Community Information Office received via fax 14 pages of information

from the Medlc&I Examiner's Office at 5:53 p.m. Monday. This Included the Death 

Certificate Worksheet, release of body form to Baggett and Summers. Medical Examiner's 

narrative. clothing/personal effects/evidence record, person2t effects inventory, deceased 

valuables and personal property record sheet, protocol routing sheet and body sketch 

-2-
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drawing. 

1 O. This Information was faxed out of tt,e Community Information Office in 

Deland to 25 numbers of loMI news organizations (some of the numbers are the same 

organization but different locations) plus CNN 2nd the Associated Press, which also had 

requested this information. 

11. At approximately 5:00 p.m. Monday 'ivening, Channel 9 arrived at the

Medical Examiner's Office, I was advised by Bill Foster. Operations Manager of the 

Medical Examiner's Office. Foster advised the reporter spoke with Dr. Thomas Parsons, 

who had done the autopsy. Al its request, Channel 9 was given the body sketch drawing 

and videotaped the photos of the car 

12 I was called by Amy Rippel of the Orlando Sentinel at approximately 6:00 

p.ni. I was advised they were extremely upset that Channel 9 had been given the sketch

drawing and had shown It on the air. The Sentinel said they were told that Community 

Information was handling all media Inquiries. They asked how Channel 9 got access to 

infonnation they didn't have. The Sentinel demanded any and an Information. I assured 

the Sentinel the sketch drawing was part of the Information we would be releasing shortly. 

13. By approximately 9·00 pm., the fax transmission was complete.

14. At approximately 12:30 p.m. Tuesday, February 20, 2001, I spoke with Ron

l(endrick of Channel 2 who was extremely upSf'!t that Channel 9 had videotaped the 

Earnhardt car photos, taken by the Medical Examiner's Office, which Channel 9 had 

broadcast during the noon newg_ J advised Channel 2 the photos would be made 

available. Within minutes, Amy Rippel of the Orlando Sentinel called and also was 

-3-
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extremely upset SbOUt the Channel 9 broadcast of the Earnhardt car photos. I advised the 

Sentlnel tr.ese photos would be made available. A short 1ime later, I also spoke with Mil<e 

La1'rerty of the Orlando sentinel. 

:5 I made arrangements with Bill Foster to have these dlgltal photos 

downloaded on a CD, which Foster delivered to me in Deland by about 1 :30 p.m 

Tue!lday. The Sentinel called again and was extremely anxious to get these images. 

There were 13 In all 

16. In an effort to facilitate getting these photos to the news media and being

ccncemed about the ability to transmit these files bye-matt, I chose to make them available 

to the news media via the County's Internet web server. The larger images were uploaded 

ta a sub faldl'lr of a local, County-owned Internet server. A web page was created and 

uploaded with "thumbnails' (smaller version or each image) that linked to the larger 

images. 

17. The page and Images were not linked to/from any other web pages and were

available to those who were given the URL web address btlp;/1208,34 312 5/photo. This 

hidden address was not listed on any outside search enr,iine or website. The pictures did 

not appear on the County's website and the address was not listed in the County's 

website. 

18. The use of the County's server was only for purpose o( transmitting these

images to the news media for their use. riot for the public to view/access these images 

through the County website 8y 3.00 pm. Tuesday, the images had been transmitted to 

the follow1ng news agencies: Chan�el 2, Channel 6, Channel 13, Channel 35, New 

.4. 
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Smvma 6each Observer, Deland Beacon, AP, News-Journal and Orlando Sentinel. 

These agencies were notified by telephone and received the images either by e-mail or by 

accessing the special URL. Reulers requested the photos on Wednesday. 

19. Shortly before the Images were made available to the news media, the

International Speedway Corporation was notified by the Community Information Director 

ttiat these photographs were going to be released at the request of the news media. The 

Speedway was given the hidden URL address. 

20. A server traffic search done by tne County on the "hidden' URL address

shows that during the 2� hours these images were on the County server, the page was 

viewed by computer users from only eight locations. We have tentatively Identified the 

Cc•mty; the International Speedway Corporation, Akerman Senterfrtt, Attorneys at Law; 

B1ank, Meenan and Smith, Attorneys at Law; Channel 9; and the USAirways Intranet as 

having accessed the photographs. 

FURTHER AFFIANT SAYETH NOT. 

/ 
otl:rBYRON 

Sworn to and subscribed before me on this .2.3""day of February, 2001, by David 
Byron. 

. tary Pl.i!Sfl6 - State of Florida (D 1'1.!CIAJ, GILPIN 
/ l,tCl.4. :{ ,l.f',.JMY C()MM91Q,i • � 

.,.,.11111 .,_,.,.,... int, type or stamp name) •--- ,..,_,...,... rsonally known /OR Produced 
ID_ If produced ID, 
type: _____ --:'"7'C'"7 C001mlss,on No. c.c. J2.L/ 2, l

.5. 



TERESA EARNHARDT. and The Estate 
of DALE EARNHARDT, by and through 
its personal representative, TERESA 
EARNHARDT, for and on Behalf of The Estate 
and For The Survivors, 

Plainuff, 

V 

VOLUSIA COUNTY, OFFICE OF THE 
MEDICAL EXAMl:-lER, 

Defendant. 

IN THE CIRCUIT COURT, SEVB\TH 
JUDICIAL CIRCUIT, IN AND FOR 
VOLUSIA COIDITY. FLORIDA 

CASE NO 2001-30373-CI-CI 

"" 
:::, 

<=>

8� :;;"' �'ii c:, 
8�Q "" 
-c'i� N 

�g;� � :,;: :?C 

9... :-

TEMPOR.ARY_INJ_UNCTION 

:tJ 
r-

0 

THJS CAL'SE came on for hearing on Plaintiffs' Motion for Injunctive Relief, and the 

Court having reviewed said Motion, having heard argument of counsel, and ha·,ini been duly 

advised in the premises, it is hereby 

ORDERED AND ADJUDGED: 

I. Plaintiffs' Motion for Injunctive Relief is GRANTED.

2. The Court hereby enjoins Defendant, or anyone acting under Defendant's direction or

control, from voluntarily rekasmg. disclosing, posting or causing to be printed, published, 

displayed. or othemise used publicly or privately any photographs taken or created by 

Defendant, or at Defendant's request, in connection with Defendant· s investigation and the 

performance of its duties in connection with the death of Dale Earnhardt, ("Mr. Earnhardt"). 

3. The Court finds that Defendant's publication on its website of photographs created m

connection with the performance of Defendant's duties in connection with the death of Mr. 

Earnhardt may have been improper, and not in response to a proper request for production of 

said photographs under Chapter 119, Florida Statutes. As a result of Defendant's potentially 



improper actions in making said photographs available on its website, cluldren will have access 

and exposure to these highly graphic and disturbing photographs 

4 The Court further finds that any further 1mpro�r release of these photographs may well 

negatively distort the public'� perception and memory of Mr. Earnhardt 

5 The Court further finds that Mr Earnhardt' s Estate has not authorized the use of these 

photographs. The Court also finds that many of the photographs not yet released by Ddendant 

on its website may have no bona fide newsworthiness, and are not the subject of legitimate 

journalistic interest. 

6. The Court further finds that the further release of said photographs would cause Mr.

Earnhardt's famtly additional anguish and grief. and would inflict further emotional distress 

upon them 

7 The Court further finds that the farmly and Estate of Mr. Earnhardt "'II suffer immediate 

and irreparable harm if the requested temporary injunction is not entered. 

8. The Court further finds that the family and Estate of Mr Earnhardt ha.e no adequate

remedy at law. !ajunctive relief alone will prevent their pain and suffering, additional anguish 

and grief, inv�s,on of their privacy, unauthorized use of these photographs and the distortion of 

Mr. Earnhardt's memory. 

9 The entry of the requested injunctive relief wilt protect the public mterest from e'<:posure 

to these photographs. 

I 0. The Court is aware tr.at some of the photographs taken by Defendant may constitute 

public records under Chapter 119, and that a proper request for production of said photographs 

under Chapter 119 may require that this Court, in accordance with Forsberg v. Housing 

Authority of Miami Beach, 455 So. 2d 3 73 (Fla. 1984) at p 375-376, and Williams v City of 

Minneola, 575 So. 2d 683 (Fla. 5th DCA 1991) at p. 687-688, to balance the competing privacy 

rights of Plaintiffs under Arhcle I, Section 23 of the Florid� Constitution and the nght of any 

future requester to access public records under Chapter 119. Thus, the Court hereby directs 

Defendant to advise ii and Plaintiffs. through thetr counsel, ma timely fashion, of any pend mg or 

future proper requests for .my of the photographs under Chapter 119, and to tender all such 

2 



requests to this Court for consideration and review prior to producing any photographs m 

response to any such requests. 

11. This injuncti,e relief 1s effective immediately upon entry of this Order. However, the

continuation of the injunctive relief is dependent upon Plaintiffs posting a $500 cash or surety

bond with the Clerk within three (3) days from the date of this Order. Sa,d bond shall be

conditioned upon Plaintiffs' payment of all costs and damages sustained by Defendants if

Defendants are wrongfully enjoined

12. The Court hereby resef\es jurisdiction to enter any further orders necessary or

appropriate in this action The iajunctive relief granted herein shall continue until farther Order

of this Court

DONE AND ORDERED this-�""- day of February, 2001. at ona Beach, 

Volusia County, Florida. 

cc JOSEPH E FOSTER, ESQUIRE, P.O. Box 231, Orlando, FL 32802-0231;
LAURENCE H. BARTLETT. ESQUIRE, 1800 W. Jnternation:!tl Speedway Blvd., 
Building 2, Suite 201, Daytona Beach, FL 32114; 
OFFICE OF THE VOLUSIA COUNTY MEDICAL EXAMn-.ER, 1360 Indian Lake 
Road, Daytona Beach, FL 32124 
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HOUSE A .. MENDMENT FOR COM�IITTEE PURPOSES 

Bill No. _j_Ui/3
A.mendment GO __ (for drafter's use only)

I ADOPTED y 

COlvL'vIITTEE .-\.CTI ON 

"'"" I FAILED TO ADOPT
ADOPTED AS A.\1ENDED __ __y_ / 1\"" WITHDRA. \""VN

__y__ I .....li__

-1 I .-illOPTED \V, 0 OBJECTION __ OTHER __________ _
5 

6 I Committee hearing bill: State Adm1rustration �,,�/Vt
\D 

All' : Representat1,·e(s) /flcfr,f{ offered the following
8 i Amendment (with title amendment) 

9 I On p.1ge 1, line 14-31; page 2, Imes 1-20 of Amendment No. 1

� -\� 
r 0\ 

10 I remove from Amendment No. 1
11
12 s�ud L:inguJ.ge 
13 
. '
h 

15 

16 

17 

I 3 

19 

21) 

,, 

2� 

7' -" 

2-1 

25 

2b 

r: 

lS 

29 

30 

31 

.1nJ insert m lieu thereof:

12 )( a) An audiovisual autopsy record 1s not exempt from those provis10ns of sect10n
119 07/ 1 ). Flond.1 Statutes, and Sect10n 24(a\ of Article I of the State Const1tut10n. which penrnt a
person to inspect and examme a public record The medJCal exammer havmg custodv of an
audio, 1s ual autops, record shall penrnt anv oerson to mspect and examine the record under
reasonable cond1t10DS and supervision to safeguard the record from copVJng. but such medical
e,.1mmer ma, not oenmt an\ oerson to cop\. photocraph. or otherwise reproduce an aud1ov1sual
autopsv record, except as prov 1ded in this section

e )lb) An audiovisual autopsv record mav be copied. photographed. or otherwise
reproduced, m whole or m part. bv anv person, upon a findmg of good cause bv a court for the
copyrng of all or anv part of the record At least one member of the deceased's famtlv. cons1stmz of
,he spouse. pJrents. or children. must be a partv to anv proceedmg for access to an aud1ov1s11al

'autopsv record If the court finds that the famtlv 1s md1gent and unable to emplov counsel to
I respond to the ;r1t10n. or 1f the court finds that the mterests of iustJce would best be served. the
court shall appomt the Attomev General to represent the mterests of the fam1lv or to act as a fnend' ,�
of the court

\'1 ;, 3r.;, 



HOUSE Al1,IEND:VIENT FOR COMivIITTEE PURPOSES 

B1l1No. __ _ 

Amendment No -� (for drafter's use only) 

= = = = = = = = = = = =======TITLE AMENDMENT-== - - = - - - - - - - - -

2 I ,\nd the title is amended as follo\\ s 

3 On page lme , of the bill 

.J I remoYe from the title of the bill: all of said !mes, 

5 

6 I and insert m lieu thereof. 

7 



House of Representatives 

COUNCIUCOMMITTEE BILL ACTION WORK SHEET 

:ounc11/Comm1ttee on State Admm1strat1on 8111 No \ Ci Yi 3 
1eetingDate 3/i'Jl2-oc\ Time �- DO QW\ SubJectt')b tee /A0vf/j �k'Zto
'lace 2 \ 2- - I / , , o:it Date Received Date Reported 

t'l �313 
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� I i 

Final Vote j 

on B111 MEMBERS 
I • 

f\! 4,- ,n....:i r\ ' \,-�, Donald Brown 
1 �,..- Paula Dockerv ---

Will Kendnck 
� Perrv McGnlf 

FULL COMMITTEE ACTION: 

Favorable / Favorable with --�Amendments 
Favorable with Counc1I/Comm1ttee Substitute 
Unfavorable 
Temporanly Passed 
Reconsidered 
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 
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Criminal Justice Committee and Senators Kmg and Posey 

Public Records Exemption: Autopsy Photographs and Videos 
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5. 
6. 

ANALYS7' 

Dugger Q. \Y · 

I. Summary:

STAFF DIRECTOR 

Cannon� 
REFERENCE 

CJ 
GO 

ACTION 

Under s. 406.11(1 )(a)2 .. F.S .. a thstnct medical e:xaminer 1s reqmred to perform an autopsy when 
any person dies in the state hy accident Each d1stnct medical e:xammer 1s appointed hy the 
Go\•emor. As the medical exarnmer 1s performing an official duty\\ hen conductmg an autopsy 
of an accident vict11n, the records made during the perform:mce of that duty that perpetuate. 
oommumcate or formalize knowledge. arc puhhc records under s 119.0 l ( 1 ). F.S., and 
s. 24. Art. I of the State Constitution Public records are not limited to traditional written
documents, but may include photos, videos. or other materials. regardless of physical form, 
characteristics. or means oftransm1ss1on

The Legislature is authorized bys 24(c), Art I of the State Const1tut10n, to exempt records from 
public records reqmrements by general bw. A la\, that creates an exempt10n must state with 
specificity the pubhc necessity JUstifymg the exemption and can be no broader than necessary to 
accomplish the stakd purpose of the law. 

The PCS makes confidential and exempt photographs and \'ldeo recordings of an autopsy, except 
that a surviving spouse, parent, or child of the deceased or the1r legal representative, or a state or 
federal agency m furtherance of its official dutJe,. may \'ie\, or copy such photographs or video 
recordmgs Other persons may have access (v1ewmg. duplicatmg, or pubhshmg) to the autopsy 
photos and videos only upon court order showmg dear and convmcmg need Such access. 1f 
granted by the court. must he performed under the d1rect supen is1on of the custodian of the 
record 

The PCS also notes that photogr.iphs and \'tdeo recordmgs of an autopsy are highly sensit1\·e 
dep1ct1ons of the deceased winch. 1f copied and puhl1c11:ed nn the World Wide Web or m written 
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puhlicat10ns, could result m contmuous mJur:- to the immediate family of the deceased, as well 
as mjury to the memory of the deceased As such, Jt is a public necessity to make autopsy photos 
and video recordings confidential and exempt The \\ ntten autopsy report, which typKall) 
mcludes dra\1 mgs, remams sub_1ect to puhlic m,ped10n and can be copied, thereby preseffing 
public oversight The hill makes rt a felony of the th1rd degree to knowmgly v10lak the 
prov1s10ns ofthc section. The bill 1s effective upon becommg law and 1s to be applied 
retroactively 

This PCS creates an unnumbered scct10n of the Flonda Statutes 

II. Present Situation:

Constitutional Access to Public Records and Meetings - Article L s 24 of the State 
Constitution provides cvc1y person with the nght to inspect or copy any public record made or 
received m connect10n with the official busmess of any public body, officer. or cmployee of the 
state, or persons actmg on thc1r behalf The section specifically mcludes the leg1slat1ve, executJve 
and Jmhcial branches and each agency or department created under them. It also mcludes 
countJes, mumcipalit1es, and distncts, as well a, constitutional officers, boards, and 
comm1ss10ners or ent1t1es created pursuant to law or the Stak Constitut10n 

The term public records has heen defined by the Legislature ms 119 01 I( IJ, F S., to mclude· 

. all documents, papers, letters. maps, books, tapes. photographs, films. sound 
recordmgs, data processmg software, or other matenaL regardless of the physical fom1. 
charactenstJcs, or means of transmiss10n, made or received pursuant to law or ordmance 
or in connection with the transact10n of official busmcss by any agency 

This definition ofpubhc records has been mterpreted by the Flonda Supreme Court to mclude all 
matenals made or received by an agency m connection with official busmcss, which are used to 
perpetuate, comrnumcate or formalize knowledge I Unless these matenals have been made 
exempt by the Legislature, they are open for public mspection. regardless of whether they are in 
final form. 2 

The State Conshtut10n authorizes exemptions to open government regmrements and establishes 
the means by which tliese exempf10ns are tobe estahhshed. Under Article Ls. 24(c) oftlie Stare 
Consutution, the Legislature may provide by general law for the exemption of records. A law 
enacting an exempt10n 

I. Must state with spec1fic1ty the public necessity just1f)·ing the exemption.
2. Must be no broader than necessary to accomplish the stated purpose of the law;
3. Must relate to one subject;
4. Must contam only exemptions to public records or meetmgs regrnrcments: and
5. May contain prnv1s1ons govemmg enforcement.

1 She1 m 1 B-i ron, Ha, /u, Stlzafte,, ReiJ und A\ 'IOt1Utc',, Inc, . _, 79 So 2d 633, 640 (Fla 1980 l
1 Wmt i· Flo.nda Pm1'<_�r d. ll:;hi Compam. 3 72 "o 2d ➔20 (Fla 1979) 
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E,empt1ons to public records re4mrements are strictly construed because the general purpose of 
open records reqmrements 1s to allcl\\ Flonda's citizens to discover the actions of their 
gowmment."3 The Public Records Act is liberal I) construed m farnr of open go\ emment, and 
e1.ernptions from disclosure are to he narrowly construed so the1 are limited to their stated 
purpose 4 

There 1s a difference between records that the Legislature has made e:,,,empt from public 
mspect10n and those that are exempt and confidential If the Legislature makes certam records 
confidential. with no prov1s10n for its release such that its confidential status will be mamtamed, 
such mfonnatlon may not he released by an agency to anyone other than to the persons or 
ent1t1cs designated m the statute 5 If a rernrd 1s not made confidential but 1s simply exempt from 
mandatory disclosure reqmrements. an agency 1s not proh1h1ted from disclosing the record m all 

• 6crrcumstances 

Under s 1 19 10. F S., any public officer \ iolating any pmv1s10n of this chapter is gmlty of a 
noncnminal mfract1on, punishable by a fine not exceeding $500 In addition. any person 
willfully and knm, ingly nolatmg any pro\'lsion of the chapter 1s gmlty of a first de�'Tee 
misdemeanor. pumshable by potential impnsonment not exceedmg one year and a fine not 
exceedmg $1,000. 

An exemption from disclosure reqmrements does not render a record automal!cally pn\'1leged for 
discovery purposes under the Flonda Rules ofC1\'ll Procedure 

7 

For e>.ample, the Fourth D1stnct 
Court of Appeal has found that an exempt10n for aclive cnmmal mYestigatl\ e information did 
not ovemdc d1scm ery authorized by the Rule:, of Juvemle Procedure and permitted a mother 
\\'hn was a part y to a dependency proceedmg involvmg her daughter to mspect the cmmnal 
mvest1gat1ve records relatmg to the death of her mfant. 8 The Second D1stnct Court of Appeal 
also has held that records which are exempt from public mspection may be subJect to discovery 
m a civil act10n upon a showmg nf exceptional c1rcums1anccs and 1f the tnal court takes all 
precautwns to ensure the confident1ahty of the records 

0 

The Open Government Sunset Review Act of 1995 - Section 119.15. F S., the Open 
Government Sunset Review Act of 1995, establishes a review and repeal process for exemptions 
to public records or meetmgs requirements. Under s I 19 15(3)(a). F S. a law that enacts a new 
cxempt10n_ o� su_bs!an_tially amends an existmg exempt10n must state that the exemp_tion i_s 
repealed at the end of 5 years Further. a la,, that enacts or substantially amends an exemption 
must state that the cxempt10n must he reviewed by the Legislature before the scheduled repeal 
date. An exemption 1s substanlially amended if the amendment expands the scope of the 

' C/11 zsn ,· Palm Beo,h Count y She11f(', O[fi, c, 6n 5,, 2d 1365 1306 (Fla -1"' DCA 1 9971 
'J.:ns,he, v D'Amato, 674 Sn 2d 909. 91 l (Fla 4ili DCA 1996) Semrnole Count,· 1· Wood. 512 �o 2d 1000, 1002 (!'la 511' 

DC A 1987 I 1e11e11· denied. 520 So. 2d 586 If la ln8 I Tnbzmc Compum· 1· PuNzc R"' urJ,. 493 Su Sd 480. 483 (f la 2d

DCA I 986) TC\.'l€H demeJ sub nom. (J1llum i· Tnlnme Comram, 503 So Sd 327 (fla 19�7) 
) Attorney General Opmt(in S5-62 
"W1/hum,1 1 Czn o(Mmneo/u, 575 So 2d 68.1, 087 (Fis. 5'" DCAI, ze\Je\\ demed, 589 SO 12d 289 1Fla. 19911 
� Dt·partmcnt of P,:a(es\lonal Regulatwn 1 Sp1vu, 478 So 2d 382 (Fla I "" DCA 19.S.'i) 8 BB 1· Dcpurrmcnt o/ Cluld1cn und Fum1/_i Sen•ice::,. 731 So 2J 30 (Fla fhL DCA 1999) 
9 Dcparnncm of HzghHa.1 Sajcf1 and .\!,ito1 r 1·!11de,\ 1· K.11'fCl Compcm., b1t . �70 So 2d 1322 (Fla 2d DCA I 990) 
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exemption to mclude more records or information or to mclude meetings as well as records An 
exemption is not substantially amended if the amendment narrows the scope of the e:\emptwn 

In the fifth year after enactment of a new exemption or the substantial amendment of an cxistmg 
exempt10n. the exemption is repealed on October 2nd of the 5th year. unles, the Legislature acts 
to reenact the exemption. 

Under the reqmrements of the Open Government Sunset Review Act. an exempt10n is to be 
mamtamed only if: 

(a) The e:\empted record or meetmg is ofa sens111ve. personal nature c,1ncern111g mdniduals;

(b) The exemption is necessal) for the effecti, e and efficient admmistration of a
g,wernmental program: or

(c) The exemption affects confidential mformat10n concernmg an entity

As part of the review process. s 119.J 514)(a). F.S. reqmres the considerat10n of the followmg 
specific questwns: 

(a) \\ bat specific records or mcetmgs are affected by the exemption°

(b) Whom does the exemptlon uniquely affect. as opposed to the general public0

(c) What is the 1dent1fiable public purpose or goal of the excmption9

( d) Can the mformat10n contained m the records or discussed m the meeting be readily
obtamed by alternative means? If so. how?

Further. under the Open Government Sunset Review Act. an exempt10n may be created or 
mamtamed only 1f 1t scrn:s an identifiable public purpose An identifiable public purpose is 
sened if the excmpt10n: 

I. Allows _the_ state or its political subd1Y1s10ns to effectively and efficiently admm1ster_ a
governmental program. the <1dmmistrat10n of which would be s1gmficantly impaired
without the excmpt10n;

2. Protects mformauon of a sensitive personal nature concernmg md1v1duals, the release of
which mfonnat1on w,,uld be defamatory to ,uch individuals or cause unwarranted
damage to the good name or reputal!,m uf such indi\ ,duals or would jeopardize the safety
of such mdl\ iduals, or

3. Protects mfurmat10n of a confidential nature concern mg enllties, including, but not
hm1ted to, a formula. pattern. device. combmation of devices. Pr compilatwn of
mfonnat1on which is used to protect or further a business advantage over those who do
not know or use 11. the disclosure of which mfonnation would mjure the affected entity m
the marketplace
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Further, the exemption must be no broader than is necessary to meet the public purpose It serves 
In addit10n. the Legislature must find that the purpose is sufficiently compellmg to owmde the 
strong public policy of open government and cannot be accomplished ,,ithout the exemption. 

l\ledical Examiners and Autops) Requirements -Ch 406. F.S., ,,hich is ent1tkd the Jlcd1ca/ 
Emmi11ers Act. prondes for the cre<1t10n of the Medical Examiners Commission wnhin the 
Department of Law Enforcement. Comnuss10n members are appomted by the Governor 
Pursuant to the reqmrements of the act. the commission has established medical exammer 
d,stnets wi!hm the state. A district medical exammer is appomted bv the Gowmor for each 
district. 

The Medical E,ammers Act specifies the circum,tances under which a medical examiner ofa 
distnct is reqmred to pcrfonn an autopsy Under s 406 11(1 )la) 2 .. F S .. a medical exammer is 
required to perfom1 an autopsy when any person dies m the state hy accident. Sectll)n 
406 I 1(2)(a). F S states that a d1stnct medical examiner 

. shall have the authonty m any case commg under subsection ( l) to pcrfonn. or ha, e 
performed. whate,·er autopsies or laboratory cxammat1ons he or she deems necessary and 
m the public mterest to determine the idcnt1ficatwn of or cause of manner of death of the 
deceased or to obtam evidence necessary for forensic cxammat1on 

As a d1stnct medical e:>.ammer 1s a public officer performmg a statutonly assigned duty. the 
records made or rece1wd as part of the performance of that public duty. mcludmg autopsy 
reports, photographs. and \ ideo,. are public records open to public 1mpection and may be 
copied.10 

Classificatiom of Felonies and Misdemeanors - Felomcs arc classified. for the purpose of 
sentencing and other statutory purposes. ins. 775 081. F.S .. mto the followmg categones: 

1. Capital felony:
2. Life felony:
3. Felony of the first degree:
4_ F_elon_y of_the_sccond d_egree: and 
5. Felony of the third degree

Under s. 775 082(3 l(d). F S . a person who has been com·1cted of a felony Llf the third degree 
may be punished by a term of 1mpnsonment not c,cecdmg 5 vears Add1twnally, s. 77 5 083. 
F.S. provides that a person who has been com-1cted of an offense other than a capital felony may 
be sentenced to pay a fine A fine not exceeding $5.000 is authorized ,,hen the comict10n i, ofa 
fekmy of the third degree. 

Hi In State of Flonda v Damn Roll mi >To 91-3832 CF A (July '27, I 99-1-) the court held that photograph, of murder v1ct1111"
were public records as they were taken by office,� of the State m the cour"e of J.n m\'est1gat1011 311d are m the po.s"C''-S11 .. 1n of 
officers of the Stdte m therr official capacltles 
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Ill. Effect of Proposed Changes: 

The PCS makes confidential and exempt from the mspect1on and copymg reqmrements of 

Page 6 

s 119 07(1 ). F.S .. ands 24(a). Art I of the State Cons1Itut10n. photographs and video recordmgs 
of autopsies. except that a sun 1vmg spouse. parent. or child of the deceased or the1r legal 
representatn e. or a state or federal agency m furtherance of its official dutJes. ma) vie,, or copy 
such photographs or video recordmgs. The custodian of the record or his or her designec may not 
permit any person to view ur duplicate the photo or\ 1deo without a court order. 

Under the PCS. the court. upon a showmg of clear and convmcmg need. may issue an order 
authonzmg any other person to 

;..- \"1ew the photo or\ ideo recordmg of the autopsy, but not to copy 1t. 
,... View and copy 1t, but be reqmred to mamtain the confidentiality of 1t. 
,... View. copy. or publish 1t: or prescnbe any other restnct10ns or stipulations that the court 

deems appropnate. mcludmg \·iewmg. copymg. or pubhshmg only relevant portions of 1t 

In all these instances. the newing. copymg. or other handling of the photo or nd<:o must be 
under the direct supen•ision of the custodian of the record or his or her des1gnce The PCS also 
provides that cnmmal and adm1111strat1ve proceedmgs are exempt from this sect10n. but shall be 
5ubject to all other prov1s1ons of ch 119. F S. A suf\"i\ mg spouse. parent. or cluld of the 
deceased or the1r legal representa!Jve may inten'ene in a request by a th1rd party tu access these 
records under the PCS. 

The PCS makes 1t a felony of the th1rd degree for any custodian of a photo or \'ideo rccordmg of 
an autopsy to knowmgly v10late the pnwis,ons of the sect10n It also pro\ ides a third degree 
felony penalty t,1r anyone who knowmgly violates a court order issued pursuant to this section. 
As a result, a person who \'1olates the scct10n could be 1mpnsoned for the statutory maxmmm 
term of nnprisonment not to exceed 5 years and could be fined up to S5.000. 

The PCS makes the exemption subject to the Open Government Sunset R.:v1ew Act. 

In addition, the PCS pro\·ides a statement of public necessity supporting the exemption. 
Photographs and videos of an autopsy show the deceased in graphic and often disturb mg fash10n. 
The deceased may be depicted nude. brnise<l. blood1ed. broken. with bullet or otlicr wounds-;- cut 
(1pen, dismembered. or decapitated. The existence of the 'Norld Wide Web and the prohferat1on 
of personal computers encourages and promotes th<: wide dis;,emination of photographs and 
videos 24-hours a day throughout the world. If autopsy photographs and v1deus were made 
generally avmlable for public m,pect10n and copymg. they could be placed on the Internet, 
thereby subJectmg the immediate fa1mly of the deceased to contmuous trauma. sorro\\. 
humiliation. or emot10nal mjury. as well as mjming the memory of the deceas<:d. 

Therefore. the PCS states that 1t 1s a puhhc necessity that such records be made confiden!Ial and 
exempt from mspection and copymg reqmrements In order to presen·e puhhc oversight. the 
autopsy report. wluch mdudes dra\\ ings of m.1unes. remains a\'ailable for public mspec!Jon and 
copymg. Further. the PCS penmts a court to grant access to the photographs and videos of an 
autopsy upon a ,howmg of dear and convincmg need. 
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The act shall take effect upon becummg a la\, and shall apply to all autopsy photo1c>raphs and 
video recording, whether made before or after the eftectn e date of the act. The PCS pro\'1des a 
statement that the Legislature finds that the e:-.empt10n should be gn en retroactive apphcat10n 
because 111s remedwl m nature m that 1t furthers the public policy embodied ms 382.00S. F.S .. 
(that all mform-1t10n on the death certific-1tc rclatmg to the cduse of death 1s confidential) The 
e:-.empt10n also m1t1gates the apphcat10n of the public records law m c1Tcumstances m which the 
pnvacy mterests of the sunwmg spouse. pment, or child of the deceased are most nnpl1cated. 

IV. Constitutional Issues:

A Municipality/County Mandates Restnct1ons:

None. 

B Public Records/Open Meetings Issues 

Tins bill create, a public records exempt10n for a photograph or video recunlmg of an 
autopsy. It dppears to meet the reqmrements of s 2--1, Art. I of the State Constitution in that 1t 
states wJth specificity the public neceswy JUst1fymg the exempt10n. it relates only tu one 
sub1ect. and 1t 1s no broader than necessary to accomplish the stated purpose of the law 

C Trust Funds Restrictions· 

l\one 

V. Economic Impact and Fiscal Note:

A Tax/Fee Issues 

None. 

B Private Sector Impact. 

None. 

C. Government Sector Impact

Because the PCS creates unranked third degree felomcs, the Criminal Justice Estimating
Conference (CJEC) customanly finds that there 1s no pnson bed impact. There 1s no bed
impact because the recommended sentence for an unranked thlfd degree felony i5 a non-state
pnson sanction under the Cnmmal Pumshment Code The CJEC 1s planrung to officially
review the PCS after the wnting ofth1s analysis.

VI. Technical Deficiencies:

None
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VII. Related Issues:
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Under tlus PCS. medical autopsy photographs and\ ideo recordmgs will become unavailable to 
the general public. e,ccpt upon court order Family member, of a person" ho died m a \·1olent 
\\ ay will be ,pared the addit10nal trauma ofhanng pictures showmg that ,,1olence publicized 

Retroactive Application of Public Record; Exemption - Retroactive or retrospective 
legislat10n refers to a law that changes the legal consequences of acts completed before Jts 
effective date Neither the state const1tuuon nor the federal const1tut10n prohibits the enactment 
ofleg1slat1on with retroactJvc effect 11 Such leg1slat10n 1s therefore ,alid unless 1t 1s mvahd for a
reason other than 1ts retrospective nature 1

' A retrospective law may work to a person ·s
I -disadvantage. provided 1t does not depnve the person of any substanhal nghl or protcct10n ·' 

RetroactJve or retrospective leg1slat10n 1s mvaltd 1f 1t 1rnpmr5 a substantive. vested right 14 After
substantive nghts ve,t. they cannot be adversely affected by ,uhsequently enacted leg1slahon. 
Further, due process considerations usually preclude the retroact1Ye applicat10n of a la\\ creatmg 
a substantJve nght 15 or a rctrnactn e abrogatwn l1f \ alue 10 In dctenrnmng the \'alid1ty of a statute
that retroactively abrogates a thmg of\ alue, courts weight the strength of the public mtcrest 
served hy the statute, the extent to which the nght 1s abrogated. and the nature of the nght 
affected 17 

Remedial statutes that do not create new nghts or take away vested nghts. but only operate to 
further a remedy or confirm nghts already ex1stmg, are not e<ms1dcred retrospective laws 1 ' and 

JG may apply 1mmed1atdy to pendmg cases. As a general rule_ the Legislature may ratify, 
validate. or confinn through a curatJve act anythmg that 1t could have authorized 1mtJally '" 
Curative legislat10n presumes that the Legislature has knowledge of the nature of the matters 

'I done and perfonned that 1t purports to validate. ratify. or confinn - A curauve statute that 
attempts to validate any and all acts and domgs of a mumc1pal corporation, however. 1s too 
general to be effective as a valid exercise of lcg1slatJve power In other words, more specificity 1s 
reqmred. In order to deterrnme whether a const1tut1onal change m the law nses to the level of 
fundamental significance so to warrant retroact1\'e reliet� a court must consider the purpose to be 
served by the new rule, the extent of reliance on an old rule, and the effect on the admim strati on 
of justice ofa retroactive applicat10n of the ne\\ rule." 

11 relloH Cab Co vDadc Cvunh' ( 19R2, Fla App D3). 411 So 2d 395. pennon dcmed 4.24 So 2d 7<}4 tFlaJ. 
1
' McCo, Ji. Smi!h 43 So 2d 704 (Fla I 949) 

13 Blaken.sh,p v Dugger 521 So 2d 1097 (Fla 19�8) 
14 C'ommncial Hldg Co ,, f:_c/hhe, 134 So 209 ( 1931 ). Sernc, ,\fl/anne, In, 643 So 2d 36 I 1994. Fla App D3 n-13 I 
15 Florida Patient'!> Compenc.:atwn Fund i' Schcrt?!. 55S ",o �d 411 (Fla 1991) 
1
" Dep '1 a/Tramp f' KnuH'ics, 402 So 2d 1155 (]'la 19Rl I

17 Dep 't of T,ansp T' !:_now/cs. 402 So 2d 1155 (Fla I 9X I). H, rnandc ,, Dcp 't u(Statc 629 So 2d 205 I I 993. Fla /\pp 
D3) 
1
' North Ba_1· T',llage ,. Afianu BeJ, h. 365 So 2d 3R9 I I 978. Fla /\pp D, I 

i<:i El Portal v Afzamz Shores, 362 �o 2d 275 (Fla l 97SJ, Florida H1r,h-Re!L1tcd ./',icurnlog11..·al lmurv C ompe-njuflun Sv,;s 'c.: 1 

De!vfa, ko, 640 So. 2d 18 I (I 994 Fla App D l) 
�u Stah' v Count) o(Sarawru, 155 So 2d 54-3 (Fla 1963 1, State l' Hamt:, Cm'. 188 SL) 831. 13 7 Fla 616 ( 193G J, DLn e, 
Drmnagc Dist T r I'ancoasr. 102 Fla 267, 1>5 So 51 S ( I 931) 
.'.:'I Cert am Lots 1..,'lL" i· }vfontu t?l!o, 159 Fla 13-L 31 Sc 2d QQ) ( 1q47) 
"Stat,',, Oehlmg, 750 Sn 2d I 09 /Fla 5'" DCA I 998 ). 1eh "g derned. I Jul, I 7 1998 I 
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:>formally. m determmmg whether a newly enacted exemption to the Public Records Act applies 
to a document, the critical date is the date the request for c,ammat1on 1s made. without regard to 
the date the document came mto existence. If, however. after a request for the document 1s made 
but before the request 1s complied with. the Legislature adopts an exemption that is remedial m 
nature, the excmpt10n should be apphed retroactlvely.:,3 The Supreme Court has held that a new 
exemption to ch 119, F S. applies to records created pnor to the enactment of the exempnon, on 
the theory that "1f a statute 1s found to be remcdial 111 nature, Jt can and should he retroactn·ely 
applied 111 order to serve its intended purposes "24 

However, ma case filed after the adopt10n of Art Ls. 24 of the State Constitutwn.25 the Flonda 
Supreme Court declmed to rule on the constituuonahty of an cxempt10n enacted after a pub he 
records acnon had commenced and smd "we reJed the contention that the amended statute shall 
apply retroactively." Nevcrthekss, the Fifth D1stnct Court of Appeal has certified the issue of 
retroac11v1ty ma public records cm,e to the Flonda Supreme Court, notmg that 111 that case. 1t was 
"arguable" that the Legislature intended the excmpt10n to he remedial and thus retroactive A.s of 
March 8, 200 I, the Flonda Supreme Court has not issued an order on the ca,e 

VIII. Amendments:

None 

Thu, Senate ..,taffandlys1s d1--1es not reflect the mtent ur official p..._1s1t10n of the bill's ,ponsor or the FlnndJ. S(natc 

23 :Yews-Press Pub Cu , Kaune I 1987, Fla App D2), 511 So 2d ]1123, 12 FL\\' !S65, 2 B�A lER C ds 8891 
14 Czt_i of Orlando 1 De�1arJ1n:c., ➔93 'So 2d I 0�7, 1028 (} la l 9R6 1, Ace ore/. Roherr,, Butt1:.-·nwrrh, 66X So 2d 5S0 (fla
1996) 
25 Afcmona/ Ho�pzrul-Wesl r·ulmw, inc i' NeH'\-Journal C'orporu110,1, 729 So 2d 373, 3�4 (Fla l9Q9)



STATEMENT OF SUBSTl\.HTIAL CHANGES CONTAINED IN 
**PROPOSED** COMMITTEE SUBSTITUTE FOR 

Senate Bill 1356 

Provides that the exemption is to apply retroactively. 

Provides that a surviving spouse, parent, or child of the 
deceased or their legal representative, or a state or 
federal agency in furtherance of its official duties, may 
view or copy autopsy photographs or video recordings. 

Provides that others may have access (viewing, 
duplicating, or publishing) to the autopsy photos and 
videos only upon court order showing clear and convincing 
need. 

Provides that such access, if granted by the court, must 
be performed under the direct supervision of the 
custodian of the record. 

Makes it a felony of the third degree to knowingly 
violate the provisions of the act. 

Provides that a surviving spouse, parent, or child of the 
deceased or their legal representative may intervene in a 
request by a third party to access these records. 

Committee on Criminal Just
//4--1.--

Staff Director autL 
(FILE TWO COPIES WITH THE SECRETARY OF THE SENATE) 

l 

12:37 PM 03/10/01 sl356.CJ.SSC 
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,.'..Sii; 

Creates an exempt10n for a photo or 
video recording of an autopsy. 

Provides that the exemption is to 
apply retroactively. 

Provides that only a surviving 
spouse, parent, or child of the 
deceased or their legal 
representative, or a state or federal 
agency in furtherance of its official 
duties, may view or copy autopsy 
photographs or video recordmg� 
without a court order. 

Provides that persons other than the 
family may have access (viewing, 
duplicating, or publishing) to the 
autopsy photos and videos only upon 
court order showing clear and 
convincing need. 

Makes it a third degree felony to 
knowingly violate the section. 
Provides that a surviving spouse, 
parent, or child of the deceased or 
their legal representative may 

intervene in a request by a thJrd pm1y 
to access these records. 

Strike Everything Amendment 

u.�>.__..:;:t:z.n 1•�;-w..11•;,�,.;:.,,_ 

Applies to an audiovisual autopsy 
record (includes photo, video 

, recording. or audio recording). 
' � ~ 

Does not apply retroactively. 

Allows anyone to view them without 
a court order, and a state or federal 
agency in furtherance of its official 
duties may view or copy without a 
court order. 

Allows anyone to copy or reproduce 
them only upon court order showing 
good cause. 

Makes it a first degree misdemeanor 
to violate the section. 
Requires at least one member of the 
family to be a party to any 
proceeding for access to the record, 
and if the family is indigent. the court 
must appomt the AG to represent the 
family or to be a friend of the court. 

\\\.t 
tUf\

) 8 ,;7_..4t.,v 
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RHEA.JIM 

From: 

Sent: 

To: 

Cc: 

WILLIAMSON HEATHER 

Tuesday. March 20, 2001 12 38 PM 
RHEA JIM 

AHEARN MARLEEN 

Subject: Autopsy B111 

03/20/2001 

Jim, 

I sroke with Dr Ster hen '.'-Jdson reg,uJmg the R1t,1 Melt, ,n ca,e Dr '.'-Jel,,,n said that m 
th1-: particular ca:-.e, the �kull w,1,.:; gr\·en to the U1nvt:rsity of J-.lond,1 1s foren,1c ,1nthrnpulo1;v 
department for purpo�es of 1Jent1fdng the VlL t1n1 

The ncnm was buned without her skull The mother later founJ out and wa, ,·er,· upser 
O\l:'T this 1nforrn.1t1un She hled suit ag,un-;t the \�c1.1ne'-v1lle f..kJ1L�ll Ex,1m1ner and the 
l.;nl\-ersity of Flc-,nd,1. The case W,1' dism1s,ed with prqudicc 

The v1ct1m\.; n1other workEd with the M<:dtcal E�a_nuner\ Cc,mn11ss1un to lTe,1te a rult, 
rel1u1nng th.at medical ex,1m1ner1s -..eek perml':-s10n fro1n the next of k1n (unle::-is the next uf 
km Ls the perpetratur) pnor to removing a portion of the \'LCt1n1

1s bodv. Tlus rul<.' 1s D<)W-., 

400.11(2), F.S 

FDLE also s,ud that thev Jo nc,t nceJ the exemption f,_,r resc arch, hut r.nhcr for ca,e­
rebteJ re:::.e,1tch. Case,reLited research rett,11n::; to e,Kh �HLtorsv separately For ex:11nple, 
if a medical ex,m11ner fmds a spc•t on the heart of ,1 de.id body, then if the med1ul 
ex<1m1ner i:::. un.;:ure uf what thb spnt 1.c; and \Vhether or nt,t 1t GtUSL·d the de.1th, then they 
,vould rem< )\'e the heart and hJ\T .1 c.irJ.1olog1...,t exa1n1ne 1t. Re ,.,earch JUSt for the sake of 
re:--eJrch 1s not pt_•rm1ttt·d For 1n:-,tance, 1n Gcl1Dl'SV11le, a dass contacted the n1ed1cal 
ex.1n11ner tu seek permission to ex,rn11ne thL' brain tissue cif executed inmates 1n order to 
determine 1f there w,1s cl shJ.red pattern in the hr.un ti.s�ue. Thrs tvpe of re:::.earch 1s not 
rermitted. 

If there ,ue Jll) further quest1uns, please �1vc rut: ,1 L,111 

H�A. W� lvl.5.W. 
Lc;1�l.u1ve Re-,eJ.rch ,\3�1.'.'t,nlt 
l _(\llllllllrt ( <.lll Sl,Jtt• c\�linnH;,,TI,ltltlll 

1,1ci, ,J.,, Ht 1u�, ct K1.. r:·nL'•�Llfl\ t'':-

1i03 HclUS1' Utttct· BTJ1lcl11.1i:: 

TJ.lhh.ici�el', FL J2_3l)(1 
,,;5,, 4H,, 4io\ 

I �t ,. •,f (.), 



COMPARISON OF CS/HB 1356,CS/HB 1083 & 1 8T AM. FOUNDATION 
l'/5 � -1�:l. 

SENATE BILL 
Autopsy photos, vHleos, am.hos 
confidential & exempt 

No definttion 

Cnnfidenhal & exempt m custody of 
medical exammer 

No defimhon of medical exammer 

HOUSE BILL 
Photog)aphs or video recordmgs of 
autopsy are confidential & exempt 

No defimtwn 

' 

Confidential & exempt m custody of 
d1,;;tnct 1med1cal examiner. 

No <lefimtmn of medical exammer 

Authorize,;; me<ltcal exam mer 01 

as�ociate 111 official capacity to use 
photos & videos to seek another expert 
medical opmrnn, for prov1dmg 
profe�s10nal trammg, for ca.se-related 
med1cdl or sc1ent1fic research purpose�. 
or other purposes solely related to 
duties & respons1biht1es, must mamtain 
confidenllal & exempt 1den!Jty of 
deceased unless family waiver 
oblamed 

1-· AM. FOUND.
Aud10-visudl autopsy record 1s exempt 
from copying reqmrements but not 
v1ewmg. 
Defines ",mdto·visual autop1-,y 1ecord" to 
rnedn photograph, video recordmg, aud10 
recordmg made by medical exammer 
durmg autopsy, eAcludmg wntten 
tram,cnpt, other writing, or� 
findmo 
Au<l10-v1sual autopsy record m the 
custody of medical exammer ts exempt 
only. 
Defines med1cdl exarnmer lo include 
associate medical exammer, �ub�titute 
me<lical examiner, as well as employee, 
deputy, 01 agency of a medical exammer 
or any other person who obtams 
possession of record m course ofass1stmg 
a medical examrner in perfonmng official 
duties 

DECISION 



Sm v1vmg spouse, parent or child of Any pe�son may view or l-opy pursuant Any person may view but not copy. 
deceased, or legal reptesentatlve to a wr�tten waiver by surv1vmg 
may view. copy. disseminate spou-;e,, if none, surv1vmg parent, 1f 

none, surv1vmg adult child 
Stdte or federal agency may view or Local government, state or federal State or federal agency may view or copy 
copy m furtherance of official dgency may view or copy m m furtherance of official dutte� 
duties furtherance of tts official duties upon 

wntten request, must ffidllltam 
confidential & exempt identity of 
<lecea�Cd unless otherwise reqmred m 
perfoililancc of official duties 

All others must have court order. Any pet son may petition court for order All olher� except state or federal agency 
to mspect upon good cause, but not need court approval to copy all or part of 
copy. record. 

Surv1vmg spouse, parent, child 01 Surviving spouse must be given Requires at least one person of deceased' s 
legal 1epresentatl\ e must be made a rca�o,ldble notice ofpd1tion, copy of family, consisting of spouse, parents, Jn<l 
pdrty to yu party proceeding to pet1t10n, opportumty to be present and children, to be a party to any proceedmg 
view, dupltcate, or publish heard any hedrmg on matter ff no for access to aud10-v1sual autopsy 

survn'�g spouse, then deceased's records 
parents, 1fno hvmg parent's, then 
dcceased's adult child 

C our! may appoml AG, local state No AG, local state attorney, or private If court finds family 1s md1gent and 
attorney, 01 private counsel to counsel appointment authority unable to employ counsel or 1fbest 
represent family if family 1s mdigent specified mterest of Justice would be served, court 
or if best interests of Justice 1s shall appomt AG to represent family or 
served act as fnend of court 
Court ordet issued upon showmg of Court detem11nat10n of good cause Court findmg of good cause nece�sary to 
good Lause reqmred to inspect Copytng not copy 

authonzed under �ubsechon. 
Issues for cons1derat10n of good lS'iUt:5 for cons1derat1011 of good cause. Issues for con'nderat10n of good cause, 
cause (a) 1elevanc.,e of disclosure to (a) necessity ofv1ewmg m detennming whether the hann to the farmly's mterest
evaluation of governmental governmental accountab1ltty, (b) m protectmg the record from widespread 
accountdh1ltty, (b) senousness of 1am1ficat10ns of v1ewmg with respect to or unauthonzed d1sscnunahon outweighs 
mtruswn mto family's pnvacy, (c) family's nght of pnvacy, ( c) public mterest or a particular pnvate 
ava1lab1hty from other sources, avatlab{hty of sumlar mfonnat1on m mterest 

other forms 
Court order opt10ns. Court ofder options for viewmg only Must tailor any order denying access so 



(a) View but not duplicate; (b)
Vrew. duplicate, but retam
confidentiality, (c) View, duplicate,
or publish, or (d) prescnbe any other
restrictions or stipulations
Vtewing, copymg, other hdndhng 
under direct superv1s10n of 
custod1an/des1gnee 
(a) Any custodian who Knowmgly
v10l,1tes commits 3rd degtee felony
(b) Any person who knowingly
vrnldtes court order commits 3rd 

degree felony.
Exi:mpts cnmmal & .idmm1strnhvc 
proceedings 
Exemptwn described as remedial 
.. md given 1etroacth e appl1cat10n m 
statement of public necessity 
Subject to OGSRA and repeals 
10102/06 unle,;;s reviewed & 
reenacted. 
Effective upon becommg law, 
,;;pec1fiL dlly applte-5 to all autopsy 
photo.) and videos m Gm,tody of 
medical cxammer \\,hethe1 made 
hefo1e or aflei effective date of act 

but put suant to terms and cond1t10ns 
which 1t deems appropnate, notice to 
family on heanng 

V1cwmg or copymg under drrect 
supe1v1S10n of custodian of records or 
designe;e 
Any person who willfully or knowmgly 
v10lates'. commits 3rd degree felony 

' 

Exemption given retroactive 
application m mam part ofb11l and m 
statement ofpubhc necessity 
Subject to OGSRA and repeals 
10/02,06 unless ienewed & reenacted 

Effectrne upon becommg law, 
specifically applies to all autopsy 
photos and videos m custody of 
medical examiner whether made before 
or after eftectlve date of act 

S:/opengovtw/EamhardtCOMP.doc 

that 1s no broader than nece�sary to 
accommodate competmg mterests 

Inspect/examine under reasonable 
cond1hons and direct �uperv1s1on of 
custodia111des1gnee 
Any custodian who knowingly v10lates 
commtt-; Yd degree felony 

Exemption not descnbed as remedial and 
not made remedial 

Subject to OGSRA and repeals ]0,'02,06 
unless reviewed & reenacted 

None stated 
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By the Committee on Criminal Justice and Senators King, Posey, 
Sebesta, Clary, Peaden, Bronson, Horne, Brown-Waite, Pruitt, 
Dawson, Burt and Constantine 

307-lSOlA-01

A bill to be entitled 

An act relating to public records; providing an 

exemption from the public records law for 

photographs and video and audio recordings of 

an autopsy; providing an exemption for certain 

members of the immediate family, or a 

representative thereof, or a state or federal 

agency; prohibiting the custodian of a 

photograph or video or audio recording of an 

autopsy from permitting any person to view or 

duplicate a photograph or video or audio, 

except pursuant to court order and under the 

direct supervision of the custodian or his or 

her designee; exempting criminal and 

administrative proceedings from the act; 

requiring certain persons to be parties in a 

request for access to a photograph or video or 

audio recording of an autopsy; providing 

penalties; providing for future legislative 

review and repeal; providing a finding of 

public necessity; providing a retroactive 

effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. (1) (a) A photograph or video or_�tJ.dio 

recording of an autopsy in the custody of a medical examiner 

is confidential and exempt from the requirements of section 

119.07(1), Florida Statutes, and Section 24(a) of Article I of 
I 'I the State Constitution, except that a surviving spouse�� h�ve...

._.-3..1.f--parent, or child of the deceased, o:r leE!al :representative'-
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/ 0 {' ,;./ �

I 

er-4-; eo 

o.r aHJiio 

official 

recording of the autopsy., In furtherance of its ' !\. � � Ct �,......::..--a.,:_ ��) 

d1.1J:ie9 ,✓•'a state. or� federal agency may view or copy a 

photograph or video or audio recording of an autops� ( The 

custodian of the record or his or her designee may not permit 

any other person to view or duplicate such photograph or vid,;;o 

OK_audio recording without a court order. 

(b)VThe court, upon a showing of good cause, shalr1�':'::i
-. "-<- V I e,,,-., " - r/V' "' ' "-'\ � - D= ..:, \'-(o-¥6 -

/ 

issue an order authorizin . � 1 • 

,- ?I"- clV' ,J � ,re_,_.yv ';';} uY- It sle,p< ,,,_,.: 1" '1°'NL � --�vc� "-•r, '1'"1 l. View the photCLraph or video or audio recording of / 
the autopsy, but not'x� duplicate the record; ' 

View and., dunlicate the photograph or 

resording, but to m&tain the confidentiality 

2, video or audi
?

yof
�

d, 

:,;-ecord; 

3. View �--=c: .. c--::::cuc,b;::al,---
i
'' sCC"hc---::a---::-;:��-�-:-=::.:::-:_ �-

or audio l'.t"'ecorc:!jng 

4 _"l,1,1,'/pre_scribe � restri�tions or st�l?.��ations 

that the �o�rt deems� riate 

to on orti_p)l.::, of a 

or vic:!_,;;_Q _gr audio r_,;;_c::_o_rc:lin deemed rel__seyc1_nt _t_o t_he 

-In determining good cause, 

f;_� rcle,ar,cc o<fdis2losure_�

se_y_aJ,uation of governmenta,l 

I -n'-'c,\_ S,\.L l1 
v2h"'-'. 

the court shall consideE"✓-� 

M 
j\("._..C-e5.s"-"4-�-.., ri----

the ttlate1 ±a to furthg:ii_119 public 
pev�--r'1-ta.vl L< 

;:i.ecountabilit,,::; the serioµE,n_ess of 

the intrusi@ into th_,;;__fa�ily's right to privacy by disclo.s��e 

Q�the photoqra hs or video or audio recordin rJ.! and the 
v _.:. snV11!Qv- ,1,__:;...-,A ... Ut..t'.-:., tt1 c-r_¥, 5 

- - -

availability:'f'rom ·other so11iees=H'l-E-luding ·utheJr' public 
v-..1.5"'.,..::: �-c.ss -= h,n..1

recQrds ,v of material , that is equally relevant t_o_ th.<= 

evaluation of the same government action but is less intrusive 

of the right of privacy In all cases, the viewing, copying, 

2 
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11 or other handlx�g of a photograoh or video or audio recording 
/ 

21 of an autopsy must be under the direct supervision of the 

3 I custod_iia,n o:f the record or his or her designee. 

4 

5 

1b 
1

-\ 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23-

24 

25 

26 

27 

28 

/ JcIS,: A criminal or administrative proceeding is exempt 

/from_tbis :ection, but is subject to all other provisions of 

�hapter 119, Florida Statutes; however, this section does not 

prohibit a court in a criminal proceeding or investigatipn or 

administrative proceeding, upon good cause shown, from 

restricting or otherwise controlling the disclosure of an 

autopsy or crime-scene photograph or video or audio recordings 

in the manner l2_rescrit,e,_d iri_this section. 

@ A surviving spouse p&r�At GF ehild of the 6 �

deccased, or legal representative thereof, must be mad� a 
oart roceedin a third to view -

Cc'(� <s ,N' � ;-""--d-Hp 1 i cate or pnbl i s�the photograph or video :orvaudio F 

recording of an autopsy. � finds tnayamf?.y­

member is indigent and unable to employ cou�T to responcl. to 
--

or if the--court_f...J_ nds that �he the third-party request, 
,7 

interests of justice woul�t be served, the court may 

appoint the Attorney-::�ral, the local state attorney, or 
----------

private coun�el to represent the interests of the family or to 

o�--ad·Jise and assist the crnir� 

-j 2) (a) Any cus.todian o.f a photograph o:c video or audio 
i,/\ll 11 r__.. i 11..I_ ..L-,�, 

recording of an autopsy whoVknowingly violates this section 

commits a felony of the third degree, punishable as provided 

in section 775�082, section 775.083, or section 775.084, 

Florida Statutsss.-

.Ll2l Any__per.J3 Qn 

- ,\ f 

.:l\\b�H.'7 �� 
' • ✓ 

who'kno�:L._ngl_y violat<a_s_ii__e::_ourt order 

291 �ssued pursuant to this section commits a felony of the third 

301 pegree, punishable as provided in section 775.082, p�ction 

311 775.083, or section 775.084, Florida Statutes. 

3 
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lt1 
d:"'c' 

- ......... � .. -._.. ... ,.... ..................... ......... .__ ........... ..., ...., '-'- ...................... �- ..., ....... ....., ,,___ '- .... �� �·· e 

Open Government Sunset Review Act of 1995 in accordance wil th 

section 119.15, Florida Statutes, and shall stand repealed on 

October 2, 2006, unless reviewed and saved from repeal thn ough 

reenactment by the Legislature. 

Section 2. Given the likelihood of 

privacy rights and emotional well-being of 

injury to the 

immediate famil 

members by the widespread, unauthorized dissemination of 

photographs or video or audio recordings of an autopsy and 

availability of less intrusive means of providing public 

y

tbe 

oversight, the Legislature finds that it is a public neces s_it:y 

that autopsy photographs and video and audio recordings be 

made confidential and exempt from the requirements of sect
i

ion 

119.07(1), Florida Statutes, and Section 24 (a) of Article I of I 

the State Constitution. The Legislature finds that photogra ap_hs 

§Q. or video or audio recordings of an autopsy show the decease 

in graphic and often disturbing fashion. Such photographs 0 or 

video or audio recordings may depict the deceased nude, 

bruised, bloodied, broken, with bullet or other wounds, cu .!;_

open, dismembered, or decapitated. As such, photographs or 

video or audio recordings of an autopsy are highly sensitiv ve 

depictions of the deceased which, if copied and publicized, 

could result 

injury to the 

in trauma, 

immediate 

injury to the memory of 

so:i;row, humiliation, or emotional 

family of the deceased, as well as 

the deceased. The Legislature furth er 

finds that the exemption provided in this act should be giv1 sen

retroactive application because it is remedial in nature d an, 

furthers the public policy embodied in section 382.008, 

Florida Statutes, which provides that information on the de 

certificate relating to the cause of death is confidential, 

and the act mitigates the ap2lication of the public records 

4 

ath 
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11 law in �j:i;:�ums�taric<,s in which the privacy i11terests of �tji_�e 

21 deceased'§_p_Qryiving spouse, parent, or child are most 

31 :implicated. The Legislature notes that the existence of the 

4 I World_Jl:i.de Web and the proliferation of personal comput�e�rs 

51 tb�Qughout the world encourages and promotes the wide 

61 dis�emination of photoaraphs and video and audio recordings 23 

71 hour�g�day and that widespread unauthorized dissemination of 

81 autopsy photographs and video and audio recordings would 

91 �11):,ject the immediate family of the deceased to continuous 

101 injury. The Legislature further notes that there continue to 

111 be other types of available information, such as the autopsy 

121 report, which are less intrusive and injurious to the 

13 I immeg:i.a�te�tamily members of the dece�ased and wb:i.ch �cpnt:i.n_ue to 

141 provide for public oversight. 

15 Section 3. This act shall take effect upon becoming a 

161 law, and shall apply to all photographs or video or audio 

171 recordings of an autopsy, regardless of whether the autopsy 

18) was performed before or after the effective date of the act.

19 
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STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN 
COMMITTEE SUBSTITUTE FOR 

Ssene1,l:;e _ Bill 135_6 

Includes audio recordings of autopsies under the newly 
created exemption. 

Provides that the exemption is to apply retroactively. 

Provides that a surviving spouse, parent, or child of the 
deceased or their legal representative, or a state or 
federal agency in furtherance of its official duties, may 
view or copy autopsy photographs or video or audio 
recordings. 

Provides that all others may have access (viewing, 
duplicating, or publishing) to the autopsy photos, 
videos, and audio recordings only upon a court order 
showing good cause. 

Provides that such access, if granted by the court, must 
be performed under the direct supervision of the 
custodian of the record. 

Makes it a felony of the third degree to knowingly 
violate the provisions of the act. 

Provides that a surviving spouse, parent, or child of the 
deceased or their legal representative must be a party to 
any proceeding by a third party requesting access to 
these records ana requires the court to appoint counsel 
to represent an indigent family. 

Provides a criteria for the court to consider in 
determining what constitutes good cause. 

6 
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES 

Bill No. HE _1083 

Amendment No. 01 (for drafter's use only) 

COUNCIL/COMMITTEE ACTION 

y N11 ADOPTED

2 ADOPTED AS AMENDED 

31 ADOPTED w/o OBJECTION

4 

5 

6 

y N 
FAILED TO ADOPT 

WITHDRAWN 

OTHER 

71 Council/Committee hearing bill: State Administration

y 

81 Representative(s) Johnson and Miller offered the following: 

9 

10 Amendment (with title amendment) 

111 Remove from the bill: Everything after the enacting clause 

12 

131 and insert in lieu thereof: 

14 Section l. (l) All photographs or video recordings of 

151 an autopsy in the possession of a district medical examiner 

161 pursuant to chapter 406 are confidential and exempt from the 

171 provisions of s. 119.07(1), ands. 24(a), Article I of the 

18 I SJ:;"'t_e� onstitution, except as otherwise provide_d here:
L
n. 

191 Photographs and video recordings of an autopsy made 

201 confidential_and exempt by this section shall be_disclosed for 

211 viewing or copying: 

2_2 

2 3 I §.RO.US e . 

ill. Pur9uant to a written waiver by the surviving 

If_ there is no surviving spouse, then pursuant _t_o a 

241 wriJ:;ten waiver by a surviving parent; and, if there is no 

251 surviving spouse or parent, then pursuant to written waiver by 

2 6 I an ad__ul t ;:hild_ Qf_ the d<e_ceased; _or 

27 .Ll:?l Pursuant_J::9 a wri�ten request by �_local 

281 government, state agency, or federal agency, in the 

29 I fu:rtherance of _its official duties; and, unless oth_erwisE= 

301 required in the performance of their duties, the identity of 

31 I J::b.e deceas_e_d shall rema_in confidential ..,nd _e:i<:empt. 

hsa0005 

1 

03/15/01
02:44 pm hl083/sal 



1 

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES 

Bill No. HB 1083 

Amendment No. Q.l (for drafter's use only) 

ill Any person may petition _the court _{.Qr ar, �order_ to 

21 !llak�the photographs and video recordings availabl<e for 

3 insp_ectiori. Purs�uant __ to �ch---3. public records petition, arid 

4( th� petitioner's showing of good cause, the court may 

SI il.uthor-L�inspection pursuant to the terms and conditions 

6( which it deems appropriate, but shall not authorize copying; 

71 provided that the surviving spouse is given reasonable notice 

Bl of the petition, and a copy of the petition, and reasonabl� 

91 notice of the opportunity to be present and heard at any 

10( hearing on the matter. If there is no surviving spouse, then 

11( such notice must be given to the deceased's parents, and if 

12 I th<a deceased has no living parents, then _to the _ adult child_ren 

13
1 

of the deceased. 

14 In determining good cause the court shall consider: 

15 al The necessity of the viewing in determining 

16( governmental accountability; 

17 bl The ramifications of� the �viewing with respect so

181 the family's right to privacy; and 

19 

201 forms. 

21 

cl 

ill

The availabili_ty_of similar information 5n Q�her 

The viewing or copying of an autopsy photograph _or 

22( video recording pursuant to this section shall be under the 

23 I _direct _supervision of the custodian of the�r:e_cord or hi13 or: 

24( her d�signee. 

251 (4) The district medical examiner or associate medical 

261 ex�miner, in his or her official capacity, may use the 

27( photographs or video recordings for the purposes of seeking 

28( another expert medical opinion, for providing profession�l 

29( tr�jning, for case-related medical or scientific resear:�h 

30( purposes, or for other purposes solely related to the 

31 ( accolfil2_li'e.hment of the district or asso�te_ medical examiner'_s 
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HOUSE J\MENDMENT FOR COUNCIL/COMMITTEE PURPOSES 

Bill No. HB 1083 

Amendment No. 01 (for drafter's use only) 

duties and responsibilities. However, the identity of the 

deceased shall remain confidential and exempt, unless a waive 

has been obtained as provided for in subsection (1) (a). 

( 5) Any person who willfully or knowingly violates

this section commits a felony of the third degree, punishable 

as provided 

( 6) 

in ss. 775.082, 775.083, or 775.084. 

This exemption shall be given retroactive 

application. This section is subject to the Open Government 

Sunset Review Act of 1995 in accordance with section 119.15 

and shall stand repealed on October 2, 2006, unless reviewed 

and saved from repeal through reenactment by the Legislature. 

Section 2. The Legislature finds that it is a public 

necessity that photographs or video recordings of an autopsy

be made confidential and exempt. Photographs or video 

recordings of an autopsy are highly sensitive, graphic 

depictions of the deceased, which, if viewed, copied, or 

publicized, could result in trauma, sorrow, humiliation, or 

emotional injury to the immediate family of the deceased, and 

is an invasion of that family's privacy, as well as injurious 

to the memories of the deceased. Furthermore, the Legislature 

finds that the existence 

proliferation of personal 

of the World Wide Web and the 

computers throughout the world 

encourages and promotes the worldwide dissemination of 

photographs and video recordings 24 hours a day, 

widespread dissemination of autopsy photographs 

and that 

and video 

recordings would subject the immediate family of the deceased 

to continuous injury. The Legislature further finds that 

there are other types of available information, such as the 

autopsy report, which is less intrusive and 

immediate family member of the deceased but 

provide for public oversight. Furthermore, 

injurious to the 

which continues 

the Legislature 

to 
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HOUSE P.MENDMENT FOR COUNCIL/COMMITTEE PURPOSES 

Bill No. H_B_ 1083 

Amendment No. Q.1 (for drafter's use only) 

11 finds that it_is a public necessity that the exemption 

21 provided in this act be given retroactive aPPlicatiQn b��ause 

it is remedial in nature and it furthers the public policy 3 

4 

5 

6 

embodied in s. 382.008, that all information on the death 

c�tificate relating to the cause of death is confidential. 

Section 3. This act shall take effect upon becoming a 

71 law and shall apply to all autopsy photographs and video 

Bl recordings in the custody of a district medical examiner, 

91 whether made before or after the effective date of this act. 

10 

11 

12 T I T L E A M E N D M E N T 

131 And the title is amended as follows: 

141 On page 1, lines 3 through 7, 

151 remove from the title of the bill: all of said lines 

16 

171 and insert in lieu thereof: 

181 exemption from public records requirements for 

191 photographs and video recordings of an autopsy; 

201 providing exceptions; providing a 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 
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The Honorable Jun King 
The Florida Senate 
Room 300, Senate Office Building 
404 S :Y!onroe S trcct 
Tollahass�e, FL 3:2399-1100 

VlA FACSJ\1TT E - 4 Pages 

Re: CS/SB I 356. Publlc Records Exemption/Autopsy Photographs 

Dear Senato1 !\.ins. 

A� you know, ,�e Ji3.,·c some ,enous (On;,titutional concel!ls rega1ding the CS/SB 1356, and 
we ·re trying to fashion a po,sibk compromise that would address our concerns as well □s the 
interests of the family m p1ot�clins these high!, sensitive 1eco,ds from broad and unauthuu·,ed 
d1sscmina11on. 

Attached is the mo,l current version of ou1 proposed language, Senator Kmg. In suin, 1t for 
inspection nf autopsy photo;, , ideas, n1 tape 1ec0rdings under the direct ,supervision of the 
custodian of the re�ord. but prohibits copying of the r�cortl except under court order upon a 
showing of good cause In finding good cause, a court would be required to balance the u1te1e,ts 
of the farn,!y with th., public's 1ight of gov�rnmental o,·ers1ght. It also stipul,nes that a v10lat10n
of the pronsion is a tJurd degree felon). I\ ·,s 1rnporta11t to note, I tlunk, that under this proposed
lunguuge, a judge would be allowi:d tu aurhcrize a redacted copy of the uudio-v1sual autop�y 
record-that is, a judge could r«Juu, that cerr�in features in the photo, for example, could be 
blo,ked-om 

We hope you will consider o,1r proposed comp1om1sc. Senato1 Krng, aml we look forward to 
discussing the issue;, with )OU

1cerely, 

�/I� I -
� -�

Barbarn A. Petersen 
Executive Director 

cc !'he Honorable Locke Buit 
The Honoiahle Rudy Garcia 
Neil Bro,-r1, FSNE 
Jon Kaney, Cobb Cole & Bell 

omce (850) 224,4555 Holllno: (850) 222-'l5 l � 

The Honornbk Rud Smith 
Dick Shelton, FPA 
David Bralow, The Tribune Cumpnny 
Sam �forley, Hollund & Kmght 

Fl only (800) 33�-3518 Fa;<: (850) 224-0435 
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CS/SB 1356 • Propo�cd Amendment 

An act relating to p:ibbc rcco1 as, pruv·tl,ng an exemptlon frorn the pub:ic records law for 

coprmg photograph; Jnd auJiu or Yiden tecordmi;s of a11 autopsy in the possession �fa J,s'.·ict 

rr,edi,.tl exatnit:er; prov1dmg for acc��s by a state or federal agency a, p1ovided by law a,1d in 

fur1he-rance vl'thi: agc:1c:y'5 �ta�'Jtol/ ctu�:cs, pro\Jt11ng � penalt); prov1dmg for ltitL.1e legi�lative 

review and rnpeal: providing o fir.ding of necessity, proviJing on effecuve date 

Be Tl En<1cteo by the Legislature af t!:e State of ;'l0:·1du· 

Section 1 ll; An audio•vt5ual at.to,,y record ir. the cu1:1tody ofth� medk-1-1! c:�amim::1 i:::, cxcn:pt 

frum tho�e provisions of section I !9 07('), Flondd Statutes, and Sernon 24(�) ofA:'.icl� I, of the 

btalc Coosti1uti0u wh1cl1 pe:nm a pe1son to cop) or obtam a :O;JY of d public record. e,cept us 

pro\ided 111 lh1; section. 

(:) An auJi o-v1 ,ual autopsy 1ecord 1s i:<11 cxcmp: from t',ose pi ov:sior.s of .;ectiou J 19 0711 J, 

Floii<la Statutes, a1,d Se..:nvn 2�fti) of."\1t1clc I, of the Stti.te Con:H1tution which pcunjt d per5on tu 

1n<pect ond examine a public reculll The medical exa:uii,c, h.aving c�,tociy ofm1111,Jw-,isual 

autop�/ 1 �cord shall pe1m1t an)' per,on to 1n,pc,t and eumme the 1ecor<l Linder 1�0,onable 

conditions and direct sll;:eni,1on of the cusrodrn� of the :·eco,s: o; !us 01 her dcs1gne2 to 

safeguard the records fron copy, ng, but such custodian shall not pe1 mi; any pe1son to copy, 

r,hotograpt, or otherwise rcprnduce an aud10-v1 sual aut0psy 1cccrd, except �s proviced in this 

sectio:1 

!3) The whole or any part cf an aJd:o-,1suaJ auL;p1y re�o1d ma:y be copieJ, photographed 01

otr.erwJSc r�product<l by the following. 

(a) A slate or federal agency. as prov1Jed hy taw and 111 furthtrar,cc of the agency's stat.2tory

dutrc:>, 

(b) .4ny pt1sun, upot, c findiHg by a co\llt ufgoo<l cou,e fo1 copying 1Jl or :m, r�rt of the record.

At kast one :nembc: of'.he deceas�d's family consistmg oftbe 1pouse, parents, and child:en 

shall !,ea pcrty to any µrocccdmg for acce�s to an audio-vis•.ial autcp1y 1ecord lfthe couit iinds 

that the family·, inJ,gm: and unable to employ counsel to tespor.d to '.he pWtlon. or it' tr� ccurt 

lind� that the interests ofJu,'.ice woukt be served. the CO\J1t ,ha,J ap.,oint the A:tomc, Ger,c,,l tu 

0 03 



F11day, Mo,ch 16, 2:01 :I 45 PM 1•t �mondment F�,c•)i�n 8502::�0435 

f:nds that tlre in'.ercm of_lU;tice v,oulJ �e �etved, rlie cou,t shall appoi11t the Attcrney General to 

reprcsem the interests o!' the fanuly or to act a.s fl 1encl of the cn1:rt. 

fn detenT.Ining g0oc ca1 ,e, 1he cout shall con,ic'e1 whdkr tire harm to the fanul) ·s u1terest m 

;:note:;ting ;he aud10-v.sL1nl autopsy recoHl from w:Je,pread vl unaulho11,ed di�ser.iinat1on

outwci£hs fre public i·,ten:,t 111 access to such records 01 a par11culru- private interest u: �ccess to 

such rec�rd, and shall ta,101 an} orde1 denyini; access, m whole 01 rn pait, no more b1ondly thun 

nevi;:.Sitiry to a.ccor1m.uJut1;:; the:>c: (OT"'lpeting 1r;(ere:!1t,

(4) Any :ustodian of an aJd10-, tsuai autop�y 1eco1d who :<nowmgly ,lolate:, this ,ect1on

comr.i,ts a felony oft�e tlmJ t!eg1e�, punis)1�ble as provided ir. ser;llan 775.08:. section 775.C•83, 

or section 775. r 1�4, !- lor:Ja Statu,es 

(5) For purpo;es ofth1., ,ect10n, the :erm "aJd10-visual autopsy 1ecord" n:cans uny photogrupb of

an aJtopey. ii..llY Video reco1d:ng ofa.n c.utopf->y, onJ un; �udiu recordin� rnade b:,- a medical 

c�aminer dm mg the course of an autopsy, but it does not mclude the wri\te11 trnnscrip! of these 

.ecorC:, n:r other w1iting 0r r,,crJ ol the <1lrlOJJS) or the detailed '.inc111g, or .wtupsy and 
1aboratory m"e"llgalions The t!;'r-m ''111eJ1cal exanmet ·· means any medical examme1, £l"isociarc 

medical cxamin�r or substitute medical examcne1 acting pJtsuant to Cbapte1 406, Floiida 

Statutes, as well as o.�y employee, dtlputy, or c1g�nl ut a rrie<ll'-ill1 exammc.:t u1· any vtlwr pe-r5or 

who m,,y ob:am pos1e1sion A ,,n ;iud10-'.�sual ai:topsy r�co,:l tr. tht course of ass1strng a 1rcd1cal 

e�mmner m pe1fo1ming nfl1cial autie:,, 

(6) Thi, section i, subje,t to tJe Open Gcvc1 nrne0t Sur,�t Revic\s Act uJ' 199 5 in ac,orJance

w1:h section 11 () 15. Flouda Statutes, and shall :,tdod repeated on Odobe1 2, 2006. unle�s 

r�'..1 ie:H,cd and <,J.vi:J :frurn r.::pe:a' thto111;h tet:"nactn,�nt b) J1� I eg1c;!ature 

�cct,on 2 Given the poss1b1,,ty ol tnJLTI ,o r·1rn:ect1atc fa!llt�y 1-ncmbcrs by the d1ss�mrnai1on of 

m.d10-,·1>ual autopsy 1 ccn1 ns and the a, a1bbi!Jty of less rntrnsrve mcv.n, of p1ov1dtng put:lic

over;ight, the Leg'.Sl:iture Jind< that 11 is a public nece5:,1ty tha' audio-, md autopsy records be 

made exempt f ro Ill the right to copy p1ov'ded oy section 119.07( I) a11d Section 24(a) of Atttcle I

,,(' the St�te Cu�stnutior,, T,,e Leg1slature A 11Js that photog, aphs or, ideo , ecord,r gs of an 

autupsy Sr.ow lhe r.iei.oa�"cl in grap:11, am! of'.en d,slmbmg foshwn, 4n<l 1.10 au<.l'o re,o,Jing 01 the 

auto:,sr exarmnaticn may include spo11tane0t1s and simila1I,· graphc desi.r'.pllens cf such �'ght:, 
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A.i dt1c:io-,i,u.il au'.UJ'') 1ec,rd mur depict or cesLribe :he deceased ruce, br.nsed. bloodied, 

brok�nj ·.•'ith �ulkc or ether \vounds, cm open. d.i�memheted, nr (lecapi:ated As such, n"Jd10-

1 i,ual ��lop,y recurds dt e higr ly ,,�:,, uve dep1ct10ns 0 f the deceased which coulc.. rcs;1lt ,11 

trauma, ,orrow. hum1L!lt1nn, or emotional 1113ury to the immediate farnily oft),� decca,ed, as well 

as i113,ir� 10 the memory of the deceased, if copied and pubhcizcd 7hc Legislatu_.-e notes that the 

e.,iste'.lce ofti:e Wori:! \Vi-!e Web and tl:e prn'.1fe1ation ofµe1sonai computer, tluoughou: the

w,crld e:11..ou1ae;c:, tind p1omotc� the: wide Jj�-;�ni1n.t1.tlvn uf photogrnph:-, unJ \'ldeo rtL,.,Ordu,g� 24 

hours a day nnd t!1at ,,1c.esprcad d1sscmmatio11 o: aud10-v1sual autop,y rec2rds could sub;ect the 

munedinte fanniy 2fthe ,kceased to cont.nuous inj'J!Y The Legblutu1e concludes that the ngh: 

of access to pubil;; tecords as gua1a.nteed by �ect1on 24( a) of tne State Con,11tut,on con 1, st, or· 

the distinct ,1gh,s to m,pect and to copy �ud ti.111lm ,ot1dude, foat under S�ctwn 2-l(L) of the 

State Cun'-',1t\lt•v11
) 
tht J_ t,gt:,larnre t':".:ay enact e\n ex-:mprion from t:1e ng:·n �o �opy as ::hstmct 

from Ilte c:ght to m,pect when it determtt:es that such an exen:puon 1s 1ust11:eJ b1 a public 

necessity and no broader th�n nec:essu,y 
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RHEA.JIM 

From: 

Sent: 
To: 
Subject: 

L::..ul: 

RHEA JIM 
Wednesday, March 07, 2001517 PM 
HULL PAUL S08 
Retroact1v1ty 

;�s _,L2 ..... al, ..-:-,,-:: c.ns...,�r :. 1 y'CUL. ,::_!7-.1e,,t::_on 2.-::: r:_,t •.:·2-'=-=1.r. T- -3. 1?,�� =:::.:::� tJ--.t::: 
f'lJr.:..,=.::t .Sur,rerr,e 2,-,1...ct :t'::'2.•::l tl-.a.,:: a new ex'::.rrr-•'=�•-n :. ,:L :_1_-:! 1 :::-'. 

1:3tc.:.Lt.,::r1 rignr IlC1 T ,:::,::,nsti+:ucio::13.l :::_-J_;int", <)t=li�s t:=1 :!:'�.:,:;,:..·,: :: =�-:='C.'::'='·=­
f.:::-j_c,c :.,) ;:ne e:1acrmf�::lt ,:ii tlle e.:,c::npt2.:::1. ::;.r_,_ r::Li? "::.1�0:-::., ":::-.::.:. 1..: :, - t:3_t_te
-=....s fcun,1 tc, t-,e u�meoic.l 1_r_ risturF-, it :1r ::,r_i :on,.:1_2_,:: t,,? r2-:..:-.::,1c::.·--el

..1
-

apr-lieo i:1 order t,:::, ser�,� its :.. ,..1"'":"9 tdE::d f'Jr:=:::s-':-':'. �'.•:"1'="·.-c1-, ::....:--1 ,-::.. ::..·:•.?'_:.. c~src:
(1,JhlC.'1 JS AFTEr t.i-1'3 aic;iti):! ,f -t::.1.-:"' ::·_:::''::lt'..:'..t.:..,::,r.cl ,=;::::1<=:Lin'::.:1.-_ ,::,n r:ut.:ic

a::ces51 i::ne Fl::1.:::-1-d2 S,.1.::,.:::-s:n•? ':',::1_:..:::-t J.ecli:-.>2 1� +:, .:Jl'? ·::-1 t.:-,S' 
2011sL.:.tut1-,Jna:;_it•/ c,1= :i.n •�:-:�::11;1 ·,- .. i::na�t 0 .:i 3.f-'::er 2 ;-,_1.,,=..::_i,:: re,::;::,rd3 a.:::ti::,n
t1ad 1::0ITL"'no":nc�,j �rd �-=oii it _:'="�'"='="'='=':::_ tt.e 2::::-i-:':::,-;::_::1 tLa: t.h"C:' ::i.rr,�::1.ded 
statute �0ould 2'::�l�- r'?tr.::::':.=:-t1-·:,�l:/- :-:,::,1,,:,, T;,:,_,_1 _,_;_ r;,, rf:'l:t'=" t .:::cs>:;, -:n--:: St.:-.1. 
CCJ'.., wh1:;_,c-. 2c-b1,::,w2-':::=i•;:i--=--.:-1; ',•Le: :.L'C:'. :·SC 331_1, r.c- -2,J. t.1a;::: :_1 was "aj_·guabl'::'"
th.at '::he L12:12-slc;..tL·.::.-,_ -=--:-.t'2r.�--:"=i 3.:-_ � .. e�.pt-=--c, tc t� remed.::..al 3.nd -cr11-..1.s 
ret:c,:-ia,.:::ti T1� ar-_j :::-2�" ::.."::_>:;j :..:-.� =IJ'=:S"-::::ic,r . .oa..::..1. :-o :-u� tlcri:1a Sur.•r•':-me 
Ccurt, �he�•:? .:.':: �:.i:l sits :.:�a�. 

B•.Jtt'.:::,c1 l:.:--2. :;:::_-;-?::1 ':::iat ,c=.>x,;:ti,,r_.; a1e :.J C•-:: ,:.,::,ns-::: .1.·u8(i narr-:ii,J�,, 1.t the
I_,,,;ri3lJ.t1re =cr.s.=....=ie.::.s an �:-.e:a_ptJ...:n tc be r�:nedial ano Ha.nt:: :.hs 
e:��-�;,'::_,:r.. :...:: :Ce di:_::pl-=--,-o.j r.�·�r,:s.c1i·�-ely, ·,;e �TG�T 1..;ar.t t,:::, c,:-in�ider sta'::::..'"' . .J 
it 1'.:C, N:,T, = FEFE1�i�, [I,:, :J,_,T ��£FEAT 1�13 FP.�L� TC1 ~/i.IJY0tlE 'i�T GEC_t:i,.·_�SE 'WE 
!�IG'."":':' F=::;:, T.Z--L'\? I? vr��,L c_-:,.-_·s� )1( 1 F.C P:P02LEH3 Itl TLE LOW:?- ?'Jn te::::21..:s-s ,�,f
rL��s ,�� s�ct�•1c0r� 2cns�rJcc1-on1
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RETROACTIVITY liNTIER PUBLIC RECORDS LA\\' 

Retroacl!ve or retrospectl\'e leg1slat10n refers to a law that changes the legal 
consequences of acts completed before its effective date "fe1ther the state const1tut10n 
nor the federal constitution proh1b1ts the enactment of leg1slat1on wllh retroacUve effect. 1
Such leg1slat10n 1s therefore \'ahd unless 1t 1s in\'ahd form reason other than its 
retrospe-cti, e nature.' A retrospective law may work to a person', d1 sad\'antage. prO\ 1ded 
1l does not deprive the person of any substantial nght or protecllon 3

Retroactive or retrospect1, e kg1slat10n is mval1d 1f 11 impairs a substantive. vested nght 4
After substantive nghts vest, they cannot he ad,·ersely affrcted by subsequently enacted 
legislation. Further. due process cons1derat10ns usually preclude the retroacllve 
application ofa law creating a substantlw nght5 or a retroactive abrogation ofvalue.0 In 
determmmg the validity of a statute that retroactively abrogates a thmg of value, courts 
weight the strength of the public mterest served by the statute. the extent to wluch the 
nght 1s abrogated. and the nature of the nght affected. 7

Remedial statutes that do not create new nghts or take away vested nghts. but only 
operate to further a remedy or confirm nghts already existmg, are not considered 
retrospective laws8 and may apply immediately to pending cases." As a general rule. the 
Legislature may ratlfv. validate. or confirm through a curatlve act anything that 1t could 
have authorized 1mtrnlly 1° Curati,e leg1slat1on presumes that the Legislature has 
knowledge of the ndture of the matters done and performed that 1t purports to validate. 
ratify, or confirm.11 A curatlve ,tatute that attempts to validate any and all acts and 
doings of a mumc1pal corporatwn. hov. ever, 1s too general to be effcctlve as a valid 
exercise of legislallve power. Jn other words. more spec1fic1ty 1s reqmred. In order to 
determme whether a const1tut10nal change m the law nse, to the level of fundamental 
s1gmficance so to warrant retroaetlve relief. a court must consider the purpose to be 
ser\'ed by the new rule, the extent of reliance on an old rule, and the effect on the 
administration of justice of a retroactive application of the new rule. 12

1 Yellow Cab Co v Dade Cn11nt y ( l 9R2, Fla App D3 ), 412 So 2d 395, petition denied ➔2➔ So 2d i64
(Fial 

-, McCord v Smith 43 �o 2d 70-1 (Fla 1949) 
3 Blaken1l11p ,. Dugger521 So 2d 109 7 (Fla 19881. 
4 Commercial Bldg Co ,, Ke/11hc1 13-1 So 209 ( 1931 ). Serna v M1/u11esc, Inc 643 So 2d 36 I 1994. Fla 
App D3 6-13 J. 
5 Flo, uiu Patlt:nt 's Cvmpensutwn Fund 1 Selie, e,, 55� So 2d 411 (Fla 1991 ). 
'Dep 't o(Transp r· Knm,les, -102 So 2d 1155 (Fla 1981) 
'D,;p 't of TrallSp 1· Knowles. -102 So 2d 1155 (Fla 1981 I Hemond,•=, Dep 't of State. 629 So 2d 205 
I 1993. Fla App D3 I 
8 North Bay Village v Mwm, Beach, 365 So 2d 389 ( 1978. Fla App D3 i 
9 El Po,tal v .Aftamz Shores 362 So 2d 275 (fla l978). FlonJa Blrth-Rc!at2d Sewo!ogzcul Imurv 
Compensutwn Sa" \ v Ddfarkn. o-10 �o 2d 181 I 1994. Fla App D 1 I 
Ju Statt v C01mn of Sarasota, 155 ':>o 2d 543 (I la 1963). State v flames Cay, 188 So 831, l37 Fb 616 
(l939),DoverDnw1tu:,:i?Dl'i't f' PLinL'Oast. l02 FL.i.267, l35 SG 518 (1931\ 
11 Ct:rtam liJtj, et( v A!amzccUo, 159 Fla 134, 31 So 2d 905 ( 194 7) 
1
' State,. Oehlmg, 750 So 2d I 09 !Fla. 5 rn DCA 1998 ). reh' � denied. !July 17 I 998 \ 



:'-iormally, in determming whether a newly enacted cxempt10n to the Public Records Act 
applies to a document, the cnt1cal date 1s the date the request for examm-1t10n 1 s made, 
without regard to the date the document came into e,-1stcnce IL ho\v ever, after a reque,t 
for the document 1s m-idc hut before the request 1s complied with, the Legislature adopts 

l,
an exemp11on that 1s remedial m nature, the exempt10n should be applied retroactively 

1
' Now,-P,,m Pub Co ,, Kuune (1987, Fla .\pp D21 511 So 2d 1023 12 F LW 1865 2 Bl'iA !ER Ca, 
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RECORDS AND RECORDING ACTS § 134

order the public record or part thereof in quest10n to be im­
mediately produced for inspection, examination, or copying." 

Although an in camera inspection 1s discretionary "ith respect 
to the exempt10n for active criminal mtelllgence or investigative in­
formation,"' it is a good practice to conduct such an mspecnon in 
any case in which an exempt10n to the Public Records Act is as­
serted, in order to lend credence to the trial court's decision and to 
help dispel any susp1c10n regarding the government's efforts to 
sustain secrecy.51 

1111 Illustration: In an action to compel disclosure of the records 
of a police department, some of which the police department 
claimed \\ere exempt as active criminal intelligence and actne 
cnminal mvestigative informanon, the tnal court \\as not required 
to allow discovery consisting of the department's indexmg or item­
izing records the court had found to be exempt from disclosure, 
where the court conducted a careful m camera exammation of the 
records prior to that determmat,on and where there was no mdica­
t,on the police department lacked good faith rn its dealings with 
the requesnng part:- or the court." 

If no in camera hearmg is requested by either party, and the 
defendant's counsel makes no objection during the trial to the evi­
dentiary matters flowing from the record at is.sue, the trial court is 
not required to initiate an in camera hearing sua sponte "' 

§ 134. When exemptions become effective; retroactivity

Normally, m detennming whether a newly enacted exemption to

FS § 119 0713)(1), e,emprmg records 
of an agency attorney's mental 1mpres­
s1on, conclus1on, legal strategy, or legal 
theory. 1s d1scus.sed at §§ 86 et seq. 

FS § 119.07(3)(0). e'\empttng records 
of certain datd processing software 
received or produced by an dgenc). J"i 
discussed· aC p20

Annotations In camera tnal or hear­
mg and other procedures to safeguard 
trade secret or the hke agamst undue 
disclosure in course of c,,.,Il action 
1mohmg such secret. 62 ALR2d 509 

49. FS § 119 07(2J(bJ

44 Fla Jur 2d 

50. FS § I 19 07(2J(b)
As to the statutory e,empt,on for ac­

t1\>e cnmmal mtelligence or imest1ga­
t1ve mform�tJOn. see §§ 83 et seq 

51. Tnbune Co. v Public Records,
etc I 1986. Fla App D21 493 So 2d 480, 
II FL;W-1533, 13 Med 1a-L R-12◊1.-

51 Lore1 v Smith ( l 985, Fla A pp 
D2! 464 So 2d 1330, 10 FL W 712, 
re\1ew den (Fla) 475 So 2d 695. 

53. Jordan v School Bd (1988, Fla
App D41531 So2d 976, 13 FLW 1764, 
clanfied (Fla App D41 13 fLW 2339. 

567 



§ 134 RECORDS AND RECORDING ACTS 

the Public Records Act"' applies to a document, the critical date is 
the date the request for examination is made, without regard to the 
date the document came into existence. If, however, after a request 
for the document is made but before the request is compiled with, 
the legislature adopts an exemption that is remedial in nature, the 
exemption should be applied retroactively." 

The hmited attorney-client exemption according temporary 
protection from the disclosure of sensitive documents is addressed 
to precisely the type of remedial nghts-those ansmg for the 
purpose of protecting or enforcing substantive rights-which is al­
lowed retroactive application." 

1111 Illustration: During the course of an action brought against a
city for allegedly negligent inspection and maintenance of a traffic 
signal, where the cause of action had accrued pnor to the effective 
date of the limited attomey-cilent exemption, the exemption oper­
ated retroactively to protect from disclosure those portions of the 
city's htigat1on file which reflected a mental impression, conclu­
sion, litigauon strategy, or legal theory.57 

B. ACTIONS [§§ 135-145]

Research References 

FS §§ 119.02, 119.10-119.12 
ALR Digest: Records-and Recording Laws § 3 
ALR Index. Records and Recording 
66 Am Jur 2d. Records and Recordmg Laws § 31 
21 Am Jur Pl & Pr Forms (Rev), Records and Recordmg Laws. 

Forms 1-4, 18 
West's Fla Digest 2d. Records# :;/: 61-67 

54. FS Ch 119

55. News-Press Pub Co. v Kaune
(1987, Fla App D2) 511 So 2d 1023. 
12 FLW 1865, 2 BNA !ER Cas 889. 

56. Orlando v Des1ardms (1986. Fla)
493 So 2d 1027, 11 FLW 474 

568 

57. Orlando v DesJardms (1986, Fla)
493 So 2d 1027, I 1 FL W 474. 

For a d1scuss1on of the limited 
attorney-client exemption, see §§ 80 et 

seq. 

44 Fla Jur 2d 



§ 338 CONSTITUTIONAL LAW 

• A pnvate party"s nght to recover money that is due when a stat­
ute is passed"' 

No vested nghts accrue to: 
• The heirs of a party entitled to the homestead exemption. who
have no present vested mterest in the exempted property entitling
them to claim a depr ivat10n of rights by a statute governing de­
scent of the homestead"
• A person who has operated a motor vehicle for carriage of prop­
erty for compensat10n by virtue of an exemption relieving that in­
diVJdual from obtaining a certificate of public convenience and ne­
cessity"

XIIL RETROACTIVE OR RETROSPECTIVE 
LEGISLATION[§§ 339-347] 

A. IN GENERAL [§§ 339, 340]

Research References 

ALR Digest: Const1tut10nal La"' §§ 132-134 9 
ALR Index· Constitutional Law: Retrospectrve Operation and Laws 
16A Am Jur 2d, Constitutional Law§§ 661-666 
West's Fla Digest 2d, Constitutional Law:/;:# 186-191 

§ 339. Definition; validit)

Retroactive or retrospective legislation refers to a law that
changes the legal consequences of acts complete<l before its effec­
tive date."' Neither the state constituuon nor the federal constitu­
tion prohibits the enactment of leg15lation with retroactive effect,"' 
Such legislat1on is therefore valid unless it is invalid for some rea­
son other than its retrospective nature." A retrospective law may 

52. Bedell v Lassiter (1940) 143 Fla
43, 196 So 699. 

53. Nesmith v Nesmith (1945) 155
Fla 823, 21 So 2d 789 

54. State v Wh1te (l 967, Fla) 194 So
2d 601 
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55. Miller v Florida (1987) 482 US
423, 96 L &l 2d 351, 107 S Ct 2446 

56. Yellow Cab Co " Dade County
(1982, Fla App D31 412 So 2d 395, pe­
t1t1on den (Fla) 424 So 2d 764. 

57. !vlcCord v Smith (1949, Fla) 43

10 Fla Jur 2d 



CONSTITUTIONAL LAW § 341

work to a person ·s disadvantage, provided it does not deprive the 
person of any substantial nght or protection." 

§ 340. Constitutional limitations

Retroactive or retrospective legislation is invalid 1f 11 impairs a
substantive, vested nght." After substantive nghts vest, they can­
not be adversely affected by subsequently enacted legislation. 60 

Furthermore. due process cons1derat10ns usually preclude the ret­
roactive apphcatJon of a law creating a substantive nght" or a ret­
roactive abrogation of value." In determinmg the valid!ly of a stat­
ute that retroactively abrogates a thmg of value, courts "eigh the 
strength of the public interest served by the statute, the extent to 
"hich the right 1s abrogated. and the nature of the nght affected" 

B. Ex Posr FA=o LAWS(§§ 341-345]

Research References 

US Const Art I §� 9, I 0 

So 2d 704, Crooks v State (1940) 141 
Fla 597, 194 So 237. 

58. Blankenship v Dugger (I 988,
Fla) 521 So 2d 1097, 13 FLW 179. 

59. Commerc1al Bldg Co \ Kelliher
(1931) IOI Fla 382, 134 So 209; Serna 
v Milanese. Inc: (1994, Fla App D3) 
643 So 2d 36, 19 FLW D2052, 24 
UCCRS2d 980, related procecdmg (Fla 
App D3J 657 So 2d 966, 20 FLW 
D1655, 27 UCCRS2d 546; Sarasota 
County v Andrews (1991, Fla App D2l 
573 So 2d 113, 16 FLW D146. In re 
Will of Martell 11984, Fla App D2) 457 
So 2d 1064, Talmadge v D1stnct School 
Bd (I 981. Fla App DS I 406 So 2d 
1127 

As to retroactive legislation as 1m­
paim1ent ot contractual obligation. see 
§§ 362. 372

As to vestt:d ngh ts, generally, see
§§ 331 et seq.

10 Fla Jur 2d 

60. L Ross. Inc v R. W. Roberts
Constr. Co (1985, Fla App D5) 466 
So 2d 1096, 10 FLW 285, approved 
(Fla) 481 So 2d 484, II FLW 31 

61. Flonda Patient's Compensatrn�
Fund v Scherer (] 990, Fla) 558 So 2d 
411, 15 FLW Sl23 

Annotations: Retroactive apphcatwn 
of federal leg1slat10n as vwlatmg due 
process clause of Federal Constitution's 
Fifth Amendment-Supreme Court 
cases. 107 L Ed 2d I I 05. 

62. State, Dep't of Transp v
Knowles (1981, Fla) 402 So 2d 1155. 

63. State, Dep't of Transp v
Knowles (1981, Fla) 402 So 2d 1155; 
Hernandez v Department of State, 
D1v1s1on of L1censmg (1993, Fla App 
D3J 629 So 2d 205, 18 FLW D2427, 
re..,1ev. den (Fla) 640 So 2d 1107 
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§ 341 CONSTITUTIONAL LAW 

Fla Const Art I § I 0 
ALR Digest· Constitut10nal Law §§ 123-13 l 
ALR Index Const1tut1onal Law, Ex Post Facto Laws, Retrospec­

tive Operation and Laws 
16A Am Jur 2d, Const1tul!onal Law §§ 634-660 
West's Fla Digest 2d, Cons1Itut1onal Law# # 197-203 

§ 341. Definition
An ex post facto law is one that renders an act pumshable in a

manner m which 1t was not punishable when it was committed." It 
may take the form of: 
• A law that allows for prosecuuon and conv1ct10n for actions
that were lawful at the time of their commiss10n
• A law that imposes a pumshment more severe than that as­
signed when the crime occurred 
• A law that changes the proof necessary to convict a defendant"

§ 342. Constitut10nal prohibitions
The United States Constitution forbids both Congress" and the

states" to pass any ex post facto law. Sim1larly, the Flonda Consti­
tution provides that no ex post facto law shall be passed." 

§ 343_ Purpose of constitutional prohibition

The prohibition of ex post facto laws assures that legislative acts
give fair wammg of their effect and permit an md1v1dual to rely on 
their meanmg until expbc1tly changed."' It 1s considered fundamen­
tally unjust for the legislature to impose a new or increased obliga-

64. United States v Johnson I 1994,
MD Fla) 845 F Supp 864, 8 FLW Fed 
D 33. 

65. Weaver v Graham (1981) 450 US
24, 67 L Ed 2d 17, IOI S Ct 960. Hock 
v Smgletaty (1995, CAI 1 Fla) 41 F3d 
1470, 8 FLW Fed C 943, reh, en bane, 
den (CAll Fla) 58 F3d 642 and cert 
den (US) 133 L Ed 2d 668, 116 S Ct 
715 and Ldisapproved on other grounds 
by Lyncc v Mathis (US) 1997 US 
LEXIS 1269), Blankenship v Dugger 

680 

0988, Fla) 521 So 2d 1097, 13 FLW 
179. 

66. US Const Art I § 9
Annotations: Supreme Court's views 

as to what constitutes an ex post facto
law proh1b1ted by Federal Const1tuuon,
53LEd2dll46 

67. US Const Art I§ 10.
68. Fla Const Art I § 10.
69. Weaver v Graham (1981) 450 US

24, 67 L Ed 2d 17, 101 S Ct 960 

10 Fla Jur 2d 



CONSTITUTIONAL LAW § 345

tion. burden, or penalty as to a set of facts after they have oc­
curred, 70 thereb1 punish mg someone who could not have known 
that the conduct was subJect to penalty when he or she committed 
the act" 

§ 344. Applicahihty of ex post facto prohibitions
The constitutional ex post facto prohibitions apply only to cnm­

inal laws." For a criminal law to be ex post facto. (1) 1t must be 
retrospectn,e (that 1s, It must apply to events that occurred before 
Its enactment); and (2) ,t must disadvantage the offender by impos­
mg greater punishment.73 A law need not 1mpa1r a vested right to 
violate the ex post facto provision.74 Even if a statute merely alters 
penal prov1s1ons accorded by the grace of the legislature, it violates 
the constitutional proh1b1t10n 1f 1t is both retrospective and more 
onerous than the law in effect on the date of the offense." 

§ 345. Limitations; procedural matters

A retrospective law that merely alters procedural rather than
substantive matters, without increasing the punishment or chang­
ing the elements of the cnme, 1s not an ex post facto law, even 

70. L. Ro'>S. Inc v R \V Roberts
Constr Co ( 1985, Fla App D5 J 466 
So 2d 1096, 10 FL W 285, approved 
(Fla) 481 So 2d 484. 11 FLW 31 

71. Umted States v Johnson (1994,
MD Fla) 845 F Supp 864. 8 FL W Fed 
D 33 

72. Umted States v Johnson (1()94,
MD FlaJ 845 F Supp 864, 8 FLW Fed 
D 33, Sc.aboard S R., Inc. " Clemente 
(1985. Fla App D3) 467 So 2d 348. 10 
FLW 668, 10 FLW 1139. 

73. Wea,.er v Gr..1hdm ( 1981) 450 L'S
24, 67 L Ed 2d 17, IO 1 S Ct 960. Hock 
v Smgletary (1995, CA! 1 Fla) 41 F3d 
1470. 8 FLW Fed C 943. reh, en bane, 
den (CA 11 Fla) 58 F3d 642 and cert 
Jen (US) 133 L Ed 2d 668, l ln S Ct 
715 and (disapproved on other grounds 
by Lynce v Mathts (US! 1997 US 

10 Fla Jur 2d 

LEXIS 1269), Blankenship v Dugger 
(1988, Fla) 521 So 2d 1097, 13 FLW 
179 

74. Weaver v Graham (1981) 450 US
24, 67 L Ed 2d 17, 101 S Ct 960; Hock 
v Smgletal) (1995, CA! I Fla) 41 F3d 
1470. 8 FLW Fed C 943, reh, en bane, 
den (CA 11 Fla) 58 F3d 642 and cert 
den (US) 133 L Ed 2d 668, 116 S Ct 
715 and (di�pproved on other grounds 
by L} nee v Math rs (USl 1997 US 
LEXIS 1269) 

75. We.aver v Graham (1981) 450 US
24, 67 L Ed 2d 17, 101 S Ct 960, Hock 
v Singletary (I 995, CA 11 Fla) 41 F3d 
1470, 8 FLW Fed C 943, reh, en bane, 
den (CAI 1 Fla) 58 F3d 642 and cert 
den (US) 133 L Ed 2d 668. I 16 S Ct 
715 and (dLSapproved on other grounds 
by L) nee ,,. Mathis l USJ 1997 US 
LEXIS 12691 

681 



§ 345 CONSTITUTIONAL LAW 

though 11 may work to the disadvantage of a cnminal defendant. 76 

The legislature can extend a cnminal statute of limitations penod 
without violating the constitutional ex post facto proh1b1t10n 1f 1t 
does so before prosecution 1s barred by the old statute, and 1t 
clearly indicates that the new statute 1s to apply to cases pending 
when it becomes elfective.77 

On the other hand, a change m the law that takes a seemmgly 
procedural form may be an ex post facto law if It alters a 
substantial nght." Furthermore, the proh1bition on ex post facto 
laws cannot be circumvented by enactmg a civil law that is pn­
manly criminal in nature."' 

C. CURATIVE AND REMEDIAL LEGISLATION[§§ 346, 347]

Research References 

ALR Digest· Const1tut10nal Law§§ 135-143 
ALR Index: Constitutional Law: Retrospect1ve Operation and Laws 
16A Am Jur 2d. Constitutional Law§§ 678-680 
West"s Fla Digest 2d, Constitutional Law :;t: # 192-196 

§ 346. Validity

Remedial statutes that do not create new nghts or take away
vested rights, but only operate to further a remedy or confirm 
nghts already ex1stmg, are not constdered retrospective laws"' and 

76. Mtller v Flonda (1987) 482 US
423, 96 L Ed 2d 351. 107 S Ct 2446. 
Hock v S10g]e1ary (1995. CAJ l Fla) 41 
F3d 1470. 8 FLW Fed C 943, reh. en 
bane, den (CAI I Fla) 58 F3d 642 and 
cert den (VS) 133 L Ed 2d 668, l 16 S
Ct 715 and (disapproved on other 
grounds by Lynce v MathIS (US) 1997 
US LEXIS I 269); Dugger , Rodrick 
(1991, Fla) 584 So 2d 2, 16 FLW S482, 
cert den 502 US 1037. 116 L Ed 2d 
790. 112 S Ct 886 and (dLSapproved on
other grounds by Lynce v Mathis (US)
1997 US LEXIS 1269) 
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77. Andrews, State (1980. Fla App
O:!) 392 So 2d 270. petltlon den (Fla) 
399 So 2d 1145 

Annotatfons� Retroactn-e effect on 
appeal from JUdgrnent pre-.. 10usly en­
tered of statute shortenmg time allowed 
for appellate review, 81 ALR2d 417 
78. Miller, Flonda (1987) 482 US

423, 96 L Ed 2d 35 I. I 07 S Ct 2446. 
79. United States v Johnson (1994,

MD Fla/ 845 F Supp 864, 8 FL W Fed 
D 33 

80. North Bay V11lage v Mrnm1

10 Fla Jur 2d 



CONSTITUTIONAL LAW § 348

may apply immediately to pending cases." As a general rule, the 
legislature may ratify, validate. or confirm through a curative act 
anything that 1t could have authorized initially'" and may still au­
thorize" 

§ 347. Limitations

A curative statute may ratify or confirm only the acts that the
legislature may authonze "' Curative legislation presumes that the 
legislature has knowledge of the nature of the matters done and 
performed that it purports to validate, ratify, or confirm." Thus, 
for example. a curattve statute that attempts to validate any and 
all acts and doings of a municipal corporat10n 1s too general to be 
effective as a valid exercise of legislative power."' 

XIV, OBLIGATION OF CO:"/TRACTS [§§ 348-373] 

A IN GENERAL [§§ 348-352] 

Research References 

US Const Art I § 10 
Fla Const Art I § 10 
ALR Digest: Consutut1onal Law§§ 166-166 7 
ALR Index Constttunonal La\v, Impairment of Contract 
16A Am Jur 2d, Consmutional L,m §§ 682-686 
West's Fla Digest 2d, Consututional Law ;/; i;: 113, 117-1 I 9

Beach (1978, Fla App D31 365 So 2d 
389 

81. El Portal v �1J.m1 Shores ( I 978,
Fla) 362 So 2d '275, Flonda Birth­
Rel,1ted Neurological lnJUty C ompen­
sation Ass'n .., DeMarko (1994. Fla 
App Dl) 640 So 2d 181, 19 FLW 
D1662 

82. State v County of Sarasota (I 963,
FlaJ 155 So 2d 543; State v Hames City 
(1939) 137 Fla 616. 188 So 831, Dover 
Dramage 01st v Pancoast (19311 102 
Fla 267,135 So518 

10 Fla Jur 2d 

83. Wmter Haven " A M Klemm
& Son (1938) 132 Fla 334, 181 So 153,
reh den 133 Fla 525, 182 So 841 

84 Smith Bros . Inc. v W1lhams 
(1930) 100 Fla 642, 126 So 367; Wem­
berger v Board of Pubhc lnstructton 
(1927) 93 Fla 470, 112 So 253. 

85. Certain Lots, etc v Monticello
(19471159 Fla 134, 31 So 2d 905 

86. Certain Lots, etc. v Monticello
(19471 159 Fla 134, 31 So 2d 905
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§ 329

Although Pnvileget. and Immumhes
Clause does not prevent states from 
reqmnng nonresidents to allocate m­
come and deductrnns for tax pm poses 
based on their in-state actrv1bes m man­
ner described m Supreme Court prece­
dents, those precedents do not automat1-
cally guaranU>e that state may disallow 
nonresident taxpayers every manner of 

.. nonbusiness deduction on assumption 
that such amounts are mev1tably al­
lOcable to state m wluch taxpayer re­
sides USCA Const Art. 4, & 2 Lund10g 

. v· New York Ta.x: Appeals Tnbunal, 118 
S. Ct 766 iU S 19981

· §330 - When permitted
, ,;:;; · ,  

, ,  Cas;es 
UnOer Privileges and Immunities 

. ;:: Clause, nonresidents may be reqmred 
_ to make ratable contnbut10n m taxes for 

_/. support of government, that duty 1s one 
to pay taxes not more oneroui;_; m effect 
than those imposed under like circum­
stances upon citizens of state LSCA 
Con.st. Art 4, § 2 Lund.mg v. New York 
Tax Appeals Tribunal, 118 S Ct 766 
lU S. 1998) 
_ , Inequ ah ties that result not from hos­

til� d1scnmmation, but occasionally and 
in.odentally m application of tax system 

_ that 1s not arbitrary 1n its class1ficabon, 
are not sufficient to defeat law under 
Privileges and Immumhes Clause 
USCA Const Art. 4, § 2 Lundmg v 
New York Tax Appeals Tribunal, 118 S. 
Ct 766 (l: S 1998> 

Privileges and Immumt1es Clause 
bars d1scnmrnat10n agamst citizens of 
other states where there is  no substan­
tial reason for discnmmation beyond 
mere fact that they are citizens of other 
states but does not preclude d1spanty 
of treatment in the many situations 
where there are perfectly vahd mdepen­
dent reasons for 1t, thus, mqmry m each 
case must be concerned with whether 
such reasons exist and whether degree 
of d1scnmmatlon bears close relat10n­
sh.ip to them, with due regard for pnn­
c1ple that states should have consider­
able leeway m analyzing local evils and 
in prescnbmg appropnate cures LSCA 
Const Art. 4, § 2 Lundmg v New York 
Tax Appeals Tnbunal, 1 18 S Ct 7!36 
\U S 19981 

When confronted with challenge un­
der Privileges and Immunities Clause 
to law distrnguislung between residents 
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and nonresidents, state may defend its 
position by demom,tratmg that there 1s 
substantial reason for difference in 
treatment. and that d1scnmrnation 
practiced agamst nonresidents bears 
substantial relat10nsillp to state's obJec­
tlve USCA Const Art 4, § 2 Lundmg 
v New York Tax Appeals Tnbunal, 118 
S. Ct 766 m S 1998J

XIIL RETROACTIVE OR
RETROSPECTIVE

LEGISLATION [§� 339-347]

A. IN GENERAL [§� 339, 340]
§ 339 Definition; validity

Cases
·Prescript10n is not made retroactive

merely because it draws upon anteced­
ent facts for its operat10n Reg10ns Hosp 
v Shalala, 118 S Ct. 909, 123 Ed Law 
Rep 1038 (U S 1998) 

In order to de�rmme whether a con­
stitutional change m the law nses to the
level of fundamental sibrn1:ficance so to 
warrant retroactive relief, a court must 
comnder the purpose to be served by the 
new rule, the extent of reliance on an 
old rule, and the effect on the adrm.rus­
tr8tion of Justice of a retroactive app1ica­
hon of the new rule State v Oehhng, 
750. So 2d 109, 24 Fla L Weekly D54 
(Fla Dist Ct App 5th Drnt 1999) 

§ 340 Constitutional limitations

Cases
Substantive nghts cannot be ad: 

versely affected by enactment of legisla­
tion once tho se nghts have vested, nor 
may legislature increase existing obllga­
t10n, burden or penalty as to set of facts 
after those facts have occurred Bitter� 
man v Bitterman, i 14 So 2d 356, 23 
Fla. L Weekly S l68 (Fla. 1998 >, reh·g 
demed, /July 17, 1998) 

B. EX POST FACTO LAWS 
[§§ 34 1-345]

§ 344 Applicability of ex post
facto prohibitions 

Cases 
Under ex post facto clause, for purpose 

of determrnmg rnmates' entitlement to 
early release. mmates were subJect to 
vers10n of pnson overcrowding statute 
m effect at time of each in.mate's offense. 

Cumulative Supplement 



Alternative 2 � Confidential and Exempt \Vith No Petition 

Section 1. ( l) A photograph or video recording of an autopsv m the custodv 
of a medical examiner is confidential and exempt from the requirements of 
section 119.07(1), Flonda Statutes. and Section 24(a) of Article I of the State 
Constitution. except that a surviving spouse. parent, child of the deceased. 
legal representative thereof. or a state or federal agency in the furtherance of 
!ls official duties. may view or copy a photograph or video recording of the
autopsy. The custodian of the record or his or her designee shall not permit
any other person to view or duplicate such photograph or video recording
without a court order. The court. upon a showmg of a clear and convincing
need, may issue an order authorizmg any other person to: (a) view the
photograph or video recording of the autopsy but not to copy the record; (b)
view and copy the photograph or video recordmg but to maintain the
confidentiality of the copied record. ( c) view. copy or publish a photograph
or video recordmg of an autopsv: or ( d) prescnbe any other restnctions or
stipulat10ns that it deems appropriate. includmg but not limited to. viewing.
copving or publishing only port10ns of a photograph or video recording
deemed relevant to the petition. In all cases. the v1ewmg, copying or other
handling of an autopsy photograph or video recording shall be under the
direct superv1s10n of the custodian of the record or his or her des1gnee.

(2) (a) A custodian of a photograph or video recording of an autopsy
who knowingly violates this section commits a felony of the third degree. 
punishable as provided in section 775.082, section 775.083. or section 
775.085. Florida Statutes; 

(b) Any person who knowingly \iolates a court order issued pursuant
to this section commits a felony of the third degree. punishable as provided 
in section 775.082, section 775.083. or section 775.085. Florida Statutes. 

(3) This exemption i� subject to the Open Government Sunset Review
Act of 1995 in accordance with section 119 .15. Florida Statutes, and shall 
stand repealed on October 2. 2006, unle�s reviewed and saved from repeal 
through reenactment by the Legislature. 

Section 2. Gl\'en the likelihood of injury to immediate family 
members by the widespread. unauthonzed dissemination of autopsy 
photographs and videos. and the availab1hty of less intrusive means of 
providing public oversight. the Legislature finds that it is a public necessity 
that autopsy photographs be made confidential and exempt from the 

1 
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reqmrements ofs. 119.07( 1) ands. 2..\(a). Art. I of the State Constitution. 
The Legislature finds that photo2Taphs or videos of an autopsy show the 
deceased in graphic and often disturbing fashion. Such photographs or 
videos mav depict the deceased nude. bruised. bloodied. broken, with bullet 
or other wounds. cut open. dismembered. or decapitated. As such. 
photographs or videos of an autopsy are highly sensitive depict10ns of the 
deceased that could result m trauma, sorrow. humiliation. or emotional 
injury to the immediate family of the deceased, as well a� injure the memorv 
of the deceased. 1f copied and publiciJ:ed. The Legislature notes that the 
existence of the World vVide \,Veb and the proliferation of personal 
computers throughout the world encourages and promotes the wide 
d1sseminat1on of photographs and videos twenty-four hours a day and that 
such widespread unauthorized dissemmation of autopsy photographs and 
videos would sub1ect the 1mmed1ate fanuly of the deceased to continuous 
injury. Further, the Legislature note� that the continued availability of other 
types of information. such as the autopsy report, are Jes� intrusive and 
injurious to the immediate family members of the deceased while still 
providing public oversight. 

Section 3. This act shall take effect upon becommg a law 

0 



Alternative 1 - Petitwn 

Section 1. ( 1) A photograph or video recordmg of an autopsv m the custody 
of a medical exarmner is confidential and exempt from the requirements of 
section 119.07( 1 ). Flonda Statutes. and Section 2...\(a) of Article I of the State 
Constitution. upon petition bv a surviving spouse, parent. child of the 
deceased. or legal representative thereof to a court of competent jurisdiction 
to seal the photograph or video recording of an autopsy. Upon the issuance 
of the order sealing the photograph or video recording of an autopsy. the 
custodian of the record or hi� or her designee shall not permit any person to 
view or duplicate such photograph or video recordmg without a court order. 
except that a surviving spouse. parent. or child of the deceased. or legal 
representative thereof, or a state or federal agency in the furtherance of its 
official duties. may view or copy the record under the direct supervision of 
its custodian or his or her designee. The court, upon a showing of a clear and 
convmcing need, may issue an order authorizing anv other person to: (a) 
view the photograph or video recording of the autopsy but not to copy the 
record; (b) view and copy the photograph or video recording but to maintain 
the confidentiality of the copied record; ( c) view, copy or publish a 
photograph or video recording of an autopsy; or (d) prescnbe any other 
restrictions or stipulations that it deems appropriate. including but not 
limited to, viewing. copying or publishing only portions of a photograph or 
video recording deemed relevant to the petition. ln all cases, the viewing. 
copying or other handling of an autopsv photograph or video recording shall 
be under the direct supervision of the custodian of the record or designee. 

(7) (a) A custodian of a photograph or video recording of an autopsy 
who knowmglv vwlates this section commits a felony of the thud degree. 
punishable as provided in section 775.082. sect10n 775.083. or section 
775.085. Elor:ida Statutes; 

(b) Any person who knowingly violates a court order issued pursuant
to this section commits a felony of the thud degree. punishable as provided 
in section 775.082. section 775.083, or section 775.085, Florida Statutes. 

(3) This exemption is sub1ect to the Open Government Sunset Review
Act of 1995 m accordance with section 119 .15, Florida Statutes. and shall 
stand repealed on October ,., . 2006, unless reviewed and saved from repeal 
through reenactment by the Legislature. 
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Section 2. Given the likelihood of in1ury to immediate familv 
members by the widespread, unauthonzed dissemination of autopsy 
photographs and videos, and the availabilitv of less mtrusive means of 
providmg public over�ight, the Legislature finds that it is a public necess1tv 
that autopsy photographs be made confidential and exempt from the 
requirement� of s. 119.07(1) ands. 2�(a). Art. I of the State Constitution.The 
Legislature finds that photographs or videos of an autopsy show the 
deceased m graphic and often disturbmg fashion. Such photographs or 
videos may depict the deceased nude. bruised, bloodied, broken, with bullet 
or other wounds, cut open, dismembered, or decapitated. As such, 
photographs or videos of an autopsy are highly sensitive depictions of the 
deceased that could result in trauma, sorrow, humiliation, or emotional 
injury to the immediate family of the deceased. as well as m1ure the memory 
of the deceased. if copied and publicized. The Legislature notes that the 
existence of the World Wide Web and the proliferation of personal 
computers throughout the world encourages and promotes the wide 
dissemination of photographs and videos twenty-four hours a day and that 
such widespread unauthonzed dissemination of autopsy photographs and 
videos would subject the immediate family of the deceased to continuous 
injury. Further, the Legislature notes that the continued availability of other 
types ofmformation, such as the autopsy report, are less intrusive and 
injurious to the immediate family members of the deceased while still 
prov1dmg public oversight. 

Section 3. This act shall take effect upon becoming a law. 
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