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STORAGE NAME: h1083z sa doc **AS PASSED BY THE LEGISLATURE™
DATE: August 2, 2001 CHAPTER #: 2001-1, Laws of Florida

HOUSE OF REPRESENTATIVES
COMMITTEE ON
STATE ADMINISTRATION
FINAL ANALYSIS

BILL #: HB 1083
RELATING TO: Public Records/Autopsy Photographs

19 3731
SPONSOR(S): Representative(s) Johnson, Miller and others Heres?
TIED BILL(S): None

ORIGINATING COMMITTEE(S)/COUNCIL(S)/COMMITTEE(S) OF REFERENCE:
(1)  STATE ADMINISTRATION YEAS 3 NAYS 2
(2)
(3)
(4)
(5)

I SUMMARY

On March 29, 2001, HB 1083 was approved by the Governor and became law as Chapter 2001-1, Laws of
Florida (the “act”). The effective date of the act is March 29, 2001.

The Medical Examiner’'s Act provides for the creation of the Medical Examiners Commission The Medical
Examiner's Commission establishes medical examiner districts within the state A district medical examiner 1s then
appointed by the Governor, for each medical examiner district, from nominations submitted by the Medical
Examiners Commission The district medical examiner may appoint physicians, as necessary, to serve as
associate medical examners.

The district medical examiner has the authority to perform, or have performed, whatever autopsies or laboratory
examinations he or she deems as both necessary and in the public interest to determine the identification of or
cause of death of the deceased, or to obtain evidence necessary for forensic examination

Currently, the district medical examiner’s records, including autopsy reports, photographs, and video and audio
recordings, are public records open to public iInspection and may be copied

This act creates a public records exemption for autopsy photographs, video recordings, or audio recordings in the
custody of a medical examiner, defines “medical examiners,” and provides for exceptions to the exem ption

A person must file a petition and obtain a court order in order to view, listen to, or copy such exempt information

A surviving spouse must be given reasonable notice of the petition and of the opportunity to be present and heard
at any hearing on the matter If there Is no surviving spouse, then such notice must be provided to the deceased’s
parents, and If the deceased has no living parent, then to the adult children of the deceased

This act makes 1t a felony of the third degree for a custodian of an autopsy photograph, video recording, or audio
recording, to willfully and know:ngly violate the provisions of this act Any person who wilifully and knowingty
violates a court order commits a felony of the third degree

The stated public purpose of this public records exemption is to protect the immediate family of the deceased from
trauma, sorrow, humiliation, or emotional injury that might be endured if the deceased’s autopsy photographs and
video recordings were made avallable to the public

This exemption will repeal on October 2, 2006, unless reviewed and reenacted by the Legislature

This act does not appear to have a fiscal impact on state or local governments



STORAGE NAME h1083z sa doc
DATE August 2, 2001

PAGE 2

1 SUBSTANTIVE ANALYSIS:

A.

DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES

1 Less Government Yes [] No (] N/A [X]
2. Lower Taxes Yes [] No [] N/A [x]
3. Individual Freedom Yes [] No [] N/A [x]

4  Personal Responsibility Yes [] No ] N/A [x]

5 Family Empowerment Yes (] No [] N/A [x]

For any principle that recerved a “no” above, please explain

PRESENT SITUATION

Public Records Law

Flonda Constitution

Article |, s 24(a), Florida Constitution, expresses Florida’s public policy regarding access to
government records as follows

Every person has the right to inspect or copy any public records made
or received In connection with the official business of any public body,
officer, or employee of the state, or persons acting on their behalf,
except with respect to records exempted pursuant to this section or
specifically made confidential by this Constitution This section
specifically includes the legislative, executive, and judicial branches of
government and each agency or department created thereunder;
counties, municipalities, and districts, and each constitutional officer,
board, and commission, or entity created pursuant to law or this
Constitution

Article |, s. 24(c), Florida Constitution, does, however, permit the Legislature to provide by general
law for the exemption of records from the requirements of s 24 The general law must state with
specificity the public necessity justifying the exemption and must be no broader than necessary to

accomplish its purpose

Florida Statutes

Public policy regarding access to government records Is also addressed in the Florida Statutes
Section 119 07(1)a), F S, provides

Every person who has custody of a public record shall permit the record
to be inspected and examined by any person desiring to do so, at a
reasonable time, under reasonable conditions, and under supervision
by the custodian of the public record or the custodian’s designee



STORAGE NAME h1083z sa doc
DATE August 2, 2001

PAGE 3

Open Government Sunset Review Act of 1995

Section 119 15, F S, the Open Government Sunset Review Act of 1995, provides that an
exemption may be created or maintained only if it serves an identifiable public purpose and may be
no broader than is necessary to meet the public purpose it serves An identifiable public purpose is
served if the exemption meets one of the following purposes. and the Legislature finds that the
purpose is sufficiently compeliing to override the strong public policy of open government and
cannot be accomplished without the exemption

1 Allows the state or its political subdivisions to effectively and
efficiently administer a governmental program, which administration
would be significantly impaired without the exemption,

2 Protects information of a sensitive personal nature concerning
individuals, the release of which information would be defamatory to
such individuals or cause unwarranted damage to the good name or
reputation of such individuals or would jeopardize the safety of such
individuals. However, in exemptions under this subparagraph, only
information that would identify the individuals may be exempted; or

3 Protects information of a confidential nature concerning entities,
including, but not limited to, a formula, pattern, device, combination
of devices, or compilation of information which is used to protect or
further a business advantage over those who do not know or use it,
the disclosure of which information would injure the affected entity in
the marketplace

Autopsy
Section 872 04(1), F S, defines “autopsy” as a

postmortem dissection of a dead human body in order to determine the
cause, seat, or nature of disease or injury and includes the retention of
tissues customarily removed during the course of autopsy for

evidentiary, identification, diagnostic, scientific, or therapeutic purposes

The medical examiner may document the procedure through photographs or video or audio
recordings of the autopsy Such photographs or video or audio recordings of an autopsy may
depict the deceased nude, bruised, bloodied, broken, with bullet or other wound, cut open,
dismembered, or decapitated As such, photographs or video or audio recordings of an autopsy are
thought to be highiy sensitive depictions of the deceased.

Medical Examiners

Chapter 406, F.S , entitied the Medical Examiners Act, provides for the creation of the Medical
Examiners Commission within the Department of Law Enforcement The Governor appoints
commission members

Section 406.05, F S, directs the Medical Examiners Commission to establish medical examiner
districts within the state  When establishing the districts, the Medical Examiners Commission must
take into consideration the "population, judicial circuits of the state, geographical size of the area of
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coverage, avattability of trained personnel, death rate by both natural and unnatural causes, and
simtlar related factors "'

The district medical examiner is appointed by the Governor, for each medical examiner district, from
nominees who are practicing physicians n pathology and whose nomination 1s submitted to the
Governor by the Medical Examiners Commission 2

Each district medical examiner may appoint as many physicians as may be necessary to serve as
associate medical examiners ® The associate medical examiners serve at the pleasure of the
district medical examiner and when necessary, will provide “service at all imes and all places within
the district **

Section 406 11(2)(a), F.S., states that a district medical examiner

shall have the authority in any case coming under subsection (1) to
perform, or have performed, whatever autopsies or laboratory
examinations he or she deems necessary and in the public interest to
determine the identification of or cause or manner of death of the
deceased or to obtain evidence necessary for forensic examination

In the absence of the medical examiner or the associate medical examiner, the state attorney of the
county may appoint a competent physician to act in his or her stead.’

The Medical Examiners Act specifies the circumstances under which a district medical examiner I1s
to perform an autopsy A medical examiner is required to perform an autopsy when any person

dies:

e By crniminal violence,

e By accident;®

e By suicide;

e Suddenly, when in apparent good health,

e Unattended by a practicing physician or other recognized
practitioner,

e In any prison or penal institution,

¢ In police custody,

e In any suspicious or unusual circumstance,

« By criminal abortion,

e By poison;

e By disease constituting a threat to public health; or

e By disease, injury, or toxic agent resulting from employment 4

! Section 406 05.F S
* Section 406 06(1)(a), I S
> Section 406 06{2), F S

‘1d

*Section 406 15 F S
® On February 18. 2001, Dale Eamhardt was killed 1 a car crash at the Daytona S00 Has wife, Teresa Eamnhardt, sued Volusia

County four days later to block the release of the distiict medical examiner’s photos A judge agreed to temporanly block their
release The judge then ordered the parties to meet and to try to resolve theiwr dispute  After 1R hours of negntiations over twa days,
the parties v olved reached a settlement that allowed an mdependent expert to view the autopsy photos of the racing legend before
they were permanently sealed

7 Section 406 11(1)a), F S
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District Medical Examiner’s Records

The district medical examiner is required to maintain duplicate copies of records and the detailed
findings of autopsy and laboratory investigations ® Because a district medical examiner 1s a public
officer performing a statutorily assigned duty, the records made or received as part of the
performance of that public duty, including autopsy reports, photographs, and video recordings, are
public records These records are open to public inspection and may be copied *

Criminal Penalties

Felonies are classified, for the purpose of sentencing and other statutory purposes, ins 775 082,
F S, into the following categories

Capital felony,

Life felony,

Felony of the first degree,

Felony of the second degree, and
Feiony of the third degree

e & o & o

Under s 775 082(3)(d), F S, a person who has been convicted of a felony of the third degree may
be punished by a term of imprisonment not exceeding five years. Additionally, s 775.083, F S,
provides that a person who has been convicted of an offense other than a capital felony may be
sentenced to pay a fine A fine of $5,000 is authorized when the conviction is a felony of the third

degree.
C. EFFECT OF PROPOSED CHANGES.

This act creates a public records exemption for a photograph or video or audio recording of an
autopsy In the custody of a medical examiner This act defines “medical examiner” as

any district medical examiner, associate medical examiner, or substitute
medical examiner acting pursuant to ch 406, as well as any employee,
deputy, or agent of a medical examiner or any other person who may
obtain possession of a photograph or audio or video recording of an
autopsy in the course of assisting a medical examiner in the
performance of his or her official duties

This act provides that a surviving spouse may view and copy a photograph or video recording or
listen to or copy an audio recording of the deceased spouse’s autopsy If there I1s no surviving
spouse, then the surviving parents have access to such records If there 1s no surviving spouse or
parent, then an adult child must has access to such records

In addition, this act provides that a local governmental entity or a state or federal agency may view
or copy such photograph or video or may listen to or copy such audio recording pursuant to written
request. The identity of the deceased must remain confidential and exempt unless otherwise
required in the performance of their duties

® Section 406 13.F S
* In State of Flonda v Danny Rolling, No 91-—3832 CF A (July 27. 1994). the court held that photographs of murder victims were
public records as they were taken by officers of the State in the course of an mvestigation and are 1 the possession of officers of the

State in therr official capacities
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A custodian of such records, or his or her designee, may not permit any other person to view or
copy such photograph or video recording or listen to or copy such audio recording without a court
order

A person must flle a petition and obtain a court order in order to view or copy such confidential and
exempt information A surviving spouse must be given reasonable notice of the petition and of the
opportunity to be present and heard at any hearing on the matter If there is no surviving spouse,
then such notice must be provided to the deceased's parents, and if the deceased has no living
parent, then to the adult children of the deceased

Upon a showing of good cause, the court may issue an order authorizing any person to view or
copy a photograph or video recording of an autopsy or to hsten to or copy an audio recording of an
autopsy The act states that in determining good cause, the court must consider

whether such disclosure is necessary for the public evaluation of
governmental performance; the seriousness of the intrusion into the
family’s nght to privacy and whether such disclosure is the least
intrusive means available, and the availability of similar information in
other public records, regardless of form

In addition, the court may prescribe any restrictions or stipulations that it deems appropnate
This act provides that a ciminal or administrative proceeding 1s exempt from this section,

but unless otherwise exempted, 1s subject to all provisions of Chapter
119, Florida Statutes, provided however that this section does not
prohibit a court In a criminal or administrative proceeding upon good
cause shown from restricting or otherwtse controlling the disclosure of
an autopsy, crime-scene, or similar photograph or video or audio
recordings in the manner prescribed herein

The stated public purpose of this public records exemption is to protect the iImmediate family of the
deceased from trauma, sorrow, humiliation, or emotional injury that might be endured If the
deceased's autopsy photographs and video and aud:o recordings are made available to the public

This act makes it a felony of the third degree for any custodian of a photograph or video or audio
recording of an autopsy who “willfully and knowingly” violates the provistons provided herein In
addition, this act makes it a felony of the third degree for any person who “willfully and knowingly™
violates a court order as described herein A person who violates this section could be imprisoned
for a term not to exceed five years™ and may be fined up to $5,000."

This exemption i1s subject to the Open Government Sunset Review Act of 1995, and will stand
repealed on October 2, 2006, unless reviewed and saved from repeal through reenactment by the

Legislature
SECTION-BY-SECTION ANALYSIS.

See “Effect of Proposed Changes ”

0 Section 775 082(3)d).F S

1
'Section 77

3083(1)c). FS
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Il FISCAL ANALYSIS & ECONOMIC iIMPACT STATEMENT

A FISCAL IMPACT ON STATE GOVERNMENT"
1. Revenues
None
2. Expenditures
None
B FISCAL IMPACT ON LOCAL GOVERNMENTS
1. Revenues
None
2. Expenditures
None
C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR
None

D FISCAL COMMENTS

Section 921 001(9)(b), F.S, provides that on or after January 1, 1994, any legislation which creates
a felony offense must provide that it will result in a net zero sum impact in the overall prison
population, as determined by the Criminal Justice Estimating Conference, unless the legislation
contains a funding source sufficient In its base or rate to accommodate such change or a provision
which specifically abrogates the application of the paragraph

IV CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION

A. APPLICABILITY OF THE MANDATES PROVISION

This act does not require counties or municipalities to spend funds or to take action requiring the
expendrture of funds

B REDUCTION OF REVENUE RAISING AUTHORITY"

This act does not reduce the authority that counties or municipalities have to raise revenues in the
aggregate

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES

This act does not reduce the percentage of a state tax shared with counties or municipalities



STORAGE NAME: h1083z.sa.doc
DATE August 2, 2001
PAGE 8

V. COMMENTS
A. CONSTITUTIONAL ISSUES
None
B. RULE-MAKING AUTHORITY
None.
C OTHER COMMENTS:

On July 11, 2001, the Attorney General issued Attorney General Opinion (AGQO) 2001-47, 1n
response to a request from the Hillsborough County Attorney, regarding this act AGO 2001-47
stated

o Upon receipt of a wnitten request from the agency, the medical
examiner may show autopsy photographs as part of professional
training for public agencies, provided that such training furthers
the official duties of the agency. Unless otherwise required in
the furtherance of the agency’s duties, the identity of the
deceased is shielded

o When showing autopsy photographs for professional training,
the medical examiner should not disclose the name of the
deceased and should take steps to shield the decedent’s

identity

o The term “autopsy photographs and recordings” does not
include cnme scene photographs

o The exemption applies to autopsy photographs and

recordings whether the next of kin of the decedent has been
located or not A petitioner seeking a court order to obtain
access to an autopsy photograph or recording Is responsible for
providing such reasonable notification to next of kin as may be
required by the court.

o Those seeking to have access to autopsy photographs and
recordings for civil proceedings must obtain a court order unless
they are a surviving family member entitled to obtain such record
without a court order '

Several news organizations oppose this act Some of these news groups include the Society of
Professional Journalists, The Associated Press Sports Editors, The Miami Herald, The Tampa
Tribune, the Chicago Tribune, the Los Angeles Times, and WFLA-TV in Tampa ' Opponents of
this act belileve the restrictions being placed on autopsy photos and video recordings are a “big
mistake "** Barbara Petersen, Executive Director of the First Amendment Foundation in
Tallahassee, said “[t]hese records are critical to the public's right of oversight.”™* She went on to
say that “public records law provides for oversight over medical examiners who may feel political
pressure to render a particular cause of death "*

lf ESPN com “Fans respond with angry calls. e-mails.” March 6 2001

" ESPN com, “Fans respond with angry calls e-mails.” March 6, 2001, quote by Barbara Petersen. Executive Director of the First
Amendment Foundation m Tallahassee.

”_ Tallahassee Democrar, “Eamhardt Family Protection Act filed in House.™ March 8, 2001

"> ESPN.com, “'ans respond with angry calls, e-mails,” March 6, 2001
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The Medical Examiners Commission is also opposed to this act They have expressed a major
concern with this exemption The Medical Examiners Commission 1s concerned that now they will
be unable to use autopsy photographs in training seminars, medical journals, and professional

pubiications.

Proponents of this act "do not believe that any bereaved family should be forced to allow access to
photographs of deceased loved-ones, particularly since complete information i1s available through
written autopsy records "'’ Senate Majority Leader Jim King was quoted as saying, “The possibility
of graphic and sensitive photos being leaked and exploited 1s a major public poticy concern ”
Senator King went on to say, “One may ask where you draw the line on a public records exemption,
I can tell you that line has got to be drawn beyond photographs as graphic as these "'

Vi AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES

On March 15, 2001, the Committee on State Administration heard HB 1083 and adopted a strike-all
amendment This strike-all amendment is traveling with the bill.

The strike-all amendment also creates a public records exemption for autopsy photographs and video
recordings, however, the exemption applies to records held by the district medical examiner. It provides
exceptions to the exemption for certain family members, local government, state agencies, and federal
agencies, whereas the bill only provides exceptions to state and federal agencies

The amendment allows a person to petition the court for an order to inspect the autopsy photographs
and video recordings. The petitioner must show good cause, and certain notice provisions must be met
The bill did not grant access for inspection by means of court order and it did not provide certain notice

provisions

The amendment allows both the district and associate medical examiner to use the autopsy
photographs or video recordings for the purpose of seeking another expert medical opinion 1t also
allows them to use the records when providing professional training or performing case-related medical
or scientific research, so long as the identity of the deceased remains confidential and exempt The bill
did not allow a medical examiner to seek another expert medical opinion, nor did it allow a medical
examiner to use autopsy photos and video recordings for purposes of training and research

The amendment makes it a third degree felony for any person who “wilifully or knowingly” violates the
provisions of this strike-allamendment Any person who “willfully or knowingly” violates these provisions
could be imprisoned for a term not to exceed five years and may be fined up to $5,000. The bill made it
a third degree felony for any person who violated the provisions of the bill, whether or not it was “willfully
and knowingly "

The amendment expressly states that its provisions are ta be given retroactive application ® The
exemption 1s made subject to the Open Government Sunset Review Act of 1995, and, accordingly, the
exemption will repeal on October 2, 2008, unless reviewed and reenacted by the Legislature

** Dr. Stephen Nelson. Chairman, Medical Examiners Commission, March 9, 2001, telephone confercnce
"7 Tallahassee Democrat, “Eamhardt Fanuly Protection Act filed 1n House.” March 8. 2001, quate fium a letter by Teresa Fanhardt
8 cNN Sports [llustrated. “Help from high places.” Murch 7. 2001, cnns1 com.

19
1d
* In the case of Cin of Orlundo v Desjardins, the yjudge found that “[1]f a statute 15 found to be remedial 1n nature 1t can and should

be retroactively applied 1n order to serve 1ts intended purposes ” In addition, the judge found that “[t]he statutory exemption,
according temporary protection from the disclosure of sensitive documents, 1< addres«ed to precisely the type of *[r]emedial rights
[arising] for the purpose of protecting or enforcing substantuve rights ' 493 So 2d 1028 (Fla 1986) See also Cebrtany Klen, 614
So 2d 1209 (Fla 4™ DCA 1993)
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On March 22, 2001, HB 1083 was read a second and third time on the floor, and a strike-alt amendment
was adopted Please refer to the House Journal, page 337, for further detatls
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H&ather A Willlamson, M S W.
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l. Summary:

Under s. 406.11(1)(a) 2., F.S | a district medical examiner 1< required to perform an autopsy
when any person dies 1n the state by accident. Each district medical examiner 1s appointed by the
Governor. As the medical examiner 1s performing an ofticial duty when conducting an autopsy
of an accident victim. the records made duning the performance of that duty that perpetuate.
communicate or formalize know ledge, are public records under s. 119 01(1). F.S.. and

S. 24, Art. 1 of the State Constitution Public records are not limited to traditional written
documents, but may 1include photos, videos, or other matcnals. regardless of physical form,
characteristics, or means of transmission.

The Legislature is authorized by s 24(c). Art I of the State Constitution, to exempt records from
public records requirements by general law A law that creates an exemption must state with
specificity the publicnecessity justtfying the’exémption and can be no broader than necessary to
accomplish the stated purpose of the law.

The bill makes confidential and exempt photographs and \i1deos of an autopsy. The bill notes that
photographs and video recordings of an autopsy are highlv sensitive depictions of the deceased
which, 1f copied and publicized on the World Wide Web or 1in written publications. could result
in continuous mjury to the immediate family ot the deceased. as well as injury to the memory of
the deceased As such. 1t is a public necessity to make autopsy photos and video recordings
confidential and exempt. The written autapsy report, which typically includes drawings. remains
subject to public inspection aud can be copied, thereby preserving public oversight. The bill
makes 1t a felony of the third degree to violate the provisions of the section The bill 1s effective

upon becoming law



BILL SB 1356 Page 2

This hill creates an unnumbered section of the Florida Statutes

Present Situation:

Constitutional Access to Public Records and Meetings — Article [. s 24 ot the State
Constitution provides every person with the right to inspect or copy any public record made or
recerved in connection with the official business of any public body, otficer, or emplovee ot the
state. or persons acting on their behalf. The section specifically mcludes the legislative. executive
and judicial branches and each agency or department createdunder them It also includes
counties. municipahities, and districts, as well as constitutional officers. boards, and
commuissioners or entities created pursuant to Jaw or the State Constitution

The term public records has been detined by the Legislature ns. 119 011(1), F.S., to include

all documents. papers. letters. maps. books, tapes, photographs. films. sound
recordings. data processing sottware. or other matenal, regardless of the physical form.
characteristics, or means of transmission, made or recerved pursuant to law or ordinance
or in connection with the transaction of official business by any agency

This definition of public records has been interpreted by the Florida Supreme Court to include all
materials made or recen ed by an agency 1n connection with otficial business. which are used to
perpetuate. communicate or formalize knowledge * Unless these materials have been made
exempt by the Legislature. they are open for public inspection. regardlcss of whether they are 1n

final form.”

The State Constitution authorizes exemptions to open government requirements and cstablishes
the means by which these exemptions are to be estabhished Under Article 1. s 24(c) of the State
Constitution, the Legislature may provide by general law for the exemption of records A law

enacting an exemption:

Must state with specificity the public necessity justifying the exemption,
Must be no broader than nccessary to accomplish the stated purpose of the law:

Must relate to one subject.
Must contain only exemptions to public records or meetings requirements. and

May contain provisions governing enforcement.

A 1 10—

Exemptions to public records requirements are stnictly construed because the general purpose of
open records requirements is to allow Florida's citizens to discover the actions of their
government.™ The Public Records Act 15 Iiberally construed m favor of open gosernment, and
exemptions from disclosure are to be narrowly construed so they are imited to their stated

4
purpose

' Shevin Byiron Huarless, Schafter, Reid and As<ociaies, Inc 379 So 2d 633, 640 (Fla 1950)
“Waur Flonda Power & Light Company. 372 So 2d 420 (Fla 1979)

" Chrisney Palm Beach Counn Sheniff s Office. 698 So 2d 1365, 1366 (Fla. 4™ DCA 1997)
* Krischery D' imaro, 674 So 2d 909, 911 (Fla 4® DC A 1996). Semmole Counn v Wond 512 So. 2d 1000, 1002 (Fla 3

stk

DCA 1987), review dented. 320 So 2d 586 (Fla 1938y Trbune Compuwn v Public Records, 492 So Sd 480, 483 (Fla 2d
DCA 1986} revien demied sub nom . Gillum v Tribunc Compam, 503 So. Sd 327 (Fla 1987)
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There 1s a ditference between records that the Legislature has made exempt from public
inspection and those that are exempt and confidential If the Legislature makes certain records
confidential, with no provision for its release such that 1ts confidential status will be mamntained,
such information may not be relcased by an agency to anvone other than to the persons or
entities designated 1n the statute * If a record is not made confidential but 1s simply exempt from
mandatory disclosure requirements, an agency is not prohibited from disclosing the record n all
circumstances.®

Under s. 119 10. F S . any public otficer violating any provision ot this chapter 1s guiltv ot a
noncriminal infraction. punishable by a fine not exceeding $300 In addition, any person
willfully and knowingly violating any provision of the chapter 1s guilty of a tirst degiee
misdemeanor, punishable by potential imprisonment not exceeding one vear and a fine not
exceeding $1.000

An exemption from disclosure requirements does not render a record automatically privileged for
discovery purposes under the Florida Rules of Civil Procedure.” For example, the Fourth District
Court of Appeal has found that an exemption for active criminal investigative information did
not override discovery authorized by the Rules of Juvemle Procedure and permitted a mother
who was a party to a dependency proceeding involving her daughter to inspect the criminal
investigative records relating to the death of her infant * The Second District Court of Appeal
also has held that records which are exempt from public inspection may be subject to discovery
1n a crvil action upon a showing of exceptional curcumstances and 1f the trial court takes all
precautions to ensure the confidentiality of the records ”

The Open Government Sunset Review Act of 1995 - Section 119.15, F.S., the Open
Government Sunset Review Act of 1995, establishes a review and repeal process for excmptions
to public records or meetings requirements. Under s 119 15¢3)(a), F.S., a law that enacts a new
exemption or substantially amends an existing exemption must state that the exemption 1s
repealed at the end ot S ycars Further. a Iaw that enacts or substantially amends an exemption
must state that the exemptron must be reviewed by the Legislature before the scheduled repeal
date. An exemption 1s substantially amended 1f the amendment expands the scope of the
exemption to inciude more records or information or to include meetings as well as records An
exemption 1s not substantially amended 1f the amendment narrows the scope of the exemption

In the fifth vear after cnactment of a new exemption or the substantial amendment of an existing
exemption, the exemption is repealed on October 2nd of the 5th year. unless the Legislature acts
to reenact the exemption.

Under the requirements of the Open Government Sunset Review Act, an exemption 1s to be
maintained only 1f:

* Attorney General Opmion &5-62
“ Williams v Cinv of Minneola, 575 So 2d 683, 687 (Fla 5% DCA) review denicd, 589 SO 12d 286 (Fla 1991

" Department of Professional Requlation v Sprva. 478 Sa 2d 382 (Fla 17 BCA [985)
“B B v Deparmment of Cluldren and Famih Semvices, 731 So 2d 30 (Fla The DCA 1999)
® Depariment of Highway Saten und Motor Fehiclesy Krerc: Compamy Ine 370 So 2d 1322 (Fla 2d DCA 1990)
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(2) The exempted rccord or meeting 15 ot a sensitive, personal nature concerming individuals.

(b) The exemption 1s necessary for the eftective and efficient admimstration of a
governmental program. or

(¢) The exemption affects confidential information conccrning an entity

As part of the review process. s 119 15(4)(a), F S | requires the consideration of the following
specific questions

(a) What specific records or meetings are affected by the exemption?
(b) Whom does the exemption uniquely atfect, as opposed to the general public?
(c) What 1s the 1denufiable public purpose or goal of the exemption?

(d) Can the information contained 1n the records or discussed in the meeting be readily
obtained by alternative means? It so, how?

Further, under the Open Government Sunsct Review Act, an exemption may be created or
maintamed only 1f 1t ser es an 1dentifiable public purpose An identifiable public purpose 1s
served 1t the exemption

1. Allows the state or 1its political subdivisions to effectivelv and efficiently administer a
governmental program. the administration of which would be significantly impaired
without the exemption,

I

Protects mnformation of a sensitive personal nature concerning individuals. the release of
w hich information would be defamatory to such individuals or cause unwarranted
damage to the guod name or reputation of such individuals or would jeopardize the safety

of such individuals; or

3 Protects information of a confidential nature concerning entities, including. but not
limited to, a formula, pattern- device, combination of devices, or compilation of
information which 1s used to protect or further a business advantage over those who do
not know or use 1t. the disclosure of which informauon would injure the affected entity in

the marketplace

Further, the exemption must be no broader than 1s necessary to meet the public purpose it serves
In addition, the Legislature must find that the purpose 1s sufticiently compelling to overnde the
strong public policy of open government and cannot be accomplished without the exemption.

Medical Examiners and Autopsy Requirements — Ch. 406. F.S | which 1s entitled the Medical
Examiners Act, provides tor the creation of the Medical Exanuners Commission within the
Department of Law Enforcement Commission members are appointed by the Govemor.
Pursuant to the requirements of the act. the commusston has established medical examiner
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districts within the state. A district medical examiner 1s appointed by the Governor for each
district.

The Medical Examiners Act specifies the circumstances under which a medical examiner of a
district 1s requured to perform an autopsy. Under s 406.11(1)(a) 2., F.S., a medical examiner 1s
required to perform an autopsy when any person dies in the state by accident. Under

s. 406.11(2)(a), F S., a district medical examiner

.. . shall have the authority 1n any case coming under subsection (1) to perform, or have
performed, whatever autopsies or laboratory examinations he or she deems necessary and
1n the public interest to determine the 1dentification of or cause of manner of death of the
deceased or to obtain evidence necessary for forensic examination

As a district medical examiner is a public officer performing a statutorily assigned duty. the
records made or received as part of the performance of that public duty, including autopsy
reports. ghotographs, and videos, are public records open to public mspection and may be

. 1
copied.

Classifications of Felonies and Misdemeanors — Felonies are classified, for the purpose of
sentencing and other statutory purposes, ins 775 081, F.S., into the following categones.

Caprtal felony,

Life felony;

Felony of the first degree;
Felony of the second degree,
Felony of the third degree.

_L/\AU)[J»—A

Under s. 775 082(3)(d). F.S., a person who has been convicted of a telony of the third degree
may be punished by a term of imprisonment not exceeding 5 years. Additionally, s. 775.083,
F.S., provides that a person who has been convicted of an offense other than a capital felony may
be sentenced to pay a fine A fine not exceeding $5,800 is authorized when the conviction is of a
felony of the third degree.

Effect of Proposed Changes:

The bill makes confidential and exempt from the inspection and copying requirements of

s 119.07(1), F.S., and s. 24(a), Art I of the State Constitution, photographs and videos of
autopsies. A state or federal agency that 1s authorized to have access to the documents by any
provision of law must be granted access in furtherance of that agency’s statutory duties.

The bil] also makes it a felony of the third degree to violate the provisions of the section As a
result, a person who violates the section could be imprisoned for a term not to exceed 5 years and

be fined up to $5,000.

“In State of Flonda v Danny Rollmg, No 91-3832 CF A (July 27, 1994). the court held that photographs of murder victims
were public records as they were taken by officers of the State 1n the course of an investigation and are 1n the possession of
officers of the State 1n their official capacities
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IV.

The bill also makes the exemption subject to the Open Government Sunset Review Act

The bill also provides a statement of public necessity supporting the exemption Photographs and
videos of an autopsy show the deceased 1n graphic and often disturbing fashion The deceased
may be depicted nude, bruised. bicodied. broken, with bullet or other wounds. cut open,
dismembered, or decapitated The existence of the World Wide Web and the proliferation ot
personal computers encourages and promotes the wide dissemination ot photographs and videos
24-hours a day throughout the world 1f autopsy photographs and videos were made generally
available for public inspection and copying. they could be placed on the Internet, thereby
subjecting the immediate family of the deceased to continuous trauma, sorrow, humiliation, or
emotional mjury, as well as mjuring the memory ot the deceased. Therefore. 1t 15 a public
necessity that such records be made confidential and exempt from 1nspection and copying
requirements. In order to preserve public oversight. the autopsy report, which includes draw ings
of injuries, remains available for public mspection and copying Further, the bill permits a court
to grant access to the photographs and videos of an autopsy upon a showing of good cause.

Constitutional Issues:

A Municipality/County Mandates Restrictions:
None.

B Public Records/Open Meetings Issues

This bull creates a public records exemption for a photograph or video recording of an
autopsy. It appears to meet the requirements of s. 24, Art. 1 of the State Constitution 1n that it
states with specificity the public necessity justifving the exemption and 1t relates only to one
subject.

C. Trust Funds Restrictions
None
Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
Nouae.
B. Pnvate Sector Impact
None.

C. Government Sector Impact

Because the bill creates an unranked third degree felony, the Criminal Justice Estimating
Conference (CJEC) customanly finds that there 1s no prison bed impact because the
recommended sentence for an unranked third degree felony will be a non-state prison
sanction. The CJEC 1s planning to otficially review the bill after the wriung ot this analysis
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VI. Technical Deficiencies:
None.

VII. Related Issues:

Under this bill. medical autopsy photographs and video recordings will become unavailable to
the gencral public. Family members of a person who died 1n a violent way will be spared the
additional trauma of having the pictures showing that violence publicized

Retroactive Application of Public Records Exemption - Retroactive or retrospective
legslation refers to a law that changes the legal consequences of acts completed before its
effective date. Neither the state constitution nor the federal constitution prohibits the enactment
of legislation with retroactive effect.!’ Such legislation 1s therefore valid unless it 1s invahd for a
reason other than 1its retrospective nature '~ A retrospective law may work to a person’s
disadvantage, provided 1t does not depry e the person of any substantal right or protection

Retroactive or retrospective legislation 1s 1nvalid 1f 1t impairs a substantive, vested right '* After
substantive rnights vest, they cannot be adversely affected by subsequently enacted legislation.
Further, due process considerations usually preclude the retroactive application of a law creating
a substantive right'” or a retroactive abregation of vatue.'® In determining the vahdity of a statute
that retroactively abrogates a thing of valuce. courts weight the strength of the public interest
served b}j’_the statute. the extent to which the nght 1s abrogated. and the nature of the right
affected.”’

Remedial statutes that do not create new rights or take away vested rights, but only opcrate to
further a remedy or contirm rights already existing. are not considered retrospective laws'® and
may apply immediately to pending cases '“ As a general rulc, the Legislature may ratifv.
vahdate. or confirm through a curative act anything that 1t could have authorized imtially -
Curative legislation presumes that the Legislature has knowledge of the nature of the matters
done and performed that it purports to validate. ratify, or confirm.”" A curative statute that
attempts to validate any and all acts and doings of a municipal corporation. however, is too
general to be effective as a valid exercise of legislative power. In other words, more specificity 1s
required. In order to determine whether a constitutional change in the law rises to the Ievel of
fundamental significance so to warrant retroactive reltef. a court must consider the purpose to be

! Yellow Cub Co \ Dade Counn (1982, Fla App D31,412 So 2d 395, petinon demed 424 So 2d 764 (Tla)

2 McCord v Smuth 43 So 2d 704 (Fla 1949)

2 Blakenship v Dugger 521 So. 2d 1097 (Fla 1988)

¥ Commercial Bldg Co v Kelhher 134 So 209 (1931) Sernu v Milanese, Inc 643 So 2d 36 (1994. Fla App D3 643)
¥ Flonda Patient’s Compensation Fund v Scherer 558 So 2d 411 (Fla 1991)

" Dep'tof Transp 1 Knowles. 402 So 2d 1155 {Fla 1981)

U Dep't of Transp T Knowles. 402 So 2d 1155 (Fla 19813, Hernandezv Dep 7 of State 629 So 2d 205 (1993 Fla App
D3)

' North Bay Pilluge v Afiami Beach. 365 So 2d 389 (1978, Fla App D3)

1 £l Portal v Miami Shores. 362 So. 2d 275 (Fla 1978). Floridu Burth-Related Neurological Injury Compensation Suss's v
Derarko, 640 So 2d 181 (1994, Fla App DI)

< Stute v County ot Sarasota, 155 Sa 2d 543 (Fla 1963), Stute v Haines City, 188 So 831 137 Fla 616 (1939) Dover
Dramage Dist 17 Pancoast 102 Fla 267, 135 So 518 (1931)

" Certam Lon, ete v AMonncello 159 Tla 134,31 So 2d 905 (1947}
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VIIL.

served by the new rule, the extent of reliance on an old rule, and the effect on the administration
of justice of a retroactive application of the new rule.™

Normally, in determining whether a newly enacted exemption to the Public Records Act applies
to a document. the critical date is the date the request for examination 1s made, without regard to
the date the document came into existence It however, after a request for the document is made
but before the request 1s complied with, the Legislature adopts an exemption that 1s remedial in
nature. the cxemption should be applicd retroactively = The Supreme Court has held that a new
exemption to ch 119. F.S . applies to records created prior to the enactment of the exemption. on
the theory that “1f a statute 1s found to be remedial 1n nature. 1t can and should be retroactively
applied m order to scrve 1ts intended purposes ™

However, in 4 case filed after the adoption ot Art. I, s. 24 of the State Constitution.”™ the Florida
Supreme Court declined te rule on the constitutionality of an exemption enacted after a public
records action had commenced and said “*we reject the contention that the amended statute shall
apply retroactively.”™ Nevertheless, the Fifth Distnct Court of Appeal has certified the 1ssue of
retroactivity in a public records case to the Flonda Supreme Court, noting that 1n that case, 1t was
“arguable™ that the Legislature intended the exemption to be remedial and thus retroactive As of
March 8, 2001. the Flonda Supreme Court has not 1ssued an order on the case

Amendments:

None.

Thus Senate staff analysis does not eflect the intent or ofticial positon of the bill's sponsor or the Flonda Senate

2 State v Ochling. 750 So. 2d 109 (Fla 5™ DCA 1998). reh’g dented. (July 17. 199%)
i‘ News-Press Pub Co v Raune (1987, Fla App D2} 511 Se 2d 1023, 12 FLW 1865, 2 BNA [ER Cas §89)
* Ciy of Orlundo~ Desjardims, 493 So 2d 1027, 1028 (Fla 1986 Accord, Roberts v Buttvrworth 663 So 2d 580 (Fla

19961,

= Memonial Hosprtal-West Toluwa Inc v News-Jowrnal Corporanon 729 So 2d 373 384 (Fla 1999)
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Law Offices
Cobb Cole & Bell

March 26 2001
Jjonathan D. Kaney J: 150 Magnolia Avcnuc
Ph 386-323.92%2 Post OfFice Box 2491
Fax 586-255-0053 Daytona Beach, Florida
Jkane(@ccb.com 32115-249]
Senator Loche Bunt
16¥ District
420 Scnate Office Building
404 South Monroc Strect
Tallahassee. FL 32399-1100
Via Facsimile 850-487-5542 | ¢ A

Via e-mail: burt.locke webileg state fl.us
Re:  CS SB 1356° The Eanhardt Family Protecnon Act

Dear Senator Burt:

When the Senate Commuttee on Governmertal Oversight and Productvity considers thus bill
on Wednssday, 1 hope that the members will give serious consideration to the version suggested bv
the Fint Amendment Foundation. The suggestionis a vaniation of the strike-everything amendment
that you submitt2d last week

The FAF vanation of your amendment continues to allow inspection of the records while
forbidding the copying ot these records without court approval. and it differs from your amendment
primarily 1 that it makes a violation a third degree fclony and provides a more explicit balancing
standard to be applied to a petiton for the right to obtamn copies of the records. While this
amendment 1tself 1s not frec of constitutional doub: and involves a serious reswiction on the public
right of access, it is a political compromise that is Jargely supperted by the freedom of information
community.

That support will be important to the ultimate success aof the effort to create an exenmption
protecting families of the deceased from widespread dissemination of these photographs As the bill
now stands. :t is strongly opposed by advocatss of open government and it is vulnerable to
consntutional attack on several grounds. If the legislaure cnacts such a bill. it is surs to be
challenged and likely to be held unconstitutional on its face. It3will continue the traumertic titigation
and Jegislative issues for several years That 1s 2 result that all sides to this conversation ought to
dread.
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Because these guestions inevitably will be hugated, I want to offer oy comments on the
constitutional issues unplicated in the present version of te bill, beginuing with a brief commens
on the constitutional rulcs that cow conuol the process of creating cxceptions to the consttutional
nght of access to public records. Thase are arguments that will tnevatably be jevied &t thus ball, and
if there is any concem for the uhimate success of this project on the part ol its sponsors. now is the
time to consider them care(ully.

The constitutioval standard under Article I, section 24(¢)

In 1992, the people of Fionda elevated thew traditioral rights of access to records and
meetings of govenment 10 the staturc of a fundamenral right. See Anticle [, § 24, Fla Const. This
“Sunshine Amendment” reserves to tae people of Florida an express and self-executing right of
access to public records and meetings. dzclaring that "{ejvery persorn has the right to mspect or copy
any public record [and] ali meetings of ary collegial public body  shall be open and noticed to the
public." art. [, § 24(a) & (b), Fia Cons: The purpose of tac Sunskine Amendment is 1o “elevate||
the public’s right to gevernment in the sunshine to constitutional preportions.” Zere v City of Vere
Beneh, 722 Sc. 2d 891,896 (Fia. 3" DCA 1998) See also Frunkermuth Mut. Ins Co v Muguha.
769 So 2d 1012 (Fla. 200C) (sunstune law “is of bota constututional and statucory d'mension™)

The Sunshine Amendment contains nc exemphens Instead, 1t grants the legislature a lirted
posver 10 create exemptions in genera’ laws pertawing solely w the night of access  This power 1s
qualified by the provision "that such 'aw shall state with specificiry the public necessity which
justfiec the exempiion and shall be 1o broader thian necessaty to accompiish the stated purpose of
the law" art. I, § 24(c). Fla. Const In its first raview of zn exemption under the Sunshime
Amendment. the Supreme Court held that section 24(¢) creatcs an "exacting constituuonal standard
... of specificity as to stated publ.c necessity and limited brcadth o accomplish tiast purpose.”
Hal.fax Hosp Medical Center v News-Journal Corp . 724 So. 2d 567, 369 (Fla 1999) (holding
exemption unconstitutional as overbroad)

The public right of access is a fundamental right. The Sunshine Amendroent rescrves to the
people a self-executing right against governmene, grants the legslature only a limited power to
balance this nght against competing public necessities, places the onus of justifying such
abridgement directly upon the legislature, and requures that the abridgement be no broader than
necessary 10 meet the competing necessity

Thus, an act creating an excmption from the public records or public meetings law must state
with specificity the public necesstty justifying the exempticn aad tailor the exemption no broader
than necessasy to mest shat stated necessity. The express constitutional duty to justify ar exemption
with a specific statement of public ncoessity may not be discharged sireply by verbalizing the
existence of a need te effcct closure. An exemprtion must be justificd by a concrete and reviewable
staiement of necessity and Hali/ax hiolds that an exemprion 1s subject to exacting scrutiny in light
of this standard

to

037013-007 JRANE/JRANF U0332979 WTD,
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In the tal court decision that was affirmed in Hairfax, Judge Doy'e explained the
canstimtional standard as follows

[The Sunshme Awmendment] establishes a wwo-pronged test for
validity of an exemption Furst. the faw must statc with specificity the
public necessity justifving the exemption Tlus requures that the
legislature identify a public necessity and define it with specificits

Such a necessity must logicail or rationally relate to the exempnon
in such manner as tc justity the creation of an excepl.on to the
constitutional right of access. Second. the exemption must be no
broader than necessary to accomplish the stated purpose of the law

This permits an exemption 10 carve out of the constitution only so
much of the public nght of access as 15 necessary to achieve the stated
public necessity This establishes 2 meaningfild requirement or
narrow tailoring becausc the standard 15 one of necesyiny, The
legislature may closc only so much cf the public records cr pubhe
meetings as 's necessan to ach'eve the stated purpose

News-Journal Corp. v. Halifax Hospital Medical Center, 25 Ned. L. Rptr. 1776.1779-80
(Fla. 7% Jud. Cir Nov. 1, 1996).

The constituticnal duty to narrowly taifor an cxemption falls directly upon the leg:stature.
In Halifax, the defendant agency asked the Cowrt 1o curc the constitutional delect of overbreagth by
adopting a narrowing or “saving ' constructon The Court refused, holding.

[I]n enacting exemptions to Fionda’s public‘. disclosure laws. tne
legislature has an express constitutional obligation to tador such an
exemmption so that it is ne broader than neczssary to accompi:sh the
exemption s stated purpose. Thus the task of enacting a more ltmited
statutory excmption appropriately telongs to the legislature i this
case. For thsse reasons, we decline to afford a narrcwing
construction to the lanpuage of the statutory exemption

Halifax at 570

Under thus doctrine. when the legislature adopts an overly broad examption, the exsmprion
wiil be swickep in its entirety even though the legislature might have adopred @ more rarrow
excmption that would survive constitutional scrutiny  Overbreadth thus becomes an ™cil-or-nothing”
PreD0sILOn.

The cxemption is broader than necessary.

i believe this bill ic overbroad in several dimensions anc therefore likelv 10 renult in
“Jothing” for its proponents.

03701p-067 JTKANE/JKANE ' G333397%.WPD 1 &
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It suppresses all public access to these records in order to prevent public dissemination of
ccrtain images. No distinction 1s made between offensive photograpas and ineffensive photograrhs
of the deceased, and ne distinction 1s made between access that would harm the familial interes: and
access that would not harm or would serve that waterest. As the staff of the House Committes has
observed, the bill prevents all sorts of uselul und apprupriate access solely in order (o Ietestal] cerlan
offensive uses

It 1s 1mpossible 1o contend that all access to these photographs shcule be banwed. The
revelation last Satwday that a representative of NASCAR; actually had examined these ver:
photographs before the injunction proves thar the request fora total ban is radically irratiopal and
overbroad. [ read in the newspaper that Tom Rhumberger justified the examination by Dr.
Bohannon on the ground that the doctor was acting i his capacity as the attending physician.
However, the CS does not allow the attending piavsician 1o examinc such photographs, and 1f that
15 & reasonable basts {or exarnination, the bill is admuttedly oxi erbroad on that very ground

The bill itself belies this overbreadth because it provides for access by izave of the court.
Inherent in the provision for judicially granisd access 1s the cuncession of the obvious: the bilt
restricts {ar more access than is justifable Otherwise, why Would the legislature give the courts
authority 10 grant relicf from the overbreadth through this balanciag test? Though [ have subscribed
to a himited form of judicial telancing bere, T emphasize that[tus is a political concession and not
an agreement on constituiional principle. i

In fact. the judicici balancing standard is of very doubtful constitutionality. Consider what
the Court said in Hufifux. “[The task of enacting & more limired statutory exemplion appropriately
belongs to the legislature.” In this case. the icgislature is pamting the exemption with the broadest
possible brush whilc implicitly acknowledging that the exemption is radically overbroad and
defaulting to the courts the responsibility 1o edil und parrow the exemption: tarough an eadless
process of case-by-case, frame-by-frame, familv-by-family balancing of private inlercsts agairst
public interests. There is no conceptual differsnce betwecn the overbroad exemption 1a Halifax and
the overbroad exemption here, and there 1s no obvious reascn why the Coutt should look any more
[avorably on this particular {orm of overbreadth as opposed {0 thal in Halyfax. Therefore. I have
grave doubt that the tepislature may overtly delegats the power to narrow cxemptions as this bill has
dorc. Narrow tailoring of exemptions is the respousibility of the legistature, not the courts.

Infect-the bill creates a perse right 10 be free of that emehenal distress thai comes from any
exposure whatscever 1o images of tie deceased This broad!interest is somcthing that tize law of
Florida has never recogniced. To be swee, the Fifth Distnet C:ourt of Appeals has on two occasions
held that display of visnal images of the deceased could give rise 1o a cause of action by family
members for intentional infliction of emeotionat distress, but the standard of Liability is extreme and
outrageous conduct, and the emnotiopal harm suffered must be severc. See Williams v. Ciiv of
Minneola, 575 So.2d 683, 690 (Fla. 5" DCA 1991) (“We hold that a cause of action n tor! for
reckless infiction o emotional distress can lie for outrageous conduct invelving pictures of the dead
body of a plaintiff's spouse, child, sibling or paren, ¢ven though the plaintiff was not present at the
display of the pictures and the allzgedly toruous conduct did not physically impact the plamdffl
whether or not the emational distress 1o turn caused physicallharm to the plaintiff’).

037016-007 . JRANT/TKANE : 03333970 WPD, | 4
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Sumilarly, in Armstrongv. H& C Commurications, Inc..575 Se. 24 280,281-2 (Fla. 5* DCA
1991), the court speaking through Judge Cobb found that a televisioa station could be liable for the
tor: of outrage when it displayed a skull in the £>llowing marmer

The closc-up of the skul! was intentionally included to create
sensationalism for the report. The close-up was  grussome and
macabre. and was broadcast o thousands of viewers, including the
Armustrongs. The broadcast opened with an emotional story on the
memorial services with the photographs of Regina Mae and film
footage of the famuly. Immcdiatcly following was a close-up of
ammal remains. ongwally thought to have been'those of Regina Mae

Then. the camcraman cwt dircetly to the Oviedo Police Chief
removing her skull from the box. zocmed in for a frontal close-up of
the tilted skull facing directly at the camera. and the audio 1dentified
the skull as that of Regina Mae Armstrong

We have no difficulty 1n coucluding that reasonable persons in tbe
community could find that the alleged conduct of Channel 2 was
outrageous in character and exceeded the bounds of decency so as to
be wntolerable in 2 civilized community  An average member of the
community might well cxclaim, "Outrageous”” Cf Kirker v Orange
Counry, 519 So 2d 682 (Fla. Sth DCA 1988). 'Indeed, if the facts as
alleged herein do not constitute the tort of outrage, then there is no
such tort. !

The tort of ourrage 1s a limuted excepuon to the general rule that Flonda law does not
recognize siriple emotional distress as a legally remcediable ham  Judee Cobb cited the standarcé
tor outrage as follows

It has not been enough tha: the defendant has acted with an intent
which s toruous or even crimipal. or that he has intended to nflict
emational distress, or even that his conduct has bzen characterized by
“malice.” or a degree of aggiavation which would catitle the plainti T
to-punitive damages for another tort. Liability has been found only
where the conduct has been so outrageous m character, and so
cxtreme in degree, as to go beyond all possible bounds of decency,
and tc be regarded as atrocious, and utterly intolerable in a civilized
community. Generally, the casc 1s one in which the recitatior: cf the
facts to an average member of the community would arouse his
resenument against the actor, and tead him 1o exclaim. "Qutrageous!"

Armstrong, 575 So. 2d at 282 {(quoting Merropoluan Life ins Ce v McCarson, 467 So 2d
277 (Fla.1985)

(90}
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Comparably, Florida courts have refused to aliow recovery for mental anguish suffered as
a resalt of negligent interference with a dead body Dunanoo v Bess, 200 So. 2d 541 (1941
Recovery may be allowed only where the piaintiff shows thaL the wrongtul act was malicious or
cutrageous. Kwrksey, Accord, Gonzalezv. Meropclitan Dade Couriy Public Health Trust, 626 So
2d 1030 (Fia. 3d DCA 1993) "

The law protects only against outrageous displays. It J‘does not recognize that a person has
a legaily protecuble nterest 1n being shieldec from any possible display of such images. and it does
not recognize that anything less than szvere emonona! harm may be remedicd Ths has been the
experience of the common law 1w cur open socicty ovar the cenluries.

Against this settled traditiorn. the bill radically expands the legal interest. It recognizes a
public accessity to protect the family from any exposure to the images of the deceased withoutregaid
to whether the cxposure is outrageous or reasonabls  There is‘{no corx €m with outrag suusness and
no attention to the severity of the resulting distress  Even thoSlightest emotional disiress result:g
from Uie most reasonable and sensitiy e portraval of the aece.lsed is sufficient to override the putm
right of access to records of government. |

I submit the broad inierest mvoked by this bili is less than a justifying public neces iry
sufficient to justify suppressing public records. We live in zn open socicty, and while we necessza 1y
must be sensitive to the emoations of the vulaerable and gneving, such cxireme solicitude for ' .at
mterest is unjustifiable and unbalanced. There 1s no comparable protection i other contexts

Under license from NASCAR. for examplc. Fox television has been consia ly
rebroadcasting 1mages of the fatal crash o[ Dale Earnhardt in order to promote a teicy isica audie -2
for 1ts race broadcasts. It is well accepted :n vur open society that while FFox could b held ha. le
under the standard of Armsrrong if its conduct met the standard of ovtrage, family members have - o
right ‘o bar such ordinary and accepted displays of the actual moment of death of' their Joved ¢ e
This is because our socicty and our legal system recognize that the survivors of the dead actually wo
noi have a proprietary night 1n the lmages of the deceased They have aright to be protected fro.u
outrageous displays but no more. :

IT the bil) were purs and perfect in its effect and truly barred all public access 10 all
pretographs of the autopsy n the mterest of protecting the family against any exp. wure to such
umages-whalsoever, thenl would challenge the sufficiency of thecited public zecessity. As opposed
10 the interest n protection against ouirage. the newly recognized interest of a family agamnst anv
exposure and any level of distress is not as weighty as the public rght of access

The bil) is not pure. howsver Inlight of the bil!'s provision for judicially created exceptions.
1t is apparent that the authors of the bl ayree that the broadly steted interest mn being free of
expOsure 10 any Image m any cireumstarce 15 not sufficient to justify full-fledged suppression nf the
nght of access. Indeed, it is obvious fom the structure of the bili and from the stated reascns forthe
exempuion that the bill is actually ceacemed orly with the same sort of outrageous dispiay of these
tmages that the courts already have condemned i Minreola and Armsi-ong. The statec concern with
graphic and brutal images of the deceascd parellels the tor: law’s distinction between negligent and
outrageous displays However. by faling to tailor (he exemption to deal narrowly with the

037¢16-047 JKANEJKANE 00333979 WPD. | 6
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cutrageous as opposed to the rcasonable, the bill is broader than necessary to achieve the purpose
of protecting the famnily's interest in bemg protected from outrageous depictions of the deceased

The FAF proposal would narrow the exemption vitkout reducing the badl’s protection of
survivors rom outrageous ot other depictions of the deceased

The retroactive provision is unwise and of highly doubtful validity.

The attempt to make this exemption retrozctive 1s 'quztc troubling. How can the legislatme
withdraw a record from the public domaw? What happens to those copies cf the records that heve
previously been obtained through the lawful exercise of the right of access? Is it now a fciony Jor
a eatizen who holds such a copy to provide copies 10 others”® Suppose that an insurance adjuster has
obtained copies of autopsy photographs before this law 1s cnagted. I3 it a felony for hun to cops and
forward the photographs to his insurance company? '

3eyord this somewhat metaphysical confusion. there isa substantial constitutional issue The
constitution forbids the retroactive abrogation of vested rights. Therefore, the Supreme Court has
said, “[e]lven when the Legwslature does expressly stete that e statute 1s to have retroactive
application. this Court has refused 10 apply a statutc retroadtively if the statute impairs vestzd rights.
creates new obligations. or imposes new penalttes.” Stewe [Farm Mut Auio Ins, Co. v. Laforer. 658
=d 55, 56 (Flz. 1595) (citing Alamo Rent-a-Car Inc v Mancusi. 532 So. 2d 1352 (Fia 1094);
Stare vy Lavarzolr, 434 So. 2d 321 (Flu. 1983) and Secboard Sys R.R . Ciemente 467 So 2d 548
(Fla. 33 DCA 1985) i
The Court has cxplained that such abrogation violates tbe due process clause "[D]ue process
considerations . . proaibit retroactive abolttion of vested nghts." Riupp 1 Bryant. 417 So 2d 658.
661 (Fla. 1982) (holding statute expanding public officer immunity could not retreacively abolish
"richt 10 seek recovery" asserted in preenactment suil). See wisc State Dept of Ty ansportation v
Knowles 402 So.2d 1155 (Fla. 1981} (holding same stante could not constirutionally dunrush a
preenactment non-final jury award against newly immunized;iofficer). See generally Merropelitan
Dade County v Chase Federal Housing Corporation, 737,50, 2d 494, 503 (Fla. 1999} (cring
Xnowles and Rupp (explaining in dictum that "retroactive abolition of substantive vested nights is
prohubited by consututional due process considerations”}).

In applying thus consttutional doctrine,-the ‘first step, and the heart of [the]_issue, is to
determine whatlegal rights [easted] prior to the [new law] ) R.‘ ;p at 661 Here, the night of public
access 15 2 self-execuling substantive right vested in cvery pcrson in Ficnda under the declaration

of rights

The declaration provides that "[e]very person has the right 10 wnspect or copy any public
record [and to attend] all meelings of any ccllegial public bvd}f of [state and local government]. art.
L. § 24(a) & (b), F'la. Copnst. Through the Sunshine Amendme fl* the peop]c of Florda "elevated the
publi¢'s nght to govemment in the sunshine constitutional! proportions "

N37¢16-007 JKANLOUKANE 00333979 WeD, 1
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It 15 therefore true that the puhlic records law "grants asubswantive right 1o ilorida citizens '
Alignv Bunierworth, 756 Su 2d 52 66 {.3. 2000) (hoiding lea:slature "nas the authonty to cefine
the substantive right to public reccrds" but not the power to segulate "the procedure for public
records production in capital cases”). See aiso Hendersonw Slc.rz 745 So.2d 319, 326 (Fla. 1899)
‘construing public records law as substantive). .

That the public nght of asucss now bas constitutional stature distingwshes the present
circumstasices from. City of Orlando v Desyardins, 493 So. 2d 1027, 1028 (Fla 1986). Although
the Court in 1986 may not have considered the public right of dccess "substantive, the right is now
a substantive constitutional right In Desyardins, Justice Adkins wrote tha: if a statuie 15 found te
be “remedial” in nature. iv can be applied retroactively. Later, in drow A, Inc v Walsh, 645 So
2d 422 . 424 (Fla. 1994 ). Fustice Kogan distingusshed Desjardins and expiained that ihe Couart has
never applied remedial legislation retroactn ely where it stripped vested substantive rights Arrov
Air. 645 So. 2d ar 424, The Courn qmtc recently has recogmzed that the right of access is
substantive nght [of] Florida citzens.” Allen '

In Memorial Hospiicl- Wcs' Volusia. Inc . News-Jowrnal Corp, 729 So 2d 373. 384
(Fla.1999), the Supreme Couri refused to held the exemption created by § 3953036 apphed
retroactively, statmg "we reject the contentron that the amended stetute shall apply retroacuvely "
Because the derendant bospital contends that the Court did nes make such 2 holding, 1t has refused
10 comply with the mandate. Thal quesuon is now back betore the Court on a question certified in
Memorial Hospual-West Volusia, Inc v News-Journal Cprp 787 So. 2d 473 (Fla. 5 DCA 1999).
While it 15 always pessible that the Court wall reach a different conclusion, I do net belicve that the
possibiliyy 1s sufTicizaly great to just.fy the rush to pass this bdl in tume to affect the outcorme of
pending litigation involving vested rights of eccess to publicirecords.

Prior restraint issu[es.
|

The present draft purports t¢ grant authority to the cxrcun court 10 permit records to be copied
but not published Such an order wouid be a prior restramnt artd almost conclusively presumed to bz
unconsututional under the First Amendmen: |

|

A prior restraint of speech prohubits the utterance {)f spezchin advance Near v. Minnesoia
ex rel. Olsen, 283 U. S, 697, 701-702 (1931) ("[t is] generally, 17 not universally, considered that
it-is the chuef purpase of the [freedom oI the press] guaranty ic preverni previous restraumts upon
publication"). The United States Supreme Court has said that "any pnor restraint on eapression
comes 10 this Court with a ‘hecavy presumption' agasznst its constitmional vahdity." Orgamzation for
aBetter Ausiiny Keefe, 402U S 215, 4191971, yuct.ng Curroll v Princess 4rme. 393 U S, 175.
18} (1968). The presumptioz of unconsttutionality cen be overcome cnly in exceptional
circurmstances where 1l is necessary to serve a state interest pf the lughest order. Mebraska Press
Association v Stuart, 427U, S. 5§39, 555 (1976) The inlerest n protacting the family of 2 dccedent
from any and ail exposure to images o? the decedant would never suppart a prior restraint. Compare
New York Times Co. v. United Staies . 433U S 713 (lW])(denymg restraint 1n Peatagon Papers

Case) N

$37015-007  JRANE/IK ANE 90333979 WPD, 1 8
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The only legitimate way to prevent publication is by appropriately restncting the nght to
make copies within the boundaries get by the Florida Coastitution. A proper exermption of the
photographs from the public right to copy will ot be a priorjrestrawt. bat the way the bill 1s now
crafied there could be prior restiaint issued thereunder. In.Het ot that questionable tactic, 1t weuld
scem better to adopt the FAF distinetion betweern: inspectien and copyving

‘Thank you for considering these comments and {or your public scrvice

Kind regards.

Sincerely,

Jonathan D. Kaney Iz

037016-007 JKANE/TKANE  (0333879. W7D, ] 9
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FLORIDA LEGISLATURE-REGULAR SESSION-2001 313
HISTORY OF HOUSE BILLS

H 1079 (CONTINUED)

01/13/01 HOUSE On Committee agenda—Fiscal Polhcy & Resources
(FRC), 04/17/01, 1 00 pm, 21 -C—Not consudered

05/04/01 HOUSE Died in Commuttee on Fiscal Policy & Resources +FRC)

H 1081 GENERAL BILL by Sobel, (CO-SPONSORS) Weissman, Ritter;
Gannon; Holloway; Rich; Greenstein; Hennquez, Prieguez; Wilson;
Peterman; Romeo; Gottlieb (Identical S 0328, Compare H 0043, H
0075, CS/1ST ENG/S 0182, S 0312)
Hurmcane Loss Paglection Method, hmits authonity of insurers to use find-
ngs of Fla Commussion on Hurricane Loss Projection Methodology in rate
fihng under speafied provision, provides that such findings are not admuss:-
ble & relevant n consideration by DOI of rate filing unless department has
access to all factors & assumptions used 1n developing standards or models,
etc Amends 627 0628, repeals 627 062(6) Effective Date 10/01/2001
03/08/01 HOUSE Filed, Introduced —HJ 00157
03/16/01 HOUSE Referred to Insurance {CCCY; Local Government & Vet-
erans Affairs (SGC), Counal for Competitive Commerce
-HJ 00194
05/04/01 HOUSE Died in Commuttee on Insurance (CCC)

H 1083 GENERAL BILL/IST ENG by Johmnsen; Mi:ller;
(CO-SPONSORS) Lynn; Bean; Mayfield; Baker; Murman; Berfield;
Allen; Cantens; Stansel; Farkas; Bense; Hart; Haridopolos; Benuett;
Mack; Greenstein; Kendrick; Henriquez; Kosmas; Garcia; Davis;
Gibson; Waters; Spratt; Mahon (Identical CS/CS/1ST ENG/S 1356)
Pubhic Records/Autopsv Photographs, provides exemption from public rec-
ords law for photographs & video & audio recordings of autopsy, provides ex-
emption for certa:n members of immediate family, or representative thereof,
or state or federal agency; prohibits custodian of said photographs or record-
ings from permitting any person to view or duplicate same, except pursvant
tocourtorder & under direct superviston of custodian or his or her designee,
etc Effective Date 03/29/2001
03/08/01 HOUSE Filed, Introduced, referred to State Admiumstration
(SGC) -HJ 003157

03/13/01 HOUSE On Committee agenda—State Admimstration {SGC),
03/15/01, 800 am, 212 K

03/15/01 HOUSE Favorable with 1 amendment(s) by— State Administra-
tion (SGCi, YEAS 3 NAYS 2 -HJ 00198

03/16.01 HOUSE Placed on Calendar. on second reading ~HJ 00198

03/22/01 HOUSE Placed on Special Order Calendar, Read second time
-HJ 00336, Amendmentis) adopted —HJ 00337, Read
third time —-HJ 00339, Passed as amended, YEAS 91
NAYS 12 -HJ 00339, Immediately certified ~-HJ 00340

03/22/01 SENATE In Messages

03/29,01 SENATE Received, referred to Criminal Justice, Governmental
Oversight and Productivity —-SJ 00280, Withdrawn from
Criminal Justice, Governmental Oversight and Produc-
tivity -SJ 00248, Substituted for CSAC/SB 1356 -SJ
00248, Read second and third times ~-SJ 00248, Passed,
YEAS 40NAYS0 -SJ 00248, Immediately certified -SJ
00248

03/29/01 HOUSE Ordered enrolled ~HJ 00393

03/29/01 Signed by Officers and presented to Governor —-HJ
00415, Approved by Governor, Chapter No 2001-1 -HJ
00415

H 1085 GENERAL BILL by Pickens, {CO-SPONSORS) Hogan: Baker;
Arza; Garcia; Stansel; Kendrick; Bean; Melvin (Similar CS/iST
ENG/S 1246)

Rodman Reservoir State Reserve estabhshes said reserve, directs Recre-

ation & Parks Division of DEP to develop multipurpose recreational opportu-

mties & provide supervision of area, allows public hunting, authonzes State

Lands Division to acquire adjacent or contiguous property, requires State

Lands Dmision to notify persons with easements 1n area, requires report

Creates 258 166 Effective Date Upon becoming law

03/08/01 HOUSE Filed, Introduced ~-HJ 00157

03/20/01 HOUSE Referred to Natural Resources & Environmental Protec-
tion (RIC), General Government Appropnations {FRC),
Counci for Ready Infrastructure -HJ 00324

03/23/01 HOUSE On Commuttee agenda—Natural Resources & Environ-
mental Protection RIC), 03/26/01, 5 00 pm, Morns Hall

03/26/01 HOUSE Favorable by Natural Resources & Environmental Pro-
tecthion (R1C), YEAS 9 NAYS 1 -HJ 00410

03/27/01 HOUSE Now in General Government Appropriations (FRC) -HJ
00410

04/02/01 HOUSE On Committee agenda—General Government Appropri-
ations (FRC, 04/04/01, 8 00 am, Morris Hall

04/04/01 HOUSE Favorable with 1 amendment(s) by General Govern-
ment Appropnations (FRC), YEAS9NAYS 3-HJ 00505

04/05/01 HOUSE Now w1 Councl for Ready Infrastructure —-HdJ 00505

04/09/01 HOUSE On Councit agenda—-Counctl for Ready Infrastructure,
04/11/01, 8 00 am, 404-H

‘PAGE NUMBERS REFLECT DAILY SENATE AND HOUSE JOURNALS
PLACEMENT IN FINAL BOUND JOURNALS \MAY VARY!

H 1085 1CONTINUED)

041101 HOUSE Favorable with 1 amendment(s) by— Council for Ready

Infrastructure, YEAS 13 NAYS 6 -HJ 00532

04/13/01 HOUSE Placed on Calendar, on second reading —-H.J 00532

04/27/01 HOUSE Placed on Special Order Calendar, Retained on Calen-
dar

05/04/01 HOUSE Died on Calendar

H 1087 GENERAL BILL by Pickens, (CO-SPONSORS) Davis (Siumilar

CS/1ST ENG/S 1234, Compare CS/3RD ENG/H 0501, CS/2ND ENG/S

0348, CS/S 1410

Flonda State Boxung Commigsiog requires one member of said commission

to be hcensed physician, increases penalty for participating 1n or promoting

toughman or badman competition, provides procedure for processing finger-

print cards, provides for revocation of license for failure or refusal to provide

required unne sample, exempts sale of tickets for viewing of matches na

closed circunt telecast, etc Amends Ch 548 Effective Date Upon becoming

law

03/08/01 HOUSE Filed, Introduced ~HJ 00157

03/20/01 HOUSE Referred to Tounism (CCC), Business Regulation (SGC),
Council for Competitive Commerce —HJ 00324

03/22/01 HOUSE On Caommittee zgenda—Tounsm (CCC), 03/26/01, 500
pm, 24-H

03/26/01 HOUSE Favorable with 4 amendment(s) by Tourism {CCC),
YEAS 6 NAYS 0 -HJ 00410

03/27/01 HOUSE Now in Business Regulation (SGC) -HdJ 00410

04/10/01 HOUSE On Committee agenda—Business Regulation (SGC),
04/12/01, 9 15 am, 12-H

04/12/01 HOUSE Favorable with 4 amendmentis} by Business Regulation
(SGC), YEAS 9 NAYS 0 —-HdJ 00532

04/13/01 HOUSE Now 1 Council for Competitive Commerce —-HJ 00532

0416/01 HOUSE On Council agenda--Council for Competitive Com-
merce, 04/18/01, 10 30 am, Reed Hall

04/318/01 HOUSE Favorablte with 1 amendment(s) by— Council for Com-
petitve Commerce, YEAS 13 NAYS 0 ~-HJ 00548

04/20/01 HOUSE Placed on Calendar, on second reading —-HdJ 00548

04/27/01 HOUSE Placed on Special Order Calendar; Retained on Calen-
dar

05/04/01 HOUSE Died on Calendar, Link/lden/Sim/Compare passed, re-
fer to CSYHB 501 (Ch 2001-89;

1089 GENERAL BILL by Bilirakis; Argenziano; Rubio;

(CO-SPONSORS) Sobel; Paul; Carassas; Needelman; Goodlette;

Green; Littlefield (Similar 1ST ENG/S 1424)

Real Estate Professionals authonzes licensees to returm escrowed property

to buyer of real property without notifying Real Estate Commission or imtiat-

g requited escape procedure if buyer, 1n good faith, fails to satisfy terms

contained 1n financing clause of contract for sale & purchase of real property,

provides requirements for employment ofregistered assistant appraisers, re-

quires designation of primary supervisor, etc Amends 475 25, 622, creates

475 6221 Effective Date 10/01/2001

03/08/01 HOUSE Filed, Introduced ~-HJ 00158

03/20/01 HOUSE Referred to Business Regulation (SGC), Judicial Over-
sight {SGC), Council for Smarter Government -HJ
00324

03727/01 HOUSE On Committee agenda—Business Regulation (SGC),
03/29/01, 9 30 am, 12-H

03/29/01 HOUSE Favorable by Business Regulation 1SGC), YEAS 8
NAYS 0 -HJ 00434

04/02/01 HOUSE Now in Judicial Oversight (SGC) -HJ 00434, On Com-
mittee agenda——~Judicaal Oversight (SGC), 04/03/01,
800am, 212-K—Not considered

04/03/01 HOUSE On Committee agenda~—Judicial Oversight (SGC),
04/11/01, 3 45 pm, 212-K

04/11/01 HOUSE Favarable by Judicial Oversight (ISGC), YEAS 11 NAYS
0 -HJ 00533

04/13/01 HOUSE Now in Council for Smarter Government —-HJ 00533, On
Council agenda—Council for Smarter Government,
04/17/01, 8 30 am, Morns Hall

04/17/01 HOUSE Favorable by~ Council for Smarter Government, YEAS
11 NAYS 0 -HJ 00659

04/24/01 HOUSE Placed on Calendar, on second reading ~HJ 00653

04/26/01 HOUSE Placed on Special Order Calendar, Retained on Calen-
dar

04/27/01 HOUSE Placed on Special Order Calendar; Senate Bill substitut-
ed, Laiud on Table, Link/Iden/Sim/Compare passed, refer
to SB 1424 (Ch 2001-274) -HJ 01083

1091 GENERAL BILL/1ST ENG by Wiushner; Mahon;
{CO-SPONSORS) Davis; Mayfield; Holloway (Compare CS/CS/2ND
ENG/H 0807, CS/CS/3RD ENG/H 1063, CS/CS/CS/S 1068, S 1830)

Fla_Golf License Plate prowides for Florida Golf license plate, provides for
use fee, directs HSMV to develop saxd license plate, provides for distribution

f fees, res Flonda Sports Foundation to estabhsh youth golf
and use of fees, require: po oun Ry e
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House 1083: Relating to Public Records/Autopsy
Photographs

H1083 GENERAL BILL/1ST ENG by Johnson; Miller; (CO-SPONSORS) Lynn; Bean;

Mayfield; Baker; Murman; Berfield; Allen; Cantens; Stansel; Farkas;

Bense; Hart; Haridopolos; Bennett; Mack; Greenstein; Kendrick;

Henriquez; Kosmas; Garcia; Davis; Gibson; Waters; Spratt; Mahon

(Identical CS/CS/1ST ENG/S 1356)

Public Records/ Autopsy Photographs; provides exemption from public

records law for photographs & video & audio recordings of autopsy;

provides exemption for certain members of immediate family, or

representative thereof, or state or federal agency; prohibits custodian

of said photographs or recordings from permitting any person to view or

duplicate same, except pursuant to court order & under direct

supervision of custodian or his or her designee, etc EFFECTIVE DATE:

03/29/2001.

03/08/01 HOUSE Filed; Introduced, referred to State Admimistration (SGC)
-HJ 00157

03/13/01 HOUSE On Committee agenda-- State Administration (SGC), 03/15/01,
8:00 am, 212-K

03/15/01 HOUSE Favorable with 1 amendment(s) by- State Administration (SGC);
YEAS 3 NAYS 2 -HJ 00198

03/16/01 HOUSE Placed on Calendar, on second reading -HJ 00198

03/22/01 HOUSE Placed on Special Order Calendar; Read second time -HJ 00336;
Amendment(s) adopted -HJ 00337; Read third time -HJ 00339;
Passed as amended; YEAS 91 NAYS 12 -HJ 00339; Immediately
certified -HJ 00340

03/22/01 SENATE In Messages

03/29/01 SENATE Recewved, referred to Criminal Justice; Governmental
Oversight and Productivity -SJ 00280; Withdrawn from Criminal
Justice; Governmental Oversight and Productivity -SJ 00248;
Substituted for CS/CS/SB 1356 -SJ 00248; Read second and
third times -SJ 00248; Passed, YEAS 40 NAYS 0 -SJ 00248;
Immediately certified -SJ 00248

03/29/01 HOUSE Ordered enrolled -HJ 00393

03/29/01 Signed by Officers and presented to Governor -HJ 00415;
Approved by Governor; Chapter No. 2001-1 -HJ 00415

Bill Text

Version: Posted: Format:

H 1083 03/09/2001 Web Page | PDF
H 1083E1 03/23/2001 Web Page | PDF
H 1083ER 03/30/2001 Web Page | PDF
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Amendments:

HB1083AM

Amendment: Posted: ~ Format:
425227 03/22/2001 7 Web Page | PDF
/433103 03/21/2001 v Web Page | PDF 5+ = -
\ 822831 03/21/2001 v Web Page | PDF  *
2 ETTTE S L) 03/15/2001 ¥~ Web Page | PDF 4
953769 03/21/2001 ~~  Web Page | PDF

HB1083E1

Amendment: Posted: Format:

HB1083ER

Amendment: Posted: Format:

Bill Analysis:

Analysis: Sponsor Format:

h 1083 State Administration PDF

h 1083a State Admimstration PDF

h 1083b State Admimistration PDF

Vote History:

Chamber:Roll Call:
HOUSE 0066
HOUSE 0068
HOUSE 0069

SENATE 0002

Citations - Sta

Date:

03/22/01
03/22/01
03/22/01
03/29/01

tute

http /'www flsenate gov/Sessionsindex cfm?p=2&Mode=Bills&Sub

Format:

Web Page
Web Page

Web Page
Web Page

NO STATUTE CITATIONS FOUND FOR HOUSE BILL 1083

Citations - Constitution

NO CONSTITUTION CITATIONS FOUND FOR HOUSE BILL 1083.

Disclaimer The information on this system 1s unverified The journals or printed bils of the |
respective chambers should be consulted for official purposes Copyright & 2000-2004 State of
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Select Year: [200: ] Select Chamber: [senate _| Go
« Previous Senate Next Senate Bill
Bill L2

Senate 1356: Relating to Public Records/Autopsy Photographs

S1356 GENERAL BILL/CS/CS/1ST ENG by Governmental Oversight and Productivity;
Criminal Justice; King; (CO-SPONSORS) Posey; Sebesta; Clary; Peaden;
Bronson; Horne; Brown-Waite; Pruitt; Dawson; Burt; Constantine;
Sanderson; Saunders; Garcia (Identical 1ST ENG/H 1083)

Public Records/Autopsy Photographs; provides exemption from public

records law for photographs & video & audio recordings of autopsy;

provides exemption for certain members of i/mmediate family, or

representative thereof, or state or federat agency; prohibits custodian

of said photographs or recordings from permitting any person to view or

duplicate same, except pursuant to court order & under direct

supervision of custodian or his or her designee, etc. EFFECTIVE DATE:

Upon becoming law.

03/06/01 SENATE Filed

03/08/01 SENATE Introduced, referred to Cnminal Justice; Governmental
Oversight and Productivity -SJ 00133; On Committee agenda--
Criminal Justice, 03/13/01, 9:15 am, 37-S

03/13/01 SENATE CS by Criminal Justice; YEAS 6 NAYS 0 -SJ 00149; CS read
first time on 03/16/01 -SJ 00182

03/15/01 SENATE Now in Governmental Oversight and Productivity -SJ 00149

03/16/01 SENATE On Committee agenda-- Governmental Oversight and
Productivity, 03/21/01, 2 00 pm, 37-S

03/21/01 SENATE CS/CS by- Governmental Oversight and Productivity; YEAS 7
NAYS 0 -SJ 00222; CS read first time on 03/22/01 -SJ 00226

03/22/01 SENATE Placed on Calendar, on second reading -SJ 00222

03/27/01 SENATE Placed on Special Order Calendar -SJ 00228; Read second time
-5J 00236; Amendment(s) adopted -SJ 00236; Ordered engrossed
-SJ 00237

03/29/01 SENATE House Bill substituted -5J 00248, Laid on Table,
Link/Iden/Sim/Compare passed, refer to HB 1083 (Ch. 2001-1)

Bill Text

Version: Posted: Format:

S 1356 03/08/2001 Web Page | PDF
S 1356C1 03/16/2001 Web Page | PDF
S 1356C2 03/23/2001 Web Page | PDF
S 1356E1 03/28/2001 Web Page | PDF

Committee Amendments and Filed Floor Amendments:

Yersion: Amendment: Published/Filed: Action: Format:
S 1356C2 381678 Published 03/26/2001 ¥ Unavailable ~ Web Page | PDF

http //www flsenate gov'Session/index cfm?p=2&Mode=Bills&Su
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Staff Analysis:

Analysis: Committee: Format:
s 1356 Cnminal Justice PDF

s 1356 Governmental Oversight and Productivity PDF

Vote History - Floor
NO VOTE HISTORY AVAILABLE FOR SENATE BILL 1356

Citations - Statute

NO STATUTE CITATIONS FOUND FOR SENATE BILL 1356.

Citations - Constitution

NO CONSTITUTION CITATIONS FOUND FOR SENATE BILL 1356.

Dsctarmer The information on this system 1s unvernified The journals or printed bills of the |
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CHAPTER 2001-1

House Bill No 1083

An act relating to public records, providing an exemption from the
public records law for photographs and video and audio recordings
of an autopsy, providing an exemption for certain members of the
immediate family, or a representative thereof, or a state or federal
agency. prohibiting the custodian of a photograph or video or audio
recording of an autopsy from permitting any person to view or dupli-
cate a photograph or video or audio, except pursuant to court order
and under the direct supervision of the custodian or his or her
designee; exempting criminal and administrative proceedings from
the act, requiring certain persons to be parties 1n a request for access
to a photograph or video or audio recording of an autopsy, providing
penalties, providing for future legislative review and repeal; provid-
ing a finding of public necessity, providing a retroactive effective
date

Be It Enacted by the Legislature of the State of Florida.

Section 1 (1) A photograph or video or audio recording of an autopsy
in the custody of a medical examiner 15 confidential and exempt from the
requirements of section 119 @7(1) and s 24(a), Art I of the State Constitu-
tion, except that a surviving spouse may view and copy a photograph or

vadeo or listen to or copy an audio recording of the deceased spouse’s autopsy
If there 1s no surviving spouse, then the surviving parents shall have access

to such records If there is no surviving spouse or parent, then an adult child
shall have access to such records A local governmental entity, or a state or
federal agency, in furtherance of its official duties, pursuant to a written
request, may view or copy a photograph or video or may listen to or copy an
audio recording of an autopsy, and unless otherwise required in the perform-
ance of their duties, the identity of the deceased shall remain confidential
and exempt The custodian of the record, or his or her designee, may not

permit any other person to view or copy such photograph or video recording
or listen to or copy an audio recording without a court order For the pur-

poses of this section, the term "medical examiner” means any district medi-
cal examiner, associate medical examiner, or substitute medical examiner
acting pursuant to ch 406, as well as any employee, deputy, or agent of a
medical examiner or any other person who may obtain possession of a photo-

graph or audio or video recording of an autopsy in the course of assisting a
medical examiner 1n the performance of his or her official duties

2)(a) The court, upon a showing of good cause, may 1ssue an order autho-
rizing any person to view or copy a photograph or video recording of an
autopsy or to listen to or copy an audio recording of an autopsy and may

prescribe any restrictions or stipulations that the court decms appropriate

In determining good cause, the court shall consider whether such disclosure

is necessary for the public cvaluation of governmental performance, the
seriousness of the intrusion into the family’s right to privacy and whether

1
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Ch. 2001-1 LAWS OF FLORIDA Ch. 2001-1

such disclosure 1s the least intrusive means available; and the availability
of stmilar information in_other public records, regardless of form In all
cases, the viewing, copying, listening to or other handling of a photograph
or video or audio recording of an autopsy must be under the direct supervi-
sion of the custodian of the record or his or her designee

(2)(b) A surviving spouse shall be given reasonable notice of a petition
filed with the court to view or copy a photograph or video recording of an
autopsy or a petition to listen to or copy an audio recording, a copy of such
petition, and reasonable notice of the opportunity to be present and heard
at_any hearing on the matter If there 1s no surviving spouse, then such
notice must be given to the deceased's parents, and if the deceased has no
living parent, then to the adult children of the deceased.

(3)(a) _Any custodian of a photograph or video or audio recording of an
autopsy who willfully and knowingly violates this section commits a_felony
of the third degree. punishable as provided in section 775 082, section
775 083. or sectzon 775 084, Florida Statutes

(b) _Any person who wilifully and knowingly violates a court order issued
pursuant to this section commits a felony of the third degree, punishable as
provided 1n section 775 082, section 775 083, or section 775 084, Florida
Statutes_

(c) A criminal or administrative proceeding 1s exempt from this section,
but unless otherwise exempted, 1s subject to all other provisions of Chapter
119, Florida Statutes, provided however that this section does not prohibit
a court 1in a criminal or administrative proceeding upon good cause shown
from restricting or otherwise controlling the disclosure of an autopsy, crime-
scene, or similar photograph or video or audio recordings in the manner
prescribed herein

(4} This exemption shall be given retroactive application

(5)  The exemption 1n this section 1s subject to the Open Government
Sunset Review Act of 1995 1n accordance with section 119 15, Florida Stat-
utes, and shall stand repealed on October 2, 2006, unless reviewed_and
saved from repeal through reenactment by the Legislature

Section 2 The Legislature finds that 1t 1s a public necessity that photo-

graphs and video and audio recordings of an autopsy be made confidential
and exempt from the requirements of section 119 07(1), Florida Statutes,

and Section 24(a) of Article I of the State Constitution The Legislature finds
that photographs or video or audio recordings of an autopsy depict or de-
scribe_the deceased in graphic and often disturbing fashion Such photo-
graphs or video or_audio recordings may depict or describe the deceased
nude, bruised, bloodied, broken, with bullet or other wounds, cut open,
dismembered, or decapitated As such, photographs or video or audio record-
ings of an _autopsy are highly sensitive depictions or descriptions of the
deceased which,_ if heard, viewed, copied or publicized, could result in
trauma, sorrow,_humilitation, or emotional injury to the immediate family
of the deceased, as well as 1njury to the memory of the deceased The Legisla-
ture notes that the existence of the World Wide Web and the proliferation

2
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Ch. 2001-1 LAWS OF FLORIDA Ch. 2001-1

of personal computers throughout the world encourages and promotes the
wide dissemination of photographs and video and audio recordings 24 hours
a day and that widespread unauthorized dissemination of autopsy photo-
graphs and video and audio recordings would subject the immediate family
of the deceased to continuous injury The Legislature further notes that
there continue to be other types of available information, such as the au-
topsy report, which are less intrusive and injurious to the immediate family
members of the deceased and which continue to provide for public oversight
The Legislature further finds that the exemption provided in this act should
be given retroactive application because it 1s remedial 1n nature

Section 3  Ths act shall take effect upon becoming a law, and shall apply
to all photographs or video or audio recordings of an autopsy, regardless of
whether the autopsy was performed before or after the effective date of the
act

Approved by the Governor March 29, 2001
Filed 1n Office Secretary of State March 29, 2001

3
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Court fight for
autopsy photos
sparks outrage

Amid Dale Earnbardt fans’
autcry, the Sentinel explains
its reasons for requesting
access to the photographs

By MAYA BEUL

TN BRE W

Ftaan aear and far, lans of Dale
tarnhardi say they d1e deisgusted
and angry with the {alando Senn
nel for seeking autopsy photos al
the tegendar NASL AR daver who
died at the Daytona 500 fast manth

They're alio  wwdelv  mirn-
formed, whsch, new<paper experte
sard qught result from (he paped's
v decisten ta hold back why o
wantsthie piotuees

Under Flonide Law pahlsc ve-
cards experis ageee aen spapers
dlearly hate the rigght @0 cuch
photos Autapsies are <ubgp et to
Flonida's public 1ecords taws, as
loug s they'te not part of a crnin
nal inveshigation Al the sequest of
tarnhardt’s widnw  {rrecs o pdge
iV olteag County agr ed to hadt the

RUANDU SENTINEL

telease of the amamy phates ¢ n
Feh 21

The Senlinct i Challenging the
judge  brecause o coentends the
phaton coudd hetp resalve o conflhict
nver how {arnbacdt died And tha
makos a lot of freaple mygrhty angey

Hundieds hate Dambarded the
Senbrse! witle ¢ minds aad phone
calls condemming thie paper o he
mg insensibve and <ensabional the
vasxl maoiety of the complaiais
weren tfiom Centreal Florda but in
<tead came {roam atioss the nalian

Orthers ate harling vituperahons
on radis tath <haws and sports Web
stes Mamy woangdy think the Sen
tmel wantt  pobbch the phatas
although the gewspaper has repeas
cdiy <aid v priat that w0 had noon
terest i downg that,

‘Whdt ksl of seckoanimals e
vou? Y readrs Patte Bearo wiotean g
typreal e mat  Uithik you .re all
prge and vou shoettd be ashimen of
vout actrans

Anather readot ot Taoe o

. PHOYOS, 85

Maybe et T2

See m,apuj/;c

(e g —

/
To our readers

Uhies neyspaper nov. knows whaat Jibetebe atthecrtders fa ae s o,
sy We also have camu U el howe Cogtontnr it e vhary fhe coanee e it
based largely on myunformation

We have recaved bundreds of e-maifs and pnone catis h tor eat s ot om
request to view the autopsy phatos of NASCAR fugend Oate Earnhardt $he vast ma
1onty of those complants were from peogle who mistakenly thought we winted ta
pnot thie photas e the newspaper 1 waoterd to wiite this Jettx tn reitpiate the ne
$13pe7 5 POIo. A] 1o (e assure (eaders that we ate 11 DS wday attenptiog to @ se
furthas pair Ao fewesa F sinhardt hee Danuly or the drwer's mang fang

We ace NOT guing to pubdich the autopsy photas we we ROT gaun ta capy the
rhotos

What we do vant 13t altow a medical axpert t¢ revew tha pctwes - 1ot capy
them — a3 we 11 3s the autopsy report and pictures of &r Exinharcdt s ¢ ar He then wil
report tus findings about how Mr tarnhardt dieef at the Daytona 500 0t month 1o
ward this end, 1he Serrtine? has ietained isse G the ation < kaeerinst expest s o0 head
VVITEN

What s the pot? There 3re coaflcting teprts absout how Mo Eamhardt ried

(laytona Internationat Speedway’s physician has ndrated that Me €anhanit <
Injeies were the result of 4 rare seat beit fadure that caused his e 0 Mt the
Aeeag wheel, Cashng massive bead inuries Orher meds at axpert. bav sves a¢

sert that the injuines were the resutt of head whip stretching the bead and nack wy

the pant of causing basal shutt frsciore

{he latter njuiy has caused the deaths af three athec NASC AR tdreors in the past
nine maaths that perhaps could have bees preventecd by he td ro sant eqiaginent
The questions are whether Me tatahardl was the fuurth Gever w die o this way and
whether such equamment cotitd have prevented his deah

These questions are critcal 1a the future of NASCAR safety aued the divers who

requlary nsk thew hves. Our goal s 15 shine a light an the safety is<cue of NASCAR 1y

hopes that othes faral 3ccidents can be prevented The journabstc gnal 6 thts What
can be leatned from thes tagedy that coudd heks avert futuee raong tregedhe v7

We are not a newcomer {0 this topx One neek befare the Daytona 00 the San
(el pubtitished an investigative sedies on SASCAR safety that took s ruonshs 10 e
0Ot and raised many questons about the 13w league § rapanwe 1o the 1ccent fa
1atdies in s spOrt

Our goal 1s not sensatonal jeuradlism 1 s obitanna crevtibde inframation in 2
way that raspects the prvacy of the Eanhardt fammly

Cincorely
m————y

_— Taavtly & Hrankkn

¢ '/ ) .’-‘I < - - B . Eobitra Pn ~ Doy dnr®
A Ay
.V,.
4
(€ WP

Coed fro 2

3 3Lag

1A2

N=S

-

‘ONIY i

-df]

= "PN

sbe4

n
()



€,8 3sbed

Expert hired by Sentinel
aims to resolve conflict

PHOTOS i s

maied this observation “The
“t3rement made by yvour at-
torney, David Bralow ~ 'f
these photos wall help alucr-
date the nature of What ex-
actlv went wroeg or what
happened tn Dale Earnhardt,
‘hen the public 1s served’ —
15 laughable, In Mr Bralow
Zcing to analyze these prc-
tures and let us know what
tis ‘respected’ medical opin-
ton is2”

The answer (s 1o

Sentine! Editar Tim Frank-
hn simply wants one of the
nation's leacing authonties
ot head trauma (0 review the
pictures ard make an :nde-
pendent determination aboui
how Earnhardt ch=d

But the Sent.ne! never ful-
ly explained its reasons orin-
ternel thought processes :n
print because it was con-
cermed about competitors
who might seek the same in-
formation.

“That's often the failure of
news organizations — the
will and inability to explan
and justify what and how and
why we do what wa do."” said
Bob Steele, direcror of the
ethics program at the Povn-
+er Institute, which promotes
axcellence and ntegnty in
lourmaism.

“It's aat a matter of de-
lending what we d0," Steele
said. “bur holkhing ourselives
accountable by telling read-
ery he purposes of our ac-
nens and justifying our proc-
2sses based on our journalis-
tic obligations and ethical
standards. When we don't,
that gets papers in trouble.”

Bralow, the Senting!'s law-
yer said there was good res.
soh not 1o be too explictt.

“We wanted a competiive
edge We thought other peo-
ple would want to do the
same thing, given the abvi.
sus dispanty between what
NASCAR says snd what the

medica: examiner  says
There was an ~pvious ques
non What's going on here '

The medical examiner (n
Daytona Beach determned
that Farnhardt died from a
basal skull fracture, whichs
caused by a violent whiplash
that hurtles the head forward
with such force rthat blood
vessels at the base of the
skull rip apart How he sus-
tained thar (njury is a source
of specutation

A Daytona (nternationat
Speedway doctor said Eam-
hardt probabdly died when his
seat bejt -napped, tausing
s chin to slam into the
steering  wheel Bat afrer
hearing the results of Earn-
hardt's autupsy, three ex-
pernts toid the Sentinel that
there was a high probability
that Earnhardt suffered the
basal skull fracture before
the seat beit snapped. They
all agreed that hitting a
steenng wheel generally pre-
vents, not causes, a basal
skull fracture because the
wheel wouid stop the head's
vioient forward mouon

The exact imung ts tmpor-
tant, Ytecause three nther
NASCAR drivers have died
from vioient head movement
in the past nmine months. If
Earnhardt died the same
wey, his death would mark
the fourth 1tme a dnver had
died from whar m:ght have
been a preventable mnjury
Uniike other motor sports,
NASCAR does not require its
drvers to use 2 HANS —
head and neck support — de-
vics designed 1o prevent vio-
lent head movements.

it the Senunel s granted
access to Earnhardt’s autop-
sy photos at a court hearing
on Thursday, its expert, Phii.
fip A, Vilanueva, m:ght be
able to resoive the confhet.
The director of the division
of neuyrotrauma ar the Uni-
versity of Miamt/Jackson Me-
morial Medical Center, Viila-

{898S.8PCS8

nueva i une of the nation’s
leading experts on  bhasal
skul: Tracrures

“Wo're just {rying (o re-
solve these conflicts, peri-
od,” Frankiin said

Thera is another confl.ct
media experts agrse, that is
a¢itficuit for the pubiic to ua.
derstand — the contlict be-
tween the public’'s nght o
know and individual privacy
especally the privacy of
Earnhardt's greving widow
But Poyntery Steele wa.d
such wirusions often serve
the public, :f done compas
sionately and faisly

“There are a aumber !
things that news ofganiza-
tiuns do that are mirusne
and potentially harmful o
vulnerabie people, bur rhac
intrusian and harm 15 some
tunes pecessary 1n the pur-
suit of legatimate nforma
tion.”" he said. “I would sug
gest the same togic could an-
ply to the Sentinel's request
for the autopsy photos There
may ba important informa.
tion about safety issues that

can be revealed through
these photos.”
And that, according ‘o

Bralow 1§ the whole point
“The public purpose s for

us to help our community un-

derstand this tragedy, wheth-

er it could have been zwmdeQ
by a HANS, and :f v couldy,
why aren’t they mandated>”’

he said “This 1§ & classic
markatplace-of-ideas i1ssue
If we can’t tejl people what
the mformation is, then they
don't have the information 1o
make an informed decision
cr influence those who make
the decisions. {aformaticn
results in decision-muking

It also results i under-
standing Many of the callers
who hsten to the Sertinet
expianation for seexing the
autopsy photos have hung up
expressing suppor:, rheir an
ger dispefled.
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Autopsy photos
could be sealed

A bill removing the
photos from the
public record is
gaining support.

By DAVID COX
TALLAHASSEE BUREAL

TALILAHASSEE — State
lawmakers are trying to rush
through a bull that would deny
public access to autopsy pho-
tographs

Their push comes as thou-
sands of Dale Eamhardt fans
across the nation wage a cam-
paign against the Orlando
Sentinel. The newspaper 1s
seeking a judge’s pertrussion
Thursday to release autopsy
photographs of the legendary
NASCAR
dnver to an
independent
expen for
analysis.

Sentine!
Editor Tim
Franklin has
repeatedly
reassured the
public  that
the newspaper has no plans
to pnint, copy or handle the
pictures of Earmnhardt The
Sentine!l hired a medical ex-
pert to review the photos to
resolve  questions  about
whether Eammhardt’s mjunes
may have been prevented if

. he had womn a head-restraint

device

The Volusia County medi-
cal examiner concluded that
Earmhardt died from a basal
skull fracture Such a fracture

+ 15 caused by a violent whip-

tash that hurtles the head for-
ward with such force that
blood vessels at the base ot
the skull tear apart

However, a Daytona Intzr-
naticnal Speedway docor
said Earnhardt probabiy die:
when his seat telt snacpec
causing his chin to slam nce

the steening wheel

The Sentinel's pursuit of
the autopsy photographs 1s
intended to discover precisely
how Eambhardt died so that
other such fatal injunes might
be prevented

Gov Jeb Bush, House
Speaker Tom Feeney, R-Ove-
do, and other lawmakers
have received more than
12,000 e-mails from Eam-
hardt fans across the nation
demanding that they stop the
Sentinel

“The fact that the Sentinel
has a well-intentioned monve
for seelkang access — that
doesn’t mean someone else
will,” said Feeney on Monday,
the eve of this year’s legisla-
tive session

Reps Randy Johnson, R-
Celebration, Jeff Miller, R-
Pace. and Sen. Jim King, R-
Jacksonwville, are drafting leg-
islaton that would prohibit
the release of anyone’s autop-
sy photographs Such photos
would be treated as pnvate
medical records

A spokeswoman for Bush
said he supports the 1dea Au-

topsy photographs now are

public records under the
state’'s open government
laws

But lawmakers acknowl-
edge 1t 1s unlkely they can
pass a law before the Sent-
nel's court heanng Thursday,
where the release of the Earn-
hardt photos 1s to be debated

Dawnd Cox can be reached at
deox®orlandosentinel.com or 850-
222-5564.

MORE ONLINE

For complete text of

Teresa Eamharat's

and Tim Frankhns

statements s weil
dlec ¢hos and “helatest

Ze/mcnm2nis, 3o W0

~1dNG0 =ntine com

HANIINIS Ny O



ORUANDO SENTINEL

Our Views
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Let reason prevail

Autopsy photographs are part of the public record for good
reason. Emotion should not drive public policy.

rief, no matter how
profound, should not
dnive the creation of
public polhicy.

When Dale Earnhardt’s stock
car crashed into a retaiming wall
dunng the final seconds of last
month’s Daytona 500 race, kill-
ing the legendary dniver, the out-
pouring of emotion was palpa-
ble. Thousands flocked to me-
mornal services honoring his
many achievements 1n the sport.
Thousands more set up make-
shift shrines.

The cause of Mr. Eamhardt’s
death, nowever, remans un-
clear.

Seeking to unravel that mys-
tery, the Orlando Sentinel asked
a Volusia County judge to allow
a medical expert hired by the
nrewspaper tareview the autopsy
photographs The Sentinel wants
to determine if the use of a head-
restraint safety device now used
by other racing organizations
could have prevented Mr. Eamn-
hardt’s death

But Mr Eamhardt’'s widow,
Teresa, objects, contending that
public review of the autopsy
photographs would be ghoulish
and cruel She also urged Dale
Eamhardt fans to lobby state
lawmakers and Gov Jeb Bush to
prevent future public access to
autopsy photographs

Mrs. Earnhardt’s request cer-
tainly has emotional appeal And
her anguish is heart-wrenching.

But autopsy photographs are
part of the public record for good
reason To begin with, of course,
the public pays taxes to collect
and store that information.

Mure wmportant, though, 1s
the protection that Keeping that
record public affurds people 1n
many walks of Life.

What would happen, for ex-
ample, if a nursing-home patient
died suddenly from what offi-
cials said was natural causes?
What if autopsy photographs
could prove otherwise?

What if a family who lost a
loved one wanted to publicize
autopsy photographs as a public
service, so that other tragc
deaths could be avoided?

What if a wealthy corporation
failed to provide for the safety of
its workers, an employee died
and the company discouraged
inquines to avoid bad pubhicity
and potential legal liability?
What 1f autopsy photographs
cculd prove that the company
was negligent®

What if a medical examiner
was inept, or routinely botched
medical examinations of homi-
cde victims? How would the
public ever know”

Many public records contain

unseemly, embarrassing or dis-
turbing information — domestic-
violence cases, homucides, car
accidents to cite just a few But
those records are available for
public inspection because there
1S a correct presumpnion that
taxpayers have a nght to exam-
ine how their tax dollars are
spent.

Where would
draw the line?

Some have suggested that the
courts determine, on a case-by-
case basis, what information to
make public. But if government
starts restrnicing what people
can see, the people will be at the
mercy of government.

Another proposal holds more
promise: Give the public access
to view and analyze autopsy
photographs but restrict the dis-
Semination -or reproduction of
such material.

That would assuage Mrs.
Earnhardt's concerns that the
pictures would be published —
which never was the Sentinel's
intent And it would preserve the
public’s nght to get access to
public inforrnation

Mr Eamhardt's death was
tragic in SO many ways But law-
makers should tread carefully
before allowing raw emotion to
influence the formulation of
public policy

lawmakers



Keep stock-car racing safe

One motive dnves the Sent-
nel’s pursuit of information
about what caused the death of
Dale Earmhardt. safety.

Before Mr. Earnhardt’s death
last month, during the final lap
of the Daytona 500 automobile
race, three other National Asso-
ciation for Stock Car Auto Rac-
ing drivers — Adam Petty, Ken-
ny Irwin and Tony Roper — had
died 1n racetrack crashes dur-
ing the past year

Those three men shared a
common fate- All died of a basal
skull fracture, which occurs
when a violeat whiplash pro-
pels the head forward

(\f‘_\,

Experts say that injury could
have been prevented by a head-
and-neck  safety restramnt
systermn known as a HANS.

Drivers on the Champion-
ship Auto Racing Teams and
Formula One Grand Pnx cir-
cuits are required to use the
safety system. Yet NASCAR,
the top sanctioning body for
professional stock-car racing,
has resisted making that safety
move and instead has left 1t up
to the choice of individual dnv-
ers.

Mr. Eamhardt chose not to
use the device.

If an independent examina-

}\NDO SENTINEL

tion shows that Mr. Earnhardt’s
death could have been prevent-
ed, then perhaps NASCAR wall
do the right thing and follow the
commendable example of the
other motorsports groups that
require the restraint system:.

Mr Eammbardt’s death
should not be in vain His loss
should not be in vain.

In countless interviews, Mr.
Eamhardt expressed his love
for motorsports.

Surely neither he, nor the
otbher dnvers who died of basal
skull fractures, would want any
more lives to be lost
unnecessarily.

=
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wo Eum—gmzn: iu-m will be »
pnva&e, invitation only affair. It
has o be Imgdy because of lo

pistics
W"Elmhanll NASCAR's most
popular racer, comumands 2 fol.

No7church ‘ could hold those
' “whowoutd come. ©
22:‘ It « statément released by
FEambardt's :company — Dsle
' Earnhardt Industries loc. — on-
ty immediste family, company
employees and NASCAR Win.
‘stow Oap Series teams and as-
“Fociated Sponeors ace invited.
- ¥ T's impossible to accomitio-
date the tremendous outpatr-
umpp&f {rom those who
fo Dale,” zcoording to
“he family statement "With that

Siftili- 0’tind, the fastily bas chosen
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2 irnste
¢ Thetountry to shaze inthis serv-
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Dad's m Raigh &mhardt s biindd a Conter Giové Luthelan
Cemetery in Kanapois, N.C. His sots’ hamesam on his tombs{one

Fans who aren’t invited but }hfdthas not been ufncuhoed.
want to mourn together hiave an YBut Bob Chambets, & dongtime
alternative. 'y friend of the family and care

The town ofKannapohs will ' taler of the at Center
mourni Eamhardt on Sunday at: Grove Latheran Church, hopes
71:30 pan. 2t Fiekdcrest Canoon t's af the lité cliurch cemetery
Stadium. Because of the Jargé ' wheére Eamhuﬂt‘Sei father,”
crawd expeded, the city moved. Ralphjislaid., - :
it from the AL Brown lﬂgh.' » The elder Eambardt diest of
School, the same schoal i this “& heart atteck at age 45 in 1973.
rural textile mill town. where* Hisheadstoné is embossed vith
Exmbardt quit nitith grade af’ 2 19508 model Chevrtlet stock
16, friends. of fus family” re-, wnmlhuhdemnkl‘i‘o 8.0n
called. .. the dours are the uanies of his
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was o plo! avalable aext tu

1‘The family wase't imldng vis-
Ralph Eacnhardt’s grave.

" #grs but there was a boolsonan

The pastor sent Chambers  oid coBdng chawr on the.froit -

porch that was sef oct !or folk.s
There is. And a few more on tos:grL o e AR

: Many tans ‘contiRued. mak
‘) aiu't saying he's couing ing a pilprimage to Eacnhard's

here, and | aint saying te company budquaﬂeﬁmMm)
ain't, Chambers said. “But - resville

we'd love to sec him come “'Duckdrfvcrbavld&:tbckcf
home here.

“This is the church whére his  time 6ff work to make the trip.
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hardt Boulevard *
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Bush joins move to change access law

By DAVID (OX
FALTALIASSEE BURE AU

TAI LAHASSEF -- With the
suppurt of Gov Jeb Bush and
the endorsement of Dale Earn-
hardt’s widow, legislative lead-
ers will unveil a bill today that
whuld prohubit the release ot au-
topsy photographs

The  legislation, by Rep
Randy Johnson, R-Celebration,
and Sen Majonty {eader Jim
King of Jacksonville, was
promipted by the Orfando Senti-
nel's reguest for o judge to re-
lease aulopsy photographs of
NASC AR legend Dale Earn-
hardt to an independent meds-
cal expertfor analysis

The Sentinel wants the ex-
pert o review the photographs
lo determine precisely how
¥amhardt died and whether
better safety equipment could
have saved him when he
crashed at the Daytona 500 last
month

Bush will join Johnson and
King at a news conference to-
day to annocunce the bill It
would prohibit the release of
anyone'’s autopsy photographs
unless they were needed by a
police agency for an investiga-
tion or unless a judge ruled
there was good reason for the
photographs to be released

Autopsy photographs are
now open to public inspection

by anyone under the state's
open-records law Eamhardt's
family persuaded a judge to
temporartly block release of his
photographs, but that 1sthe sub-
ject of a court heanng Thurs-
day.

Bush spoke with Earnhardt’s
widow, Teresa, by telephone
Tuesday and pledged his sup-
port for the new legislation

The controversy inundated
lawmakers as they opened their
session Tuesday. Earmhardt
fans across the nation bombard-
ed state political leaders with
more than 15,000 e-mails ask-
ing them to keep Earmbardt’s
photographs pnvate

And even though lawmakers

are meving at unusual speed, 1t
is unlikely the bill could pass be-
fore Thursday’s court heanng.

The legislation first must be
assigned to commuttees in the
House and Senate, which Sen-
ate President John McKay, R-
Bradenton, and House Speaker
Tom Feeney, R-Owviedo, could
do today. But from there the two
leaders would have to use thesr
considerable power to hurry
legislation to final passage be-
fore Thursday.

Feeney said the House prob-
ably would not consider the bl
before the week of March 19

David Cox can be reached at or 850-222-
5564
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Widow rejects proposal
for expert to see photos

By SEAN MUSSENDEN
OF THE SENTINEL STAFF

Teresa Earmnhardt wall not ac-
cept a deal offered by the Orlan-
do Senttnel that would have aj-
lowed an tndependent expert to
review autopsy photographs of
her husband, Dale Earmhardt,
without gong to court, her new
attorney said Tuesday

The deal. which was offered
by the newspaper Sunday,
would have allowed a repre-
sentative of the NASCAR leg-
end’s estate to be present when
a medical expert hired by the
newspaper reviewed the photo-
graphs The photos would not
be published. copied or handled
by the newspaper

“We found it not to be much
of an offer at all,” said attorney
E Thom Rumberger of Talla-
hassee

Laurence H Bartlett, a Day-
tona Beach attorney who repre-
sented Teresa Eamhardt until
earlier this week, agreed with
the Sentinel that the photo-
graphs were public records He
had been negonanng with the
newspaper to reach an agree-
ment whereby the newspaper’s
expert could ieok but not re-
move or cuby any of the photos

“She = having a hard nume
understand:ng the scope of the
public-recnras  law " Bartiett
said of Teresa Earnhardt last
week

Earnhardt replaced Bartlett
with Rumberger's firm this
week

According to a moton filed
by Rumberger with the Volusia
County Circuit Court tate Tues-
day, Barlett's negotiations
were done “without consent” of
Teresa Eamhardt

The Sentinel’'s request 1s
scheduled for a heanng Thurs-
day before Volusia County Cir-
cuit Judge County Joseph Will,
who ordered the autopsy photo-
graphs sealed Feb 22 At a
heanng at 2 pm today, Eamn-
hardt's attorneys are expected
to ask the judge for more time
to prepare

Sentinel attorney Dawvid Bra-
low said a provision 1n the pub-
hc-records act requires a
speedy heanng “We're entitled
to an immediate hearng be-
cause the courts recognize that
‘news delayed s news denied,’ ~
he said

Rumberger pointed out that
a bull that would exempt autop-
sy photographs from Flonda's
public-records law was to be 1n-
troduced n Tallahassee He ai-
so said the photographs are ex-
empt because the newspaper
plans to use them to review
safety 1ssues in NASCAR and
not for government oversight

Sean Mussenden can be reached at
smussenden@orlandosentinel.com of
386-851 7924



Newspapers

back Sentinel
in photo case

By (HRISTOPHER BOYD

[To SENTINEL STAFF

Four metropolitan newspapers n-
cluding the Miamt Herald and Tampa
Tnbune. have joned the Orlandv Sentr-
nel’s attempt 10 gain access to autopsy
onotos of NASCAR legend Dale Eamn-
nardt

The newspapers took the action armud
a growng debate over the photos, which
the Sentinel wants
to examune as part
lawmakers seek to  Of 1ts mnquiry mnto

black access, DS the crash that
klled Eambhardt
dunng the final lap of the Daytona 500
onFeb 18.

Eamhardt’'s widow, Teresa. sued Vo-
lusia County four days after the crash to
prevent release of the autopsy photos,
caling 1t an 1invasion of the farmuly’s pn-
vacy \olusia County Cucuit Judge Jo-
seph Will granted a temporary mjunc-

prEase See PHOTOS, DS

Widow rejects deal,

O

PHOTOS FROM DI

ton barmng ther release on the
grounds that they are not news-
worthy

The next day, the Sentinel
made a public-records request
for the pictures

In addimon to the Herald and
Tribune. the Los Angeles Times,
Chicago Tnbune and WFLA-
Channel 8, a Tampa NBC affil-
ate, joined the Sentinel's lawswt
to obtawn access The Sentinel,
Times and Chicago Tribune are
all owned by Tnbune Co. of Chi-
cago.

The Sentine! also has re-
ceived support from the Soqety
of Professionai Journalists,
which s the nanoon's largest
jourmahism associanon, the Re-
porters Comrmuttee for Freedom
of the Press, the First Amend-
ment Foundation The Assoat-
ed Press Sports Editors, the St.
Petersburg Times and two other
Tnbune newspapers, Newsday
on Long Island, NY . and The
Sun of Balamore. None 1s part of
the lawsuit

“It's grahfying that some of
the biggest journahsm organiza-
nons in the country see the im-
portance of keeping these re-
cards open to the pubhic,” Senti-
nel Editor Timothy Frankhn said
Tuesday

The newspaper, whuch pub-
hshed the resuits of a sxx-month
invesngahon mto NASCAR
safety just days before Eam-
hardt’s death, wants an inde-
pendent medical expert to study
the photos The newspaper sad
the inspection 1s needed to help
resofve how Eambhardt died

‘We are very sympathetic to
the Earmhardt farruly but we be-
Leve there’s interest about the
queston of NASCAR safetv,”
Franklin said “In less than mne
months, four NASCAR drvers
have died [ believe our role 1s to
provide as much credible and wn-
aependent information as possi-
ble about the deaths of Mr
Eamhardt and rhe other drv-
ars

Trespite the newspaper’s as-
surance that it wouldr t publish,
copy or handle wne pictures, its

public-records  request
drawn thousands of cnuw
phone calls and e-mails Sever.
Flonda legislators say they plar
to introduce buls to protubit re-
lease of autopsy photos

The Sentnel and its support-
ers argue that. under Flonda
public-records laws, the courts
can't block access to the photos

“These are public records
and we thunk 1t 1s very importanr
that these records be avaiabie -
Miami Herald Executtive Editor
Maran Baron said “Thus 1s all
about checks and balances Iin
our system The press should be
able to exarrune these photos "

Tampa Tnbune Executne
Edstor Gill Thelen said access 15
important both to the Sentinel's
newsgathenng effort and pro-
tection of the public's nght to in-
formanton under Flonda’s Sun-
shine Law

‘It's informaton that 1s mate-
nal to the public’s understand-
ing of what happened in thss
case.” Thelen said “And we cer-
tainly want to enrsure that no
holes are punched tn the Sun-
shine Law ”

Ray Marcano, president of
the Soaety of Professional Jour-
nalbists, sard public concern over
how the photos mught be used
clouds the real 1ssue — open
publicaccess

“What's getang lost i the de-
bate 1s whether government has
a rrght to withhold records that
are clearty pubihc,” Marcano
said “And the answer 1s sitmple
Government does not and
should not even oy "

Barbara Petersen, executive
directar of the First Amendment
Foundanon in Tallahassee, said
the Cicuit Court judge over-
stepped hus authonty

“I don't tunk the judge can
do what he's dotng under Flon-
da pubuic records laws " she
sasd “The juage doesn’t have
the authority to balance public
and prvate nterests, that can
only take place in the Lagsla-
ture ”

Chrstopher Boyd can pe reacned &t
oyt o artmarone_com o 407420
573
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DRAFT #1 — Contfidential and Exempt Language 03/02,01

A bill to be entitled
An act relating to public records: providing that autopsy photographs or videos are
contidential and exempt from the requirements ot's 119 07(1) and s 24(a), Art. I of the
State Constitution; providing a statement ot public necesstty; providing an effective date.

Be It Enacted by the Legislature of the State of Florida

Section 1. Photographs or videes ot an autopsy are confidential and exempt from
the requirements of s 119.07(1) and s. 24(a). Art. T ot the State Constitution. except upon
a court order on a showing ot good cause Any state or federal agency that 1s authorized
to have access to such documents by any provision of law shall be granted such access 1n
the furtherance of such agency’s statutory duties, notwithstanding the provisions of this
section This exemption 1s subject to the Open@égvemment Sunset Review Act of 1993
in accordance with section 119 15, Florida Statutes. and shall stand repealed on October
2, 2006, unless reviewed and saved from repcal through reenactment by the Legislature.

Le L

Section 2 The Legislature finds that photographs or videos of an autopsy show

‘\ the deceased in graphic and often disturbing fashion. Such photographs or videos may _
P depict the deceased nude, bruised, bloodied, broken. with bullet or other wounds, cut [),- :
{7 /M1smembcred, or decapitated As such. photographs or videos of an autopsy are '
{"l highly semsitivedepictions of the deceased that could result 1n trauma, sorrow,

humihation, or emotional injury to the immediate family of the deceased. as well as
injure the memory of the deceased. 1t\copred-and-pabherzed The Legislature notes that
the existence of the World Wide Web ®nd the proliferation of personal computers
throughout the world encourages and ptomotes the wide dissemunation ot photographs
and videos twentyv-four hours a day and that such widespread dissemination of autopsy
photographs and videos would,subject tht immediate family of the deceased to
continuous ijury Further, the Legislatuge notes that the continued availability of other
types of information, such as t)t autopsy report, are less intrusive and injunous to the

mmediate family members ¢f the dec;ﬁsed while still providing public oversight. Given

the likelihood ot injury to sediate family members by the dissemination of autopsy =
photographs and videos,4nd the availability of less intrusive means of providing public . s T
oversight, the Legislatdre finds thét it 1s a public necessity that autopsy photographs be Jof

—

made conﬁdentﬁ hd exempt, from the requirements of s 119 07(1) and s 24(a). Art |
of the State stitution
o ,
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DRAFT #1 — Inspect But Don’t Copy Option 03/02:01

A bill to be entatled
An act relating to public records: providing that autopsy photographs are exempt from the
copying requirements of s 119 07(1) and s 24a), Art I of the Statec Constitution,
providing for inspection under supervision, providing a statement of public necessity;
providing an effective date.

Be It Enacted by the Legislature ot the State of Florida

Section 1. A photograph or video of un autopsy that 1s a public records is subject
to public inspection but 1s exempt trom the copying requirements ot's. 119 07(1) and s
24(a). Art. I of the State Constitution. Photographs or videos of an autopsy may be
inspected only under the direct supervision of the custodian of the photographs in order to
ensure that they are not removed or copied by an unauthorized viewer Autopsy
photographs may be copied only by an immediate tamily member ot the deceased. an
attorncy representing an immediate family member of the deceased, a state or federal law
enforcement agency. or upon a court order upon a showing of good cause. This
exemption 1s subject to the Open Government Sunset Review Act of 1995 1n accordance
with section 119.15, Flonda Statutes, and shall stand repealed on October 2, 2006. unless
reviewed and saved from repeal through reenactment by the Legislature.

Section 2. The Legislature recognizes that autopsy photographs or videos 1n the
custody of a governmental entity are public records. The Legislature finds that
photographs or videos ot an autopsy show the deceased 1n graphic and often disturbing
fashion. Such photographs or videcs may depict the deceased nude, bruised. bloodied.
broken, with buliet or other wounds. cut open, dismembered, or decapitated. As such,
photographs or videos of an autopsy are highly sensitive depictions of the deceased that
could result 1n trauma, sorrow. humiliation, or emotional injury to the immediate family
of the deceased, as well as mjure the memory of the deceased. it copied and publicized
The Legislature notes that the existence of the World Wide Web and the proliferation of
personal computers throughout the world encourages and promotes the wide
dissemination ot photographs and videos twenty-tour hours-a-day and that such
widespread dissemination of autopsy photographs and videos would subject the
immediate family of the deceased to continuous injury As a result, 1t is a public neccssity
that the copyving of photographs or videos of an autopsy be made exempt trom s
11907(1) and s 24(a), Art T of the State Constitution, while still permitting public
inspection. Further, the Legislature notes that, in addition to mspection of photographs or
videos of an autopsy. there continue to be other types of available information. such as
the autopsy report, that are less intrusive and injunious to the immediate family members
of the deceased while still providing public oversight.
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N

Flonca Circunt Courr, Eighth Judicial Circuit,
Alachua County

STATE of Florida, Plawmt:ff,
V.
Danny Harold ROLLING a/k/a, Michael J
Kenaecy a/k/a, Mike Kennedy, Defendan.

No. 91.3832 CF a
Tuly 27, 1994

Rod Smitk, Swure Auny., Don Roysion, Eigath
Jucicnal Circun, Gawmesville, FL.

C Rehard Parker, Pubuc Defender, Figaih
iudicia) Circuli, Ganesvilie, FL.

Gabel, Taylor & Dees, George D. Gabel, ir,
Charles D, Tobum, Jacksonville, FL

Holland & Kmight, Gregg D. Thomas, David S
Bralow, Tampa. FL.

Deborah R. Linfield, New York Times Co , New
York Cuy.

Jecold 1. Budney, Associaie Gen. Coaasel, Mizmu
Hearld Pub , Miami, FL

Mazeer, Harbert & Bartes, P.A., lames R. Lussier,
Oriando, FL

Thomas R Julian, Miuam, FL

ORDER ON DISCLOSURE OF VICTIM
PHOTOGRAPHS AND VIDEOTAPES

STAN R. MORRIS, Circu.t Judge.

+1 The State Auorney. on behalf of the families 0!
e murdered vicums, f.ed @ monon requestiag non
disclosure of those photdgrapns and videolapes
which depict the vicums both ar the murder scene
and the a2utopsy room of we Disinc: III Medical

Examniner ™ The—rHeS. was SUpRTTEI—bY 12~

fidavis rom the parems and siblings of each
murder vicum expressing thewr belf racy would
sufter tuture haom by further disclosure of these
photographs and heir opinicn that their nghts of

—

.\)\C DA
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privacy would be thereby violaied.  Amacaed as
exn.birs were variods demands by the media © sce
and copy these and owher discovery materials,  The
issue was raisec prior 10 wnal and ar the penalty
phase procesdings subsequient 10 che eniry of the
plea of guilty by the defendant

The record contamns hundreds of pholographs 1axen
st the scene or at the autopsies, cnly seventesn of
which were admatted info evideace  Prior 1o 'nal
and agan prior 10 the penalty phase proceedings, the
¢ourt had held a senes o hearmps upon mouan of
the defendant o lgmat or prolubii the use of the
vicums photographs a. tnikl or ai the peralty paase.
The Cour, afwer hearing, excluded some
photographs on the hasis thar thay werd imelevant
or, on the basis that their relevance was omweighed
by we potertiai for prejudice ju the Defendan

The Court srequired other phojographs 1o be alwered
or ¢ropped 11 such a fashon as 10 reduce undue
prejudicial impac: The Court then crdered the
Staie 0 file all photographs w the record for any
future review by an appellate court. =

During the peralty phase the Courtr did not close
procéedings or i kny way unpede the right of the
media or pablic presear in the counrocm.  Any
difficLlty 1 observing the procsecings was the
product of the physical design of the courroom and
the pos.tioaing of vides cameras (located on a4 siand
built by the media ar thewr request) 1mside the rail
and 10 the back and side of the jury box at an angle,
so that the camera might tecord the proccedings
from the jurors' perspectve. The Court did
prohibit e fuiure disclosdre, observanon or
copying of the photegraphs of the victims uanl a full
hearing was held.  All other physical evidlence,
weludmg  photographs of 1he crime scenes not
depscung the victuns, was displayed each evenwng
for the medis ad public on a table cr 2asel locaed
imumediately befind the bar

A heanng was he.d cn the Siaie's motion on April
12, 1994, ar which the Defendant, his ceunsel, the
State Auorney and Iwo counsel represenung media
Qrganmizallons were present and presenied ergument
Media ariomeys present represemed die Gainesvil.e
Sur, the Orlando Sernnel, the Flonds Alagawor and
WESH-TV Orlando. The State presented che
mouoen on behall of the vicums 1n amicipation of

Copr. & West 2001 No Claim 1o ®n1g. U S. Govi. Works

,% ‘rQ " b::)
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cemand on e Clerk of Court and upon other
records custochans for review and copving of the
photographs and of crime scene videoiapes. The
videotapes had not been admuned inw evidence.
The Defendan: ook uo position oa tiese issues. Al
the pearing, counsel repressnied nal some mediz
representeuves could not see the extupits olfered
inio evidence, altiough access 10 such exhibis was
needed 1n order 1o adequately evaluate government
operaunons  Reporters wished 1c be abiz [0 place
themseives 10 the position of the jurors . crder w
¢valuate mdependently the impact of tie photographs
on the procesding. Media counsel offered 3
compromuse on behalf of their cliens w lmmar
emscives 10 review  only  those  photographs
presenied 1o the jury, to 60 50 n the pyesence of e
Clerk and no: 1o reproguce, copy or remove the
phoiographs In adcuon. they smied i was not
thewr jniention to princ or puolisa he photographs

The Public Records Isiue:

#2 The first question 10 be answered is whether the
pho:ographs of the bodiwes of the vicums are pyblic
records under the law of the Srate of Florida. _The

; ds.  Tae
photograpks were 1axen by officers of the Stare
me course O e mvasngauon and are in the
possession of ofticars of the State in their official
capacities. Al were cregred as part of Ge enimiral
mvestigation of tus case and all were subject w0
presnal discovery pursuamt to Flonda Rule of
Criminal Procedure 3 220. The photagrapas have
been the subject of numerous orders prolubiting
preinal disclosure in crder 1o preserve the fair mal
tights of the defendant The rauonale of all
previovs  crders of nondisclesure, thar e
defendant's oght o 2 fair ]l might be
cempromsed by the disclosurs, no loager applics.
The maerials must be disclosed and are subject 10
Jaspecton and (opyiig wnless the law recognizes
scme excepuorn sufficien! 1o proh.bi er 1 soms
fasl:ien restrict public access.

The Sianding Issue:

The redid quesnoned the sianding of the Suate
Arorney o raise the claun ther disclosyre of the
malerials woulc m some way comprormse the right
to privacy cf the vicums' tarmlies Troe cour: finds
thar the State Anorney Joes have slandiag  First,
the material sought by the madis is o e possess.on
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of the Swate Auocrney 1r his capacky as records
custiodian. It 1s the Swaie Auorney, as well as the
Cierk of Coum, who is requesied o release the
material 10 the media  The Siare nas had sianding
10 contest preqial mohions for nondisclosure . order
10 prowet the defendant’s nght o a far mal. Rale
3220, Fla.R.Crim P, aliows "any person” 10 raise
the issue of nondisclosure,  The Swuge Anorney 1s
piven siatutory dunes o nonfy and wmrorm vicums of
the pregress of the prosecution, as well as ic present
maners op the:rr behalf such as reguests for
restitutien, The wvicams themselyes, through
correspanderce 1o s Court, have ra.sed the issue
and have requesied that the phorographs not te
disclosed . order 1o protect thewr nighis te privacy.
The Court finds that the State Arzorney has standing
e raise this 1ssue and that the wsue s one properly
addressed to the iria. judge as vollaieral 10 the 1ssues
of zuilt, wnocence and sextence.  The right of the
public alcess tw public records, the nght 10 a fair
trial and the ngh jo privacy has deminated much of
dus Court's fme und auenton for the past wo
years.

The Existence of @ Right to Privacy i the Mareria's
rhemselves.

It 1s important 10 note taat ths case dees net deal
with tie First Amendment nght of the Press w
publish matenal aircady legiumately in thew
possessien, nor doet it involve any action agawnst the
Press for improper disclosure of such matenal
Those issues, should they arise, would be goveraeg
by the principles enunciated 1 Floride Swr v,
B8.J.F., 488 U.S. 887, 109 S.C: 216, 102 L.Bd
208 (1588) and similar cases. [FNI] Rather, this
case deals wih the obligaen of 2 governmienn
official having caswody of public records o disclose
those records, when the disclosure would impinge
on recogmzed privacy mierests of an wmdividual who
is she subject of those records 1t 15 the Public's
Right 10 Know rather thac the Media’'s Right 1o
Pubhish wiuch 1s ar ssue here

FNL See @iso Commeni® Fioraa Star v, JJF .
The Wrongful Oblueration of the Tort of Imcsion of
Prvacy ihrough the Pubhcanor of Pri-gie Facis, 18
HASTINGS CONST L Q 3% (1981)  Commerd.
Florida Star v. BJ.F. 7The Righi of Privacy
Collides wuh ihe First Amendmen:, 75 IOWA
L REV, 139 (.590).

#3 The Supreme Count of Florida has ¢.early held
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that the Public's interes: in the disclosure of public
records pursuant 1o swmte is 10 be balanced agains:
the privacy nights of the subjseis of those records.
In Posi- Newsweek Stations, & al v John Doe, ¢t
al., 612 So0.2d 549 (1992), the Court stated  “Here,
we also quality the pudlic's sigiutory rignt cf access
o premal discovery informarion by talancing it
aganst the Does’ constipuional right o privecy "
In conuing 1o :ts decision, the Courn relisd on Barron
v Flonda Freedom Newspapers, 55. S0.2d 113
(Fia , 1938} w establisk the various grounds on the
basis of which maenal satutorny subject
disclosure may be withaeld from the public
"Closure of courr proceedings or records should
occur only when pecsssary .. () ‘0 avoid
substanual jury 10 a party vy disclosuze of matters
protected by a comumon law or privacy right not
gencially anherent i the specific type of civil
proceedmg soupht 10 be closed *  The Supreme
Count 1n Barron had specifically found har "under
appropriate crrcumstances, the copstitutional night of
privacy esiablished 11 Florida by the gdopuon of
article I, seenon 23, could form a constmuuonal
basis tor closurs under (e) or (). Barrcn at l6.

The Court :m Doe went on 1o explat thar he
wformancn whieh  would be  wihheld  trom
disclosure was wnformanon which would bte of an
intintate, potenually embarrassing, wformauon
They held that the names and addresses of the
individuals involved did not consutute the Xind of
informaiion which would fall under the mndividuals”
right 1o privacy. Maiesial includ.ng “inumare
mformartion relating to genual s2¢ and sexual
performance,” however, would be evalusted in hight
of the night to pr.vacy, and, in Doe, the Supreme
Court leld hac such informanon should nor be
released 1o the public

The Court finds that the materials a: ssue u* tus
case, photographs of the nude and muniaied-bodies
of the vicms as they were found by mvesugaurng
otficers, altough they are public records as defined
by statute, are materials which wauld be subjec: o a
rigat o privacy were the victims still alive

The existence of a Right 10 Privacy n the Relanves
of the Vicums-

Ajthough the vicums in this case would have had a
Right 1w Privacy i the maenals if ey aad
sarvivec, the Court must now determune whether the
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close re.atives of the victums have 3 privacy interest
which survives the deaths of the v.cums.  The close
relanves of e vicdms rughs acquire such & nght,
either denvanve from the victiras themselves or in
their cwn right.

Most cournts considenng the issue have held that the

clese relatives cf a vicurmn co mot acquire g
derivative right w privacy  The vicnm's night 0
privacy does not survive the death of the vichm  In
so doing, the courts have adhered 1¢ the commou
law rule thar actions @ olving .ibel, defamarion ana
the Like do not survive the death of a party. |FN2]
The tecent Florida case of Williams v Ciy of
Mineola, 575 Sa.2d 683 (Fla Sth D.C A, 1991),
appartntly follows this policy when a post-death
acuon Tfer damages for wrongfu. disclosure is
broughs by e sarvivars of the vicum,

FN2 Ser, e.g. Notwe: Defanaticn Sunavapility and
the Demise of lhe Anuquaied "Acitlo Personshis”
Docirime, 8¢ COLUM.L.REV. 1833 (1985).

*4 A decision o at least one federal court
conduded thar a re.atives nght of privacy does
exist, a night which may, upon balance, be sufficient
10 prohibur disclosure of materials which woule o¢
subjeCt 10 @ nght of privacy were the victim alive.
N.Y Tunes v. NASA, 782 F Supp. 628, 19 Mcdiz
L.Rep. 1688 (1951). [FN3] Ia tur case, the
families of deceased astronauts éid aet wish 1
suffer by hearmg the voices of the decsased repeased
n the media. The Court found this 10 be a sifficient
basis 10 deny a federal disclosure demand beécause
the stamte specifically excepred 1hus Type of maier.al
from  disclosure  uader e prvaey  rights
acknowiedged as part of federal law, Althoygh me
specific legal bases differ, the content analvsig
disectzg by the Florida Supreme Ceurt leads o the
conclusion that a phoiograph of a siabbed and
mutilaied child or sibling -should be atforded the
same status under our law as would a yoice under
federal nonens of privacy

FN3. Se¢ also Michigan's Freedom ef Informarion
4c1 and Fersonal Prvacy A Divergence jrom ine
Federal Freedomn of Injormasion Act as w0 Privacy
In:eresty of Deceased Persons and their Fanuhies 55
UNIV. OF DETROIT MERCY L.R 599 (1952),
Consunatonal  iaw Indrvidual’y  Right  1c
Disclosurai Privacy as Lumsed by Public Records
Acr, 1O STETSON L R 376 (1981, Greenberg, ™
Disclosural Privacy in Flondu—Drawing the ne
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afrer Doe v Siaze, 22 STETSON L R -~ (1992

in addiuon, the relatives of the viciims may clamm a
right of privacy m their own right, 10 prevent the
direct tauma, sorrow and husuhanon which they
might suffer from public dispiay of rumate and
poientially embarrassing  phowgraphs of  the
menlated bodiss of thew chiidren,  The farmuies
have scught prolibinon of any fuwre disclosure.
Thry claim a night o privacy and they wish 1o be
harmed no further by being confronied i the media
with the umages of ey slam aad munlated .oved
ones.  This Court aas reviewed the photographs
wany tumes i camera, . heanngs and during the
penalty phase proceedngs Common sense and
experience dictaie that no reasonable person could
eapect these clamanis 0 face these images 1a a
public forwm without great ¢mononal hsuess and
rauma

The Barron count noted it s generally the conient
of the subject mauer rather than che starus of the
party that determines whether a privacy inserest
exists and closare should be permined *  The court
then went on ¢ hold thal enc of the bases on which
the privacy interest mught, on balance, oucrweigh the
public's right 10 xnow was “(¢) © avoid s.bsiantal
wyury 1o mnocent third parkes [e g . 10 protest
young wimesses fram olfens.ve testimony; 0
protect children ot a Zivorce].”  Althcugh e issue
arose, in Barron, w the context of the “loung of a
court proceeding 1o mediz representanves, the
rsnonale exwends o cther sitzanons where the rigat
to privacy might require the gon- disclosure of
otherwise public material The porential for
subsiannal  wjury 10 rmocent  third  paries
presumptively applies to the inumate relatives of
mirdered victims The conteni of the subject
mates--the photogreaphs of e nude bodiss, the siab
wounds and muulaucns of e wicurms--<an
reasonably be expscied 10 cause exweme emousonal
disirzss aod wauma if encountered in supermarkes
tabloids,  newspapers, inagazines,  television
programs or the like, especially since these involve
unlizaiion of the photographs for commercial gain.

*5 Based or all the faciors 1r kis case, the Courn
concludes thar there existe a nght o privacy for
temate relanves of the vicums, whether 18 s a
dernvative right which survives the death of the
vicums, or 11 is the night of we famuly members wn
their own r.ghr The privacy mterest of the

+40784365'0 T-943 P 18727 F-183

Page 23

mumate relative, however, 1s less than thar which
would inure to the offended individual, if the
offended indivicual had hved. The relatve suength
of the privacy mterest depends on the imimacy of
the relanoasaip between the relanve aand the vicum
In this case, the photographs are inumate.
embarrassing and wauma producing phowgraphs of
the vicitms, who are the childrea of hose asserung
the nght--he c.osest possible famulial relanoashep
The nght s less weighty, however, than would be
the right to privacy held by the victims therselves,
and s further auernunated by the disiance of the
relatves ftom the vict.ms and from the event Jtself.
Tt is ihus lesser right which is 10 be weighed, on
balance, against the right of he public w disclosure
of public documents.

The Tesi 10 be Applied.

The test 10 be applied, then, is wae of a cageful
balancing of the public's nght to know agawnst the
residua, prrvacy wterest of the vicums' rejatves. In
balancing these interests, the Court looks first 10 the
policy of disclosure of public tecords--that it permuts
e public 1o evawale the acuens or public officials
m order o hold them sccountable for those actions
The Ccurt is aware that the Couri cannot subsitute
s gudgmert on the publicaton value of the
marerials for that of the members of the media, bu:
can decide whetker the wformauon has sign.fican
relevance 1c thar funcuon and wheter the same
wformacon is availahie from other, less nipusive,
scurces The more 1kely that disclosure of the
matenal will permmt the public 10 oversze and 1o
Judge governmen:al operaqons, Wie greater the need
jor full disclosure

The public's right 10 informarion which permuts the
public 10 evaluare the operanons of goverament must
be balanced agmnst the wmtrusion oa the nght 1o
privacy, a ba.ancing which should iaclude & least
four facrors:
a The relevance of disclosure of the mawenal o
furthering public evaluanos of goveramental
accountabihiry;
b. The serionsaess of the mirusion 1w Wwe close
rclanves’ night o privacy by disclosure of the
marterial;
¢, The avudabinry, from other sources--irc.uding
other public recerds--of matenal which is equalty
relevant 10 the evaluauon of the same government
action bur is less inwrusive on the right 1o privacy;
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d. The avadabiity of alternaiives other than tu.l
disclosure which might serve 10 protect bol the
nterests of e public and the guerests of the
vicums

In thar balance, the less the wformation Tends 10
open governmerial operation 10 pubic view and the
greater the rurusiveness of disciosure ol personal
nformanon on this lessened right o privacy, the
more h¢ pendulum swipgt 10 prohubinon of
d.aclosure.  conversely, the more the informaucn
opens the government operafions 1o scruiny and the
lesy personal and mnusive 1t as, the more the
penculum swings o disclosure of the informaucn.
if equivale maierial 1s avallable from  other
sources, for cxample, the wrten descripnion of the
crune seene as opposed ¢ mMOre sensauoRAIsLC
puowgraphs of the badies, the accd for d.sclosure of
the marerial is lessened

The Balance-

~¢ In balancing these factors, the Count finds:

a. The marenials sought o be disclosed facilitate
evaluation o! public law enforcement officials :n
cartying eul tacwr dunes of wvesugating ¢riminal
offenses. The photographs show what public
officers found, and permir evaluauon of the
subsequent nvesuganion, The photwographs
admuated at wial permut publ.c evaluanon of dhe
jury's performance ard the actions of e nal
jucge w admutuag or excliding phoiographs  The
puohic interests wvalved are weghty Lauerests, and
the phorographe are relevan: 1o the ability of the
pudhe 10 hold public officials accountable for theur
aclions.

b Because the phowographs depicr the nude
mutlarad bodies of therr cluldren or siblungs,
pualie disclosure would be a seriols mnfringenment
of the right 1o privacy of the childrens’ parems and
sithngs  This is a factor which we:ghs keavily
wich the Court. ) '

c. Information equivalent 1o thar providad by
disclesure of the phowgraphs is available 10 e
pubiic hrough oier sources. The aciual
photegraphs add bur Lule o what e public can
Jeern through 2 review of olner documents zlready
disclosed, particularly the detalded descripuons of
the c¢rime scenes filed by the mvestigators of those
crime scenes and the reports of the aulopsies
performed on ¢ bodies of e viciins

Although disclosure of the photographs are of Lude
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add.uons] value to the w.formation available from
other sources, the photographs are not without
some value  Phorographs are less subjecuve than
are wrnilen descnipnons of cnime scenes and
disclosure of ‘he photographs mugal permit the
public 0 evaluate the impac: of the phowograpks on
the jurors and 10 evaluale the adequacy of the
crume scene reports iemselves

d. Having carefully weyghed the various factors
affecung disclosure 1 this case, the Court beheves
3t & remedy can by devised whick can preseryvz
the rights of both the public and the vicums'
relatives, 8 remedy saggesied by counsel for the
Media & viaole aliernative exists, less restricuve
than that of nondisclosure of the matenal.

The Remedy.

Having wwigned carefully the relative wzight of die
tuerests of the parles, the Court beheves thar the
suggestion of the aiomey for e media, made a; the
hearing on this marer, will adequarely protect the
right o pruvacy on the part of the victs' families
and, at the same wme, will msure the media and
imeresied public access © the photographs adequale
for the purpose of iasuring accountabilny of oublic
officials  The remedy suggested by the anoraey lor
the media 15 adopied by the Court,

A7 the hearng, it was suggesied thar the Court
allow access by members of the public and e
medid only 10 those photagraphs seen by the jury,
but not permul the photographs © be removed from
the possessio; ian,_or 10 be
reprocuced | The Courr concurs with the suggestcn
eys for the media, buc feels that it
sheuld not be himised only 10 those photographs seen
by the urors  Under the suggested procedure, the
vicums' famulies have no jusufiable fesr of beng
confronied with these photographs wm 3 public
forum. This remedy permuts the public and media
io ndependently evaluate what e Jurors saw, close-
up a8 they saw 15, and 10 reach wharever independent
conclusion they deem proper, [ permuts mieresied
meirbers of the public and the med:a access 10 ihe
material sufficient 10 enable them 10 carry oat the
aversight fuaction envisioned by F.onda's Pubdlic
Records law. Ia addition. 1n the evenr ther afier
privalely reviewing the mawrial, members of the
public or the media conclude that the lnuted
avajlablitv of the mawenial 15 not sutficleny 10
achieve the purpose of disclosure of pubhic records--
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Rat of evaludting goveTmental accountabiicy--they
can move for full disclosure, including the copy:ng
and phologrephing of those specific nems which
they deem. necessary, present:ng to the Court the
reasons wiy copywg and photegraphing the uems
promotes the puolic erest. At a subsequent
nearwng, the Court would be able 10 again evaluanon
the need for more compleie disclosure agamst she
crerests  of the wvicums'  close  refatives in

noacisclosure —

»7 The Stae suggests thai those siaruwes prohibiung
pornography would jusnfy ciosgre on XRis mstance.
The Court doubrs thar the statse would 2pply n dns
case, but finds no need 10 make such analysis when
vonaion 1 &) cf the third facior of Barron suffices
10 jusiify & hmited disclosurs.

WEEREFORE, IT IS ORDERED AND
ADIUDGED THAT

! The ploographs ¢f the vichms and videowapes of
the crime sceres prodiced or acquued by law
eaforcement officers or by any other governmeni
otficer i the wavesbgauon or prosecution of tus
case shall be made avaiakle, upon reasonable
request 10 the records custodian having possession o
such phowgraphs or videotapes, for viewing and
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inspeciion by members of the public.

2 The records castodian shall .nform any member
of the public wishing to view such matena of the
restricucns on ¢opying or removing sack material
that have been sel cur in this order before the recerd
custodian permmits access to the matenial.

3. The records cusiodien shall rake every precaution
10 ensure that such photographs and videotapes shall
not be removed or copied. which may inc.ude
restriclions on items which may be carmried 1aio the
room 1 which the maerial s ¢ be wviewed,
restricions on the number of persons who may be
permitted 10 view the matenial at the same time, and
the requuremnent that the records cistodian mairiain
possession of the materia. wh:le 1t s being viewed

4 No further access o the marenials shall be
perrranied  except upon  orcer of s Coun,
predicated on a wrisien motion with notice 10 the
Sware, and after a heanag at which the movant shall
bear the burden of showing the necessuty for funher
access.

DONE AND ORDERED.

END OF DQCUMENT
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MEMORANDUM
To: Senator Jum King (Paul Huil)
Senator Bill Poggy (Russ Cyphers
From: Sue Santa
Re "Farhgrdt Family Privacy Amendment”

Altached, please find the summary that you requested outlifung the basic pninciples of the
“Bamhardt Family Padvacy Amandment” (tantative, workang title.) It provides: (1) a summary of
thie activitics of the past week, (2) an cxplanation of the problem inherent in Chapter 119 of the
Florida Statutes, and (3) a "lay person” explanation of the change to Chapter 119 sought by the
Bamhardt famly.

Pleasc cantact me if you have any questions. S04-947-6624.

Thank you.

Attachment

Y 34 £
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DRAFT.

TO: Semator Jim King
Senator Bl Poscy

RE: Summary - "Earohardt Family Privacy Amendment”

Brackground:

On February 18, 2001, legendary race car dnver Dale Eamhardt was killed in an accident at
Daytona International Speedway. In the days followang the acoident, the public and the pracs
sought any and all avalable wiformation regarding Mr. Earnhard:, his career and the event of his
death. The Earnhardt famnily became aware that, under the broad scope of Florida’s so-called
“Sunshine Law" or Florids Public Records Act (Chapter 119, Florida Statues), all information
held by the Medical Exaniiner related to Mr, Eamhardt's death would be available to the public,
iacluding a Tanscnpt of the autopsy, photographs of the inmide of Mr. Eamhardt’s race car taken

after he was removed from it, and photographs of the autopsy.

Abgent a request by the public ot the press, the Volusia County Medical Examiners Office posted
on the Volusia County website (www,volusis oag) photographs of Mr. Earnhardt’s wrecked race
cur taken sfter he was removed from the car. Subsequently, the pript and electronic media
published some of thess photos, prosumably after obtamniag them from the website  Thercafter,
Mr. Eamhardt’s wife, Teresa, lus family and the estatc obtined from the Circuit Court of the
Seventh Judicial Circuit i and for Volusta County, Florda, a temporary myunction baring the
Volusia County Medical Examincr from “releasing, disclosmg, posting or causing to be prigted,
published, displayed, or otherwise used publicly or privately any photographs taken or created by
(the County ME] in connection with [the ME's] investigation and the performance of its dutics 1
conrnection with the death of Dale Barrthardt.” (Case No. 2001-30373-CICI, February 22, 2001).

The Court found that pubiication of the automobile photos on the website may have been
raproper and was not in response to a proper request nader Chapter 119, Flonda Statutes,
Furthermore, the Court found that (1) the photos were accessible to children nnd exposed them to
nighly graphic and disturbing unages, (2) the release of the photos may well negatively distort
the public’s perveption and memory of Mr. Eamhardt, (3) the Eamhardt Estate did not authorize
the use of the photos; (4) the photographs not yet released have "no bonaflde newsworthiness,
and are not the subyect of legitumate jownalistic interest," (S) the further relcase of photos would
cause Mr. Earnhardt's family additional anguish and grief, and would inflict farther emotional
distress, (6) the Eamhardt family would suffer snmediate and jrreparable harm if the tamporary
injunction was not entered, (7) the Earnhardt Estate would have no adequatc remedy at law; and
(8) the termparary injunction would protect the public interést from exposure to these
photographs

Page 1 of 2
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The Medicel Exarmncry Office has Dow received at least one general request for all mformation
i the ME’s file regaurding Mr Earnhandt’s death. This would, of course, in¢Inde Mr. Eamhaidt’s
autopsy phows. The Eambhardt family also anticipates challenges to the temporary wjunction.

On behalf of her family, Mrs. Eammhardt is pursuing several efforts to protect her family from
public relesase her husband’s gutopsy photos, ssserting thae the Florida Public Records Act
blatantly disregards her family’s nght to privacy and protection from the irreparable banm that
would be caused by publication of the photos. Furthermors, the photographs serve no reasonable
"news interost”; the photos would [ikely be nsed for sensational, exploitative and/ or commercial
purposes. Finally, the extensive use of the intemel would likely resuit in the photographs being
splashed on many webdsiies avallable {or widespread, uncontrolled review.

Proposal:

The Earnhardt fanuly appeals to the Flonda Legislature 10 adopt & narrow exemption to the
"Florida Public Records Act" which would pretect autopsy photographs, videos or other visual
depiotian from release to the public for duplication or publication.

Bavic Pringiples;
. Protect autopsy photographs, video or other visuzl depiction from release o the public or

press for duplication or publication.

. Allow the public or the press, pursuant to proper request io the Medical Examiner or
other appropriats State or local official, to view autopsy photographs, video or other
visual depiction. Photographs, videc or visual depiction could 2ot be copied,
photographed, downloaded or otherwise duplicated and could not b¢ published.

. An individual or organization could overvome this exemption by demonstrabing to the
appropriate Florida Court that "pubiic neoeesity” dictates that the photographs, videos or
visual depiction be released for duplication or publication. (The prectse standard TBD.)
In thus process, the deceased™s funily, heirs or estate would be given the opportunity to
assort their mterest  Likowise, the cxemption could be waived for use of autopay photos
in caminal and/or civil proceedungs.

. The gverriding intenuon of thus exemption is to adequately protect the privacy rights of
the deceased’s farnily, belrs and-cstate frorn the ixeparable harm that eduld be cansed by
dissemination of aulopsy photos by the press or other electronic mediunu.

. Accesa to all othex watten and oral records maintained by the Medscal Examiner’s Office
(i.e., autopsy transcripts, reports mndicating cause of death, eic.) would not be effected by
this amendment,

. NOTE. The legislature has provided simular exexnptions for victims of sexual cnimes and
cames against children, Furthermore, the State protecte the medical records of the living.
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TERESA EARNHARDT, and The Estate
of DALE EARNHARDT, by and trough

its persooal represeniative, TERESA

EARNHARDT, for and on Bebalf of The Estate

and For The Survivors,
Plaiokff,

V.

VOLUSIA COUNTY, OFFICE OF THE

MEDJCAL EXAMINER,
Defeadrnt.

+4078426510 7-953

IN THE CIRCUTT COURT, SEVENTH
JUDICIAL CTRCUIT, IN AND FOR
VOLUSIA COUNTY, FLORIDA

CASE NO. 2001-30373-CI-CI

5 8
8
g2 N
g
9 =
2 =

/

IEMPORARY INJUNCTION

THIS CAUSE came on for hearing on Plaintiffs’ Motion for Injunctive Relicf, and the

P 02/04 F-193
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Court having reviewed said Motien, having heard argument of counsal, and having been duly

advised in the premises, it is hereby

ORDERED AND ADJUDGED:
Plainaffs’ Motion for Injunctive Relief is GRANTED.
The Court hexelly egjoins Defencant, or anyone acting \mder Defendant’s direction or

1.
2.

cogwol, from voluntanly releasing, disclosing, posting or:causing to be printed, published,

displayed, or otherwise used publicly or privarely any photographs teken or created by
Defendant, or at Defendant's request, in connection with Defendant’s investigation and the
performance of its duties in coanection With the death of Dale Exrnhardt, ("Mr. Earnbardt™).

gt

The Court finds that Defendam’s publication on its website of photographs ceated in
connection with ths performance of Defendant’s duties in connecction with the death of Mr.

Eamhardt may have been improper, and not in response to @ proper request for production of
said photographs under Chapter 119, Flonda Stanites. As & result of Defendant’s potentially
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improper actions in making s3id photographs svailable on its website, children will have eccess
and exposwe to these highly graphic and dishurbing photographs.

4. The Court fusther finds that any further impraper release of these photographs may well
negatively distort the public’s perception and memory of Mr. Eambardy

5. The Court figther finds that Mr. Eamhaypdr's Estate has not authorized the use of these
photographs. The Coust also finds that many of the photographs not yet released by Defendant
on its website may have no bona fide newsworthiness, and are not the subject of legitimate
journalistic intarest

6. The Cowrt further finds that the furtber release of said photographs would cause Mr.
Eamhardt's family additional anguish and grief, and would inflict further emotional distrsss
upoa them.

7. The Court figther finds that the family and Estate of Mr. Earabardt will suffer immediate
and irreparable harm if the requested temporary injuaction is not eotered.

8. The Court further finds that the family apd Estate of Mr. Earnhardt have no adequate
remedy at law. Injunctive relief alone will provent their pain and suffering, additional apguish
and gricf, invasion of their privacy, unauthorized use of these photographs and the distortion of
Mr. BEarnhardt’s memory.

9, The ontry of the requested injunctive relief will protect the public interest from expasure
10 these photographs.

10.  The Court is aware that some of the photographs taken hy Defendant may coasttute
public records under Chapter 119, and that a proper request for production of said photographs
upder Chapter 119 may requirs that this Court, in accordance with Forsberg v. Housigg
Awthorgity of Miami Beach, 455 So 2d 373 (Fla. 1984) at p. 375-376, and Willigns v City of
Minnagla 575 So. 2d 683 (Fla. Sth DCA 1991) ar p. 687-688, to balance the competing privacy

rights of Plaintiffs under Article I, Section 23 of the Florida Consttution and the right of any

future requester to access public records under Chaprer 119. Thus, the Court hereby directs

Defendant to advise it and Plaintiffs, through their counsei, in a timely fashion, of any pending or

tutore proper requests for any of the photographs wmder Chapter 119, and to tender all such
2
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requests to this Court for consideration and review prior to producing any photographs in
respoase o any such requests.
11, This injupctive relief is effective immediately upen entry of this Order. However, the
continuation of the injunctive relief is depandent upon Plaintiffs posting a $500 cash or surety
bond with the Clegk within three (3) days from the dete of this Order. Said bond shall be
conditioned upon Plaintiffs’ payment of all costs and damages sustaiued by Defendants if
Defendants are wrongfully enjoined.
12.  The Court hereby reserves jurisdiction to enter any further orders necessary or
approprisie in ths actioa. The injunctive relief granted herein shall continue uatil further Order
of this Court.

DONE AND ORDERED this _I_Ji day of February, 2001, at Beach,
Volusia County, Florida.

cc:  JOSEPHE. FOSTER, ESQUIRE. P.0. Box 231, Orlando, FL 32802-0231;
LAURENCE H. BARTLETT, ESQUIRE, 1300 W. Intemational Specdway Blvd.,
Building 2, Suite 201, Daytona Beach, FL 32114;

OFFICE OF THE VOLUSIA COUNTY MEDICAL SEXAMINER, 1364 Indian Lake
Road, Daytona Beach, FL 32124

STATE OF FLORIDA, VOLUSIA COUNTY

ERESY CERTIFY thy *scopofiy 6 & Iruw oap;
&Junwm1mdamsoﬂkm,'nt. indd

sy gc.;.:éé'm a&[.

Cark
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The Orlando Sentinel

Valugia Byresy
2730 Enterprise Roed, Svite A
Omange City, Floride 32763

february 23, 2001

Oave Byron
Veolusia County Sommundy information Direcior
Déiang, €

2Pt S
This € 3 request under e Fiondr Putiic Recordy Law, Fia. Stat. Ann Secs * 19,01 o 119 15

i @M 2 newspager raporter for The Crimndo Sentinel. in that capacrty | wiile X reques! copwes of any and all
chotegrapns of racecar dnver Dele Eamhard! taken ny me Voluas County Medical Examiner’s QOffice.

I your agency does not maintain thase publc records, please let me know who does erd include be preper
custedran's ngme 376 3ddress,

if all or any part ¢f my request 18 Jerved, peasa espord Yo Ma in wrting, pursuant to Fla. Stat &¢. 118.07(02)(2),
heging the speaftc stetutory citation for exemption(s) fram disciosure which you assert to jussty your fah-a to make (he
reqLes\ed rfomMmation avadatia. Ales, piease stare wilh particuarty the reasons for your conciugion that he receros
250 sxempt

It you delermine that a¥ or afy oart of the records which | am requestag are not pubic records subject to public
ihspecton pleasa nowa ther Fia. 8151 Sec, 119 07(2)(¢) provides that you shal nex dlspose of these fecords for @
Derlod of thurty days afte’ tha dmte cn whch you recelve this recuest if you determine thet some of the oordions of tha
fequestad materals arm arempt, please povide me wah the remaining, NON-EXEMOt PAMON, PUSUANt 10 Fla, Stat Sac

115 07(2Xa)

T you have any questions regaring s request piease lelaphone me 3t e numnbenm fisteg at the op of the page.
Pursuanlt to judkial inlerpreabon of the Public Records Law, your rasponse shauld be deiayed only by the limied
amaun! of time it taxes 1o reneve the ~ecords, and if appropnata, 10 delete those podiona of the records which you
assert are axompt from disclosure

D'esce b2 2dvimac et { 3m crepared 10 pursLe whatever I8gal /emedy necessary (o obidn 3ocess I the requested
r2ccrds | would note tha! Xnowing vioaten of the open records Jaw can resull M YOUr Suspension and rernoval or
impeachment #nd, 10 adden, your beng fned up to 81,000 imprsanea far up R one Y&ar, or both, Ligation costs
and attomey feas may sisoc be swerdead,

| ook ‘ervarm 1 nearng from you 3s sOon as posadia. | thank you [n advance for your help and quick response

AmyC
The Qrango Sentina!
Fhone: 386-822-6802

Cc. Cavie Sralow



IN THE CIRCUIT COURT OF THE
THE SEVENTH JUDICIAL CIRCUTT IN
AND FOR VOLUSIA COUNTY, FLORIDA

TERESA EARNHARDT and The Estate of CASENO. 2001-30373-CICI

DALE EARNHARDT., by and through DIVISION 32
1ts personal representative, TERESA
EARNHARDT, for and on Behalf

of The Estate and For The Survivors
Ptaintiffs,

v

VOLUSIA COUNTY, OFFICE OF THE
MEDICAL EXAMINER,

Defendant

Teresa Eamhardt and the Estate of Dale Eambhardt, by and through its personal representative,
Teresa Eammhardt, for and on behalf of the Estate and for the Survivors, hereby sues tae Office of the
Medical Examiner for Volusia County, Flonda, and siate

1 This 15 an actron for declaratory and temporary and permanent mpunctive relief
pertaming to Chapter 119, Florida Statutes, otherwise known as the Florida Public Records Act, and
Section 540.08, Florida Statutes.

2. This Court has junsdiction pursuaat to Chapter 86, Flonda Statutes.

5 Venue is proper in this Count pursuant to Section 47.0] {, Flonda Statutes, because the
subject matter of this action nvolves the release of certain photographs in the possesston of and

maintarned by the Office of the Medical Examiner within and for Volusia County, Flonda.

4 Teresa Earmbhardt, the Wife of Dale Earnhardt, ("Mr. Earnbardt” or "Deceased”), and
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IN THE CIRCUIT COURT, SEVENTH
JUDICIAL CIRCUIT, IN AND FOR
VOLUSIA COUNTY, FLORIDA

TERESA EARNHARDT and the Estate of

DALE EARNHARDT, by and through

its personal reprasentative, TERESA

EARNHARDT, for and on Behalf of

The Estate and for the Survivors,

Plaintifis, CASE NO. 2001-3073-CICI
-vs- DIVISION 01

VOLUSIA COUNTY, OFFICE OF
THE MEDICAL EXAMINER,

Defendant.

COUNTY OF VOLUSIA MEDICAL EXAMINER
RESPONSE TO MOTION FOR INJUNCTIVE RELIEF
COMES NOW the Defendant, County of Volusia Medical Examiner, by and thtough
the undersigned attomey, and responds to the Motion for injunctive Relief and states as
follows:
1. The only body authorized by law, the Florida Legislature, has not created an

exemption to the public’s right, pursuant to Article |, Sectlon 24, Flonda Constitution and
Section 119.07, Florida Statuteg (2000), to inspect and obtain caopies of public records.
2. Article |, Section 23, Fiorida Constitution (1968), specifically provides that the
Fiorida right of privacy shall not be construed to limit the public’s right of access to public
records.
3. The County is required by constitutional, statutory, and precedential
decisional law, in the absence of a specific exemption being created by the Florida

1
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Legislature, to provide pubfic records in a reasonable time and manner for inspection and

copying.

4, The custodian of public records may display public records entirely of his own
volihon. Wiliame v. City of Minneola, 575 Sc.2d 883, 687 (Fla 5th DCA 1991), review
denied 588 So 2d 289 (Fla 1891).

S. Photographs taken for the Med:cai Examiner in his investigation of the death
of Dale Earmhardt are public records. AGO 078-23, Williams. supra. at 886, (Byran
affidavit, paragraphs 3-4).

S The County received requests to ingpact and obtain copies of photographs
of the race car taken by the Medical Examiner after the accident. (Byron affidavit,
paragraphs 11 and 14)

7. The County pravided inspection of the public records (the photographs of the
race car) after receipt of a request (Byren affidavit, paragraph 11).

8. The County previded the public records (photographs of the race car) in a
format for copying after requests and afier they had been published on a Channel 9, the
Crando ABC affiliate, newscast. (Byron affidavit, paragraph 14),

e. The race car was shown live, before, dunng and after the accident on the
FOX teievision network and rebroadcast innumerable times on network, local and cable
broadcasts.

10 Fhotographs of the race car were pubfished in the Orlando Sentinel,

Wednesday, February 21, 2001. (Exhibit 1)
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11. Defendant is unaware of any constitutional, statutory or precedentiai
decisional law which relieves it of its duty imposed by the Florida Constitution and Statutes
to permit inspection of public records (photographs taken for the Medical Examiner in
performance of his duties) in a reaaonable time and manner.

12. Defendant will abide by the law as understoad and pronounced by the Court,

C IF1 ]

I HEREBY CERTIFY that a copy of the foregaing has been furnished by facsimite
and U. S. Mait to Laurence H. Bartlett, Esq., 1800 W. Intemational Speedway Bivd..
Building 2, Suite 201, Daytona Beach, FL. 32114 (facsimile: 804-254-3459). and to Joseph
E. Foster, Esg., Citrus Center, 17th Floor, 255 South Orange Avenue, P. O. Box 231,

Orlando, FL 32802, (facsimile: 407-843-6610) this 23rd day of February, 2001.

QY=
Daniel D. Eckert
Florida Bar No. 180083
County Attorney
123 West Indiana Avenue
DelLand, Florida 32720-4613
Telephone:804-736-5950
Facsimile: 904-736-5990
Attorney for Defendant

(99 ]

LATMEATNHARESS
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IN THE CIRCUIT COURT, SEVENTH
JUDICIAL CIRCUIT, IN AND FOR
VOLUSIA COUNTY, FLORIDA

TERESA EARNHARDT and the Estate of

OALE EARNMARDT, by and through

#s persanal representative, TERESA

EARNHARDT, for and on Behalf of

The Estate and for the Survivors,

Plaintdfs, CASE NO. 2001-3073-CIC!
-vs- DIVISION 01

VOLUSIA COUNTY, OFFICE OF
THE MEDICAL EXAMINER,

Defaendant.

COUNTY QF YOLUSIA’S NOTICE OF FILING

Notice is hereby given to ali parties that Defendant, County of Volusia, hereby files
with this Court the Affidavit of David F. Byron in the above styled cause w'th the Clerk of
*hig Honorable Court.

CERTIFICATE OFf SERVICE

{ HEREBY CERTIFY that a true copy of the foregoing has been forwarded by U S
Mait to Laurence H. Bartlett, £sq.. 1800 W. Internationat Speedway Bivd., Bullding 2 Suite
201, Daytona Beach, FL 32114 (facsimile: 904-254-3459), and to Joseph E. Foster, Esq ,
Cltrus Centar, 17th Floor, 255 South Orange Avenue, P. O Box 231, Orlando, FL 32802,

{facsimile 407-843-6610) this 23rd day of February, 2001. ;
el

.
hNI

e

Daniel D. Eckert
Flonda Bar No. 180083
County Attorney

123 West indlana Avenue
Detand, Florlda 32720-4613
Telephone:904-736-5850
Facsimile, 904-736-5980
Aftorney for Dafendant
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IN THE CIRCUIT COURT, SEVENTH
JUDICIAL CIRCUIT, IN AND FOR
VOLUSIA COUNTY, FLORIDA

TERESA EARNHARDT and the Estate of

DALE EARNHARDT, by and through

its personal representative, TERESA

EARNHARDT, for and cn Bahalf of

The Estate and for the Survivors,

Plaintiffs, CASE NO 2001-3073-CiClI
“yg- DIVISION 01
VOLUSIA COUNTY, OFFICE OF
THE MEDICAL EXAMINER,

Defendant.

AFFIDAVIT
STATE OF FLORIDA

COUNTY OF VOLUSIA

David F. Byron, after being duly sworn, states as follows-

1. | am Community Infosmation Director of the County of Volusia.

2. My duties Include responding to requests for copes of public records
requested by news organizations,

3. | was made aware Monday, February 19, 2001, by the Medical Examiner's
Office that photographs of the Eamhardt car and the autopsy were taken.

4 The photographs were taken at the direction of the Volusia County Medical
Examinar's Office. They were taken in digital format by an investigator for the Medical
Exarniner's Office on Monday.

5. In response to several verbal public records requests by the news media on

wla
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T

Monday moming, the County released a one page “Death Certificate Workshest” from the
Medical Examiner’s Offica. Consistent with the County news dissemination policy, we
called the local television stations, Channels 2, 6, 9, 13 and 35 and two local newspapers,
the Orlando Sentinel and the Daytona Beach News-Journal. We agreed to meet these
reporters at 11 45 a.m. in the Volusla Room of Daytona Beach Intemational Airport. At this
time, the repcrters were given the Death Certificate Worksheet and | spoke briefly on
camera as ‘o tha cause and manner of death, as described on the worksheet.

6. | spoke with other reporters on the telephone throughout the day Monday and
11 Tuesday as to the cause and manner of death.

7. By mid-aftarncan Monday, | received a verbal public records request from
Amy Rippel of the Orlando Sentinel for any and all information retated to the autepsy.
Spectfically, | was asked to provide any and all notes or other records as part of the
autopsy process.

8, | conveyed this request to the County Attorney and met with him in his office
i was present when the County Attorney spoke by telephone to an attorney representing
the Orlando Sentinel concemning the newspaper's request for the additional information
The County decided to release a transcription of the Medical Examiner’s audio notes.

S. The Community Information Office received via fax 14 pages of infermation
from the Medical Examiner's Office at 5:53 p.m. Monday. This Included the Death
Certificate Worksheet, release of body jorm to Baggett and Summers, Medicai Examiner's
narrative, clothing/personal effects/evidence record, personal effects inventory, deceased
valuables and personal property record sheet, protocol routing sheet and body sketeh

-2-
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drawing.

10.  This information wag faxed out of the Community Infomation Office in
DelLand to 25 numbers of local news organizations (some of the numbers are the same
organization but different locaticns) plus CNN and the Associated Press, which alsc had
requested this information.

11. At approximately 5:00 p.m. Monday avening, Channel 9 arived at the
Medical Examiner's Office, | was advised by Bill Foster, Operations Manager of the
Medical Examiner's Office. Foster advised the reporter spoke with Dr. Thomas Parsons,
who had done the autopsy. At its request, Channet 8 was glven the body sketch drawing
and videotaped the photos of the car

12 1 was called by Amy Rippel of the Orlando Sentinei at approximately 6:00
p.m. | was advised they were extremgly upsat that Channel 9 had been given the sketch
drawing and had shown it on the air. The Sentinel said they were toid that Community
Information was handling all medla inquiries. They asked how Channel @ got access tc
information they didn't have. The Sentinel demanded any and all information. ) assured
the Sentine! the sketch drawing was part of the information we would be seleasing shortly.

13. By approximately 9:00 p m., the fax transmission was complete.

14.  Atapproximately 12:30 p.m. Tuesday, February 20, 2001, | spoke with Ron
iCendrick of Channel 2 who was extremely upset that Channel 9 had videotaped the
Earnhardt car photos, taken by the Medical Examiner's Office, which Channel 8 had
broadcast during the noon news. | advised Channel 2 the photos would be made
available. Within minutes, Amy Rippel of the Orlando Sentinel called and also was

3.

i9s12
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extremely Upset about the Channel 9 broadcast of the Earnhardt car photos. | advised the
Sentinel these photos would be made available. A short time later, | aiso spoke with Mike
Laffarty of the Orlando Sentinel.

15 | made arrangements with Bill Foster to have these digitai photos
downloaded on a CD, which Foster delivered to me n Deland by about 1:30 p.m
Tuesday. The Sentinel called again and was extremely anxious to get these images.
There were 13 in alt

16.  In an effort to facilitate getting these photos to the news media and being
cencemed abeut the ability to transmit these files by e-mail, | chose to make them available
to the news media via the County’s Internet web server. The larger images were uploaded
to a sub folder of a jocal, County-owned internet server. A web page was created and
uploaded with “thumbnails™ (smaller version of each image) that linked to the larger
images.

17.  The page and images were not linked to/from any other web pages and were
available to those who were given the URL web address http://208,34.312 5/photo. This
nidden address was not listad on any cutside search engine or website. The pictures did
not appear on the County's website and the address was not listed in the County’s
website.

18.  The use of the County’s server was only for purpose of transmitting these
images to the news media for their use. not for the public to view/access these images
“hrough the County website By 3.00 p m. Tuesday, the images had been transmitted to
the following news agencies: Channrel 2, Channel 6, Channe! 13, Channel 35, New

-4-
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Smyrna Beach Qbserver, DelLand Beacon, AP, News-Journai and Orlando Sentinel.
These agencles were notified by telephone and received the images either by e-mail or by
accessing the special URL. Reuters requested the photos on Wednesday.

19.  Shortly before the images wera made available to the news media, the
intemational Speedway Corporation was notified by the Community information Director
Mmat these photographs were going to be released at the request of the news media. The
Speedway was given the hidden URL address.

20. A server traffic search done by the County on the “hidden” URL address
shows that during the 24 hours these images were on the County server, the page was
viewed by computer users from only eight locations. We have tentatively identifiecd the
Ccounty; the international Speedway Corporation, Akerman Senterfitt, Attorneys at Law;
Biank, Meenan and Smith, Attorneys at Law; Channel 9; and the USAirways Intranet as
having accessed the photographs.

FURTHER AFFIANT SAYETH NOT.

DAGD F. BYRON

Sworn to and subscribed before me on this J3"‘da¥ of February, 2001, by David
S Byron,

gl wmsoepadtary PUDIS - Stéte of Florida
@m%&éﬁﬁz“ ] ALiciA J. 2l
- DORSR Jew 15,808 (ndint type or stamp name)
’ e rsonally known o~ OR Produced
1D ___ f produced 1D,
type:

Commission No. ¢¢ 7242%%

-5
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IN THE CIRCUIT COURT, SEVENTH
JUDICIAL CIRCUIT, IN AND FOR
YOLUSIA COUNTY, FLORIDA

CASE NO 2001-30373-CI-CI

TERESA EARNHARDT, and The Estate
of DALE EARNHARDT, by and through

its personal representative, TERESA
EARNHARDT, for and on Behalf of The Estate
and For The Survivors, b =
Q& -
-
Plaintiff, S m™m
v g7 0~ [
i:
VOLUSIA COUNTY, OFFICE OF THE 8 =
MEDICAL EXAMINER, ~a =
Defendant.
{

TEMPORARY INJUNCTION

THIS CAUSE came on for hearing on Plaintiffs’ Motion for Injunctive Relief, and the

Court having reviewed said Motion, having heard argument of counsel, and having been duly

advised in the premises, it is bereby

ORDERED AND ADJUDGED:
Plaintiffs’ Motion for Injunctive Reliefis GRANTED.

1.
The Court hereby enjoins Defendant, or anyone acting under Defendant’s direction or

2.
control, from voluntarily releasing, disclosing, posting or causing to be printed, published,

displayed, or otherwise used publicly or privately any photographs taken or created by
Defendant, or at Defendant’s request, in connection with Defendant’s investigation and the

performance of its duties in connection with the death of Dale Eamhardt, ("Mr. Eamhardt”).

-

3.

The Court finds that Defendant’s publication on 1ts website of photographs created in
coanection with the performance of Defendant’s duties in connection with the death of Mr.

Eamhardt may have been improper, and not in response to a proper request for production of

said photographs under Chapter 119, Florida Statutes. As a result of Defendant’s potentiaily



improper actions in making said photographs available on its website, children will have access
and exposure to these highly graphic and disturbing photographs

4 The Court further finds that any further improper release of these photographs may well
negatively distort the public’s perception and memory of Mr. Eamhardt

5 The Court further finds that Mr Earnhardt's Estate has not authorized the use of these
photographs. The Court also finds that many of the photographs not yet released by Defendant
on its website may have no bona fide newsworthiness, and are not the subject of legitimate
journalistic interest.

6. The Court further finds that the further release of said photographs would cause Mr.
Eamhardt's family additional anguish and grief, and would inflict further emotional distress
upon them

7 The Court further finds that the family and Estate of Mr. Eamhardt will suffer immediate
and irreparable harm if the requested temporary injunction is not entered.

8. The Court further finds that the family and Estate of Mr Earnhardt have no adequate
remedy at law. Injunctive relief alone will prevent their pain and suffering, additional anguish
and grief, invasion of their privacy, unauthorized use of these photographs and the distertion of
Mr. Earmhardt’s memory.

9 The entry of the requested injunctive relief will protect the public interest from exposure
to these photographs.

10.  The Court is aware that some of the photographs taken by Defendant may constitute
public records under Chapter 119, and that a proper request for production of said photographs
under Chapter 119 may require that this Court, in accordance with Fersberg v. Housing
Authority of Miami Beach, 455 So. 2d 373 (Fla. 1984) at p 375-376, and Williams v City of

Minneola, 575 So. 2d 683 (Fla. Sth DCA 1991) at p, 687-688, to balance the competing privacy

rights of Plaintiffs under Article I, Section 23 of the Florida Constitution and the nght of any
future requester to access public records under Chapter 119. Thus, the Court hereby directs
Defendant to advise it and Plaintiffs, through their counsel, in a imely fashion, of any pending or

future proper requests for any of the photographs under Chapter 119, and to tender all such

)
~



requests to this Court for consideration and review prior to producing any photographs in
response to any such requests.

11.  This injunctive relief is effective immediately upon eatry of this Order. However, the
continuation of the injunctive relief is dependent upon Plaintiffs posting a $500 cash or surety
bond with the Clerk within three (3) days from the date of this Order. Said bond shall be
conditioned vpon Plaintiffs’ payment of all costs and damages sustained by Defendants if
Defendants are wrongfully enjoined

12. The Court hereby reserves jurisdiction to enter any further orders necessary or

appropriate in this action The injunctive relief granted herein shall continue until fither Order

of this Court

DONE AND ORDERED this ”’L day of February, 2001, at Pyytona Beach,
Volusia County, Flonida. QCK\
JOSEPH GJWILL ! -
CIRCUIT T JUDGE

cc JOSEPH E FOSTER, ESQUIRE, P.O. Box 231, Orlando, FI. 32802-0231;
LAURENCE H. BARTLETT, ESQUIRE, 1800 W. Intemational Speedway Blvd.,
Building 2, Suite 201, Daytona Beach, FL 32114,

OFFICE OF THE VOLUSIA COUNTY MEDICAL EXAMINER, 1360 Indian Lake
Road, Daytona Beach, FL 32124
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HOUSE AMENDMENT FOR COMMITTEE PURPOSES
Bill No. /085
Amendment No (for drafter's use only)

‘ COMMITTEE ACTION |
ADOPTED Y , N | FAILED TO ADOPT Y /N

% ADOPTED W.O OBJECTION ____ { OTHER

"ADOPTED AS AMENDED Y /_N_ | WITHDRAWN 1
|

|
' Committee hearing bill: State Admintstration |

;| Representative(s) /)?C fﬁff/ offered the tollowing f/"él}'ﬂ |
l Amendment (with title amendment) 10 pr l
{ On page 1, line [4-31; page 2, lines 1-20 of Amendment No. 1

| remove from Amendment No. 1 \}

| WY

I 4 P ' l
’ said language

and insert 1n {1eu thereof:

i (2)(a) An audiovisual autopsy record 1s not exempt from those provisions of section

119 07(1). Flonda Statutes, and Section 24(a) of Article I of the State Constitution. which permit a

person to mnspect and examune a public record The medical examiner having custodv of an |

"audrovisual autopsy record shall permit any person to inspect and examine the record under

reasonable conditions and supervision to safeguard the record from copving, but such medical

examiner may not permit any person to copsy. photograph. or otherwise reproduce an audiovisual

autopsv record, except as provided in this section_

{2)(b) An audiovisual autopsy record may be copied. photographed. or otherwise

reproduced, 1n whole or in part. bv anv person, upon a finding of good cause by a court for the

copywng of all or anv part of the record At least one member of the deceased’s famuly. consisting of

the spouse, parents. or children. must be a partyv to anv proceeding for access to an audiovisual

autopsy record If the court finds that the famulv 1s indigent and unable to emplov counsel to

respond to the petition. or i1f the court finds that the interests of justice would best be served, the

court shall appoint the Attornev General to represent the nterests of the familv or to act as a fnend ~ -

of the court




o

LVS)

wn

HOUSE AMENDMENT FOR COMMITTEE PURPOSES

Bill No.

Amendment No ___ (for drafter's use only)

And the title 1s amended as follows
On page line , of the bill ‘

remove from the title ot the bill: all of said lines,

and nsert in heu thereof,
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NOTICE OF COMMITTEE MEETING
House of Representatives

State Administration (SGC)
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This decument 1 based on the provisions contained in the legislation as ot the latest ddl(eﬁj\) below )

BILL PCS'SB 13356 (;/:‘67
.y

T

SPONSOR Criminal Justice Commuttee and Senators King and Posey @(s\;}
SUBJECT- Public Records Exemption: Autopsy Photographs and Videos
DATE March 9. 2001 REVISED

ANALYSD STAFF DIRECTOR REFERENCE ACTION
1 Dugger Q-\ Cannon ;; Z? , CJ
2 B GO
3.
4,
5. o

SR VU | - S-S {7 A

L. Summary:

Under s. 406.11(1)(a)2.. F.S.. a district medical examiner 1s required to perform an autopsy when
any person dies in the state by accident Each district medical exammer 15 appointed by the
Govemor. As the medical examiner 1s pertorming an official duty when conducting an autopsy
of an accident victim, the records made during the performance of that duty that perpctuate.
communicate or formahze knowledge. arc pubhic records unders 119.01(1), F.S., and

s. 24, Art. I of the State Constitution Public records are not limited to traditional written
documents, but may include photos, videos, or other materials, regardless of physical form,

characteristics, or means of transmission

The Legislature is authorized by s 24(c), Art I of the State Constitution, to exempt records from
public records requirements by general law. A law that creates an exemption must state with
specificity the public necessity justifying the exemption and can be no broader than necessary to
accomplish the stated purpose of the law,

The PCS makes confidential and exempt photographs and video recordings of an autopsy, cxcept
that a surviving spouse, parent, or child of the deccased or their legal representative, or a state or
federal agency n furtherance of its ofticial duties. may view or copy such photographs or video
recordings Other persons may have access (viewing. duplicating, or publishing) to the autopsy
photos and vidcos only upon court order showing clear and convincing need Such access, 1f
granted by the court. must be performed under the direct superviston of the custodian of the

record

The PCS also notes that photographs and video recordings of an autopsy are highly sensitive
depictions of the deccased which. 1f copred and publhicized on the World Wide Web or in written
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publications, could result in continuous injuny to the immediate family ot the deceased, as well
as mjury to the memory of the deceased As such. 1t is a public necessity to make autopsy photos
and video recordings confidential and exempt The wnitten autopsy report, which typreally
includes draw mgs, remams subject to public mspectton and can be copied, thereby preserving
public oversight The bill makes 1t a felony of the third degree to knowingly violate the
provisions of the section. The bill 15 effective upon becoming law and 15 to be applied
retroactively

This PCS creates an unnumbered scction of the Flornda Statutes

Present Situation:

Constitutional Access to Public Records and Meetings — Article [. s 24 of the State
Constitution provides cvery person with the right to mspect or copy any public record made or
received m connection with the official business of anv public body, otficer. or employee of the
state. ar persons acting on their behalf The section specifically includes the legislative, executive
and judicial branches and each agency or departinent created under them. It also mcludes
countics, municipahties, and districts, as well as< constitunonal otficers, boards, and
commussioners or entities created pursuant to law or the State Constitution

The term public records has been defined by the Legistature ins 119 011(1). F S.. to include

. all documents. papers, letters. maps, books, tapes. photographs, films. sound
recordings, data processing software, or other matenal., regardless of the physical form.
charactenistics, or means of transmssion, made or recerved pursuant to law or ordinance
or in connection with the transaction of official business by any agency

This definition of public records has been interpreted by the Florida Supreme Court to include all
matenals made or received by an agency in connection with official business, which are used to
perpetuate, communicate or formalize knowledge ! Unless these materials have becn made
exempt byﬁthe Legislature, they are open for public inspection. regardless of whether they are in

final form.~

The State Constitution authorizes exemptions to open government requirernents and establishes
the means by which these exemptions are to bé established. Under Article L. s. 24(C) of the State
Constitution, the Legislature may provide by general law for the exemption of records. A law

enacting an exemption

Must state with specificity the public necessity justifying the exemption.
Must be no broader than necessary to accomplish the stated purpose of the law;

Must relate to one subject;
Must contain only exemptions to public records or meetings requirements: and

May contain provisions governing enforcement.

Noda 19—

lS}ze\ iny Byron, Harless Schatier. Rewd und Assocaies, Ine . 379 So 2d 633, 640 (Fla 19801
“ Wait v Florida Power & Light Compam . 372 So 2d 420 (Fla 1979)
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Exempuons to public records requirements are strictly construed because the general purpose of
open records requirements 1s to allow Florida’s citizens to discover the actions of their
government.™ The Public Records Act is liberally construed 1n favor of open government, and
exemptions from disclosure are to be narrowly construed so they are limited to their stated
puarpose *

There 1s a difference between records that the Legislature has made exempt from public
inspection and those that are exempt and confidential If the Legislature makes certain records
contidential, with no provision tor its release such that 1ts contidennal status will be maintained,
such mformation may not he released by an agency to anyone other than to the persons or
entities designated m the statute * If a record 1s not made confidential but 1s simply exempt from
mandatory disclosure requirements. an agency 1s not prohibtted from disclosing the record in all

circumstances ©

Under s 119 10. F S., any public officer \iolating any provision of this chapter is guiltv of a
noncriminal infraction, punishable by a fine not exceeding $500 In addrtion. any person
willfully and know ingly violating any provision of the chapter 1s guilty of a first degrec
misdemeanor. punishable by potential imprisonment not exceeding one year and a fine not
exceeding $1.000.

An exemption from disclosure requirements does not render a record automatically privileged for
discovery purposes under the Florida Rules of Civil Procedure * For example, the Fourth Distnct
Court of Appeal has found that an exemption for active cnminal investigatiy e information did
not override discov ery authorized by the Rules of Juvenile Procedure and permitted a mother
who was a party to a dependency proceeding invelving her daughter to mspect the criminal
jnvestigative records relaung to the death of her mfant.® The Second District Court of Appeal
also has held that records which are exempt from public mspection may be subject to discovery
n a civil action upon a showing of cxceptional circumstances and 1f the tnal court takes all
precautions to ensure the confidentiality of the records °

The Open Government Sunset Review Act of 1995 - Scction 119.15. F S.. the Open
Government Sunset Review Act of 1995, establishes a review and repeal process for exemptions
to public records or meetings requirements. Under s 119 15(3)a). F S . a law that enacts a new
cxemption or substantially amends an existing exemption must state that the exemptionis
repealed at the end of 5 vears Further. a law that enacts or substantially amends an exemption
must state that the exemption must be reviewed by the Legislature before the scheduled repeal
date. An exemption 1s substantially amended it the amendment expands the scope of the

Y Chrisn v Palm Beach County Sheryfis Office, 698 So 2d 1365 1366 (Fla 4" DCA 1997)

*Krischer v D’4mato, 674 Sa 2d 909, 911 (Fla 4 DCA 1996) Semmole Count v Wood. 512 S0 2d 1000, 1002 (1 5%
DCA 1987) review dented. 320 So. 2d 586 (Fla 1988) Trbune Compumy v Public Records. 493 Su Sd 480. 483 (Fla 2d
DCA 1986) r1cview demed sub nom . Gullum v Tribune Compam , 503 So Sd 327 (Fla 1987)

* Attorney General Opmman 85-62

* Willums v Cin of Minneola, 575 So 2d 683, 687 (Fla. 5% DCA), 1eview denied, 589 SO 12d 289 (Fla. 1991}

" Department of Proyessienal Regulation 3 Spiva, 478 So 2d 382 (Fla 17 DCA 1985)

¥ B B v Department of Children und Fumih Services, 731 So 2d 30 (Fla The BCA 1999

° Deparmment of Highway Sajer and Motor ¥ elucles v Kreper Compamy Inc . 370 Sa 2d 1322 (Fla 2d DCA 1990)
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exemption to include more records or information or to include meetings as well as records An
exemption 1s not substantially amended 1f the amendment narrows the scope of the exemption

In the fifth vear after cnactment of a new exemption or the substantial amendment of an cxisting
exemption. the exemption 1s repealed on October 2nd of the Sth vear, unless the Legislature acts

to reenact the exemption.

Under the requirements of the Open Government Sunset Review Act. an exemption 1s tfo be
maintained only 1f:

(a) The exempted record or meeting i1s of a sensitive, personal nature concerning ndividuals;

(b) The exemption is necessary for the effectit e and efticient administration ot a

governmental program: or

(c) The exemption affects contidential information concerning an entity

As part of the review process. s 119.15(4)(a), F.S . requires the consideration of the following
specific questions:

(a) What specific records or meetings are affected by the exemption”

(b) Whom does the exemption uniquely affect. as opposed to the gencral public?

(c) What is the identitiable public purpose or goal ot the exemption”

(d) Can the information contained 1n the records or discussed 1n the meeting be readily

obtained by alternative means? If so, how?

Further. under the Open Government Sunset Review Act, an exemption may be created or
maintained only 1f 1t serves an 1dentifiable public purpose An identifiable public purpose is
served 1f the exemption:

1.

o

Allows the state or its political subdivisions to effectively and efficiently administer a
governmental program. the administration of which would be significantly impaired

without the exemption;

Protects information of a sensitive personal nature concerning individuals, the release of
which informavon would be defamatory to such individuals or cause unwarranted
damage to the good name or reputation of such individuals or would jeopardize the safety
of such individuals. or

Protects mnformation of a confidential nature concerning entities, including, but not
limited to. a formula. pattern. device, combination of devices, or compilation of
mformation which 1s used to protect or further a business advantage over those who do
not know or use 1t. the disclosure of which information would injure the affected entity in

the marketplace
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Further, the exemption must be no broader than 1s necessary 1o meet the public purpose 1t serves
In addition. the Legislature must find that the purpose 1s sutficiently compelling to overnde the
strong public policy of open government and cannot be accomplished without the exemption.

Medical Examiners and Autopsy Requirements — Ch 406, F.S., which 1s entitled the Medical
Examiners Act. provides for the creation of the Medical Examiners Commission within the
Department ef Law Entorcement. Commuission members are appointed by the Governor
Pursuant to the requirements of the act, the commission has established medical examiner
distnicts within the state. A district medical examiner 1s appointed by the Governor for each

district.

The Medical Examiners Act specifies the circumstances under which a medical examiner of a
district 1s required to perform an autopsy Under s 406 11(1)(a) 2., F S.. a medical examiner 1s
required to pertorm an autopsy when any person dies in the state by accident. Section

406 11(2)(a). F S «states that a distnict medical examiner

. shall have the authority 1n any case coming under subsection (1) to perform, or have
performed, whatever autopsies or laboratory cxaminations he or she deems necessary and
in the public interest to determine the identification of or cause of manner of death of the
deceased or to obtain evidence necessary for forensic cxamination

As a district medical examiner 1s a pubhic ofticer performing a statutorily assigned duty. the
records made or recerved as part of the performance of that public duty, including autopsy
reports, photographs, and \1deos. are public records open to public mspection and may be

copied."

Classifications of Felonies and Misdemeanors - Felonics are classified. for the purpose of
sentencing and other statutorv purposes. in s. 775 081, F.S., mto the following categories:

Capaital felony:

Life felony:

Felony of the first degrec;
Felony of the second degree: and
Felony of the third degree

i o =

Under s. 775 082(3)(d). F S . a person who has been convicted of a felony of the third degree
may be punished by a term of imprisonment not excecding 5 vears Additionallyv, s. 775 083,
F.S | prowvides that a person who has been convicted of an offense other than a capital felony may
be sentenced to pay a fine A fine not exceeding $5.000 1s authorized when the conviction is of a

felony of the third degree.

10 State of Florda v Danm Rolling No 91-3832 CF A (July 27, 1994) the court held that photographs of murder vicums
were public records as they were taken by officers of the State i the course of an investigation and are n the poss<cssian of
officers of the State in therr official capacities
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Effect of Proposed Changes:

The PCS makes confidential and exempt from the inspection and copving requirements of

s 11907(1).F.S., and s 24(a), Art I of the State Constitution, photographs and video recordings
of autopsies, except that a sur1ving spouse, puarent, or child ot the deceased or their legal
representati e, or a state or federal agency 1n furtherance of 1ts official duties, may view or copy
such photographs or video recordings. The custodian of the record or hts or her designee may not
permit any person to view or duplicate the photo or video without a court order.

Under the PCS. the court, upon a showing of clear and convincing need, may 1ssue an order
authorizing any other person to

» \lew the photo or video recording of the autopsy, but not to copy 1t.

> View and copy 1t, but be required to maintain the confidentiality of 1t.

» View, copy. or publish 1t; or prescribe any other restrictions or stipulations that the court
deems approprate, including viewing, copving, or publishing only relevant portions of 1t

In all these instances. the viewing. copying, or other handling of the photo or video must be
under the direct supervision of the custodian of the record or his or her designce The PCS also
provides that criminal and admimstrative proceedings are exempt from this section, but shall be
subject to all other provisions of ch 119. F S. A surviving spouse, parent. or child of the
deceased or their legal representative may intervene in a request by a third party to access these
records under the PCS.

The PCS makes 1t a felony of the third degree for any custodian of a photo or vidco recording of
an autopsy to knowingly violate the provisions of the section It also provides a third degrce
felony penalty for anyone who knowingly violates a court order 1ssued pursuant to this section.
As a result, a person who wviolates the section could be imprisoned for the statutory maxumum
term of imprisonment not to exceed S vears and could be tined up to S5.000.

The PCS malkes the exemption subject to the Open Government Sunsct Review Act.

In addition, the PCS provides a statement of public necessity supporting the exemption.
Photographs and videos of an autopsy show the deceased in graphic and often disturbing fashion.
The deceased may be depicted nude, bruised, bloodied, broken, with bullet or other wounds, cut
apen, dismembered. or decapitated. The existence of the World Wide Web and the proliferation
of personal computers encourages and promotes the wide dissemination of photographs and
videos 24-hours a day throughout the world. If autopsy photographs and videos were made
generally available for public inspection and copying. they could be placed on the Intemnet,
thereby subjecting the immediate family of the deceased to continuous trauma, sorrow,
humiliation, or emotional injury, as well as injuring the memory ot the deceased.

Therefore, the PCS states that 1t 1s a public necessity that such records be made confidential and
exempt from mspection and copying requirements In order to preserve public oversight. the
autopsy report. which mcludes drawings of injuries. remains available for public inspection and
copying. Further, the PCS permits a court to grant access to the photographs and videos of an
autopsy upon a showing of clear and convincing need.
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Iv.

Vi.

The act shall take effect upon becoming a law and shall apply to all autopsy photographs and
video recordings whether made before or after the effective date of the act. The PCS provides a
statement that the Legislature finds that the exemption should be gin en retroacuve application
because 1t 1s remedial i nature 1n that it furthers the public policy embodied ins 282.008. F.S..
(that all information on the death certificate relating to the cause of death 1s confidential) The
exemption also mitigates the application of the public records law m circumstances in which the
privacy mterests of the surviving spouse. parent, or child of the deceased are most implhcated.

Constitutional Issues:

A Municipalhty/County Mandates Restrictions:
None.

B Public Records/Open Meetings Issues

This bill creates a public records exemption for a photograph or video recording of an
autopsy. It appears to meet the requirements of s 24, Art. [ of the State Constitution in that 1t
states with specificity the public necessity justifying the exemption, it relates only to one
subject, and 1t 1s no broader than necessary 10 accomplish the stated purpose of the law

C Trust Funds Restrictions-
None
Economic impact and Fiscal Note:
A Tax/Fee Issues
None.
B Prnivate Sector Impact.
None,

C. Government Sect&)r ln;pact

Because the PCS creates unranked third degree felonies, the Criminal Justice Estimating
Conference (CJEC) customanly finds that there 15 no prison bed impact. There 1s no bed
impact because the recommended sentencc for an unranked third degree felony is a non-state
prison sanction under the Criminal Pumishment Code The CJEC 1s planning to officially
review the PCS after the wniting of this analysis.

Technical Deficiencies:

None



BILL PCS/SB 1356 Page 8

VII. Related Issues:

Under this PCS. medical autopsy photographs and video recordmgs will become unavailable to
the general public, except upon court order Family members of a person who died 1n a violent
way will be spared the additional trauma ot having pictures showing that violence publicized

Retroactive Application of Public Records Exemption - Retreactive or retrospective
legislation reters to a law that changes the legal consequences of acts completed before its
effective date Neither the state constitution nor the federal constitution prohibits the enactment
of legislation with retroactive effect ' Such legislation 1s therefore valid unless 1t 1s mnvalid for a
reason other than 1ts retrospective nature '~ A retrospective law may work to a person’s )
disadvantage. provided 1t does not deprive the person of any substantial nght or protection

Retroactive or retrospective legislation is mvalid 1f 1t impairs a substantive. vested right '* After
substantive rights vest. thev cannot be adversely atfected by subsequently enacted legislation.
Further, due process considerations usually preclude the retroactive application of a law creating
a substantive nnght'* or a retroactiy e abrogation of v alue ' In determimng the validity of a statute
that retroactively abrogates a thing of value, courts weight the strength of the public interest
served by the statute, the extent to which the right s abrogated. and the nature of the nght

affected !’

Remedial statutes that do not create new rights or take away vested nights. but only operate to
further a remedy or contirm rights already extsting, are not considered retrospective laws'" and
may apply immedsately to pending cases.’® As a general rule. the Legslature may ratify.
vahidate. or confirm through a curative act anvthiny that 1t could have authorized initially
Curative legislation presumes that the Legislature has knowledge of the nature of the matters
done and performed that 1t purports to validate. ratify. or confirm ! A curatve statute that
attempts to validate any and all acts and domngs ot a municipal corporation, however. 1s too
general to be eftective as a valid exercise of legislative power In other words, more specificity 1s
required. In order to determine whether a constitutional change 1n the law rises to the level of
fundamental significance so to warrant retroactive relief, a court must consider the purpose to be
served by the new rule, the extent of reliance on an old rule, and the effect on the administration
of justice of a retroactive application of the new rule.™

20

! Yeliow Cab Co v Dade County (1982, Fla App D3).412 So 2d 395. peunon denied 424 So 2d 764 (Fla).
2 McCordy. Smuth 43 So 2d 704 (Fla 1949)

 Blakenshys v Dugger 521 So 2d 1097 (Fla 1928)

" Commercial Bldg Co v Kellther 134 Sa 209 (1931). Sernay Milanese, Inc 643 So 2d 36 (1994. Fla App D3 643)

" Florida Patient's Compensation Fund v Scherer. 558 So 2d 411 (Fla 1991)

o Dep 't of Transp 77 Knowles, 402 So 2d 1155 (1'la 19R1)

'7Dep ‘tof Tvansp 1" Knowles. 402 So 2d 1155 (Fla 1951). Hornandez v Dep't of Stare 629 So 2d 205 (1993, Fla App
D3)

" North Bay Tllage v Miami Beach, 365 So 2d 389 (1978 Fla App D3)

' EI Portal v Mami Shores, 362 So 2d 275 (Fla 1978 ). Florida Birth-Retated Newrologieal Innurmy Compensation Suss 's
DeMarko, 640 So. 2d 181 (1994 Fla App DI)

N State v Counn of Sarasoru, 135 Sa 2d 543 (Fla 19631, Stute v Hames Cinv 138 So 831, 137 Fla 616 (1939), Dunver
Drainage Dist 17 Pancoast. 102 Fla 267, 135 So 518 (1931)

U Certam Lets cte v Monticello, 159 Fla 134,31 So 2d 905 (1947}

** Stater Oehlmg, 750 So 2d 109 (Fla 5™ DCA 1998). 1eh"g dented. (Julx 17 1998)
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VII.

Normally. in determiming whether a newly enacted exemption to the Public Records Act applies
to a document, the critical date 1s the date the request for exanunation 1s made. without regard to
the date the document came mto existence. [f, however. atter a request for the document 1s made
but before the request 1s complied with. the Legislature adopts an exemption that 1s remedial 1
nature, the exemption should be applied retroactively.™ The Supreme Court has held that a new
exemption to ch 119, F S | applies to records created prior to the enactment of the exemption, on
the theory that “1f a statute 1s found to be remedial 1n nature, it can and should be retroactively
applied n order to serve 1ts intended purposes ™

However, 1n a case filed after the adoption of Art 1. s. 24 of the State Constitution.™ the Flonda
Supreme Court declined to rule on the constitutionality ot an cxemption enacted after a public
records action had commenced and said “'we reject the contention that the amended statute shall
apply retroactively.” Nevertheless, the Fifth District Court of Appeal has certitied the 1ssue of
retroactivity 1n a public records case to the Florida Supreme Court, noting that in that case. 1t was
“arguable™ that the Legislature intended the exemption to be remedial and thus retroactive As of
March 8, 2001, the Florida Supreme Court has not 1ssued an order on the case

Amendments:

None

This Senate staff analvsis does not retlect the mtent or official position of the bill's sponsor or the Florida Senate

= News-Press Pub Co v Kaune (1987, Fla App D2), 511 So 2d 1023, 12 FLW 1865, 2 BNA IER Cas 889)
** G of Orlundo~ Desjardins. 493 So 2d 1027, 1028 (Fla 19861, Accord, Roberts v Butrersorth, 668 Sa 2d 580 (T'la

1996)

> Memoral Hospital-TWest Tolusa, Inc v News-Jowrnal Corporunon, 729 So 2d 373, 384 (Fla 1999)



STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
**PROPOSED** COMMITTEE SUBSTITUTE FOR
Senate Bill 1356

— Provides that the exemption is to apply retroactively.

o Provides that a surviving spouse, parent, or child of the
deceased or their legal representative, or a state or
federal agency in furtherance of 1ts official duties, may
view or copy autopsy photographs or video recordings.

= Provides that others may have access (viewing,
duplicating, or publishing) to the autopsy photos and
videos only upon court order showing clear and convincing

need.

= Provides that such access, 1f granted by the court, must
be performed under the direct supervision of the
custodian of the record.

= Makes it a felony of the third degree to knowingly
violate the provisions of the act.

= Provides that a surviving spouse, parent, or child of the

deceased or their legal representative may intervene in a
request by a third party to access these records.

Committee on Craiminal Justice

Staff Director 457 e

(FILE TWO COPIES WITH THE SECRETARY OF THE SENATE)
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Creates an exemptlonfor a photo or
video recording of an autopsy.

1 Apphesto an audlowsual autopsv

' recording. or audio recording).

record (includes photo, video

Provides that the exemption is to
apply retroactively.

Does not apply retroactively.

Provides that only a surviving
spouse, parent, or child of the
deceased or their legal
representative, or a state or federal
agency in furtherance of its otficial
duties, may view or copy autopsy
photographs or video recordings
without a court order.

' court order.

Allows anyone to view them without
a court order, and a state or federal
agency in furtherance of its official
duties may view or copy without a

‘Provides that persons other than the
family may have access (viewing,
duplicating, or publishing) to the
autopsy photos and videos only upon
court order showing clear and
convincing need.

Makes it a third degree felony to
knowingly violate the section.

| Makes it a first degree misdemeanor

Allows anyone to copy or reproduce
them only upon court order showing
good cause.

to violate the section.

Provides that a surviving spouse,
parent, or child of the deceased or
their legal representative may
intervene in a request by a third party
to access these records.

Requires at least one member of the
family to be a party to any
proceeding for access to the record,
and if the family is indigent. the court
must appoint the AG to represent the
family or to be a friend of the court.
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RHEA.JIM
From:  WILLIAMSON HEATHER
Sent: Tuesday, March 20, 2001 12 38 PM
To: RHEA JIM
Cc: AHEARN MARLEEN
Subject: Autopsy BIll
o e R Jim,

PR

(e
Lr S

5

03/20/2001

[ spoke with Dr Stephen Nelson regarding the Rita Melton case Dr Nelson said that in
this particular case, the skull was grven to the University of Morida's forensic anthropology
department for purposes of identitving the victin

The victim was buried without her shull  The maother later found out and was very upser
over this information She tiled suit against the Gamneswille Medical Examiner and the
University of Florida. The case was dismissed with prejudice

The victim's mother worked with the Medical Exanuner's Commuission to create a rule
requiring that mcdical examiner's seek permission from the next of kin (unless the next of

kin is the perpetrator) prior to removing a portion of the victim's body. This rule 18 now §
406.11(2), F.S

FDLE also said that thev do not need the exemption for rescarch, but rather tor case-
related research. Case-related research pertains to cach autopsy separately  For example,
if « medical examiner finds a spot on the heart of a dead body, then if the medical
examiner 1s unsure of what this spot s and whether or not 1t caused the death, then they
would remove the heart and have a cardiologist examine 1t. Research just for the sake of
research 1s not permitted  For instance, 1in Gainesville, a class contacted the medical
examiner to seek permission to examine the brain tissue of executed inmates in order to
determine 1if there was a shared pattern in the brain tissue. This tvpe of research 1s not
permitted.

It thete are any further questions, please give me a call

Heather A. Willicunson, M.S.W.

Legislarive Research Assistaut
Coommiitec on Stare Admimnnaron
l'lOI‘dJ HLVII\\ ot R«_;\rnc".mr1\ e
303 House Qttree Buildine
Tallahaszee, FL 32300

S50 488 4303



COMPARISON OF CS/HB 1356, CS/HB 1083 & 15T AM. FOUNDATION

L4 Clh PN

SENATE BILL

HOUSE BILL

1°* AM. FOUND.

DECISION

Autopsy photos, videos, audios
confidential & exempt

Photogtaphs or video recordings of
autopsy are confidential & exempt

Audio-visual autopsy record 1 exempt
from copying requirements but not
viewing.

No definition

No defintion

Defines "audio-visual autopsy record” to
mean photograph, video recording, audso
recording made by medical examiner
during autopsy, excluding wntten
transcript, othet writing, or detailed
finding

Confidential & exempt in custody of
medical examiner

1
Confidential & cxempt 1 custody of
distnct 'medical examiner.

Audho-visual autopsy record 1n the
custody ot medical examiner 1s exempt
only.

No definition ot medical examimer

No defimition of medical examiner

Defines medical examiner to include
associate medical examiner, substitute
medical examiner, as well as employee,
deputy, ot agency of a medical examiner
or any other person who obtains

possession of record 1n course of assisting |

a medical examuner in performing ofticial
duties

Authorizes medical examiner ot
associate 1 official capacity to use
photos & videos to seek another expert
medical optnion, for providing
professional traming, for case-related
medrcal or screntific research purposes,
or other purposes solely related to
duties & responsibilities, must mamtamn
confidential & exempt identity of
deceased unless family waiver
obtained




Surviving spouse, parent or child of
deceased, or legal representative
may view, copy. disseminate

Any pefson may View or Lopy pursuant
to a written warver by surviving
spouse, 1f none, surviving parent, 1f
none, surviving adult child

Any person may view but not copy.

State ar federal agency may view or

copy n furtherance of official
duties

Local government, state or federal
agency may view of copy i
furtherance of its official duties upon
written request, must mamntain
confidential & exempt identsty of
deceascd unless otherwise required m
performance of official duties

State or federal agency may view or copy
1n furtherance of official duties

All others must have court order,

Any petson may petition court for order
to mspect upon good cause, but not
copy.

All others except state or federal agency
need court approval to copy all or part of
record.

Surviving spouse, parent, child or
legal 1epresentatiy e must be made a
party to 3" party proceeding to
view, duplicate, or publish

Surviving spouse must be given
rcasonable notice of petition, copy of
petition, opportunity to be present and
heard any hearing on matter If no
surviving spouse, then deceased’s
parents, 1f no living parent’s, then
deceased’s adult child

Requires at least one person of deceased’s
family, consisting of spouse, parents, and
children, ta be a party to any proceeding
fer access to audio-visual autopsy

records

Court may appomnt AG, local state
attorney, o1 private counsel to
represent family 1f farmly 1s indigent
or if best interests of justice 1s
served

No AG, local state attomey, or private
counsel appointment authority
specified

If court finds family 1s indigent and
unable to employ counsel or 1f best
mterest of justice would be served, court
shall appoint AG to represent family or
act as friend of court

Court order issued upon showing of
good cause

Court determination of good cause
required to mspect Copying not
authorized under subsection.

Court finding of good cause necessary to
copy

Issues for consideration of good
cause (a) 1clevance of disclosure to
evaluation of governmental
accountability, (b) sertousness of
intrusion wmito famuly’s privacy, (c)
availability from other sources,

Issues for consideration of good cause,
(a) necessity of viewng m determining
governmental accountability, (b)
tamifications of viewing with respect to
family’s right of privacy, (c)
nvaﬂabihty of sumlar mformation n
other forms

Issues for consideration of good cause.
whether the harm to the family’s interest
1n protecting the record from widespread
or unauthorized dissemunation outweighs
public mterest or a particular private
interest

Court order options.

Court order options for viewing only

Must tailor any order denying access so




(a) View but not duplicate; (b)
View. duplicate, but retan
confidentiality, (c) View, duplicate,
or publish, or (d) prescribe any other
restrictions or strpulations

but pussuant to terms and conditrons
which it deems appropriate, notice to
family on heanng

that 1s no broader than necessary to
accommodate competing nterests

Viewing, copying, other handling
under direct supervision of
custodian/designee

Viewing or copying under direct
supervision of custodian of records or
designee

Inspect/examine under reasonable
conditions and direct superviston of
custodian/designee

(a) Any custodian who knowingly

violates commuts 3™ degree felony
{(b) Any person who knowngly

| violates coutt order commits 3

degree felony.

Any person who willfully or knowingly
violates commits 3 degree felony

Any custodian who knowingly violates
commtts 3" degree felony

Exempts crimmal & administrative
proceedings.

Exemption described as remedial
and given retroactive application in
statement of public nccessity

Exemption given retroactive
application i mam part of bill and 1n
statement of public necessity

Exemption not described as remedial and
not made remedal

Subject to OGSRA and repeals
10/02/06 unless reviewed &
recnacted.

Subject to OGSRA aud repeais
10/02:06 unless reviewed & reenacted

Subjgect to OGSRA and repeals 10:02,06
unless reviewed & reenacted

Effective upon becoming law,
specifically applies to all autopsy
photos and videos 1n custody of
medical cxaminer whethes made
before or after effective date of act

Effective upon becoming law.
specifically applies to all autopsy
photos and videos in custody of
medical examiner whether made before
or after eftective date of act

None stated

S:/opengovtw/EarmnhardtCOMP.dec




Florida Senate - 2001 Cs for SB 1356
By the Committee on Criminal Justice and Senators King, Posey,

Sebesta, Clary, Peaden, Bronson, Horne, Brown-Waite, Pruitt,
Dawson, Burt and Constantine

307-1501A-01

§g 21 A bill to be entitled
é E°3 2 An act relating to public records; providing an
3 3 ? 3 exemption from the public records law for
~ 7
5§§\3 4 photographs and video and audio recordings of
5 N “"g an autopsy; providing an exemption for certain
§ o ﬁ 6 members of the immediate family, or a
$ ) 7 representative thereof, or a state or federal
:gf;? 8 agency; prohibiting the custodian cof a
o 59 photograph or video or audio recording of an
é { 0 autopsy from permitting any person to view or
23 1 duplicate a photograph or video or audio,

except pursuant to court order and under the

3

direct supervision of the custodian or his or

W
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her designee; exempting criminal and

[
9]

administrative proceedings from the act;

requiring certain persons to be parties in a

Doy

f‘%‘/\_’a »

G 17 request for access to a photograph or video or
J
gTEQ 18 audio recording of an autcpsy; providing
3 % {19 penalties; providing for future legislative
3%,220 review and repeal; providing a finding of
1 "?\-' . . N .
322 public necessity; providing a retroactive
A
%? 22 effective date.
by e
a4t;24 Be It Enacted by the Legislature of the State of Florida:
i 1%25
Jy N
§~3J26 Section 1. (1) (a) A photograph or video or audio
2y
“:227 recording of an autopsy in the custody of a medical examiner
:" “ 13 . K] . v
3‘L28 is confidential and exempt from the requirements of section
A% . . ‘
I > 29] 119.07(1), Florida Statutes, and Section 24 (a) of Article I of
o
30] the State Constitution, except that a surviving sgouseé&ﬁélhqyﬁ.k:;dss +=
HE_G;;ﬁ—parent, or child of the deceased, or—iegal-—representative- ?h‘hff*(h
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1| thereof. may view -copy,—eor-disseminate a—phetograph or vided |
i
2| ocr—audieo—recording-of-the—autepsyx In furtherance of its
] o e T el O TVCIN NS eTEL M(:T_)
3| official duties N a state. or federal agency may view oOr cCopy a
4| photograph or video or audio recording of an autopsy,/The
4
51 custodian of the record or his or her designee may not permit
6| any other person to view or duplicate such photograph or wvideo
71 or audio recording without a court order.
8 (b)V The court, upon a showing of good cause, shat¥ Mmuy
. X 1 (VIR PPN N LA e~ Thw -
9 issue an order authorizing aﬁsiefEEThg;hﬁﬁﬂhﬁ%%ﬁjx ?pbﬁt
L oV N\ BZD VLV dawz OV || Slesnins, D dke,-uﬂA~>~éu;uchan%aw
10 VP 1. _blew the photkgraph or video or audio recoxrding
11] the autopsy, but nof\to duplicate the record; //
12 2. View and\dublicate the photograph or wvideo or audio
13| recording, but to mggﬁtain the confidentiality of the copied-
~ /
14| record; “,,//’ /
15 3. View, @uplreate,, or publish a photograph or video
/
16| or audlo,recordlnq of an/é pSy;: OY
17 4 *“Prescrlbe &§v+e§her restrictions or stipulations
L8} Anal Lis.court desns W
19| to, viewingiE cogxing, or publaishinng only portions of a
20| photograph or video or audio recording deemed relevant to the
21 t] (:
4 They Sty
22 e
23| In determining good cause, the court shall considerYthel
I3 A ESSaty 4+~ T
24| retrevance—ef¥disclosure cf-the-mater] to—further+ng public
P@v"n’r Mna vy J_(
25| evaluation of governmental aecountabitity; the seriousness of
26} the intrusion into the familv's right to privacy by disclosure
271 of the photographs or v1deo or audio record1nq§¢ and_the
o~ suutlavy in—eript S 1 CTRe m
28| availability: égem-gehef~5@u¥eesr kae%&dtnq—uther'publlc
ri“‘"’“q ieLs -— 17\'1
29| records, of materlal ‘that 1s equally relevant to the
30| evaluation of the same government action but is less jintrusive
31) of the right of privacy In all cases, the viewing, copying,
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i

/ ; .
or other handling of a photograph or video or audio recording

/
of an autopsy must be under the direct supervision of the

custodian of the record or his or her designee.
e N il

from this section, but is subject to all other provisions of

chapter 119, Florida Statutes; however, this section does not

prohibit a court in a criminal proceeding or investigation or

administrative proceeding, upon good cause shown, from

restricting or otherwise controlling the disclosure of an

autopsy or crime—scene photograph or video or audio recordings J
I-"'-'-.\

in the manner prescribed in this section. o e
. /
(d) A surviving spouse_—parent.,.—or-ehbtid-ef the <& T
, e R
deceased; or legal representative thereof, must be made a NS
. . : SIS
partv to anv proceeding bv a third partv reguesting to views \ﬂ Vneo
CeY4s . A [re A BEZG—  [5nto Mg T | TV
daplicate. or publisk®the photograph Jr video forvaudio 2 -~ 5
L

recording of an autopsy. H-the «oort—finds ThHat a Tamily

member 1is indigent and unable to employ counsel to respond to

the third-party request, or if the court finds that the
interests of justice would ést be served, the court may
appoint the Attorn Ggg;;al the local state attorne or
private coums€l to represent the interests of the family or to
othetﬁigg;aévisehané-assistuthehcourt¢~2g‘

{2)(a) Anvy custodian of a photograph or video or_audlo

Wl:lr‘usli:j— NN . :
recording of an autopsy whoVknowingly violates this section

commits a felony of the third degree, punishable as provided

in section 775.082, section 775.083, or section 775.084,

Florida Statutes.

Pnity wedk
B -~
(b} Anv person who'knowingly violates a court order

Wt

1ssued pursuant to this section commits a felony of the third

degree, punishable as provided in section 775.082, section

775.083, or section 775.084, Florida Statutes.
3
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Cf
{

Open_Government Sunset Review Act of 1995 in accordance with

LN

; iz ' - i ' 4 Yy ¥ — Y 4=
The exem n in this section is subject to the

A

section 119.15, Florida Statutes, and shall stand repealed on

October 2, 2006, unless reviewed and saved from repeal through

reenactment by the Legislature. L
/

Section 2. Given the likelihood of injury to the

privacy rights and emotional well-being of immediate family

members by the widespread, unauthorized dissemination of

photographs or video or audio recordings of an autopsy and the

availability of less intrusive means of providing public

oversight, the Legislature finds that it is a public necessity

that autopsy photographs and video and audio recordings be

made confidential and exempt from the reguirements of section

119.07(1), Florida Statutes, and Section 24 (a) of Article I of

the State Constitution. The Legislature finds that photographs

or video or audio recordings of an autopsv show the deceased

in graphic _and often disturbing fashion. Such photographs or

video or audio recordings may depict the deceased nude,

bruised, bloodied, broken, with bullet or othexr wounds, cut

open, dismembered, or decapitated. As such, photographs or

video or audio recordings of an autopsy are highly sensitive

depictions of the deceased which, if copied and publicized,

could result in trauma, sorrow, humiliation, or emotional

injury to the immediate family of the deceased, as well as

injury to the memory of the deceased. The Legislature further

finds that the exemption provided in this act should be given

retroactive application because it is remedial in nature and

furthers the public policy embodied in section 382.008,

Florida Statutes, which provides that information on the death

certificate relating to the cause of death is confidential,
and the act mitigates the application of the public records

4
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law 1n circumstances in which the privacy interests of the

deceased's surviving spouse, parent, or child are most

implicated. The Legislature notes that the existence of the

world Wide Web and the proliferation of personal computers

throuchout the world encourages and promotes the wide

dissemination of photogaraphs and video and audio recordings 24
hours a _day and that widespread unauthorized dissemination of

autopsy photographs and video and audio recordings would

subject the immediate family of the deceased to continuous

O W 0 3 & U b W N

injury. The lLegislature further notes that there continue to

11] be other types of available information, such as the autopsy

12{ report, which are less intrusive and injurious to the

13 immediate family members of the deceased and which continue to

14| provide for public oversight.
15 Section 3. This act shall take effect upon becoming a

16| law, and shall apply to all photographs or video or audio
17| recordings of an autopsy, regardless of whether the autopsy

18| was performed before or after the effective date of the act.

5
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1 STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR
2 Senate Bill 1356
3
4| - Includes audio recordings of autopsies under the newly
created exemption.
5
. = Provides that the exemption is to apply retroactively.
o Provides that a surviving spouse, parent, or child of the
7 deceased or their legal representative, or a_state or
federal agency in furtherance of its official duties, may
8 view or copy autopsy photographs or video or audio
recordings.
9
= Provides that all others may have access (viewing,
10 duplicating, or publishing) to the autopsy photos,
videos, and audio recordings only upon a court order
11 showing good cause.
12]) = Provides that such access, if granted by the court, must
be performed under the direct supervision of the
13 custodian of the record.
14| - Makes it a felony of the third degree to knowingly
violate the provisions of the act:
15
= Provides that a surviving spouse, parent, or child of the
16 deceased or their legal representative must be a party to
any proceeding by a third party requesting access to
17 these records and requires the court to appoint counsel
to represent an indigent family.
18
= Provides a criteria for the court to consider in
19 determining what constitutes good cause.
20
21
22
23
24
25
26
27
28
29
30
31

6
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Bill No. HB 1083

Amendment No., 01 (for draftexr's use only)

COUNCIL/COMMITTEE ACTION

Y N i Y N
ADOPTED . FAILED TO ADOPT
o v N o
ADOPTED AS AMENDED _ . WITHDRAWN
ADOPTED w/c OBJECTION . OTHER

Council/Committee hearing bill: State Administration

Representative(s) Johnson and Miller offered the following:

Amendment (with title amendment)

Remove from the bill: Everything after the enacting clause

and insert in lieu thereof:
Sectzon 1. (1) All photographs or wvideo recordings of

an autopsy in the possession of a district medical examiner

pursuant to chapter 406 are confidential and exempt from the

provisions of s. 119.07(1), and s. 24(a), Article I of the

StateC onstitutjon, except as otherwise provided herein.

Photographs and video recordings of an autopsy made

confidential and exempt by this section shall be disclosed for

viewing or copving:
(a) Pursuant to a written waiver by the surwviving

Spouse. If there is no surviving spouse, then pursuant to a

written waiver by a surviving parent; and, if there 1s no

surviving spouse or parent, then pursuant to written waiver by

an _adult child of the deceased; or
(b) Pursuant to a written request by a local

government, state agency, or federal agency, in the

furtherance of its official duties; and, unless otherwise

reguired in the performance of their duties, the identity of

the deceased shall remain confidential and exempt.
1
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Bill No. HB_ 1083

Amendment No. 01 (for drafter's use only)

(2) Anvy person may petition the court for an order to

make the photographs and video recordings available for

inspection. Pursuant to such a public records petition, and

the petitioner's showing of good cause, the court may

authorize inspection pursuant to the terms and conditions

which it deems appropriate, but shall not authorize copvying:

provided that the surviving spouse is given reasonable notice

of the petition, and a copy of the petition, and reasonable

notice of the opportunity to be present and heard at any

hearing on the matter. If there is no surviving spouse, then

such notice must be given to the deceased’'s parents, and if

the deceased has no living parents, then to the adult children

of the deceased.

In determining good cause the court shall consider:

a) The necessity of the viewing in determining

governmental accountability;

b) The ramificatjons of the viewing with respect to

the family's right to privacy; and
c)___The availability of similar information in other

forms.
(3) The viewing or copving of an autopsy photograph or

video recording pursuant to this section shall be under the

direct supervision of the custodian of the record or his or

her designee.

(4) The district medical examiner or associate medical

examiner, in his or her official capacity, may use the

photographs or video recordings for the purposes of seeking

another expert medical opinion, for providing professional

training, for case-related medical or scientific research

purposes, or for other purposes solely related to the

accomplishment of the district or associate medical examiner's
2

03/15/01
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HOUSE AMENDMEMNT FOR COUNCIL/COMMITTEE PURPOSES
Bill No. HB_ 1083

Amendment No. 01 (for drafter's use only)

duties and responsibilities. However, the identity of the

deceased shall remain confidential and exempt, unless a waiver

has been obtained as provided for in subsection (1) (a).

(5) Any person who willfully or knowingly violates

this section commits a felony of the third degree, punishable

as provided in ss. 775.082, 775.083, or 775.084.

(6) This exempticn shall be given retroactive

application. This section is subject to the Open Government

Sunset Review Act of 1995 in accordance with section 119.15,

and shall stand repealed on October 2, 2006, unless reviewed

and saved from repeal through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that photographs or video recordings of an autopsy

be made confidential and exempt. Photographs or video

recordings_of an autopsy are highly sensitive, graphic

depictions of the deceased, which, if viewed, copied, or

publicized, could result in trauma, sorrow, humiliation, or

emotional injury to the immediate family of the deceased, and

is an invasion of that family's privacy, as well as injurious

to the memories of the deceased. Furthermore, the lLegislature

finds that the existence of the World Wide Web and the

proliferation of personal computers throughout the worid

encourxages and promotes the worldwide dissemination of

photographs and video recordings 24 hours a day, and that

widespread dissemination of autopsy photographs and video

recordings would subject the immediate family of the deceased

to continuous injury. The Legislature further finds that

there are other types of available information, such as the

autopsy report, which is less intrusive and injurious to the

immediate family member of the deceased but which continues to

provide for public oversight. Furthermore, the Legislature
3
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Bill No. HB 1083

Amendment No. 01 (for drafter's use only)

finds that it 1s a public necessity that the exemption

provided in this act be given retroactive application because

it 1s remedial in nature and it furthers the public policy

embodied in s. 382.008, that all information on the death

certificate relating to the cause of death is confidential.

Section 3. This act shall take effect upon becoming a
law and shall apply to all autopsy photographs and video
recordings in the custody of a district medical examiner,

whether made before or after the effective date of this act.

e e e e et R

================ T I T L E AMEND M ENT =sc===s====c===
And the title is amended as follows:
On page 1, lines 3 through 7,

remove from the title of the bill: all of saad lines

and insert in lieu thereof:
exemption from public records requirements for
photographs and video recordings of an autopsy;

providing exceptions; providing a

4
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FIRST AMENDMENT FOUNDATION

336 East College Aveuue, Suite 390 Tallahassee. FL 32301-1554

16 March 2001

The Honorable Iim King

The Florida Senate

Room 300, Senate Ofrice Building
404 S Monroe Street

Tallahassee, 'L 32399-1100

VIA FACSIMITE - 4 Pages

/ 5 ic Records Exemption/Autopsy Photooraphs

Dear Senator King,

As vou know, we have some serious constitutional conceins regading the CS/SB 1356, and
we'Te lrying to fashion a possible compromise that would addiess our concerns as well as the
interests of the family in piotecling these highly sensitive 1ecords from broad and unauthorized

disscmination.

Attached is the most current version of our proposed language, Senator King, In sum, it fer
inspection of autopsy photos, videos. o1 tape tecordmgs under the direct supervision of the
custodian of the record. but prohibits copying of the record except under court order upon a

showing of good vause [n finding good cause, & court would be required to bulance the interests
of the family with the public’s right of governmental oversight. [t also stipulates that a violalion
ot the provision 1s a third degree felony. IU's taportant to note, I think, that under this proposed
lunguage, a judge would be allowed (0 autherize a reducted copy of the uudio-visual autopsy
revord—that is, a judge could require that certain teatures in the photo, for example, could be

blocked-out

Wc hope vou will consider our proposed compromisce, Senator King, and we look forward to
discussing the issues with you

,B(crely, /

WJ@L*
Barbara A. Pctersen

Executive Director

ce I'he Honorable Locke Buit The Honorable Rud Smith
‘The Honoiable Rudy Garcia Dick Shelton, FPA
Neil Brown, FSNE David Bralow, I'he Tribune Company
Jon Kaney, Cobb Cole & Bell Sam Morley, Hollund & Krught

Office (850) 224-4555 Hothne: (850) 222-3518 FU only (800) 337-3518 Fax: (850) 224-0435
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CS/SB 1356 - Propouscd Amendment '

An act relating to public records, prov ding an exemption from the pubiic records law for
copying photographs and audic or viden 1ecordings of an autopsy in the possession of a dist=ict
medival examiner; providing for access by a state or federal agency as provided by law and in
furtherance vl the agency’s statutol ¢ duties, provjaing a penalty; providing tor (nute legislative

review and repeal: providing a firding of necessity, providing an effective datc

Be Tt Enacted by the Legislature of the State of Flonda

Section 1 {1) An audio-visual auteny reeorid in the custody of the medical exeming is excmpt
(rom those provisions of section 119 07(1), Flanda Statutes, and Section 24(2) of Aricle 1, of the
State Constitution winchi pesimit a person to copy or obtain a copy of a public record. eacept us
provided m (lus section.

(2) An audio-visual autopsy 1ecord 1s net exemp: from thwse provisions of section 119 07¢1),
Florida Statutes, and Section 2d(n) of Article I, of the State Constitution which peimit a person to
mspect and examinc a public record The medical examiner having custody of mi audio-visual
autopsy 12cord shall penmit any person to inspect and examine the 1ecord under icasonable
conditions and djrect supervision of the cusrodian of the record o: his o1 her designes to
safeguard the records fror copysng, but such custodian shall not peymit uny pelson to copy,
photograpt, or otherwise reproduce an aundio-visual autopsy tecerd, except us proviced in ts

section
(3) The whole or any part of an aad:o-visual autopsy record may be copied, phetographed ot

otherwise reproduced by the fallowing,

(a) A state or federal agency, as provided by taw and 1 furtherance of the agency's statatory
dutics,

(b) Any petson, upon 2 finding by a cowt of good cause for copying all or any part of the record.
At Jeast one mmembcer of the deceased’s family consisting of the spouse, parents, and children
shall be a party to any proceeding for access to an audio-visual autepsy record  If the cownt {inds
that the family 's indigent and unable to cmploy counsel to tespord to *he pention. or it the court

finds that the intcrests of justice would be setved, the cowt shall appoint the Attornes General tu
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finds that the interests of justice would be setved, the cowt shall appoint the Attcrney General to
represent the intercsts of the fanuily or to act es fiend of the court.

In determining good cau se, the court shall consicer whethar the harm to the fanuly ‘s uiterest in
protecting the audio-visual autopsy recoid from widespread v unauthorized dissernination
outweighs the public interest in access to such records ot a particular private interest i eccess to
such recards and shall talor any order denying access, .1 whole o 111 patt, no more bioadly than
necessary to accommuodale these competing inlerests

(4) Any custodian of an aadio-\ isual autopsy record who xnowingly violates this section
commuts a felony of the third degree, punishable us provided in section 775.082. section 775.083,
or scction 775.1184, Florida Statutes

(S) For purposes of this section, the term “auadio-visual autcpsy r1ecord” means any photograph of
an aJdtopey. any video recoid.ng of an cutopky, aund any audio recording made by a medical
cxaminer duing the coursc of an autopsy, but it does not inciude the written transeript of these
ecords ner other wiling or reerd ot the autopsy or the detailed Jnémgs of avtopsy and
"aboratory investigations  The term "medical exarunet’” means any medical examiner, associare
medical cxaminer or subsutute medical examine: acting pasuant to Chapter 406, Flovida
Statutes, as well as any employee, deputy, or agent vt 8 medical exatmunet vr any other persor
who mav obtain possession of an audio-visual avtopsy recerd i the cowrse of assisting a redical
examiner 1n performing official quties.

{6) Thiy section is subject to tae Open Govarnment Surset Review Act of 1995 in aceordance
with section 119 15, Flonda Statutes, and shal!l stand repeaied on October 2, 2006, unless

raviewed and saved frum repea” thiough teenactnrent by he I egislature

Scetion 2 Crven the posstbuity of injury to rnmediate famiby members by the dissemmation of
audio-visual autopsy 1ecatas and the avatlability of less intrusive means of providing public
oversight, the Legrstuture finds that 1t is a public necessitv that audio-t1suel autopsy records be
made exempt from the right 1o copy provided oy section 119.07(1) and Section 24(a) of Auticle I
ol tne State Constitution, Tae Legwlature finds that photographs ovvideo recordirgs of an
autupsy show the deceased in grapni¢ and oflen distwibing fashion, and tae aud o recording of the

autonsy exarunation may include spontaneous and similaily graphic descriptions cf such s'ghts



Frday, Viarch 1€, 20C1 245 PM 1s: Amendment Founcaticr 8502240435 p 05

A audic-visual autopsy recerd may depiet or cescribe the Jdeceased ruce, brased. bloodied,
broken, with bullet or cther wounds, cut open. dismembered, or decapizated As such, audio-
visual aulopsy records are highly sersivve depictions of the deceased which coula result .
trauma, sorrow, humil.ation, or emotional 1gyury to the unmediate family of the deceased, as well
as injury (o the memory of the deceased, if copica and publicized The Legislature notes that the
existence of the World Wide Wek and the prolifer ation of peisonal computars thioughou the
werld exoowages and promotes the wide disvemimation of photog aphs und video recordings 24
hours a day and that wicespread chissemunation o audio-visual autopsy reccrds could subject the
mmunediate famly of the deceased to cont.nuous injuty The Legislature concludes that the right
of access to public tecords as guatanteed by Section Z4(a) of tae State Constitut:on cons:sis Of
the distinct nights to mspect and to copy and turther coucludes that under Sechan 24(0) of the
State Con<itubion, the | egislare rmay enact an exemprion from the 1ght o copy as distinet

from the zight to imspect when it deternunes that such an exemption 1s justiffed by a pubhc

necessity and no broader than necessary
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RETROACTIVITY UNDER PUBLIC RECORDS LAW

Retroactive or retrospective legislation refers to a law that changes the legal
consequences of acts completed before its effective date Netther the state constitution
nor the federal constitution prohibits the enactment of legislation with retroactive effect.’
Such legislation 1s therefore valid unless 1t 1s invalid form reason other than 1ts
retrospectiy e nature.” A retrospective law may work to a person’s disadvantage. provided
1t does not deprive the person of any substantial right or protection :

Retroactive or retrospective legislation is mvalid if 1t impairs a substantive. vested nght +
After substantive rights vest, thev cannot be adversely aftected by subsequently enacted
legislation. Further, due process considerations usually preclude the retroactive
application of a law creating a substantive right” or a retroactive abrogation of value.” In
determiming the validity of a statute that retroactively abrogates a thing ot value, courts
weight the strength of the public interest served by the statute. the extent to which the
nght 1s abrogated. and the nature of the right aftected.’

Remedial statutes that do not create new rights or take away vested rights. but only
operate to further a remedy or confirm nights alreadv existing, are not considered
retrospective laws® and may apply immediately to pending cases.’ As a general rule, the
Legislature may ratifv. validate, or confirm through a curative act anything that 1t could
have authorized mtially'® Curative legislation presumes that the Legislature has
knowledge of the nature ot the matters done and performed that it purports to vahdate.
ratity, or confirm."’ A curanive statute that attempts to validate any and all acts and
doings of a municipal corporation, however, 1s too general to be effective as a valid
exercise of legislative power. In other words, more speciticity 1s required. In order to
determine whether a constitutional change 1n the law nises to the level of fundamental
stignificance so to warrant retroactive relief, a court must consider the purpose to be
served by the new rule, the extent of reliance on an old rule, and the effect on the
administration of justice of a retroactive application ot the new rule.'”

' Yellow Cub Co v Dade Counry (1982, Fla App D3), 412 So 2d 393, petition denied 424 So 2d 764
(Fla)
T AMeCord v Smuth 43 So 2d 704 (Fla 1949)

j\B[ul(ens/nrp v Dugeger 521 So 2d 1097 (Fla 19830

* Commerciul Bidg Co v Kelhher 134 So 209 (1931). Serna v Alilunese, Inc 643 So 2d 36 (1994, Fla
App D3 643),

3 Flostda Patient's Compensation Fundy Scherer, 558 So 2d 411 (Fla 1991).

®Dep'tof Transp ¥ Knowles, 482 So 2d 1155 (Fla 1981)

"Dep't ot Transp ¥ Knowles. 302 So 2d 1155 (Fla 19811 Hermundez v Dep 't of State. 629 So 2d 205
(1993, Fla App D3)

8 North Bay Village v Miami Beach, 365 So 2d 389 (1978, Fla App D3)

® El Portal v AMiami Shores 362 So 2d 275(Tla 1978). Fleridu Birth-Related Newrological ury
Compensanon Suss s v DeMarko. 640 So 2d 181 (1994, Fla App D)

W Statey Counn ot Surusora, 155 So 2d 343 (Fla 1963). State v Haines Cirv, 1883 So 831, 137 Fla 616
(1939, Dover Druinage Dist 17 Puncoast. 102 Fla 267, 135 So 518 (1931

" Certain Lots, erc v Monticello, 159 Fla 134,31 So 2d 905 (1947)

2 State v Oehling, 750 So 2d 109 (Fla. 5¥ DCA 1998). reh'¢ dented. (July 17 1998)



Nomally, in determining whether a newly cnacted exemption to the Public Records Act
applies to a document, the critical date 1s the date the request for examination 1s made,
without regard to the date the document came into existence If, however, after a request
for the document 15 made but before the request 1s complied with. the Legislature adopts
an exemption that 1s remedial 1n nature, the exemption should be applied retroactiv Ll\

" News-Press Pub Co v Kaune (1987, Fla App D2) 511 So 2d 1023 12 FLW 1865 2 BNA IER Cas

R89)



RECORDS AND RECORDING ACTS § 134

order the public record or part thereof in question to be im-
mediately produced for inspection, examination, or copying.*

Although an in camera inspection 1s discretionary with respect
to the exemption for active criminal intelligence or investigative in-
formation,* it is a good practice to conduct such an inspection in
any case in which an exemption to the Public Records Act is as-
serted, in order to lend credence to the trial court’s decision and to
help dispel any suspicion regarding the government’s efforts to
sustain secrecy.

I [llustration: In an action to compel disclosure of the records
of a police department, some of which the police department
claimed were exempt as active criminal intelligence and active
cnminal mvestigative information, the trial court was not required
to allow discovery consisting of the department’s indexing or item-
izing records the court had found to be exempt from disclosure,
where the court conducted a careful in camera examination of the
records prior to that determination and where there was no indica-
tion the police department lacked good faith in its dealings with
the requesting party or the court.®

If no in camera hearing is requested by either party, and the
defendant’s counsel makes no objection during the trial to the evi-
dentiary matters flowing from the record at issue, the trial court is
not required to initiate an in camera heaning sua sponte ¥

§ 134. When exemptions become effective; retroactivity
Normally, 1in determining whether a newly enacted exemption to

FS § 119 07¢3)()), exempuing records S0. FS § 119 07(2)(b)

of an agency attorney’s mental ;mpres- As to the statutory exemption for ac-
sion, conclusion, legal strategy, or legal  tive criminal intelligence or investiga-
theory, ts discussed at §§ 86 et seq. tive information, see §§ 83 et seq

FS § 119.07(3)(0). exempting records 51. Tribune Co. v Public Records,

oef :ertdal;l da:;:i up;gcgisx:g S;;Icwafe etc (1986, Fla App D2) 493 So 2d 480,
recerved or produc n agency. is ‘W 1533, 13 Media L R 1201.
discussed at'§ 120 11 FL: 533, 13 Media L R 1201

Annotations In camera trial or hear- 52 Lores V., Smuth (1985, Fla Ap”p
ing and other procedures to safeguard D2) 464 So 2d 1330, 10 FL_W 712,
trade secret or the like agamst undue review den (Fla) 475 So 2d 695.

disclosure in course of civil action
§3. Jordan v School Bd (1988, Fla
2 2d 5 .
involving such secret. 62 ALR2d 509 App D4) 531 So 2d 976, 13 FLW 1764,
49. FS § 119 07(2)(b) clarified (Fla App D4) 13 FLW 2339,

44 Fla Jur 2d 567



§ 134 RECORDS AND RECORDING ACTS

the Public Records Act* applies to a document, the critical date is
the date the request for examination is made, without regard to the
date the document came into existence. If, however, after a request
for the document is made but before the request is complied with,
the legislature adopts an exemption that is remed:al in nature, the
exemption should be applied retroactively.®

The lhimited attorney-client exemption according temporary
protection from the disclosure of sensitive documents is addressed
to precisely the type of remedial rights—those arising for the
purpose of protecting or enforcing substantive rights—which is al-
lowed retroactive application.*®

1| Z/lustration: During the course of an action brought against a
city for allegedly negligent inspection and maintenance of a traffic
signal, where the cause of action had accrued pnior to the effective
date of the limited attorney-client exemption, the exemption oper-
ated retroactively to protect from disclosure those portions of the
city’s itigation file which reflected a mental impression, conclu-
sion, litigation strategy, or legal theory.*

B. AcTions [§§ 135-145]

Research References

FS §§ 119.02, 119.10-119.12

ALR Digest: Records and Recording Laws § 3

ALR Index. Records and Recording

66 Am Jur 2d, Records and Recording Laws § 31

21 Am Jur Pl & Pr Forms (Rev), Records and Recording Laws,
Forms 1-4, 18

West's Fla Digest 2d, Records # # 61-67

54. FS Ch 119 57. Orlando v Desjardins (1986, Fla)

4 2 74,
55. News-Press Pub Co. v Kaune LE I A R O

(1987, Fla App D2) 511 So 2d 1023, For a discussion of the limited
12 FLW 1865, 2 BNA IER Cas 889. attorney-client exemption, see §§ 80 et

56. Orlando v Desjardins (1986, Fla) sed-

493 So 2d 1027, 11 FLW 474
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e A pnvate party's right to recover money that 1s due when a stat-
ute is passed®

No vested nights accrue to:
o The heirs of a party entitled to the homestead exemption. who
have no present vested imterest in the exempted property entitling
them to claim a deprivation of rights by a statute governing de-
scent of the homestead™®
e A person who has operated a motor vehicle for carriage of prop-
erty for compensation by virtue of an exemption relieving that in-
dividual from obtaining a certificate of public convenience and ne-
cessity*

XI1I. RETROACTIVE OR RETROSPECTIVE
LEGISLATION [§§ 339-347]

A. In GENERAL [§§ 339, 340]

Research References

ALR Dugest: Constitutional Law §§ 132-1349

ALR Index' Constitutional Law: Retrospective Operation and Laws
16A Am Jur 2d, Censtitutional Law §§ 661-666

West's Fla Digest 2d, Constitutional Law = 7 186-191

§ 339. Definition; validity

Retroactive or retrospective legislation refers to a law that
changes the legal consequences of acts completed before its effec-
tive date.® Neither the state constitution nor the federal constitu-
tion prohibits the enactment of legislation with retroactive effect.®
Such legislation 1s therefore valid unless it is invalid for some rea-
son other than its retrospective nature.” A retrospective law may

52. Bedell v Lassiter (1940) 143 Fla 55. Miller v Florda (1987) 482 US

43, 196 So 699. 423,96 L Ed 2d 351, 107 S Ct 2446
53. Nesmith v Nesmith (1945) 155 56. Yellow Cab Co v Dade County
Fla 823, 21 So 2d 789 (1982, Fla App D3) 412 So 2d 395, pe-

24 i
54 State v White (1967, Fla) 194 5o "1OP den (Fla) 424 So 2d 764
2d 601 §7. McCord v Smith (1949, Fia) 43

678 10 Fla Jur 2d



CONSTITUTIONAL LAW § 341

work to a person's disadvantage, provided it does not deprive the
person of any substantial nght or protection.®

§ 340. Constitutional limitations

Retroactive or retrospective legislation is invalid if 1t impairs a
substantive, vested night.®® After substantive nghts vest, they can-
not be adversely affected by subsequently enacted legislation.®
Furthermore. due process considerations usually preclude the ret-
roactive apphication of a law creating a substantive nght® or a ret-
roactive abrogation of value.® In determining the validity of a stat-
ute that retroactively abrogates a thing of value, courts weigh the
strength of the public interest served by the statute, the extent to
which the right 1s abrogated. and the nature of the right affected ¥

B. Ex Post FacTto Laws {§§ 341-345]

Research References
US Const Art 1 §§9, 10

So 2d 704, Crooks v State (1940) 141
Fla 597, 194 So 237.

58. Blankenship v Dugger (1988,
Fla) 521 So 2d 1097, 13 FLW 179.

59. Commercial Bldg Co + Kelliher
(1931) 101 Fla 382, 134 So 209; Serna
v Milanese. Inc: (1994, Fla App D3)
643 So 2d 36, 19 FLW D2052, 24
UCCRS2d 980, related proceeding (Fla
App D3 657 So 2d 966, 20 FLW
D1655, 27 UCCRS2d 546: Sarasota
County v Andrews (1991, Fla App D2y
573 So 2d 113, 16 FLW D146, In re
Will of Martell (1984, Fla App D2) 457
So 2d 1064, Talmadge v Iistrict School
Bd (1981, Fla App DS5) 406 So 2d
1127

As to retroactive legislation as mm-
paumient of contractual obligation, see
§§ 362, 372

As to vested rights, generally, see
§§ 331 et seq.

10 Fla Jur 2d

60. L Ross. Inc v R. W. Roberts
Constr. Co (1985, Fla App D5) 466
So 2d 1096, 10 FLW 285, approved
(Fla) 481 So 2d 484, 11 FLW 31

61. Flonda Patient’s Compensation
Fund v Scherer (1990, Fla) 558 So 2d
411, 15 FLW S123

Annotations: Retroactive application
of federal legislation as violating due
process clause of Federal Constitution's
Fifth Amendment—Supreme Court
cases, 107 L Ed 2d 1105.

62. State, Dep’t of Transp v
Knowles (1981, Fla) 402 So 2d 1155.

63. State, Dep't of Transp v
Knowles (1981, Fla) 402 So 2d 1155;
Hernandez v Department of State,
Division of Licensing (1993, Fla App
D3) 629 So 2d 205, 18 FLW D2427,
review den (Fla) 640 So 2d 1107
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§341 CONSTITUTIONAL LAW

Fla Const Art I § 10

ALR Dagest Constitutional Law §§ 123-131

ALR Index Constitutional Law, Ex Post Facto Laws, Retrospec-
tive Operation and Laws

16A Am Jur 2d, Constitutional Law §§ 634-660

West's Fla Digest 2d, Constitutional Law # 3% 197-203

§ 341. Definition

An ex post facto law is one that renders an act punishable in a
manner 1n which 1t was not punishable when it was committed.™ It
may take the form of:
e A law that allows for prosecution and conviction for actions
that were lawful at the time of their commission
e A law that imposes a punishment more severe than that as-
signed when the crime occurred
e A law that changes the proof necessary to convict a defendant®

§ 342. Constitutional prohibitions

The United States Constitution forbids both Congress* and the
states® to pass any ex post facto law. Similarly, the Florida Consti-
tution provides that no ex post facto law shall be passed.®

§ 343. Purpese of constitutional prohibition

The prohibition of ex post facto laws assures that legislative acts
give fair warning of their effect and permit an individual to rely on
their meaning unul exphicitly changed.® It 1s considered fundamen-
tally unjust for the legislature to impose a new or increased obliga-

(1988, Fla) 521 So 2d 1097, 13 FLW
179.

66. US Const Art1§9

64. United States v Jobnson (1994,
MD Fla) 845 F Supp 864, 8 FLW Fed
D 33.

65. Weaver v Graham (1981) 450 US
24,67 L Ed 2d 17, 101 S Ct 960. Hock
v Singletary (1995, CAll Fla) 41 F3d
1470, 8 FLW Fed C 943, reh, en banc,
den (CA11 Fla) 58 F3d 642 and cert
den (US) 133 L Ed 2d 668, 116 S Ct
715 and (disapproved on other grounds
by Lynce v Mathis (US) 1997 US
LEXIS 1269), Blankenship v Dugger

680

Annotations: Supreme Court's views
as 10 what constitutes an ex post facto
law prohibited by Federal Constitution,
53 L Ed 2d 1146

67. US Const Art I § 10.
68. Fla Const Art I § 10.

69. Weaver v Graham (1981) 450 US
24,67 L Ed 2d 17, 101 S Ct 960

10 Fla Jur 2d



CONSTITUTIONAL LAW § 345

tion, burden, or penalty as to a set of facts after they have oc-
curred,™ thereby punishing someone who could not have known
that the conduct was subject to penalty when he or she commuitted
the act ™

§ 344. Applicability of ex post facto prohibitions

The constitutional ex post facto prohibitions apply only to cnim-
inal laws.” For a criminal law to be ex post facto. (1) 1t must be
retrospective (that 1s, 1t must apply to events that occurred before
1ts enactment); and (2) it must disadvantage the offender by impos-
g greater punishment.”™ A law need not impair a vested right to
violate the ex post facto provision.™ Even if a statute merely alters
penal provisions accorded by the grace of the legislature, it violates
the constitutional prohibition if 1t is both retrospective and more
onerous than the law in effect on the date of the offense.”

§ 345.

A retrospective law that merely alters procedural rather than
substantive matters, without increasing the punishment or chang-
ing the elements of the crime, 1s not an ex post facto law, even

Limitations; procedural matters

70. L. Ross. Inc v R W Roberts
Constr Co (1985, Fla App DS) 466
So 2d 1096, 10 FLW 283, approved
(Fla) 481 So 2d 484. 11 FLW 31

71. United States v Johnson (1994,
MD Fla) 845 F Supp 864. 8 FLW Fed
D 33

72. United States v Johnson (1994,
MD Fla) 845 F Supp 864, 8 FLW Fed
D 33, Scaboard S R., Inc. v Clemente
(1985, Fla App D3) 467 So 2d 348, 10
FLW 668, 10 FLW 1139.

73. Weaver v Graham (1981) 450 US
24, 67 L Ed 2d 17, 101 S Ct 960, Hock
v Singletary (1995, CAll Fla) 41 F3d
1470, 8 FLW Fed C 943, reh. en banc,
den (CA1l Fla) 58 F3d 642 and cert
den (US) 133 L Ed 2d 668, 116 S Ct
715 and (disapproved on other grounds
by Lynce v Mathis (USy 1997 US

10 Fla Jur 2d

LEXIS 1269), Blankenship v Dugger
(1988, Fla) 521 So 2d 1097, 13 FLW
179

74. Weaver v Graham (1981) 450 US
24, 67 L Ed 2d 17, 101 S Ct 960; Hock
v Singletary (1995, CA1ll Fla) 41 F3d
1470. 8 FLW Fed C 943, reh, en banc,
den (CA1l Fla) 58 F3d 642 and cert
den (US) 133 L Ed 2d 668, 116 S Ct
715 and (disapproved on other grounds
by Lynce v Mathis (USY 1997 US
LEXIS 1269)

75. Weaver v Graham (1981) 450 US
24, 67 L Ed 2d 17, 101 S Ct 960, Hock
v Singletary (1995, CA1l1 Fla) 41 F3d
1470, 8 FLW Fed C 943, reh, en banc,
den (CA1! Fla) 58 F3d 642 and cert
den (US) 133 L Ed 2d 668. 116 S Ct
715 and (disapproved on other grounds
by Lynce v Mathis (US) 1997 US
LEXIS 1269)
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§ 345 CONSTITUTIONAL LAW

though 1t may work to the disadvantage of a criminal defendant.”
The legislature can extend a cnminal statute of limitations period
without violating the constitutional ex post facto prohibition if 1t
does so before prosecution 1s barred by the old statute, and 1t
clearly indicates that the new statute 1s to apply to cases pending
when it becomes effective.”

On the other hand, a change in the law that takes a seemingly
procedural form may be an ex post facto law if 1t alters a
substantial night.” Furthermore, the prohibition on ex post facto
laws cannot be circumvented by enacting a civil law that is prn-
manly criminal in nature.™

C. CURATIVE AND REMEDIAL LEGISLATION [§§ 346, 347]

Research References

ALR Dugest Constitutional Law §§ 135-143

ALR Index: Constitutional Law: Retrospective Operation and Laws
16A Am Jur 2d. Constitutional Law §§ 678-680

West's Fla Digest 2d, Constitutional Law 3 3% 192-196

§ 346. Validity

Remedial statutes that do not create new rights or take away
vested rights, but only operate to further a remedy or confirm
nights already existing, are not constdered retrospective laws® and

76. Miller v Flornida (1987) 482 US
423, 96 L Ed 2d 351, 107 S Ct 2446,
Hock v Singletary (1995, CA1l Fla) 41
F3d 1470, 8 FLW Fed C 943, reh, en
banc, den (CAll Fla) 58 F3d 642 and
cert den (US) 133 L Ed 2d 668, 116 S
Ct 715 and (disapproved on other
grounds by Lynce v Mathis (US) 1997
US LEXIS 1269). Dugger + Rodrick
(1991, Fla) 584 So 2d 2, 16 FLW S482,
cert den 502 US 1037, 116 L Ed 2d
790. 112 S Ct 886 and (disapproved on
other grounds by Lynce v Mathis (US)
1997 US LEXIS 1269)

682

77. Andrews v State (1980. Fla App
D) 392 So 2d 270, petiion den (Fla)
399 So 2d 1145

Annotations: Retroactive effect on
appeal from judgment pre:tously en-
tered of statute shortening time allowed
for appellate review, 81 ALR2d 417

78. Miller v Florida (1987) 482 US
423, 96 L Ed 2d 351, 107 S Ct 2446.

79. Unned States v Johnson (1994,
MD Fla) 845 F Supp 864, 8 FLW Fed
D 33

80. North Bay Village v Miam

10 Fla Jur 2d



CONSTITUTIONAL LAW § 348
may apply immediately to pending cases.* As a general rule. the
legislature may ratify, validate. or confirm through a curative act
anything that it could have authorized initially*® and may siill au-
thorize *

§ 347. Limitations

A curative statute may ratify or confirm only the acts that the
legislature may authonze ®* Curative legislation presumes that the
legislature has knowledge of the nature of the matters done and
performed that it purports to validate, ratify, or confirm.* Thus,
for example. a curative statute that attempts to validate any and
all acts and doings of a municipal corporation 1s too general to be
effective as a valid exercise of legislative power.*

XIV. OBLIGATION OF CONTRACTS [§§ 348-373]

A IN GENERAL [§§ 348-352]

Research Reterences

US Const Art I § 10
Fla Counst Art [ § 10

ALR Digest: Consututional Law §§ 166-166 7

ALR Index Constitutional Law, Impairment of Contract
16A Am Jur 2d, Constitutional Law §§ 682-686

West's Fla Digest 2d. Constituticnal Law & # 113, 117-119

Beach (1978, Fla App D3) 365 So 2d
389

81. El Portal v Miamu Shores (1978,
Fla) 362 So 2d 275, Florida Birth-
Related Neurological Iiyury Compen-
sation Ass'n v DeMarko (1994, Fla
App DI) 640 So 2d 181, 19 FLW
D1662

82. State v County of Sarasota (1963,
Fla) 155 So 2d 543; State v Hames City
(19391 137 Fla 616. 188 So 831, Dover
Drawnage Dist v Pancoast (1931 102
Fla 267, 135 So 518

10 Fla Jur 2d

83. Winter Haven v A M Klemm
& Son (1938) 132 Fla 334, 181 So 153.
reh den 133 Fla 525, 182 So 841

84 Smith Bros, Inc. v Willtams
(1930) 100 Fla 642, 126 So 367; Wen-
berger v Board of Public Instruction
(1927) 93 Fla 470, 112 So 253.

85. Certain Lots, etc v Monticello
(1947) 159 Fia 134, 31 So 2d 905

86. Certain Lots, etc. v Monticello
(1947) 159 Fla 134, 31 So 2d 905
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§ 329

Although Privileges and Immunities
Clause does not prevent states from
requinng nonresidents to allocate 1in-
come and deductions for tax puiposes
based on their in-state activities 1o man-
ner described in Supreme Court prece-
dents, those precedents do not automati-
cally guarantee that state may disallow
nonresident taxpayers every manner of

.nonbusiness deduction on assumption

that such amounts are inewvitably al-
locable to state in which taxpayer re-
sides USCA Const Art. 4, §2 Lunding

. v- New York Tax Appeals Tribunal, 118

S.Ct 766 (U S 1998

§330 — When permitted

rs

S ¥
Cases

Under Privileges and Immunities

Clause, nonresidents may be required
to make ratable contribution 1n tuxes for
support of government, that duty 1s one
to pay taxes not more onerous 1n effect
than those imposed under hke circum-
stances upon citizens of state USCA
Const. Art 4, § 2 Lunding v. New York
Tax Appeals Tribunal, 118 S Ct 766
(U S. 1998)
- Inequalities that resuit not from hos-
tile discrimination, but occasionally and
inadentally :n apphcation of tax system
that 18 not arhitrary 1n 1ts classification,
are not suffictent to defeat law under
Privileges and Immunities Clause
USCA Const Art. 4, § 2 Lunding v
New York Tax Appeals Tribunal, 118 S.
Ct 766 (LS 1998)

Privileges and Immunities Clause
bars discrimination against citizens of
other states where there 1s no substan-
tial reasou for discrimination beyond
mere fact that they are citizens of other
states but does not preclude disparity
of treatment 1n the many situations
where there are perfectly valid indepen-
dent reasons for 1t, thus, inquiry in each
case must be concerned with whether
such reasons exist and whether degree
of discrimination bears close relation-
ship to them, with due regard for prin-
ciple that states should have consider-
able leeway m analyzing local evils and
n prescnibing appropriate cures USCA
Const Art. 4, § 2 Lunding v New York
Tax Appeals Trbunal, 118 S Ct 766
(US 1998

When coufronted with challenge un-
der Privileges and Immunities Clause
to law distinguishing between residents

60

FLoripa JUR 2D Supp

and nouresidents, state may defend 1ts
position by demonstrating that there 1s
substantial reason for difference 1n
treatment. and that discrimination
practiced against nonresidents bears
substantial relationship tu state's objec-
tive USCA Const Art 4, § 2 Lunding
v New York Tax Appeals Tribunal, 118
S. Ct 766 (US 1998,

XIIT. RETROACTIVE OR
RETROSPECTIVE
LEGISLATION [§% 339-347]

A. IN GENERAL (§§ 339, 340]
§ 339 Definition; validity

Cases

Prescription 1s not made retroactive
merely because 1t draws upon anteced-
ent facts for its operation Regions Hosp
v Shalala, 118 S Ct. 909, 123 Ed Law
Rep 1038{(U S 1998)

In order to determine whether a con-
stitutional change in the law nises to the
level of fundamental significance so to
warrant retroactive relief, a court must
conmder the purpuse to be served by the
new rule, the extent of reliance on an
oid rule, and the effiect on the admims-
tration of justice of a retroactive applica-
tion of the new rule State v Oehling,
750 So 2d 109, 24 Fla L Weekly D54
(Fla Dist Ct App 5th Dist 1999)

§ 340 Constitutional limitations

Cases

Substantive rights cannot be ad-
versely affected by enactment of legisla-
tion once those rights have vested. nor
may legislature increase existing obliga-
twon, burden or penalty as to set of facts
after thouse facts have occurred Bitter-
man v Bitterman, 714 So 2d 356, 23
Fla. L Weekly S168 (Fla. 1998}, reh’g
demed, (July 17, 1998)

B. EX POST FACTO LAWS
(§§ 341-345)

§ 344 Applicability of ex post
facto prohibitions

Cases

Under ex post facto clause, for purpose
of deterunning inmates’ ent:tlement to
early release, inmates were subject to
versiou of prison overcrowding statute
n effect at tume of each inmate's offense.

Cumulative Supplement



Alternative 2 - Confidential and Exempt With No Petition

Section 1. (1) A photograph or video recording of an autopsy in the custody
of a medical examiner is confidential and exempt from the requirements of
section 119.07(1), Flonda Statutes, and Section 24(a) of Article [ of the State
Constitution, except that a surviving spouse, parent, child of the deceased,
legal representative thereof. or a state or federal agency in the furtherance of
1ts official duties, may view or copy a photograph or video recording of the
autopsy. The custodian of the record or his or her designee shall not permit
any other person to view or duplicate such photograph or video recording
without a court order. The court, upon a showing ot a clear and convincing
need, may issue an order authorizing any other person to: (a) view the
photograph or video recording of the autopsy but not to copy the record; (b)
view and copy the photograph or video recording but to maintain the
confidentiality of the copied record. (c¢) view, copy or publish a photograph
or video recording of an autopsy: or (d) prescribe any other restrictions or
stipulations that it deems appropriate, including but not limited to. viewing.
copving or publishing only portions of a photograph or video recording
deemed relevant to the petition. In all cases. the viewing, copying or other
handling of an autopsy photograph or video recording shall be under the
direct supervision of the custodian of the record or his or her designee.

(2) (a) A custodian of a photograph or video recording of an autopsy
who knowingly violates this section commits a felony of the third degree,
punishable as provided in section 775.082, section 775.083, or section
775.085. Florida Statutes;

(b) Any person who knowingly violates a court order issued pursuant
to this section commits a felony of the third degree. punishable as provided
in section 775.082, section 775.083, or section 775.08S5. Florida Statutes.

(3) This exemption is subject to the Open Government Sunset Review
Act of 1995 1n accordance with section 119.15, Florida Statutes, and shall
stand repealed on October 2, 2006, unless reviewed and saved from repeal
through reenactment by the Legislature.

Section 2. Given the likelthood of injury to immediate family
members by the widespread. unauthorized dissemination of autopsy
photographs and videos, and the availability of less intrusive means of
providing public oversight, the Legislature finds that it is a public necessity
that autopsy photoeraphs be made contidenttal and exempt from the
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requirements of s. 119.07(1) and s. 24(a). Art. [ of the State Constitution.
The Legislature finds that photographs or videos of an autopsy show the
deceased in graphic and often disturbing fashion. Such photographs or
videos may depict the deceased nude. bruised. bloodied, broken, with bullet
or other wounds, cut open. dismembered. or decapitated. As such.
photographs or videos of an autopsy are highly sensitive depictions of the
deceased that could result in trauma, sorrow. humiliation, or emotional
injurv to the immediate family of the deceased, as well as injure the memorv
of the deceased. 1f copied and publicized. The Legislature notes that the
existence of the World Wide Web and the proliferation of personal
computers throughout the world encourages and promotes the wide
dissemination of photographs and videos twenty-four hours a day and that
such widespread unauthorized dissemination of autopsy photographs and
videos would subject the immediate family of the deceased to continuous
injury. Further, the Legislature notes that the continued availability of other
types of information, such as the autopsy report, are less intrusive and
injurious to the immediate family members ot the deceased while still
providing public oversight.

Section 3. This act shall take eftect upon becoming a law

To



Alternative | - Petition

Section 1. (1) A photograph or video recording of an autopsv in the custody
of a medical examiner 1s contidential and exempt from the requirements of
section 119.07(1)., Floruda Statutes, and Section 24(a) of Article I of the State
Constitution, upon petition bv a surviving spouse, parent, child of the
deceased. or legal representative thereot, to a court of competent jurisdiction
to seal the photograph or video recording of an autopsy. Upon the 1ssuance
of the order sealing the photograph or video recording of an autopsy, the
custodian of the record or his or her designee shall not permit any person to
view or duplicate such photograph or video recording without a court order,
except that a surviving spouse, parent. or child of the deceased. or lecal
representative thereof, or a state or federal agency in the furtherance of its
official duties, may view or copy the record under the direct supervision of
its custodian or his or her designee. The court, upon a showing of a clear and
convincing need, may issue an order authorizing anv other person to: (a)
view the photograph or video recording of the autopsy but not to copy the
record; (b) view and copy the photograph or video recording but to maintain
the contidentiality of the copied record; (¢) view, copy or publish a
photograph or video recording of an autopsy: or (d) prescribe any other
restrictions or stipulations that it deems appropriate, including but not
limited to, viewing, copying or publishing only portions of a photograph or
video recording deemed relevant to the petition. In all cases, the viewing,
copying or other handling of an autopsv photograph or video recording shall
be under the direct supervision of the custodian of the record or designee.

(2) (a) A custodian of a photograph or video recording of an autopsy
who knowinglyv violates this section commuts a felony of the third degree,
punishable as provided in section 775.082. section 775.083, or section
775.085, Elorida Statutes;

(b) Any person who knowingly violates a court order issued pursuant
to this section commits a felony of the third degree, punishable as provided
in section 775.082, section 775.083, or section 775.085, Florida Statutes.

(3) This exemption is subject to the Open Government Sunset Review
Act of 1995 1n accordance with section 119.15, Florida Statutes. and shall
stand repealed on October 2. 2006, unless reviewed and saved from repeal
through reenactment by the Legislature.
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Section 2. Given the likelihood of injury to immediate familv
members by the widespread. unauthorized dissemination ot autopsy
photographs and videos, and the availabilitv of less intrusive means of
providing public oversight, the I.egislature finds that it 1s a public necessity
that autopsy photoeraphs be made confidential and exempt from the
requirements of s. 119.07(1) and s. 24(a). Art. I of the State Constitution. The
Legislature finds that photographs or videos ot an autopsy show the
deceased 1n graphic and often disturbing fashion. Such photographs or
videos may depict the deceased nude. bruised, bloodied, broken, with bullet
or other wounds, cut open, dismembered. or decapitated. As such,
photographs or videos of an autopsy are highly sensitive depictions of the
deceased that could result in trauma, sorrow, humiliation, or emotional
injury to the immediate family of the deceased. as well as injure the memory
of the deceased. if copied and publicized. The Legislature notes that the
existence of the World Wide Web and the proliferation of personal
computers throughout the world encourages and promotes the wide
dissemination of photographs and videos twenty-four hours a day and that
such widespread unauthorized dissemination of autopsy photographs and
videos would subject the immediate tamily of the deceased to continuous
injury. Further, the Legislature notes that the continued availability of other
types of information, such as the autopsy report, are less intrusive and
injurious to the immediate family members of the deceased while still
providing public oversight.

Section 3. This act shall take effect upon becoming a law.
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