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Jump To: Bill Text(4) Amendments(23) Staff Analysis(6) Yote History(2) Citations
House 0141: Relating to Adoption

H1l41 GENERAL BILL/CS/1ST ENG by Council for Uealthy Cammnities; Lynn;
{CO-SPONSORS) Crow; Harrington; Ross; Gannon; Byrd; Murman; Brutus;
Bullard; Fiorentino (Similar CS/H 0418, cs/cs/1sT xNG/S 0138, Compare
1sT ®NG/H 0477, S 1314)
Adeption: remcves author:ity of licensed child-placing agencies to file
actions to terminate parental rights; prosides adaitional requirements
for petition for adoption; allows bi.ological relatives to have
communication or contact with adoptive child under certain conditicons;
prontbits placement of manors 1n homes with certain criminal offenders;
revises requirements for form & content of petition for adoption, etc.
Amends FS. GBFFRECTIVE DATE: 10/01/2001.
01/10/01 HOUSE Prefiled
01/23/01 HOUSE Referred to Child & Family Securaty (HCC); Judicial Oversagnt
(SGC); Council fer Healthy Communities
01/29/01 HOUSE On Committee agenda-- Child & Family Security (HCC),
€2/06/01, 1:30 pm, 116-K
02/06/01 HOUSE Favorable with 12 arendmert (s) by Child ¢ Family Security
(HCC); YEAS 7 NAYS 3
02/07/0% BOUSE Now 1n Judicial Oversight (S5C); On Committee agenda--~
Judicral Oversignt (SGC), 02/08/01, 9.00 am, Reed Hall
02/08/91 HOUSE Favorable by .Judicial Oversicht (SGC); YCAS 3 NAYS 0; Now
1n Council for Healthy Communities
(12/08/01 HOUSE On Council agenda-~ Council for Healthy Communit:ies,
02/19/01, 1:30 pr, Reed Hall
02/19/01 HOUSE CS by- Council for Healthy Communities; YEAS iz NARYS O
03/05/01 HOUSE Pending review of CS under Rule &; Placed on Calendar, cn
second reading
03/06/01 ROUSE 1Introduced, referred tc Child & Famaly Security (HCC);
Judicial Oversaght (S5C): Council for Healthy Commun:ties
-HJ 00022; On Committee agenda-- Cnild & Family Security
(Hce), 02/06/01, 1-30 pm, 11f-X, Favorable with 12
anendment (s) ty Child & Family Security (HCC); YEAS 7
NAYS 3 -HJ 000677; Now in Judicial Oversight {SGC} ~HJ 00077,
On Committee agenda-- Judicial Oversight (SGC)}, 02/08/01,
9:00 am, Reed Hall; Favoramele by Juadicial Oversight (SGC);
YRAS 3 NAYS O -~HJ 00077; How 1n Councal for Healthy
Communities —-HJ 0007%; On Council agenda-- Tcuncil for
Healthy Communities, 02/19/01, 1:30 pm, Reed Hall; CS by-
Courcil tor Healthy Communrities; YEAS 12 NAYS 0 -HJ 000787
CS read first time on (3/06/01 -HJ 00073; Pendirg review of
CS under Rule & -HJ 00QCJe; Placed on Calendar, on secona
.. reading -HJ 00076
Lol HT 307 03/07/01 HOUSE Placed on Special Order Calerdar; Read second time ~HJ 00125;

e Amerdrent (s) adopted -kJ 00176 LI=-129 = 5
Z 03/08/01 HOUSE Read third time -HJ 00144; CS passed as amenced; YEAS 104 } - v
NAYS 8 -HJ 00145 ] 3 L Y P

-

—
1

03/21/01 SENATE In Messages

03/22/01 SENATE Received, referred to Children and Families -SJ 00C727;
Immediately withdrawn frem Children and Families -SJ 002Z19;
Substituted for CS/CS/SB 13R ~-SJ C0220; Read secund and third
times -SJ 00220, CS passed, YEAS 30 NAYS 8 -5J 00220

03/27/01 HOUSE Ordered enrclled =-HJ 0039%3

4/10/01 Signea by Officers ard presented to Governor -HJ 00507

4/18/01 Became law without Governor's Signature; Chapter No. 2001-3
-HJ 00552

Bill Text: (Top) o

1of3 3/28/2002 4 06 PM
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Bill Name Date Posted Available Formats
H 0141 01/11/2001 A Web Page & PDF
H 0141C1 03/06/2001 A Web Page % PDF
H 0141E1 03/08/2001 & Wab Page JxPDF
H 0141ER 03/28/2001 wh Wab Page & PDF
Amendments: M
H 0141,
Amendment ID Date Posted Available Formats . i--?
080293 02/13/2001 » Wab Page @ POF <
084865 02/13/2001 2 Web Page &' PDE T <
350063 02/13/2001 # Web Page % PDE  >—~/-
371123 02/13/2001 & Web Page # PDF o~ #~/2
431629 02/13/2001 & Web Page ¥ PDF  ~—5
400657~ 02/13/2001 ‘% Web Page § PDF =»—=2
463669 02/13/2001 & Web Page % PDF —
484617 02/13/2001 & Web Page & PDF —
£40123 02/13/2001 % Web Page & PDF e
752061 02/13/2001 v Web Page %, PDF —
861657 02/13/2001 & Web Page @ PDF 4
892697 02/13/2001 # Web Page -%:PDF -
H 0141C1-
Amendment ID Date Posted Available Formats . N LT 7
. 145223 03/07/2001 & Wab Page ¥ PDE ~ V~rv 7 > b
150685 03/06/2001 & Web Page &, PDF W
_ .+ 362071 _ 03/06/2001 & Web Page &%, PRE /*- . =0
/ 611755 03/07/2001 A WebPage # POF /. * - SA-D 120/
v 634697 03/06/2001 & Web Page % PDE ¢, ~, = 2
¥ 655347 03/06/2001 & Web Page & POF . -~» = 7
665351 03/06/2001 & Web Page # PDF ~ w6 _
V812571 03/07/2001 & Web Page # PDF RN ISP e
854707 03/06/2001 #—etrPage ¥ PDF N
v 915941 03/06/2001 X WebPage »PDF . w/
V981769 03/06/2001 &, Web Page ¥ PDF N
K 0141FE1
Amendment ID Date Posted Avallable Formats
H 0141ER:
Amendment ID Date Posted Availlable Formats
Bill Analysis: (Top) .
Analysis ID Sponsor Available Formats
h0141a T, Child & Family Secunty & PDF
h o141 ==""" Judicial Oversight & PDF
£ 014151a _— HCC <& PDF
h 0141 //_,_ /o; Child & Family Security & PDF
h 0141a /&  Judicial Oversight % PDF
h 0141z -~ <7 Child & Family Securty & PDF
3/28/2002 4:06 PM
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Jump To: Bii| Text(4) Amendments(9} Staff Analysis(2) Yote History(Q) Citations
Senate 0138: Relating to Adoption

s138 GENEBRAL BILL/CS/CS/1ST &NG by Children and Pamilies; Judiciary;
Campbell; (CO-SPONSORS) Latvala; Sabesta (Similar cS$/1sT no/H 0141,
cs/M 0415, Compare 15T XNG/H 0477, S1314)

Adoption; amends spec.fied provisions re petition & grounds for

terminating parental rights & powers of dxspos‘tioﬁ. removes authority

of licensed -hildwplacing agencies to file actions to terminate parental

rights; allows biological relatives to nave communication or contact

with adopted child wnder certailn circumstances; requires licensed

facility to adopt protocol for staff re adoptlion, etc. Amends Chs. 39,

03, 984.03, 985.03; creates 395.1024, 383.310 EFFECTIVE DATE:

10/01/20C01.

01/02/0: SENATE Frefiled

01/11/01 SENATE Referred to Judiciury; Children and Families

01/29/01 SENATE On Committee agenda-- Judiciary, 02/06/01, 3:15 pm, 412-X

02/06/01 SENATE CS by Judiciary; YFAS 5 NAYS

02/09/01 SENATE Now in Children and Families

02/12/0% SENATE On Committee agendi-- Cnilldren and Families, 02/21/01, 1:00
pm, 37-S

02/21/01 SENATE CS/CS by~ Children and Families; YEAS 6 NAYS (

02/23/01 SENATE Placed on Calendar, on second reading

03/06/0% SENATE Introduced, referred tce Judicaiary; Children and Families
-SJ 00017; On Committee agenda-- Judiciary, €2/06/01, 3:15
pm, 412-K; CS by Judiciary; YEAS 5 NAYS 2 -8J 00009; CS
read first time on 03/06/01 -SJ 00060; Now in Children and
Famil:es ~S$J 00009; On Committee agenda-~ Children and
Famalies, 02/21701, 1:00 pm, 37-S, CS/CS ky- Children and
Famil.es; YEAS & NAYS 0 -SJ 00009; CS read first time on
63/06/01 —-SJ 00060, Placed on Calendar, on secord reading
~3J 00009

03/21/01 SENATE Placed on Special Order Calendar -SJ 00¢00; Read second time Fre 2600 -o

-SJ 00:98; Amendment (s) adopted ~3J 0)0199; Ordered engrossed
~8J 00200 rag - 1

03/22/0% SENATE bouse Biil substituted ~57 00220; Laid on Table,
Link/Iden/Sim/Compare passed, refer to CS/HB 141 {Ch. 2001i-3}

Bill Text: M -

Bill Name Dats Posted Available Formats
S 0138 01/03/2001 % Web Page #20F
S 0138C1 02/09/2001 s Wab Page I PDF
S 0138C2 02/24/2001 &Wsb Page #PDF

S 0138E1 03/22/2001 JWeb Page WPDF

Committee Amendments and Filed Floor Amendments: M

S 0138:

Amendment ID Date Posted Avallable Formats
S 0138C1-

Amendment ID Date Posted Available Formats
S 0138C2:

3/28/2002 4 17 PM
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Amendment ID Date Posted Availlable Formats

204600 03/20/2001 4 Wab Page & PDE ~-rbe/!
302048 03/20/2001 2 Wsb Pags & PDF S5
512216 03/20/2001 % Wab Page & PDF
705058 7 T (03/20/2001] . WebPage % PDE - A .,
705690 03/20/2001 ¥ Web Page &' PDF ..
754366 03/20/2001 & Web Page & POF
"""" 801082 - 03/20/2001 - % Web Page & POF <

801620 03/20/2001 +» Web Page & PDF
803898 03/20/2001 & Web Page # PDF

S 0138E1:

Amendment ID Date Posted Available Formats

Staff Ana!x:il: SEE! \

Analysis ID Reference Available Formats
U5 so0138 2/7 Judiciary » PDE
e ;—/(r s 0138 2 // 6 Children and Families #{PDE
Vote History: (Top) .
No Vote History Avaifable
Citations: M

STATUTE CLTATIONS: (Top}

0033.703

0Ce3 037
0063.03S

0063.,0425

0Ce3.087
0083 08¢
063 089

0063,092

0063.2325
0383.310

20f3 3/28/2002 4 17 PM
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Jump To: Bill Text(2) Amandments(7) Staff Apalvsis(4) Yota History(2) Ciations
House 0415: Relating to Adoption

H415 GENERAL BILL/CS by Council for Smarter Goverummnt; Lynn; Byrd; Kyle;
(CO-SPONSORS} Cantens (Similar cs/1sT mnG/H 0141, cs/cs/isT xNG/S 0128,
Campare 18T RNG/M 0477,

Adoption; removes authority of licensed child-placing agencies to file
actions to terminate parental rights; provides additional requirements

for petition for adoption; allows niolcgical relatives to have
communication or contact with adoptive child under certain ccnditions;
provides for placement of minor pending adoption: specifies grounds upon
which parental
etc., Amends F<.

02/09/0%
02/21/01

03/06/01
03/16/01
03/20/01

03/22/01
04/10/0%

04/12/01
04/16/01
04/16/01
04/18/01
04/30/0%

05/01/901

05/02/01

Hous §.8 o0s/03/01

ot 5351 csroaso

05/34/01

HOUSE
HOUSE

HOUSE

HOUSE

HOUSE

HOUSE
HOUSE

HOUSE

HOUSE

SENATE

SENATE

SENATE

SENATE

SENATE
SENATE

SENA1E

HOUSE

Bill Yext: (Top)

rights may be terminated; creates Paternity Regastry,
EFFECTIVE DATE: 19/01/2001.
Prefiied
Referred to Judicial Oversight {SGC}; Ccuncil for Smarter
Government
Introduced, referred to Judicial Oversight (SGC); Council for
Smarter Government —-HJ 0NN39
On Committee agenda-- Judicial Oversight (SGCj, 03/20/01,
4:30 pm, Reed Hull
Favorable by Judiclal Oversight {SGC); YEAS 3 NAYS 1
~HJ 00343
Now 1n Council for Smarter Gevernment -HJ 00343
On Committee agenda~- Councal for 3marter Goverrnment,
04/12/01, 8:00 am, Morris Hall
CS by- Council for Smarter Governmant; YEAS 12 NAYS C
-HJ 00515; CS read first time on 04/12/01 -HJ 00512; Pending
review of CS under Rule 6 -HJ 00515; Placed on Calendar, on
second reading -HJ 00515
Placed on Special Order Calesdsr; Read second and third times
-HJ U0524; CS passed; YEAS 117 NAYS Q =-HJ 00525;
Immed:ately certafied --4J3 00525
In Messages
Recerved, referved to Judic.ary; Children and Families
-SJ 00405
Withdrawn from- Chiidren and Families ~SJ 00652
On Committee agenda-- Judiciary, ©5/01/01, 5:30 pm, 412-K
-8J 00€73; Favorabkle with 2 amendment (s) by- Judiciary;
YEAS 10 NAYS 1 -SJ 60952
Placed on Calendar, on second reading -SJ 00952 [~
Placed on Special Order Calendar -SJ 00951; Read second time — =
-SJ 01068; Amendment (s) adopted -SJ 31069; Amendment pending EN *§7
-SJ 01069 CEO A )
Placed on Special Order Calendar -SJ 01526; Pending amendment
adopted -SJ 01506; Amendment (s} adopted -SJ 01506; Read thard 12~/ 597
time ~SJ D1507; €S passed as amended; YEAS 34 NAYS 2
-SJ 01507 /306 -/
In returning messages; Died in returning Messages,
LinksIden/Sim/Compare passed, refer to CS/HB 141 {(Ch. 2001-3)

Bill Name Date Posted Avalable Formats
H 0415 02/10/2001 W Web Page # POE
H 0415C1 04/14/2001 AWeb Page #EDF
Amendments: M ,

10f3

3/28/2002 4 14 PM
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H 0415:
Amendment ID

http //www .leg state fl us/Session/index. ._Mode=ViewBillInfo& Billnum=0415& Year=2001

Date Posted

Availlable Formats

e al

H 0415C1:
Amendment ID Date Posted Available Formats .
100822 05/01/2001 # Web Page - PDF v~ 70/ ~
105046 05/01/2001 # Web Page & PDF N
304386 05/01/2001 9 Web Page i PDF ~
33t 05/01/2001 2 Wsb Page % PDE Tu7 ¥/
735168 05/02/2001 & Web Page & PDE O sa- bun e
755690 . _05/01/2001 & WebPage & PDE Gcs
251932 05/01/2001 & Web Page @ PRF o0 ¥ 2
Bill Analysis: (Top)
Analysis 1D Sponsor Available Formats
h o415 shg Judicial Oversight & PDE
'h 0415a 3/20  3udicial Oversight # PDE
P h 0415pt 4 /70 SGC & PDE
CSho415 5/ weeg <. Judiciary & PDE
Vote History: (Top)
Chamber Roll Call Vote Date Availabie Formats
HOUSE 0149 04/16/01 & Web Page
SENATE 0092 05/04/01 » Web Page
Citations: (M

STATUTE CITATIONS: (TOR)

0039.703
V0K R:1074
TO3TTH
Q039811
QU3TBIZ
wes vz

0063,037
QC63.033
0063.0425
U0sI.0A27
QUS3 02
QUs3.082
UUe3V72
Qoe30E2
063,087
0063.088
0Cs63.089

0063.092

QU0 2. LU

20f3

3/28/2002 4:14 PM
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Jump To: Bill Text(2) Amendments(3) Staff Analysis(7) Vote History(2) Citations

House 0477: Relating to Public Records/Parents ID/Newborns

"7 GEVERAL BILL/1ST ENG by Eogan; (CO-SPOMSORS) Alexander (Linked CS/2ND

2NG/H 0475, similar § 1314, Cosmpare CsS/1ST ENG/H 0141, cs/H 0415,

cs/cs/1ST ENG/S 0138, cs/cs/isT ENG/S 1312)

Public Records/Parents ID/Newborns; provides exemption from public

records requirements for information that identifies parents who leave

newborn infants at emergency medical services stations; provides

exception; provides exemption from public records requirements for

information contained in Paternity Registry; provides for future

legislative review & repeal; provides findings of public necessity.

Amends 383.51. EFFECTIVE DATE: Contingent.

02/12/01 HOUSE Prefiled

02/21/01 HOUSE Referred to Health Promotion (HCC); Judicial Oversight {(SGC};
State Administration (SGC); Council for Healthy Communities

03/02/01 HOUSE On Committee agenda-- Health Promotion (HCC), 03/06/01, 2:15
pm, 404-H

03/06/01 HOUSE Introduced, referred to Health Promotion (HCC); Judicial
Oversight (SGC); State Administration (SGC); Council for
Healthy Communities —-HJ 00044; On Committee agenda-— Health
Promotion (HCC}, 03/06/01, 2:15 pm, 404-H; Favorable with 1
amendment (s} by Health Promotion (HCC): YEAS 11 NAYS G
-HJ 00160

03/08/01 HOUSE Now in Judicial Oversight (SGC) -HJ 00160

03/16/01 HOUSE On Committee agenda-- Judicial Oversight (SGC), 03/20/01,
4:30 pm, Reed Hall

03/20/01 HOUSE Favorable by Judicial Oversight (SGC); YEAS 9 NAYS O
~HJ 00344

03/22/01 HOUSE Now in State Administration {SGC) =-HJ 00344

04/10/01 HOUSE On Committee agenda—— State Administration (SGC), 04/12/01,
9:15 am, 306-H

04/12/01 HOUSE Favorable by State Administration (SGC); YEAS 4 NAYS O
-HJ 00533

04/13/01 HOUSE Now in Council for Healthy Communities -HJ 00533

04/16/01 HOUSE On Council agenda-~ Counc:il for Healthy Communities,
04/18/01, 1:00 pm, Reed Hall

04/18/01 HOUSE Favorable with 1 amendment(s) by- Council for Healthy
Communities; YEAS 13 NAYS O -HJ 00548

04/20/01 HOUSE Placed on Calendar, on second reading -HJ 00548

04/25/01 HOUSE Placed on Special Order Calendar; Retained on Calendar

Amendment (s} adopted -HJ 00857

05/01/01 HOUSE Read third time -HJ 01486; Passed as amended; YEAS 119
NAYS O -HJ 01486

05/01/01 SENATE In Messages

05/02/01 SENATE Received, referred to Health, Aging and Long-Term Care;
Governmental Oversight and Productivity; Rules and Calendar
-SJ 00952

05/04/01 SENATE Withdrawn from Health, Aging and Long-Term Care; Governmental
Oversight and Productivity; Rules and Calendar =-SJ 01295;
Substituted for SB 1314 -SJ 01295; Read second time 7
~-SJ 01295; Amendment(s) adopted -SJ 01295; Read third time
-SJ 01295; Passed as amended; YEAS 33 NAYS 1 -SJ 01295

05/04/01 HOUSE 1In returning messages; Died i1n returning Messages,
Link/Iden/Sim/Compare passed, refer to CS/HB 475 (Ch.
2001-53}, CS/HB 141 (Ch. 2001-3}
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AS FURTHER REVISED BY THE

CHILD & FAMILY SECURITY
FINAL ANALYSIS

BILL #: CS/HB 141
RELATING TO: Adoptions
SPONSOR(S): Council for Healthy Communities & Representative(s) Lynn

TIED BILL(S):
ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:

(1) COMMITTEE ON CHILD & FAMILY SECURITY YEAS 7 NAYS 3
(20 COMMITTEE ON JUDICIAL OVERSIGHT YEAS 9 NAYS 0

(8) COUNCIL FOR HEALTHY COMMUNITIES YEAS 12 NAYS 0
(4)

©)

. SUMMARY:

Committee Substitute for House Bill 141 (Enrolled) changes ch. 39 and 63, F.S., to provide safeguards,
uniformity, and clarification regarding proceedings for termination of parental rights and finalization
proceedings in adoptions. The bill:

amends ch. 39 and 63 to provide that ch. 39 applies only to termination of parental rights
proceedings that involve dependent children in the custody of or surrendered to the Department
of Children and Families (DCF), and that ch. 63 applies to terminations of parental rights
respecting children who have been placed with intermediaries or licensed child placing agencies
for the purpose of adoption;

applies the two-step process currently required of adoption agencies and DCF to all adoptions:
first parental rights are terminated and once it has been established that the child is legally free
for adoption, there is a second proceeding creating parental rights in the adoptive parents;
requires written pre-birth and post-birth disclosures;

provides for execution of an affidavit of nonpatemity in lieu of a consent for adoption for certain
persons from whom consent is required;

provides, in the case of a newbomn, a waiting period for the execution of the consent for adoption
until 48-hours postbirth, or the day the birth mother is released from the hospital whichever is
earliest;

provides, in cases in which the waiting period does not apply, a 3-day period during which the
consent to adoption may be revoked and specifies the procedures that must be followed;

establishes categories of fees, costs and expenses which an adoptive parent may be assessed,
fee threshold limits, and providing for repayment under certain circumstances;

clarifies procedures for pre-approval, final approval and reimbursement of fees, costs and
expenses connected with an adoption;

adds criminal penalties and civil liability for withholding information and fraudulent acts; and
enumerates the duties of adoption entities and liabilities for failure to perform duties.
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. SUBSTANTIVE ANALYSIS:

A DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:
1. Less Govemment Yes [] No |l N/A [X]
2. LowerTaxes Yes ] No [] N/A [X]
3. Individual Freedom Yes [} No[] N/A [X]
4. Personal Responsibility Yes [] No |l NA [X]
5. Family Empowemment Yes [] No [l N/A (X]

For any principle that received a “no” above, please explain:
B. PRESENT SITUATION:

1. Termination of Parental Rights

Adoption is “the act of creating the legal relationship between parent and child where it did not
exist.” s. 63.032(10), F.S. Chapter 63, F.S, govems all Florida adoptions. In creating the Florida
Adoption Act in 1973, the Legislature intended to provide safeguards to protect and promote the
well being of persons being adopted and their birth and adoptive parents. s. 63.022(1), F.S. The
first of the safeguards listed is that: “The child is legally free for adoption.” s. 63.022, F.S. For this
to occur, any existing parental rights must be terminated with all due process required under the
federal and state constitutions to extinguish a fundamental right. While all adoptions are govemed
by ch. 63, how the initial step of terminating the rights of others to raise the child is done falls under
either ch. 63 or ch. 39 depending on what entity is handling the adoption.

Chapter 39, F.S., contains the law applicable to children placed in the custody of the state through
the DCF. Part Xl of ch. 39 is the law goveming the termination of parental rights of the parents of
children placed in DCF’s care. Currently, licensed child placing agencies must follow these ch. 39
standards for termination of parental rights when a parent has voluntarily placed their child with the
agency for adoption. In contrast, when the voluntary termination of parental rights is handled
through an intermediary (defined as a physician, attomey, or agency licensed out of state s. 63.032,
F.S.), ch. 63 govems the matter. Not only are the statutory provisions controlling termination of
parental rights different for agencies and intermediaries, but separate court rules apply as well.
Florida Rules of Juvenile Procedure govem proceedings under ch. 39 while Florida Family Law
Rules of Procedure govem proceedings under ch. 63. s. 39.801, F S., and Rule 12.010, Fia. Fam.
L. R. P. In Stefanos v. Rivera-Bemios, 673 So.2d 12, 14 (Fla. 1996), the Supreme Court of Florida
entered a final ruling against a father who made repeated attempts under both ch. 39 and 63 to
regain his rights after they were terminated based upon abandonment despite the mother’s
admission that she had led the father to believe she had an abortion. The complex procedural
history of this case illustrates the quagmire that can result when the same set of facts is subject to
the differing requirements and procedures of ch. 39 and 63 and required by law to be pursued
separately and simultaneously under both chapters.



STORAGE NAME h0141z.cfs.doc
DATE: June 27, 2001

PAGE: 3

2. Informed Consent and Due Process

Unlike the enumerated variety of grounds for termination of parental rights available in ch. 39, the
mechanism for termination of parental rights under ch. 63 is consent. In pertinent par, the statute
provides that unless excused by the court, written consent must be obtained from the birth mother
and from the birth father if he is established to be the father by marriage, a court order of patemity
or adoption, written acknowledgment with the Office of Vital Statistics; or if he has provided support
in a repetitive manner. ss.63.062(1)(a) and §63.062(1)(b)1-5, F.S. Under current law, consent to
adoption or consent for voluntary surrender may not be executed prior to the birth of the child.

ss. 63.062(1) and 63.082(4), F.S. With the exception of a 7-day revocation period for adoption
conducted pursuant to a surrogacy agreement, Florida does not provide a waiting period before a
consent may be signed after the child’s birth, nor does it provide for a revocation period. Most
states currently provide a waiting period, a revocation period or some combination of both. The two
most populous states, Califomia and New York, have revocation periods of 90 days and 45 days
respectively. The consent for voluntary surrender must be in the form of an affidavit signed in the
presence of two withesses and notarized or taken in court. s. 63.082(4), F.S Current law provides
that consent to adoption may be set aside due to fraud or duress.

When consent cannot be obtained, the only statutory altemative currently available is to have the
count “excuse” or “‘waive” the need for the consent. Under s. 63.072, F.S., the court may excuse
consent of a parent who has deserted or otherwise abandoned a child, of a parent whose parental
rights have been terminated in another jurisdiction, of a parent who has been declared judicially
incompetent, of a legal guardian or lawful custodian who has failed to respond, or of a spouse of the
person to be adopted who is unreasonably withholding cansent. While a termination of parental
rights may occur under both ch 39 and ch. 31 based on abandonment, these are not identical
provisions Two differences between what constitutes abandonment for the purposes of terminating
parental rights under ch. 39 and 63, conducted toward a woman while she ts pregnant and
incarcerated, are addressed in this analysis.

In 1989, in a case govemed by ch 63, the Supreme Court of Florida held that a father's conduct
toward the mother during the pregnancy could evidence abandonment of his unbom child. /n the
Matter of the Adoption of Doe, 543 So. 2d 741, 746 (Fia. 1989). Having found that the father had
abandoned his child, the Court then held that the language in ch. 63, addressing consent to an
adoption, precluded him from objecting to the subsequent adoption of his child, and therefore he
had no nght to notice or opportunity to be heard on the issue. /d. See ss.63.062, 63.072, and
63.122, F.S. In reaching this conclusion, the Court in Doe used the abandonment definition
provided in s. 39.01(1), F.S , goveming dependency cases, because ch. 63 contained no definition
of the term. Doe, 543 So. 2d. at 745.

Subsequently, in 1992, a definition of abandonment was added to s. 63.032, based upon the
definition in §39.01(1). in so doing, the Legislature codified the holding in Doe by specifically adding
the phrase “[ijn making this decision, the court may consider the conduct of a father toward the
child’s mother during her pregnancy.” See §3, ch 92-96, SB 756. The Supreme Court of Florida
interpreted “conduct” of a father for purposes of abandonment under ch 63 to mean that a father's
lack of emotional support or emotional abuse toward the mother during the pregnancy could
constitute abandonment. E A.W. v. J.S.W,, 658 So. 2d 961, 964 (Fla. 1995)(emphasis supplied).
This case 1s known as the “Baby Emily* case. The majority noted that despite the Court having
made such a determination, “absent direction from the legislature, we cannot dictate to trial courts
precisely how to evaluate the factors that go into making this decision.” /d. at 966. The problems
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stemming from this "lack of [statutory] direction® as to what constitutes abandonment are illustrated
by the history of the Baby Doe and Baby Emily cases. A total of 14 written opinions resulted from
the five appellate cases in Baby Doe and Baby Emily. While this count excludes the frial court
opinions, it should be noted that the trial court in Baby Emily reversed itself twice on the issue of
abandonment.

The definition for “abandoned” under ch. 39, F.S., provides that incarceration of a parent may
support a finding of abandonment. This provision does not appear in the definition for “abandoned”
underch. 63, F.S., s.63.032(14), F.S. The Florida Supreme Court held that a father's commission
of a violent criminal offense during a mother’s pregnancy and subsequent long-term incarceration
may support a finding of “abandonment.” See W.T.J. v. EW.R., 721 So.2d 723 (Fla. 1998).

The sanctity of the parent-child relationship is protected under both the federal and state
constitutions. /n the Matter of the Adoption of Doe, 543 So. 2d 741, 746 (Fla. 1989)(citations
omitted)(Barkett, J., specially concurring). Due process must be provided, including notice and an
opportunity to be heard, before the court may deprive someone of this constitutionally protected
relationship. An intermediary must disclose specified aspects of adoption law to the prospective
adoptive parents and obtain a statement from them acknowledging the disclosure was made. See
s.63.085(2), F.S. Under ch. 39, notice must be provided by personal service to the parents before
parental rights may be terminated. If the identity or whereabouts of the parent are unknown,
specific steps must be taken and verified for the court before termination of parental rights may
occur. Sees. 39.803, F.S. However, under ch. 63, notice must be served pursuant to Florida
Rules of Civil Procedure on any person whose consent to the adoption is required only if the
consent has not already been obtained or excused by the court. s. 63.122, F.S. Therefore, if the
court has excused consent under s. 63.072(1) by applying the definition of abandonment in s.
63.032(14), there is no notice requirement. Both ch. 39 and ch. 63 specifically prohibit a voluntary
surrender of parental rights prior to the birth of the child. However, the combination of the
abandonment definition and the consent provisions of ch. 63 as interpreted in case law can
effectively terminate a father’s patemal rights without his consent, and without him receiving notice
of the proceeding, based solely on his actions before the child is bom.

Under state rules, in adoptions handled by DCF and adoption agencies, if a child is placed with the
prospective adoptive parents prior to the termination of parental rights, the prospective adoptive
parents must execute an “at-risk placement’ statement prior to the actual placement. See Rule
65C-15.002(5), (6), F.A.C. This document must state that the agency does not have commitment of
the child for adoption and why; that the commitment proceedings have begun; that the agency will
inform the prospective adoptive parents of the court's decision; and that the child may be removed
from the prospective adoptive home. The prospective adoptive parents must agree to retum the
child to the agency. In an adoption handled by an intermediary, there is no requirement for
executing an “at-risk placement” statement.

3. Fees and Expenditures

Adoption agencies are required to meet certain reporting and auditing requirements pursuant to
administrative rules adopted by DCF. Specifically, adoption agencies must file a written fee
schedule with DCF and provide it to all persons making application for services. See

Rule 65C-15.010(4), F.A.C. The schedule must disclose certain information. Further, agencies
must execute a fee agreement with each applicant listing fees charged, services to be provided,
and provisions for payment.

intermediaries are required to report fees, costs and expenditures with the court but they do not
have to file a fee schedule with DCF, provide a written fee schedule to persons applying for



STORAGE NAME: h0141z cfs doc
DATE June 27, 2001

PAGE. 5

services, or execute a written fee agreement with such persons. intermediaries must obtain court
approval for fees in amounts greater than $1,000 and costs more than $2,500 other than actual
documented medical costs and hospital costs. s. 63.097, F.S. If the intermediary uses the services
of a licensed child-placing agency, professional, the department, or other person, the prospective
adoptive parent must pay the actual costs associated with the service provided, including the
preliminary home study, counseling and the final home investigation. The court may order the
payment of a lesser amount if there is a finding the prospective adoptive parent is unable to pay.

With the exception of adoptions by a stepparent whose spouse is a natural or adoptive parent of the
child being adopted, an adoption handled by an intermediary requires the filing of a report of
expenses and receipts 10 days before a final hearing. s 63.132, F.S. The report must detail
expenses or receipts incurred in connection with, but not hmited to, the birth and placement of the
minor and actual livng and medical expenses for the birth mother.

At any time after an adoption agreement is reached between a birth mother and the prospective
adoptive parents, a petition may be filed for a declaratory statement on that agreement, and a
hearing for prior approval of fees and costs may be held. s. 63.102(5), F.S. The statute does not
indicate who may file this pleading or who must be noticed of such a proceeding.

4. Criminal Penalties and Sanctions

Currently, a person commits a misdemeanor of the first degree if he knowingly and willfully makes
a false statement claiming patemity of a child in conjunction with a petition to terminate parental
rights under ch 39, F.S | and causes the false statement to be filed with the court. s. 39 804, F S.

Under ch. 63, F.S., a person commits a third-degree felony for violating any act prohibited under s.
63.212, F S., punishable as provided in ch. 775, F.S A person commits a second-degree
misdemeanor if the person advertises or otherwise publicizes the availability of a child for adoption.
s. 63.212(1)(h), F.S. Additionally, a court may prohibit an intermediary or an agency from placing
children for adoption in the future if it finds that the intermediary or an agency violated a provision of
ch.63,F.S.s. 63219, F.S,,

5. Central Registry of Adoption Information

Currently, DCF maintains a statewide registry, established by the Legislature in 1982. The DCF
registry is only required to maintain records of placed children, biological parents and adoptive
parents in adoption proceedings conducted by DCF or adoption agencies under ch. 63, F.S. Rule
65C-15.030, F.A.C.; ss. 63.202 and 63.233, F.S. Under current law the clerk must forward to DCF
every petition for adoption and every affidavit of fees and expenditures filed. ss 63.112(4) and
63.132(1)(c), F.S. The registry contains the names of adoptees, birth parents and adoptive parents,
as well as any information those persons wish to include. s.63.165, F.S. Registration of
information is strictly voluntary and paid for through statutorily authorized fees charged to users of
the service s 63.165(2), F.S. Allinformation contained in the registry is confidential and exempt
from the provisions of s. 119.07(1), F.S., except as permitted by law with the express permission of
the registrant. s.63.165(1), F S.

There are no similar requirements for intermediaries to retain their documents in the registry
although intermedianes as well as the DCF and adoption agencies are required to inform, in writing,
birth parents, prior to termination of parental rights, and the adoptive parents before placement, of
the existence and purpose of the registry s.63.165(3), F.S
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The court adoption files are sealed and retained for 75 years. Rule 2.075(d)(6), Florida Rules of
Judicial Administration. In cases of adoptions handled by an intermediary, DCF must provide a
family medical history form to an intermediary who intends to place the child for adoption.
s.63.082, F.S. This form must be attached to the petition for adoption and incorporated into the
final home investigation. /d. The records are retained in the Florida county where the final judgment
of adoption was entered This method of record retention has posed problems in situations such as
a medical crisis where the case file containing the final judgment cannot be located or otherwise
identified.

EFFECT OF PROPOSED CHANGES:
1. Termmination of Parental Rights

Chapter 39 is amended so that the termination of parental rights provisions within that chapter
govem only cases initiated by DCF. Such temminations result from an inability or failure of the
parents to care for a minor and thus, less often are simply a preliminary to an imminent adoption as
is most often the case when the termination is sought by an agency or intermediary. The bill places
all other adoption entities under the same standards in the same chapter of law for the purposes of
terminating parental rights and establishing that a child is legally available for adoption prior to an
adoption proceeding The term “adoption entity” is created to included the department, licensed
childcare agencies, a child-care agency registered under s. 409.176 and intermediaries.

The bill attempts to provide sufficient altematives and clarity that obtaining termination of the rights
of persons who are required to consent to adoption will not be burdensome. it requires either:

a valid executed consent, (s. 63 082, F S) or
an affidavit of nonpatemity (also waives service requirement) (s. 63.082, F.S.), or
due process notice given and person does not respond or appear (s. 63.089, F.S.), or

any of the grounds (enumerated) that under current law are grounds for ‘waiving”
consent (s. 63.089, F.S.).

2. Informed Consent

The bill streamlines and clarifies the adoption process and builds in safeguards to reduce potential
legal challenges to an adoption. The particulars by which this is accomplished are set out in greater
detail in the Section-by-Section portion of this analysis. The following is an overview of the
procedure incorporated in the bill

Before Birth.

1. Disclosure to prospective adoptive parents

2. Disclosure to person seeking to place child

3. Disclosure to anyone whose consent is required once located

4. Affidawit of Inquiry

5. Due Diligence Search-- only if location unknown

6. Approval of intended placement, file preliminary home study with court
Child is Born:

7. File petition to determine for termination of parental rights.

8. Obtain necessary consents

9. Serve petition by personal service or begin service by publication
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10. File due diigence affidavit if applicable
1. Hearing to terminate parental rights—
e 30 days after personal service
e 60 days after the first date of publication when service is by publication
12. File peftition for adoption. As soon as order terminating parental rights is filed.
13. Hearing on adoption petition. No soconer than 30 days after order terminating parental
rights is entered and no sooner than 90 days after placement.

In the vast majority of adoptions the identity and location of all persons whose consent to the
adoption is required is known to the adoption entity. In those cases, this bill permits the court to
terminate parental rights 30 days after the petition is served. If the petition is filed and served
immediately upon the child’s birth as permitted under the bill, parental rights could be terminated 30
days after birth. This as compared to the current law under which this can occur no sooner than 90
days after placement of the child in the intended adoptive home.

VWhen the location or identity of a person whose consent to the adoption is required is unknown, if
the inquiry and due diligent search are completed prior to the child’s birth as permitted under the bill
and service is initiated upon the child’s birth, the bill permits the court to terminate parental rights at
a hearing declaring the minor available for adoption 60 days after the first date service by
publication is published (the reason this is 30 days longer than when personal service is obtained is
that for constructive service to comply with law the notice must be published once a week for four
consecutive weeks). If done immediately upon the child's birth, parental rights could be terminated
60 days after birth. Again, this is done more quickly than under current law providing that the
parental rights of birth parents cannot be terminated through an adoption hearing sooner than 90
days after placement of the child in the intended adoptive home.

The adoption petition is then filed and a hearing set. The adoption hearing may be held no sooner
than 30 days after the parental rights have been terminated and 90 days after the minor has been
placed for adoption. In both scenario A and B above this fits the two-step proceeding within the
current law that provides that the final hearing for adoption can occur no sooner than 90 days after
placement.

The bill eliminates burdensome consent processes while safeguarding against constitutional
challenges with clear informed consent and notice provisions. First, no consent is needed if a
termination of parental rights is supported by one or more grounds enumerated under 63.089(3).
These grounds incorporate the criteria by which a court may currently "excuse” consent, including
abandonment. On the issue of abandonment, the bill provides specific criteria under which the
court may make a finding of "abandonment” by a parent for purposes of terminating parental rights.
The court must consider whether a parent’s actions constituted a willful disregard for the safety or
welfare of the child or unbom child; a parent, while able to do so, refused to provide financial
support or pay for medical care in an appropriate amount; anyone prevented the person alleged to
have abandoned the child from providing support or paying for medical care, and the amount of
support or expense paid was appropriate relative to resources available. s. 63.089(4), F.S. Pre-birth
conduct may only be used as a basis for a finding of abandonment in those situations in which the
father was informed that he was the father or in which a diligent search and notice were made to
inform the person that he was or could be the father of the minor. s. 63.089(5), F.S. The bill
expressly excludes a finding of abandonment based on a lack of emotional support during a
mother’s pregnancy but does allow such a finding based on emotional abuse endured by the
mother during her pregnancy. s. 63.089(4), F.S. Finally, grounds for a finding of abandonment
include incarceration of a parent when the parent of a child is incarcerated on or after October 1,
2000, in state or federal prison and either the penod of expected incarceration is for a substantial
period during the minor's minority; the parent is a career or serious felony offender, as defined in
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specified sections of law; or the continuing parent-child relationship would be hammful based on a
finding of clear and convincing evidence. s. 63.089, F.S.

In addition, the bill clarifies that parental nghts may be termminated if the person whose consent is
required fails to timely answer or appear after proper personal service or constructive service The
bill also creates an affidavit of nonpatemity that may be executed in lieu of consent. A person
executing such an affidavit acknowledges they are waiving any right to further notice in the matter.
The bill adds three categories of persons to the current list of persons whose consent to adoption is
required: a father who has provided or has attempted to provide the child or the mother during her
pregnancy with support in a repetitive, customary matter, a person who has been identified by the
birth mother as a person she has reason to believe may be the father of the minor in an action to
terminate parental rights pending adoption pursuant to ch. 63; and any person who is a party in any
pending proceeding in which patemity, custody, or termination of parental rights regarding the minor
1s at issue. To address instances where the identity or location of persons whose consent is
required is unknown, the bill incorporates a modified version of the due diligent search and inquiry
provisions that currently apply under s. 39.803 to agencies and the due diligence affidavit applicable
in family law matters, Form 12.913(b), Florida Family Law Rules of Procedure.

Building on the current requirement that certain aspects of adoption law be disclosed to the
prospective adoptive parents, the bill provides a detailed summation of the applicable lawin a
wntten form The bill provides that the written disclosure form will be given to persons who consent
to adoption is required and to prospective adoptive parents. Informing people fully of the
implications of ending a parental relationship or creating one should both increase the likelihood

that those participating are doing so aware of the result and reduce subsequent challenges. In
addition, the bill also requires that prospective adoptive parents sign an “at risk statement” in all

adoptions where the placement of a child with the prospective adoptive parents occurs before
parental rights are terminated. This is similar to the existing administrative requirements by DCF for
adoption agencies. See Rule 65C-15.002(5) and (6), F.A.C

In the case of a minor who is to be placed with prospective adoptive parents upon the minor's
release from a licensed hospital or birth center following birth, the bili provides that the consent may
not be executed until sooner than 48 hours after the minor’s birth or the day the birth mother has
been notified that she is fit to be released from a licensed hospital or birth center whichever is
earliest. For any minor to whom the waiting period would not apply, while the consent is valid upon
execution, it Is subject to a 3-day revocation penod or may be revoked any time prior to the
placement of the minor with the prospective adoptive parents, whichever is later. In no
circumstance would both the waiting period and the revocation period apply. This minimum time
period allowing the person consenting to permanently surrendering all rights to the child to consider
the decision having been provided written disclosure of the consequences would significantly
diminish the credibility of any claim that the consent was given under fraud or duress. Further, the
bill provides a written consent form stating clearly the nghts being relinquished. Evidencing that
such information has been made available at the time the consent is executed in addition to already
being provided at the beginning of the process through the disclosure also reduces the chance that
a challenge would anse that the consent was executed under fraud or duress.

The bill also iIncorporates in ss.63.089(7) and s.63.142(4), F.S, the procedures currently found in
s.63.0423, and thus currently only applicable with respect to abandoned newboms under those
sections, for setting aside a judgment terminating parental nghts or a subsequent judgment of
adoption based on a claim of fraudulent concealment, which precluded the parent from timely
asserting parental rights under the law. However, such motion cannot be filed later than 2 years
after the date of the judgment terminating the parental rights. Unless good cause is shown
otherwise, a preliminary hearing must be held waithin 30 days of the motion to determine parent-
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child contact, if any, pending resolution of the matter, and specific written findings must be included
in the order. The court may also order patemity testing on its own or upon motion of any party, if
patemity has not been previously established Within 45 days (except for good cause shown) of the
preliminary hearing, the court must hold a final heanng on the motion to set aside the judgment.

3 Fees and Expenditures

Section 63 097, F.S., relating to fees, is amended. Subsection (1) allows specific fees to be
assessed by an adoption agency, which is licensed by the department. Subsection (2) enumerates
those fees, costs, and expenses related to the adoption, which may be appropriately paid out by or
assessed upon adoptive parents by the adoption entity. Those fees, costs, and expenses include
but are not limited to, reasonabile living expenses, reasonable medical expenses, court and litigation
expenses, advertising costs, professional fees and other expenses associated with complying with
chapter requirements, subsection (3) sets forth the threshold limits for certain classes of fees before
court approval is required. Subsection (4) requires the court to make a finding of extraordinary
circumstances before approving any fee not enumerated or otherwise prohibited under this section.
Subsection (5) prohibits certain fees such as: a) fees for locating a minor for adoption, b) non-
refundable lump sum payments, and c) facilitation or acquisition fees if not specifically identified.

Section 63.102, F.S,, relating in part to proceedings for approval of fees and costs, is amended to
make all adoption entities subject to the mandates currently imposed on intermediaries. Certain
fees and costs in excess of set amounts must be pre-approved by the court and a contract for fees,
costs, and expenses must be in writing. Additionally, this section provides a 3-day period from the
date of execution to cancel an adoption agreement for payment of fees, costs, and expenses.

Section 63.132, F.S,, relating to reports of expenses and receipts to the courts, is amended to
require an adoption entity to file an affidavit with the court itemizing all fees, costs, and expenses,
and the basis for such, related to the termination of parental rights and subsequent adoption. The
adoption entity and the prospective adoptive parents must sign the affidavit. A copy of the affidavit
must be provided to the prospective adoptive parents at the time the affidavit is executed.

Upon final approval or disapproval of the fees, the court is required to issue a separate order and
specify the basis for approval or denial of these fees. This section does not amend current law
regarding the exception of these fee provisions in cases involving adoptions by a stepparent whose
spouse is a parent of the minor.

4. Criminal Penalties and Sanctions

Section 63.039, F.S,, is created to provide for the duties of an adoption entity and states possible
sanctions for violations thereof. The bill enumerates objective affirmative duties of an adoption
entity and provides that a material failure on the part of the adoption entity to meet any of these
duties may result in liability to the prospective adoptive parents for whom all sums paid by them or
on their behalf in anticipation or in connection with the adoption may be recovered Further, an
adoption entity will be kable for all sums paid by the prospective adoptive parents or on their behalf
if the court finds that consent or an affidavit of nonpatemity was obtained by fraud or duress
aftributable to the action of the adoption entity. In addition, the court may award reasonable
attomey’s fees and costs incurred by the prospective adoptive parents in connection with the
adoption and any related litigation. The award must be paid directly to the prospective adoptive
parents by the adoption entity or by any applicable insurance carier on behalf of the adoption
entity. Finally, the court must forward to DCF a copy of any order imposing sanctions against an
adoption agency and to the Florida Bar, if the sanctions are imposed against an intermediary.
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Section 63.212, F.S., related to prohibited acts, is amended to impose criminal penalties and civil
liabilities upon any person for specific violations. A person commits a second-degree
misdemeanor, punishable as provided in ss. 775.082 or 775.083, F.S., for any of the following acts:

knowingly and willfully providing false information,
knowingly withholding material information,

¢ intending to defraud an adoption entity by accepting benefits from more than one adoption
entity in connection with the same pregnancy without disclosing such fact to that entity, or

e knowingly filing a petition for termination of parental rights in a county inconsistent with the
venue required when a parent intends to object to said termination.

In addition, that person is liable for damages caused by those acts or omissions, including
reasonable attorney’s fees and costs. The damages may be recovered either through an award of
restitution in a criminal proceeding or through an award in a civil action.

Section 63.219, F.S , relating to the court-ordered sanction prohibiting an intermediary or an agency
from placing a minor for adoption in the future, is amended to apply to all adoption entities that
violate any provision of ch 63, F.S.

5 Centralized State Registry of Adoption Information

The bill amends statutory provisions to address concems regarding the issue of non-centralized
location of court adoption records. Sections 39 812 and 63.082, F.S., are amended to require that a
form, provided by the department to adoption entities, contain the medical and social history of the
parents and all information as required by the department. See ss. 39.812, F.S. and 63.082(3), F.S.

Section 63.165, F.S,, relating to the state registry, is amended to require DCF’s registry to retain
these documents for 99 years or as stated by applicable rule, whichever is longer. This requirement
to maintain records applies to all records of adoptions

D. SECTION-BY-SECTION ANALYSIS:

Sections 1-5: Amends F.S 39 703, 39.802, 39.806, 39.811 and 39 812 to delete reference to
licensed child-placing agencies as part of the provisions of the bill moving the terminations of
parental rights that do not involve the department into ch. 63; section 5, amending F.S. 39.812,
also clarifies that certain provisions of ch. 63 do not apply to adoptions subsequent to ch. 39
terminations of parental rights to eliminate duplicative procedures.

Section 6: Amends F.S. 63.022 regarding legislative intent to make technical and conforming
changes.

Section 7° Amends F.S. 63.032 to put the definitions in alphabetical order and to revise the
following: “intermediary” is revised to delete physicians; “suitability of the intended placement” is
revised to include any familial relationship between the child and the prospective placement;
“adoption entity” is created as an inclusive term, and is defined as the Department; an agency; a

child-caring agency registered under F.S. 409.176; or an intermediary; and “parent’ is defined as in
s 39.01,FS.

Section 8: Creates F.S. 63.037 to clarify that certain provisions of ch. 63 do not apply to adoptions
subsequent to ch. 39 teminations of parental nghts to eliminate duplicative procedures.
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Section 9: Creates F.S. 63.039 regarding the duty of an adoption entity to prospective adoptive
parents. Sets forth specific duties and provides for cause of action if failure to matenally meet a
specified duty causes stated damages. Requires the court provide any order that imposes
sanctions against an attomey or agency for violations of ch. 63 to The Florida Bar or to DCF
respectively within 30 days after the date the order was issued. Allows an applicable insurance
carrier to pay a court-ordered award of damages on behalf of an adoption entity.

Section 10: Amends F.S. 63.0425 to conform to the new definition of adoption entity, with regard
to a grandparent’s right to adopt.

Section 11: Amends F.S. 63.0427 regarding adoptive minor’s right to continue communications or
contact with siblings. Allows an adoptive child to maintain certain communication with specific
biological relatives upon the agreement of the adoptive parent.

Section 12: Amends F.S 63.052 Provides that a minor is to be placed in licensed foster care or
with a birth relative if the minor 1s surrendered for subsequent adoption and a suitable prospective
home is not available. Clarifies that the fact that a minor is temporarily placed with the prospective
adoptive parents does not give rise to a presumption that the parental rights of the parents will
subsequently be terminated. Clarifies that the court retains junsdiction of a minor placed for
adoption until the adoption is final.

Section 13: Amends F.S. 63.062 regarding persons who must consent. The specifics of that
procedure are detailed under the “Effect of Proposed Changes” section of this analysis.

Section 14. Amends F.S. 63.082 regarding the execution of consent. Creates an affidavit of
nonpaternity and provides that it may be executed in lieu of consent in certain circumstances.
Requires each parent to be interviewed prior to the consent being executed but allows substitution
of an affidavit of diligent search respecting either parent if the parent cannot be located or is
unidentified. Allow persons signing the affidavits to give a driver's license number or state
identification card number in lieu of the currently required social security numbers. The bill grants
the person who signs the consent the right to have at least one of the witnesses be an individual of
his or her own choosing.

Requires the consent to adoption to contain a specific acknowledgment of the parent’s rights.
Requires specified disclosure be given before any consent to adoption or affidavit of nonpatemity
is executed, but after the birth of the child. Requires a copy of each consent signed to be provided
to each person whose consent is required. The copy can either be hand delivered with a written
acknowledgment of receipt, or mailed by first class United States mail. The onginal must be filed
with the petition for termination of parental rights pending adoption.

Consent may not be signed earlier than 48 hours after the minor’s birth, or the day the mother is
determined in writing to be fit for release from a licensed hospital or birth center, whichever is
sooner. Upon execution, the consent may only be withdrawn upon a judicial finding of fraud or
duress.

If the minor 1s not placed upon release following birth from a licensed hospital or birth center, the
waiting period does not apply. Instead, consent may be withdrawn for any reason within 3 days or
until placement of the minor with the prospective adoptive parents, which ever is later. Provides

procedures for notifying the adoption entity in writing by certified mail, retum receipt requested, not
later than 3 business days after execution of consent or 1 business day after the date of the birth

mother’s discharge from a licensed hospital or birth center, whichever occurs later. Defines
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‘business day.” Requires the adoption entity to retum the minor within 3 days of receiving written
notice of withdrawal of consent, unless upon motion for emergency hearing the court detemmines
that placement with the person who withdrew consent would endanger the minor. Provides that an
affidavit of nonpatemity may be withdrawn only if the court finds that the affidavit was obtained by
fraud or under duress.

Section 15: Substantially rewords F.S. 63.085 regarding disclosure by adoption entities Provides
specific information to be disclosed and procedures for communicating the disclosure and
evidencing that it has occurred

Section 16: Creates F.S. 63.087 regarding proceedings to terminate parental rights pending
adoption. Provides a procedure combining elements of termination proceedings involving the
department and agencies under ch. 39 and those currently applicable to intermediaries under ch.
63 The specifics of that procedure are detailed under the "Effect of Proposed Changes” section of
this analysis

Section 17: Creates F.S. 63.088 regarding notice and service. Requires diligent search begin
within abbreviated time limits, including specifying that it may be conducted prior to the birth of the
child whose placement is anticipated. Requires specific diligent search process if location or
identity of person whose consent is required is unknown similar to those required when parental
rights are terminated under ch. 39. Incorporates a diligent search affidavit nearly identical to that
currently applicable in dissolution of marriage cases. Sets forth the form of the notice of petition
and hearing to terminate parental rights pending adoption

Section 18: Creates F.S. 63.089 establishing the proceeding to terminate parental rights pending
adoption. Requires a full evidentiary hearing. Provides prerequisites that must be met before the
court may hold the hearing. Provides grounds upon which parental rights may be terminated.
Provides factors for the court to consider in making a determination of abandonment. Allows for
finding of abandonment by an incarcerated parent under certain circumstances.

Incorporates the procedures cumrently found in s.63.0423, and thus currently only applicable with
respect to abandoned newbomns under those sections, making them applicable to all judgments
terminating parental rights and of adoption: provides that a judgment terminating parental nghts
pending adoption is voidable if upon the motion of the parent, the court finds that a person
knowingly gave false information that prevented the parent from timely making known his or her
desire to assume parental responsibilities toward the minor The motion must be filed no later than
2 years after the date the judgment to which the motion is directed was entered. Requires the
court to conduct a final evidentiary hearing no later than 45 days after the filing of such motion.
Requires the court to conduct a preliminary hearing within 30 days of filing of such motion, to
determine what contact, if any, shall be permitted between the parent and the child. Provides for
confidentiality of records and papers.

Section 19: Amends F S 63.092 regarding the report to the court of intended placement by an
intermediary. Makes technical and conforming changes.

Requires that a copy of the home study be provided to the adoptive parent who where the subject
of the home study.

Prohibits placement of a minor in a home where a person resides that has been determined by a
court to be a sexual predator, a habitual violent felony offender, a person convicted of child abuse,
a person convicted of first degree or second degree murder, a person convicted of sexual battery
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that constitutes a capital, life, or first degree felony or convicted of a substantially similar offense in
another state, the District of Columbia, the United States or any U.S. termitory.

Requires the prospective adoptive parents to acknowiedge in writing that the placement is at-risk if
the minor is placed in the prospective adoptive home before the parental rights of the parents are
terminated

Section 20: Amends F.S. 63.097 regarding fees. Sets forth the fees, costs, and expenses that
may be assessed or paid. Reasonable living expenses of the birth mother may only be paid if the
birth mother is unable to pay due to involuntary unemployment, or medical disability. Also includes
reasonable and necessary medical expenses, expenses to comply with the requirements of ch. 63,
court filing expenses, and costs associated with advertising. Sets forth the professional fees that
may be paid. Prior approval of the court is not required until the cumulative total of amounts
pemitted exceeds $2,500 in legal or other fees; $500 in court costs; or $3,000 in expenditures.

Provides that the following fees, costs, and expenses are prohibited:

1) Any fee or expense that constitutes payment for locating a minor for adoption.

(2) Cumulative expenses in excess of $500 which are incurred prior to the date the
prospective adoptive parent retains the adoption entity.

3) Any lump-sum payment to the entity which is nonrefundable directly to the payor or
which is not itemized on the affidavit.

“4) Any fee on the affidavit that does not specify the service that was provided and for which
the fee is being charged, such as a fee for facilitation, or acquisition.

Section 21: Amends F.S. 63.102 regarding the filing of petition for adoption. Makes technical
and conforming changes. Regarding prior approval of fees and costs requires a contract for the
payment of fees, costs, and expenditures to be in writing. Any person who enters into the
contract has 3 business days in which to cancel the contract. The contract may not require and
the court may not approve any lump-sum payment that is nonrefundable or any amount that
constitutes payment for locating a minor for adoption. Provides for certain requirements when a
petition for a declaratory statement is filed. Provides that prior approval of fees and costs by the
court does not obligate the parent to ultimately relinquish the minor for adoption.

Section 22: Amends F.S. 63 112 regarding the petition for adoption. Requires the case style
and the date of the entry of the order terminating parental rights or the judgment declaring a
minor available for adoption to be included in the petition for adoption. Requires a certified copy
of the court order terminating parental rights under ch. 39 or the judgment declaring a minor
available for adoption to be filed with the clerk of the court at the time the petition is filed.

Section 23: Amends F.S. 63.122 regarding notice of hearing on adoption petition. Provides
that the hearing may not be held sooner than 30 days after the date the judgment terminating
parental rights was entered, or sooner than 90 days after the date the minor was placed in the
physical custody of the petitioner.

Section 24: Amends F.S. 63.125 regarding the final home investigation to make technical and
conforming changes.



STORAGE NAME: h0141z.cfs.doc
DATE: June 27, 2001

PAGE: 14

Section 25: Amends F.S. 63.132 regarding the affidavit of expenditures and receipts. Requires
the affidavit to be signed by the adoption entity and the prospective adoptive parents. Requires
the department to retain records for five years. Copies of affidavits received by the department
must be provided upon the request of any person. The department must redact all identifying
references to the minor, the parent, or the adoptive parent. The intent is to create a resource for
adoptive parents and others wishing to obtain information about the cost of adoption in this
state. Requires the affidavit to state whether any of the expenses were or are eligible to be paid
for by any collateral sources. Requires the court to issue a separate order approving or
disapproving the fees, costs, and expenditures itemized in the affidavit.

Section 26: Amends F.S. 63.142 regarding judgment of adoption. Incorporates the procedures
currently found in s.63.0423, and thus currently only applicable with respect to abandoned
newboms under those sections, making them applicable to all judgments terminating parental
rights and of adoptfion. Provides that a judgment terminating parental nghts pending adoption is
voidable, and any later judgment of adoption is voidable, if upon motion of the parent, the court
finds that any person knowingly gave false information that prevented the parent from timely
making known his or her desire to assume parental responsibilities. A motion must be filed with
the court that entered the original judgment, and be filed no later than fwo years after the date
the judgment to which the motion 1s directed was entered. Requires a preliminary hearing to
determine what contact, if any, shall be pemmitted between the parent and the child. Requires
the court to conduct a final evidentiary hearing no later than 45 days after the filing of such
motion.

Section 27: Amends F.S. 63.162 to conform to the new definition of adoption entities with
regard to confidentiality requirements.

Section 28: Amends F.S. 63.165 regarding the state registry of adoption information. Requires
the registry to include the certified statement of the final decree of adoption provided by the

clerk of the court. Requires the department to maintain the registry records for the time required
by rules, or for 99 years, whichever period is greater.

Section 29: Amends F.S. 63.202 to conform to the new definition of adoption entity as it relates
to the authority of the department to license.

Section 30: Amends F.S 63.207 regarding out-of-state placement. Expands those instances
where a minor may be placed out of state to include instances when the parent placing the
minor files an affidavit that the parent chooses to place the minor out of state and giving the
reason why or “for other good cause.”

Section 31° Amends F.S. 63 212 relating to prohibited acts to make technical and conforming
changes.

Section 32: Amends F.S. 63.219 to conform to the new definition of adoption entity as it relates
to sanctions.

Section 33: Creates F.S. 63.2325, provides that the failure to meet any requirements regarding
the conditions for revocation of a consent to adoption or affidavit of nonpatemity as specified in
this bill does not constitute grounds for revocation of a consent to adoption or affidavit of
nonpatemity unless the extent and circumstances of such a failure result in a material failure of
fundamental faimess in the administration of due process, or the failure constitutes or
contributes to fraud or duress in obtaining a consent to adoption or affidavit of nonpatemity.
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Section 34: Amends F.S. 984.03 to make technical and conforming changes to the definition of
parent.

Section 35: Amends F.S. 985.03 to make technical and conforming changes to the definition of
parent.

Section 36: Repeals F.S. 63.072, regarding persons whose consent to an adoption may be
waived.

Section 37: Provides that any petition for adoption filed before October 1, 2001, shall be
govemed by the law in effect at the time the petition was filed.

Section 38: Allows valid provisions of the law to remain in effect if a court finds any specific
prowision invalid.

Section 39: Creates F.S 395 1024 to require licensed facilities to adopt a protocol for staff to
be knowledgeable of adoption waiting periods, revocation and the contents of the consent to
adoption and describes the supportive and unbiased manner in which facility staff will interact
with birth parents and prospective adoptive parents regarding the adoption.

Section 40: Creates F.S. 383.310 to require licensed facilities to adopt a protocol for staff to be
knowledgeable of adoption waiting periods, revocation and the contents of the consent to
adoption and describes the supportive and unbiased manner in which facility staff will interact
with birth parents and prospective adoptive parents regarding the adoption.

Section 41: Provides that this act shall take effect October 1, 2001.

ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A FISCAL IMPACT ON STATE GOVERNMENT:

1.

2.

Revenues:

N/A
Expenditures:

The Department of Children and Families has determined preliminarily that the requirements in
this bill have minimal fiscal impact and are manageable with cumrent staff and resources.

This bill provides for a proceeding to terminate parental rights pending adoption and then a
subsequent adoption hearing. The bifurcation of this process may result in minimal additional
costs to the court system. The bill also provides additional procedural safeguards that may
result in fewer post adoption challenges, and thus may result in fewer costs for the court
system. According to the Office of State Courts Administrator the fiscal impact from this
legislation cannot be determined but should be minimal.

B  FISCAL IMPACT ON LOCAL GOVERNMENTS:

1.

Revenues:

N/A
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2. Expenditures:
N/A
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

There may be some additional court and administrative costs to participants arising from the
requirement to bifurcate the termination of parental rights of the parents and the finalization of the
adoption proceedings in two separate actions. However, any increased costs may be dependent on
a number of factors including, but not limited to, travel ime to the venues for the hearings by the
different parties involved, and the number of hearings held.

In adoptions handled by adoption agencies, there may be an increase in costs and other expenses
associated with the submission of additional documentation such as affidavits related to diligent
search, inquiry, fees and expenses, and acknowledgments of receipts of pre-birth and postbirth
disclosure. Finally, there will be additional expenses incurred associated with conducting searches
of and notices to persons whose consents are required, and with copying and distributing consent,
disclosure and family medical and social history forms, to parents and other persons as required by
the bill.

However, these additional front-end costs or expenses may be offset somewhat by the mitigation in
litigation that have historically arisen from claims based on invalid or lack of informed consent,
inadequate notice, fraud, duress, and insufficient disclosure. Challenges to set aside or otherwise
invalidate judgments terminating parental rights and subsequent judgments of adoptions may be
more difficult to make if the parties adhere to the stricter and more explicit procedural safeguards.
Parents, especially prospective parents, may be more assured by the certainty and finality of
judgments terminating parental rights and subsequent adoptions, particularly after the statutory
period of repose expires

Additionally, parents may be better informed about the financial expenses engendered by adoption
as the bill delineates guidelines and threshold limits for fees, costs, and expenses. Adoption entities
may be held more accountable for their actions based on their statutory duties to ensure
compliance

D FISCAL COMMENTS:
N/A
V. CONSEQUENCES OF ARTICLE Vil, SECTION 18 OF THE FLORIDA CONSTITUTION:

A APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds.

B REDUCTION OF REVENUE RAISING AUTHORITY:
The bill will not reduce the authority of municipalities and counties to raise revenues.
C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES.

This bill will not reduce the state tax shared with counties and municipalities.
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V. COMMENTS:

A CONSTITUTIONAL ISSUES:

e The bill tries to balance the constitutionally protected rights of parents against the interest of all
parties, including the children, in the finality and certainty of adoption proceedings and
judgments. The bill requires strict and timely adherence to consent, disclosure, service, notice
and hearing requirements prior to the entry of judgments for termination of parental rights and
subsequent adoption.

¢+ The Supreme Court of Flonda recognizes the interest of parents in determining the care and
upbringing of their children free from govemmental intervention as a “longstanding and
fundamental liberty interest® Beagle v Beagle, 678 So.2d 1271, 1275 (Fla 1996), quoting
Padgett v. Department of Health and Rehabilitative Services, 577 So.2d 565, 570 (Fla 1991).
In Beagle, the court stated that the fundamental interest in parenting is protected by both the
Florida and Federal Constitutions. Beagle, 678 at 1271. See also Santosky v Kramer, 455 US
745, 102 SCT 1388, 71 Led 2d 599 (1982). The court goes on to explain thatin Flonda this
protection stems from the privacy provision that was added to the state constitution in 1980, the
enactment of which the court has interpreted as providing a right “much broader in scope than
that of the Federal Constitution.” Beagle, 678 at 1271, quoting Winfield v. Division of Pari-
Mutual Wagering, 477 So.2d 544, 548 (Fla. 1985). For an unwed father, these constitutional
protections only extend to the opportunity to develop the parental relationship; the failure to
grasp the opportunity by accepting some measure of responsibility for the child can result n a
loss of those protections. In the Matter of the Adoption of Doe, 543 So0.2d 741, 748 (Fla. 1989).

B. RULE-MAKING AUTHORITY:
N/A

C. OTHER COMMENTS:
BILL HISTORY

01/10/01 HOUSE Prefiled

01/23/01 HOUSE Refemed to Child & Family Security (HCC); Judicial Oversight
(SGC); Council for Healthy Communities

01/29/01 HOUSE On Committee agenda— Child & Family Security (HCC),
02/06/01, 1:30 pm, 116-K

02/06/01 HOUSE Favorable with 12 amendment(s) by Child & Family Security
(HCC); YEAS 7 NAYS 3

02/07/01 HOUSE Now in Judicial Oversight (SGC); On Committee agenda--
Judicial Oversight (SGC), 02/08/01, 9:00 am, Reed Hall

02/08/01 HOUSE Favorable by Judicial Oversight (SGC); YEAS 9 NAYS 0; Now
in Council for Healthy Communities

02/09/01 HOUSE On Council agenda-- Council for Healthy Communities,
02/19/01, 1:30 pm, Reed Hall

02/19/01 HOUSE CS by- Council for Healthy Communities; YEAS 12 NAYS 0

03/05/01 HOUSE Pending review of CS under Rule 6; Placed on Calendar, on
second reading

03/06/01 HOUSE Introduced, referred to Child & Family Security (HCC);
Judicial Oversight (SGC); Council for Healthy Communities
-HJ 00022; On Committee agenda-- Child & Family Security
(HCC), 02/06/01, 1:30 pm, 116-K; Favorable with 12
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amendment(s) by Child & Family Security (HCC); YEAS 7
NAYS 3 -HJ 00077; Now in Judicial Oversight (SGC) -HJ 00077,
On Committee agenda~ Judicial Oversight (SGC), 02/08/01,
9:00 am, Reed Hall; Favorable by Judicial Oversight (SGC);
YEAS 9 NAYS 0-HJ 00077, Now in Council for Healthy
Communities -HJ 00077; On Council agenda— Council for
Healthy Communities, 02/19/01, 1:30 pm, Reed Hall; CS by-
Council for Healthy Communities; YEAS 12 NAYS 0 -HJ 00076;
CS read first time on 03/06/01 -HJ 00073; Pending review of
CS under Rule 6 -HJ 00076; Placed on Calendar, on second
reading -HJ 00076

03/07/01 HOUSE Placed on Special Order Calendar; Read second time -HJ 00125;
Amendment(s) adopted -HJ 00126

03/08/01 HOUSE Read third time -HJ 00144; CS passed as amended; YEAS 104
NAYS 8-HJ 00145

03/21/01 SENATE In Messages

03/22/01 SENATE Received, referred to Children and Families -SJ 00227,
Immediately withdrawn from Children and Families -SJ 00219;
Substituted for CS/CS/SB 138 -SJ 00220; Read second and third
times -SJ 00220, CS passed; YEAS 30 NAYS 8 -SJ 00220

03/27/01 HOUSE Ordered enrolled -HJ 00393

04/10/01 Signed by Officers and presented to Govemor -HJ 00507

04/18/01 Became Law without Govemor’s Signature; Chapter No. 2001-3
-HJ 00552

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

On February 6, 2001, the Committee on Child & Family Security adopted the following amendments to
HB 141.

Amendment # 1 [Section 6, page 15, lines 3-7]
Clarifies legislative intent language that all parents, adoptive or otherwise and children in any adoption
proceeding receive the benefits to which they are entitled by the requirements of the chapter.

Amendment # 2 [Section 9, page 20, lines 1-29]
Relocates a prowision regarding award of attorney’s fees to persons whose consent to adoption or
affidavit of nonpatemity was obtained by fraud or under duress.

Clarifies that it is the clerk of the court that must forward copies of sanction orders to the respective
regulating or qualifying entities.

Corrects omission and includes who should receive copies of court-ordered sanction orders against
child-caring agencies registered under s 409 176, F S., or against out-of-state licensed agencies
qualified to handle adoptions in the state such that all sanction orders against any adoption entity are
forwarded by the clerk to the respective regulating or qualifying entity.

Amendment # 3 [Section 13, page 32, line 28]
Replaces the term “surrendered to” with the term “placed with the” since children are not surrendered to
adoptive parents but placed with them.

Amendment # 4 [Section 13, page 33, between lines 28 & 29]
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Adds a heading to the suggested statutory form for “Consent to Adoption” to provide clear notice as to
what form is being executed.

Amendment # 5 [Section 14, page 48, line 27]
Clarifies that an affidavit of nonpatemity is withdrawn, not revoked like consent to adoption. Comects
spelling error by replacing “or” with “of.”

Amendment # 6 [Section 16, page 55, lines 16-20]

Adds in the notice of petition for termination of parental rights language that explains the law, states that
a person is entitied to object to the termination of parental rights and to the waiver of venue by either
appearing at the hearing or filing a written objection with the court.

Amendment # 7 [Section 17, page 63, line 17]

Changes the date from October 1, 2000, to October 1, 2001, to reflect the date after which a parent who
is incarcerated may be considered to have abandoned his or her child for purposes of termination of
parental rights proceedings.

Amendment # 8 [Section 18, page 67, line 28 and page 68, line 9]
Inserts child-caring agencies under 409.176 making the section parallel to the other sections of the bill.

Amendment # 9 [Section 20, page 73, line 27] Corrects a scrivener's error.

Amendment # 10 [Section 21, page 76, lines 25-26)
Removes incorrect terminalogy refemng to the *judgment declaring a minor avaitable for adoption”

Amendment # 11 [Section 28, page, 87, line 23 through page 88, line 8]
With title amendment. Eliminates re-enactment of existing statutory provision goveming statute of
repose in adoption proceedings.

Amendment # 12 [Section 33, page 99, line 12] with title amendment
Clarifies that an affidavit of nonpatemity is withdrawn, not revoked like consent to adoption. Corrects
spelling error by replacing “or” with “of.”

On February 8, 2001, the Committee on Judicial Oversight adopted no further amendments to the bill.

On February 19, 2001, the Council for Healthy Communites adopted the following amendments to the
bill

Amendment b [Adds Section 11, page 21, between lines 8 & 9 and renumbers subseguent sections]
Amends s. 63.0427, F.S., to allow an adoptive child to maintain certain communication with specific
biological relatives upon the agreement of the adoptive parent.

Amendment d [Section 14, page 39, line 27]
Clarifies the actions needed by a person to be considered as seeking to place a minor for adoption.

Amendment ¢ [Section 21, page 77, lines 3-5]
Technical. Removes obsolete provision regarding court judgment declaring a minor available for
adoption.

Amendment g [Section 18, page 67, line 16)
Prohibits placement of a minor in a home where a sexual predator resides.
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VI

Amendment e [Section 12, page 25, line 17-18]

Adds a father who has provided or has attempted to provide the child or the mother during her
pregnancy with support in a repetitive, customary matter to the list of those persons who must consent
to the termination of parental rights.

Amendment f [Section 15, page 51, line 3]
Allows testimony by electronic means for a witness in termination of parental rights hearing located in
another jurisdiction.

The Council for Healthy Communities adopted HB 141 and the amendments traveling with the bill as a
council substitute.

On March 7, 2001 the House on second reading of the bill adopted the following amendments:

Amendment #1 [Section 16, page 54, line 15]
Changed the word “may” to “must.”

Amendment #2 [Section 18, page 68, line 4)
Removed * clerk of the” from the bill.

Amendment #3 [Section 19, page 71, line 7]
Requires that the intended adoptive parents receive a copy of the home study.
Amendment #4 [Section 21, page 78, lines 21-23]

Delineates requirements for the filing of a petition for a declaratory statement.

Amendment #5 [Section 21, page 80, lines 7 and 8]
Technical and conforming changes.

Amendment #6 & #7 [Section 39, page 103, lines 2 and 3]

Requires that a licensed medical facility under ch. 395 and 383 adopt protocol conceming certain
adoption requirements.

SIGNATURES:

COMMITTEE ON CHILD & FAMILY SECURITY"
Prepared by: Staff Director:

Bob Barrios Bob Bamos
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Prepared by: Staff Director:

Carol Preston Lynne Overton
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