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SOnhne h• uns tne Cat111in11S \ L1gisla1on \l1fqr11otio, \ Sltlllos & \ Lobh,111
Cont11 (onslllution \ l1l1111otio1 

Select Year: 2001 EJ Select Chamber: Senate EJ !Go' 

0 A Guide to the Format of Thls Paae

Jump To: B111 Iextl 5 1 Amendments I I 06 J Staff Analvs1si'4) Vote History' 51 

Senate 1202: Relating to Long-term-care Facilities 

S1202 GENERAL BILL/CS/CS/CS/3RD ENG by Appropriation�, Judiciary; Health, 
Aging and Long-Term Care, Brown-Waite; (CO-SPONSORS) Holzendorf (Linked 

s...1.2.0.Q, Compare CS/lST ENG/J::l...il.®.5., H....1.l.5.J., J:i....128.1, li..l.fil.2., �- 1ST 

ENG/.H....1..Z.5.J., 3RD ENG/.H....lJUil, cs/H....1.BZ.9., 1ST ENG/H....18.8..1., CS/CS/2ND 

ENG/5....0.1.22, 5....lJ.z.6, ilJ.Z.Z, CS/CS/5....lilfi, CS/lST ENG/�) 
Len� term ::s3.r" Facil1t1es, cla1if1cic; dut1, s o:: ,oca:. orr.budsman ,_ounc1:.s 
r1:: 1nspec-t1or,,c, ;:if nursing nome, & :.rn19-::o21n-c,1r2 '!:a-:.1l1ti,..,t.>, 11c,:.11n::.� 
AHCA .1. 'J:':'1:e f .=.:t.:-rne 1 Ger.eri'll ::u s::-dy ,_se c: e:..e:trcn�c r-_,r,1t::ir1ng 
dev1ce:: 1n n..i1<,1n;_r homes, prcv1des fCJr e1ect1:m cf :c1rv1'\.al dam=1ges, 
1,:rcngful 0eatr. dama,3es, or recovery for ncgli3cnce, pres::r1.ces 11m1L- on 
arr,:::urn:: ct p.1n1t1 e <'l.'T,age '" , p1o"ideic :er d1·:1s1:r. c:' p_n1-1"e dc!ITa3es, 
etc AMends P� A?PPOPFIAT:J!J $16 • :::;, .'::> I l'.F?ECTIVE DA'.'E 05/15/ '001 
e>cept as :st:1c1w1se prcv1de:i 
o�. 28 01 bENAl� Prc:::led 
03/01/01 SEUATI:: RefE:rrea. to rlealth, A:;in3 and Lcn3-1 .... rm '-are, J 1::nc1ary 

Apfrorr1at1cn!c Subc�mm1ttee ::,r· Health and 4u-ia·1 Services, 
App re pr 1 ;1 ::.1:::r,s 

0:,/,16101 SEtlA1F In::10du.cPd, r.eferred to .rlcalth, AgJnq cmd ·,ong-lerm ra,�e, 
J1.,.d1c1ar, Apptcpr1citions S..ibr-on,rr::r,,e on P.:ea:Ct-h a-id 1-Juman 
ioer •12es, A1,.;1q:11at1o�s -3,: ,��1u:� ,~n C:1,rr1t::,=,� age·,ia-
1-Jealtl'., A�1ng c1nd L:ing-T�•P1 Can" 0'/06,01, : 00 p11, llO<-

-T,::rnporar11 1 postpuned 
03 :,q,01 S"'tlATF Cn tOIT''Tl:tee •'cencJ.a- !-e'l·::,, :..an3 'ln:i L.n,:_< ':'7rrr Cc1re, 

031],,,/')1 :c E:J;.Tr 

0)/16;01 SENA'.!" 
03/-...'./Cl .':.EtJA'JL 

C3.')C10J C:E!JATR 

J4 ',' 5 '01 SE�JA.1 E 
04/10/01 -':,ENAI!,; 

03/14 1 01, 12 l= pm, 110-S 
C.3 b 1 Hect:.th, Aging cJnd ;,,,ng T• lffi \..;1le 1PAS IIJ :'-JP{'? 0 
-.SJ J,:14q, ,-:s -:-�ad f11s:: t:.-ne _r. :: lt Cl -SJ J,_15::_ 
.Ju�• .Ln Jt:.a1c1ar. -'-,f U0149 
t__tn ,_::,rnm1t<'c'e a�1<2nc.a J.1d1c1ar;, 03/: 7/01, 
--".:Sll'F::ta11l:, ti,-::s:;,, r.ed 

on rm, 112-v 

J'.i r'omm1ttee .:iqer.da- JuC:1C'1ar1, C4.'fl..,/OJ, ],, pll', -1:.�-t 
-'lrlT'por,i,r 1ly 1-ost:r:Jned 

,�n ,:c-;irn_::ee a-;eni3.- J'_d1-::1c.1;, :"t 1J ,:1, ? 'JO 3...- 41>!. 
CS/CS :Cy Jud1c1ary fEA.3 10 tJAJ.S 1 -SJ OC:?96, C3 reaa 
f11r;t t1111e on u4/18/0l -SJ oo::.c1<=1 

J-i 11, Jl :';S'.'F,TE W1t:d-::-3.wn fr:::m- A�pr:;,�r:3::1:f's .'.ct.bccnrri1ttce or HeA.:.:, and 
h.J.TJ1.-1n �er ✓lC€b SU uc,3::_3 

04/13/01 SENAT� New 1.r. Approp11at1.:.,r,s -SJ 0C3':!b, Cn 1_'cnm1ttee a98nd3. 
�J:ptLlFila::1:;,ns 04 IE Jl, 9 ')J arr, ~l�-

U4,'18/ll1 S:C:IJA[• ,-:!.";rc,;cs Lf- A1�rrop1iaLc.:>r.3, :(!<,",S _IJ IJA{.c, 1 SJ l]l,447, 1..:s 
rea_ first t1rn� :;,n o,1;:o;n1 -2� 00448 
Fl;1•e-.: en ,:3.:.enda:::-, en SPc::rc �<::CJ.din;:_" -S�T no.:;.;-

C1tat1ons 

:,..J- •:: 'J:. SE:';.TF 
04/26/01 SEtlATE F:._a, ed 0n Special 0rder 1:a�enJcir -SJ 004�:>, :t.ean sec...,,nd t1rre 

, , 5,, /-SJ nos::.J, AmcndMer.t (s) rlopterl -SJ :J053-1, -SJ ,'J0539, Ordi::red J.: .', - -, 
ergr�ssed -SC ,J5�3 

041:.!7/Ul SE:JAlL Fe3.d thlid time -SC C"'J55"i, Amenr:h1ent I.st adcpted -SJ 1•0555, CS 

0½/::7/01 HJUSE 
04/JO/Ol HOUS!:,. 

051ul/Ol li_0_\),?_I 
CS ,�1 •DUSI:, 

pas e:J. as anended, iEl:\.S .:'3 llAi"S 5 -SJ 00555, Irrmediatelv 
:ertc.f1ej -S3 rcss� 
:n Mess3.qes 
Rece1vej plau--d on Calenda::-, on seccn-:i. :::-cad1n3 -E..::' c1:,9c, 
::e3� seC,'l\C tlllc- -r:IT ::.::.::'' Te1:;..::.1:;.1.l :r,:,c;q::::nu---''J, :::n seCCil-
1e'lrl1.nq, Jn Unf1t11sl--,:,d E.•-· r.8.:.', -:le. 1,J.:'::ll 
'�as ta'<eI, up HJ 011�5, AinEcndn,cnt :s: adopte::i HJ 014:>G 
Ped t:r.11d ::1f'"c -rJ 01::<a M�'::1C7 ::, 1eccnside1 fa1:..::.d 

i,1 

-h._r ,~,:sJ.i, CS passe,J as c1.111en-J.<2d, d,.:,,_s 1_ 'JJ>l S S -rlJ f.Jl':'3~ 
05/0�/0l SE'.'JA'lF I'.1 rett.n11ng m•:!ssagco 

I - _J -

-I' 

'o-

:J5 1 u4 111 .C,E�JFi'ft. \�,;_c:, ta•er .1:r -S�T :J7',"::i hf'"'crdrr.c:r,:: s' t:c b:..ise ,1,en:irr•�n:: s 
3.dorted 3J 01h17, Cc-ncur1ed 1n t:icuce ameH.J.'Tlent 1s1 3.3 :,_rriended 
-Sd 0164l, P<"',i1este.J Ho..ir;r- tc f""0:1CllJ -SJ 11164-1, r:s pc1.;:,sed c12 

- / ,, , I
3.mtcn.:;,ed, ,Eh.3 38 lAYS ,: -SJ .11,5.,., 

,Js;o ... 10.1 HO'JSF In r0tuu11ng m�.., ssages, Wa· tabn up -1-.J O�::l:i6, -:::onc:\.,.tred 
-HJ 02267, cs i:asse'l 2S nn•,2nded, YEA'= 10::< NAY::: 8 HJ O ,-95 

5 '24 2(11)1 9 56 -\ \1 



ses"wn-:-B1lh- ·8111%20Info S0 0201202-..,,Se::....,10n°,,,202001 Online Suruilqlllilwww leg "tate fl us/Sess1on/mdex 20Info" o3A 5" 025201202°102D0 o3ESess1on° 02520�00 I 

05/C4./01 SENATE 1_r::krcd engrossed, :hen enrolli:-n -SJ 02115 
0511.,i_ 01 Signed hy 1�f1cers and presente::i t� :;cverncr 
05 lS·Cl �cprc.�d b, Ge• ,:,rncr, C�af:e1 N� �rJ1- .�. See alss SE 12CJ 

:c, , 0�1-��I �E 1�61 

81II Text: 

8111 Name Date Posted Available Formats 
S 1202 03/01/2001 _. Web Page .,,. .P.Q£ 
S 1202Cl 03/17/2001 .- Web Paae .& PQE 
S 1202C2 04/14/2001 • Web Paoe .I £..C1.E 
S 1202C3 04/21/2001 ,. Web Page � E.Q.E 
S 1202El 04/27/2001 � Web Page � £.D£ 
S 1202E2 04/28/2001 ,. Web Page � £Q..E 
S 1202E3 05/08/2001 .l Web Page .la PQE 
S 1202ER 05/07/2001 � Web Page .A E.Q.E 

Committee Ame.-.c:l_rne_nts and Filed Floor Amendments: (Top) 

S 1202 
Amendment ID Date Posted Available Formats 

S 1202Cl 
Amendment ID Date Posted Available Formats 

S 1202C2 
Amendment ID Date Posted Available Formats 

5 1202C3 
Amendment ID Date Posted Available Formats 

045942 04/24/2001 ,_,, .). Web Paae ,- E.Q.E 
063568 04/25/2001 V � Web Pane � £llE 
111486 04/25/2001 V .& Web Page .l mr
113470 04/23/2001 v' .l Web Page .a £Q£ 
113614 04/26/2001 ✓ .l Web Page � £Q£ 
113930 04/25/2001 , .I Web Paae .A E.Q.E 
115682 04/25/2001 , _. Web Page � £Q£ 
130808 04/25/2001 V .l, Web Page � £Q£ 
135980 04/26/2001 > .l web Paa e _. .P.Q.E 
163292 04/25/2001 , � Web Paae "" £Q..E 
163828 04/25/2001 � � Web Page .l .P.Q£ 
183142 04/25/20011 -4' web Page _. fQ£ 
192074 04/26/2001 � .A Web Page � .P.Q£ 
201012 04/26/2001 ,,. Web Page .l .P.Qf 
222646 04/26/2001 _. Web Paae � .P.Qf 
261814 04/25/2001 -- � Web Paoe ..) f:Q£ 
274038 , � - ... ...., :.. 1 04/25/2001 � Web Paae � £.Q.E 
324128 04/26/2001 V � Web Paae .a .P.Q£ 
324740 (70;:_1Jco) 04/26/2001 v ..l Web Paae .l .P..D..E 
340598 04/25/2001 ✓ .... Web Page .I £.Q.E 
352358 04/26/2001 V .I. Web Page .I .P..D£ 
364104 04/25/2001 v _. Web Page � .P.Q£ 
420752 04/26/2001 ✓ .) Web Page � .P.Q£ 
420982 04/23/2001 ,, � Web Paa e .a. .P.Q£ 
422664 04/23/2001 v ,,. Web Paae -l £N 

2 or6 512412001 g 56 AM 
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422736 ( 1/�')_'u) 

,'11 451258 

460248 

463060 

472148 

481674 

501228 (7u 1-J2> 
532194 

534816 

551686 4S 1; _: ,, 

552022 

554666 

564344 

585886 

600504 ->iH :.,t/S'/-

603406 4-5/jS ', 

630608 

642598 

651046 <f-S' �-' 
661090 

665066 

670640 

672796 

681006 

684968 

720092 

720662 

721130 1...r1�-:s£J 

762432 

782386 

793740 

795360 

805320 

805842 

832324 

842270 

861570 

871964 

875758 

884 726 ..,' .,, _;; ;,�/:> 

894608 

904424 ''�� 4-_;.z_ 
935776 

945166 

985764 

5 1202El 
Amendment ID 

183218 

5 1202E2 

04/26/2001 V _. Web Paae .I .PD£ 
04/23/2001 V .Ii Web Paae � £Q..E 
04/25/2001 V ,_ Web Paae .I: .PD£ 

04/25/2001 V � Web Paoe .I £Q..E 

04/23/2001 V .l Web Paae .A .P.D..E 

04/25/2001 V --' Web Paae .l £Q£ 

04/26/2001 V � Web Paae .l £Q..E 

04/26/2001 V -A Web Page .l .PD£ 

04/25/2001 V ..i, Web Page .a. £Q..E 
04/26/2001 � .l Web Paoe � .P.Q£ 
04/25/2001 v � Web Page � .P..D..E 

04/25/2001 ✓ __. Web Page .. .PD£ 

04/25/2001 V .l Web Paae .a £Q..E 

04/26/2001 - .I Web Paae .l £Q.E 
04/26/2001 V � Web Paae .l .PD£ 
04/26/2001 v .l web Paa e .- £Q..E 
04/23/2001 v .» Web Paae .A .PD£ 
04/23/2001 V � Web Paae � £.Q£ 

04/26/2001 V � Web Paae .l .PD£ 

04/26/2001 V .) Web Page � .P..D..E 
04/26/2001 v .& Web Page .a .Pl2.E 

04/2412001 V � Web Paae -.& £Q..E 

04/26/2001 V .., Web Paae � .Pl2.E 
04/26,'2001 V , Web Paae � £Q£ 
04/?5/2001 V � Web Page .l .P.Q..E 
04/26/2001 V � Web Paae ,.1, £.Q£ 

04/26/2001 v .1 Web Paae ..l £.Q£ 
04/26/2001 V .a Web Paae .l .P.Q..E 
04/23/2001 V JI Web Page .l .Pl2.E 

04/26/2001 v ..a, Web Page .l £Q..E 

04/25/2001 V _. Web Page ..l .PD£ 

04/23/2001 V .I. Web Paae .I £Q..E 
04/24/2001 V .I Web Paae -.l £Q..E 
04/24/2001 ✓ � Web Paae .I .P.Q.E 
04/26/2001 v .l Web Paoe .a .P.D..E 

04/24/2001 ✓ � Web Page � .PD£ 

04/26/2001 V � Web Paae .) £Q£ 

04/25/2001 V .I Web Page _. £Q£ 
04/25/2001 V � Web Paae .>. .e..D..E 
04/25/2001 ,.__ ..l Web Paae � .PD..E 

04/23/2001 V ..a Web Paae ,. .P.Q£ 
04/26/2001 ~ .a Web Page .A .e.N 
04/26/2001 ,.__ ..,. Web Paae .- .P.Q£ 

04/26/2001 V .>i Web Page .l £Q£ 
04/25/2001 V � Web Page _. .PD..E 

Date Posted Available Formats 

04/27/2001 --' Web Paae � £Q..E 

5 124'2001 9 56 AM 
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Amendment ID Date Posted Available Formats 
074 769 ; J ' 

r 04/30/2001 r .a. Web Paae .A .P.Q..E 
105751 05/01/2001 � Web Page .l £.Qf 
114741 i ' 04/30/2001, .l Web Paae .a .P.Q..E 
163451 " 05/01/2001 _, _. Web Page .l .PQ.E 
191785 ,, 05/01/2001 � Web Page _. £.Q..E 
194553 1 ' ' r 04/30/2001 _. Web Page ..- .PQ.E 

,1 ✓ , 215552 - 05/04/2001 ,_ .A Web Page -A £Q..E 
; 260568 ) 05/0412001 -A- Web Page � .PQ.E 

323135 04/30/2001', .l. Web Page .l £Q£ 
341895' 04/30/2001�� .N ..) Web Page .l .P.Q..E 
424095 05/01,'2001 - _. Web Paoe .l E.L2.E 
441093 05/01/2001 ., � Web Page .a .P.Q..E 
472345 05/01/2001 ✓ � Web Page � £Q.E 
531051 04/30/2001 ✓ � Web Paoe � .e..D£ 
540936 ,, 05/02/2001 ✓ _. Web Page ...l .P.Q..E 
563254 '' 05/02/2001 v' _. Web Page .a .P.Q..E 

_;, It ,. 582752 " 05/04/2001 / _; - "' Web Page "' .PQ.E 
620363 05/01/2001 '✓ .) Web Page .» .P.Q£ 
633037 '' 05101;2001 v .l Web Page _. .P.Q..E 
635375 ,, 05/01/2001 ✓ .l Web Page ... E.L2.E 
642555 05/01/2001 v' .l Web Paae .l PDF 

5 ( '!60_-, 

711949 05/01/2001 v .> Web Paae .l £Q£ 
712698 -- - 05/0412001 ✓ ..l Web Page � £.Qf 
783009 

- - r 05/01/2001 .l Web Page � mr

5 fl,--/ ) 794880 05/02/2001 ✓ .A Web Page .a .PQ.E 
803155 05/01/2001 v .l Web Page � .P.Q..E 

- ) //p' 870386 05/02/2001 ✓ ..l Web Paae .a .P.Q..E 
925107 ' 04/30/2001 V � Web Page ..> .P.Q..E 
9254 73 05/01/2001 ✓ .l Web Paae .l E.Q..E 
931505 -- 04/30/2001 ✓ � Web Page .l .P.N 
941027 ' ' 05/01/2001 .. Web Page � £QE 
944809 05/01/2001 v � Web Paae _. .P.Q..E 
953807 05/01/2001 / � Web Page .l .P.Q..E 
962565 05/01/2001 / _,. Web Page .l £Q..E 

.J ,,1,1 
983088 05/03/2001 � Web Paae .l .P.Q..E 

5 1202E3 
Amendment ID Date Posted Available Formats 

S 1202ER 
Amendment ID Date Posted Available Formats 

Staff Analysis: (Top) 

Analysis ID 
_, /, ,-

Sponsor Available Formats 
s 1202 , Health, Aging and Long-Term Care ,l fill' 

r 
s 1202 , ; .I Jud1c1ary ... £!2E 

,·r/,-_r/1-:-
s 1202 . #t ,, '( Appropriations ... fill' 
s 1202 ::: HMS l-' .:: ' ... fill' 

Vote History: flop) 

4 uf 6 51�4-2001 4 5o A.\1 
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S��shine \ 
\l1for11oflo1 \ S1t11te; & \ Lobbyill Co1111lt1M1 ltgllfolors C.nttr CNSlilullon l1lor1111;..

select Year: 2001 E] Select Chamber: House El � 

0 A Gulde to the Format of This Page 

Jump To: 8111 Text( 2) Amendments/ 781 Staff AnalYSIS(41 Vote H1storv/O) 

House 1879: Relating to Long-Term Care 

Hl879 GENERAL BILL/CS by Fi�cal Responsibility Council; Elder � Long-Term Care 
(HCC}, Green; (CO-SPONSORS) Murman; Fiorentino (Linked 1ST ENG/H....l.S..8..1., 
Compare CS/2ND ENG/�, H.....l.J.5J., .tt...1.S1U, H...l.6.l.9., �. 5....02.il, 
CS/5....0..6..8..8, 5....l.2.0..D., CS/CS/CS/3RD ENG/5.....12.0.2, CS/CS/lST ENG/5.....l.3.l.2, 

5.....1.J.Z.2, CS/2ND ENG/5.....l..5.5.B., CS/5.....l.Z.26.) 
LCn':'-Tc.rm ra:r:e, r,- :;:1,1res ::irr__cua:::n,a---i "tcL1ficCLt1cn " ter,ort1ng c,f rn ... !"s1ng 
hO't,e staff en Jut', & posting thereof p:t:nv1::ks for cclect1on of •,urv1v:1.l 
d:1.maqes ... r0r.gf1..l ,..1e:1:'1 ::arr,a9,:s, :r :::-<2cO'<"r_, .:'::r ne�l19tr,-::e ::_1n11ts 
coction3 ag,nnst- nurs1n':::I homea t,. 3.•,sisted 11, 1n:,, �3.c1l~t1es ''=0'nres 
fa, ,::_1t 1 po:::;t1ng 0" Fla 'hrs.1.r,3 t"'orrcc 'J..11,,e ,-,'a.::.::J1 ::...1,,:: rro· .l.-:;ce..:; 
perfonnance re,,1e•� & 1rnoervi2e training 1equ1reTT1r::nts fo1 cert1f.:.ed 
n•.1rsin'::l 3.SSlStci.n:.s, er-c Arrenr:s F; EFFFr':': 'E r,;,r:E. TJ;:::T' .::'CCC[rl'19 la .. 
e:;,cept as 0tnen,•1s"' prnv1d1::d 
04 1 J5 01 4JCSE Filej 
0-./10/01 HOUSE: :'.:ntrorl11cerl -�!J 00492 
0., 12' H)'J.3E Pe::e11':c'J. t::i c,,_;1�11 f read, In.:':rastr1..�t-,�r':, c,:lr.c_l f.-,r 

�,4'1,5101 1-J•XSE 
04/17/01 Ji,IU.3E 

O..J11.91 Jl H1J!JSE 

04, :20/01 HOLSE 

G">1..:!J,'r,1 h<)USE 

o.;, :-1 •c,1 H'iUSE 

I-.e"'llthy C:,mmunit1 .... s -HJ rJ0512 
�!sc r�::e1red t-� r:s�a::_ �es�cns1hi:.1:::· :J_n:il �c :Js:-
0n co,.nc1l ag,:nd:1 - L0un,il fer .�eaci\ :nfrc1:cctrurtnr,:, 
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Senate 1202: Relating to Long-term-care Facilities 

S1202 GENERAL BILLICS/CS/CS/3RD ENG by Appropriations, Judiciary; Health, 
Aging and Long-Term Care; Brown-Waite; (CO-SPONSORS) Holzendorf (Linked 
S 1200, Compare CS/1ST ENG/H 0605, H 1353, H 1581, H 1619, H 1641, 1ST 
ENG/H 1753, 3RD ENG/H 1861, CS/H 1879, 1ST ENGIH 1881, CS/CS/2ND 
ENG/S 0792, S 1326, S 1372, CS/CSIS 1456, CS/1ST ENG/S 1848) 

Long-term-care Facil1t1es, clarifies duties of local ombudsman councils 
re InspectIons of nursing homes & !ong-term-care facll1t1es, requires 
AHCA & Office of Attorney General to study use of electronic monitoring 
devices In nursing homes, provides for election of survival damages, 
wrongful death damages, or recovery for negligence, prescribes lIm1ts on 
amount of punitive damages, provides for d1v1s1on of punitive damages, 
etc Amends FS APPROPRIATION $16,223,557 EFFECTIVE DATE 05/15/2001 
except as otherwise provided 

02/28/01 SENATE Prefiled 
03/01/01 SENATE Referred to Health, Aging and Long-Term Care, Jud1c1ary, 

Appropriations Subcommittee on Health and Human Services, Appropriations 
03/06/01 SENATE Introduced, referred to Health, Aging and Long-Term Care, 

Jud1c1ary, Appropriations Subcommittee on Health and Human 
Services, Appropriations -SJ 00058, On Committee agenda--
Health, Aging and Long-Term Care, 03/08101, 2 00 pm, 110-S --Temporarily postponed 

03/09/01 SENATE On Committee agenda- Health, Aging and Long-Term Care, 03/14/01, 12.15 pm, 110-S 
03/14/01 SENATE CS by Health, Aging and Long-Term Care, YEAS 10 NAYS 0 

-SJ 00149, CS read first time on 03/16/01 -SJ 00181
03/16/01 SENATE Now In Jud1c1ary -SJ 00149 
03/22/01 SENATE On Committee agenda-- Judiciary, 03/27/01, 2 00 pm, 412-K --Temporarily postponed 
03/30/01 SENATE On Committee agenda-- Jud1c1ary, 04/04/01, 1 30 pm. 412-K --Temporarily postponed 
04/05/01 SENATE On Committee agenda-- Jud1c1ary, 04/10/01, 8 00 am, 412-K 
04/10/01 SENATE CS/CS by Jud1c1ary, YEAS 10 NAYS 1 -SJ 00396, CS read 

first time on 04/18/01 -SJ 00399 
04/11/01 SENATE Withdrawn from- Appropriations Subcommittee on Health and 

Human Services -SJ 00313 
04/13/01 SENATE Now In Appropriations -SJ 00396, On Committee agenda­

Appropriat1ons, 04/18/01, 9 00 am, 412-K 
04/18/01 SENATE CS/CS/CS by- Appropriations, YEAS 20 NAYS 1 -SJ 00447, CS 

read first time on 04/20/01 -SJ 00448 
04/20/01 SENATE Placed on Calendar, on second reading -SJ 00447 
04/26/01 SENATE Placed on Special Order Calendar -SJ 00465, Read second time 

-SJ 00533, Amendment(s) adopted -SJ 00534, -SJ 00539, Ordered engrossed -SJ 00543
04/27/01 SENATE Read third time -SJ 00554, Amendment(s) adopted -SJ 00555, CS 

passed as amended, YEAS 33 NAYS 5 -SJ 00555, Immediately certified -SJ 00555 
04/27/01 HOUSE In Messages 
04/30/01 HOUSE Received, placed on Calendar, on second reading -HJ 01396, 

Read second time -HJ 01397, Temporarily postponed on second 
reading, On Unfinished Business -HJ 01397 

05/01/01 HOUSE Was taken up -HJ 01448, Amendment(s) adopted -HJ 01450 
05/02/01 HOUSE Read third time -HJ 01529, Motion to reconsider failed 

-HJ 01530, CS passed as amended, YEAS 112 NAYS 8 -HJ 01531
05/02/01 SENATE In returning messages 
05/04/01 SENATE Was taken up-SJ 01589, Amendment(s) to House amendment(s) 

adopted -SJ 01617, Concurred In House amendment(s) as amended 
-SJ 01644, Requested House to concur-SJ 01644, CS passed as
amended, YEAS 38 NAYS O -SJ 01644

05/04/01 HOUSE In returning messages, Was taken up -HJ 02266, Concurred 
-HJ 02267, CS passed as amended, YEAS 109 NAYS 8 -HJ 02295

05/04/01 SENATE Ordered engrossed, then enrolled -SJ 02118 
05/14/01 Signed by Officers and presented to Governor 
05/15/01 Approved by Governor; Chapter No. 2001-45, See also SB 1200 

(Ch 2001-44), HB 1861 



House 1879. Relating to Long-Term Care 

H1879 GENERAL BILUCS by Fiscal Responsibility Council; Elder & long-Term Care 
(HCC); Green; (CO-SPONSORS) Murman; Fiorentino (linked 1ST ENG/H 1881, 
Compare CS/2ND ENG/H 0475, H 1353, H 1581, H 1619, H 1641, S 0242, 
CS/S 0688, S 1200, CS/CS/CS/3RD ENG/S 1202, CS/CS/1ST ENG/S 1312, 
S 1372, CS/2ND ENG/S 1558, CS/S 1726) 

Long-Term Care, requires ombudsman venf1cat1on & reporting of nursing 
home staff on duty & posting thereof, provides for election of survival 
damages, wrongful death damages, or recovery for negligence, limits 
actions against nursing homes & assisted living fac1ltt1es, requires 
facility posting of Fla Nursing Home Gu1de Watch List, provides 
performance review & mserv1ce training requirements for certified 
nursing assistants, etc Amends FS EFFECTIVE DATE Upon becoming law 
except as otherwise provided 

04/05/01 HOUSE Filed 
04110/01 HOUSE Introduced -HJ 00492 
04/12/01 HOUSE Referred to Council for Ready Infrastructure, Council for 

Healthy CommunItIes -HJ 00512 
04/16/01 HOUSE Also referred to Fiscal Respons1b1hty Council -HJ 00527 
04/17/01 HOUSE On Council agenda-- Council for Ready Infrastructure, 

04/18/01, 10 30 am, 404-H --Temporarily deferred 
04/19/01 HOUSE On Council agenda-- Council for Ready Infrastructure, 

04/20/01, 10 45 am, 404-H 
04/20/01 HOUSE Favorable with 3 amendment(s) by Council for Ready 

Infrastructure, YEAS 19 NAYS O -HJ 00549 
04/23/01 HOUSE Now ,n Council for Healthy Communities -HJ 00549, On Council 

agenda-- Council for Healthy Communities, 04/23/01, 3 45 pm, 
Reed Hall, Favorable with 21 amendment(s) by- Council for 
Healthy Communities, YEAS 15 NAYS O -HJ 00659 

04/24/01 HOUSE Now In Fiscal Respons1b1hty Council -HJ 00659, On Council 
agenda- Fiscal Respons1b1l1ty Council, 04/24/01, 10 15 am, 
212-K, CS by- Fiscal Respons1b1l1ty Council, YEAS 19
NAYS 2 -HJ 00966

04/26/01 HOUSE CS read first time on 04/26/01 -HJ 00965, Pending review of 
CS under Rule 6 -HJ 00966, Placed on Calendar, on second 
reading -HJ 00966 

05/04/01 HOUSE Died on Calendar, L1nk/lden/S1m/Compare passed, refer to 
CS/HB 475 (Ch 2001-53), CS/SB 688 (Ch 2001-67), SB 1200 (Ch 2001-44), 
CS/CS/CS/SB 1202 (Ch 2001-45), CS/SB 1558 (Ch 2001-277), CS/SB 1726 
(Ch 2001-194) 
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ll\ mg fac1htie,;;, amend.mg s 400 426, F S ,  requmng that certalll resi­
dents be examined by a hcenc,Pd physman, amend.mg s 400 4275, F S , 
specifying mm1mum amounts of hab1hty msunmce reqmred to he ear­
ned by an assisted hvmg facility , amend.mg s 400 428, F S ,  rev1..,mg 
r�qmrements for the survey r nnducted of hcensed fac1hheb by the 
agency, amend.mg s 400 429, F S ,  prov1dmg for election of survival 
damages, v. rongful death damages, or recovery for negligence, prO\ 1d1ng 
for attorne:, 's fees for mJunchve relief or admm1,;;tratn- e remed;, , prov1d­
mg that ch 766, F S , does not apply to act10ns under th1o; -,ectmn, 
prescnbmg the burden of proof, providing that a v10lat10n of a nght 1s 
not neghgence per se, prescnbmg the duty of care, prescnbmg a nurbe's 
duty of care, ehmmatmg presmt prov 1s10ns, ehmmatmg the require­
ment for pres,u1t med1at10n, crentmg s 400 4293, F S, prov1dmg for pre­
smt notice, proh1b1tmg the filmg of smt for a &peufied time, requ1nng 
a response to the notice, tollmg the statute of hm1tat10ns, hm1t mg the 
discovery of presu1t mvest1g.1tion documents, lm11tmg hab1hty of presuit 
mveshgat10n participants. authonzmg the obtammg of opm10ns, from a 
nurse or doctor, authonzmg the obtammg of un.,worn statements, au­
thonzmg di<icovery of relevant documents, prescnhmg a time for accept­
ance of sett]Pment offers, requmng mediat10n, prescnbmg the tnne to 
file smt , creatmg s 400 4294, F S ,  requirmg the ava1!.ib1hty of fac1ht) 
records for prc-;mt mvestigahon, spec1fymg the records to be made <1• a1l­
able, spec1f:;mg what constitutes evidence of failure to make record'> 
;na1lable m good faith, specifymg the consequence,; of such failure, cre­
ahng s 400 429.'.5, F S ,  prov1dmg that the prov1s10ns of s 768 21 (8 ) ,  F S ,  
do not npply to actions under part III of ch 400, F S , creatmg s 
400 4296, F S ,  providmg a statute of hm1tat10m,, prav idmg a 'ltatute of 
limitations when there It> fraudulent concealment or mtent10nal nn:orep­
resentat10n of fact, prov1dmg for application of the -;tatute of lim1tat10n 
to accrued actions, creating s 400 4297, F S ,  requmng evidence of the 
basis for pumt1ve damage,;;, prol11b1tmg discovery relatmg to fin,mual 
Y;Orth, providmg for proof of punitive damages, defimng the term,;; "m­
tentional m1.,conduct" and "gro�s negligence'', prPc;cribmg cntena gov­
ernmg emplnyers' hab1hty for pumbve damage'>, providmg for the reme­
dt.il nature of pro" 1s10ns, creatmg s 400 4298, F S , providmg hnut<i un 
the amount of pumtive damages, providing for the calculation of attor­
ney's fees, creatmg s 400 4303, F S , requmng that copies of certam 
documents be fon•:arded to the state attorney ,f pumt1ve damages are 
aY;arded, amendmg s 400 434, F S ,  authonzmg the Agencv for Health 
Care Admm1s,trat10n to use mformahon obtamed by certam counCJls, 
amendmg ., '100 435, F S ,  relatmg to maintenance of records, contorm­
mg provu,wns, to changes made by the act, amendmg s 400 44 1 ,  F S , 
clanfymg factlity mspect10n reqmrements, amendmg s 400 442, F S , 
relatmg to pharmacy llnd d1et,try services, conformmg prov1s10m, to 
changes made by the act, creatmg s 400 449, F S , proh1b1tmg the alter­
nhon or fals1ficahon of medical or other records of an assisted hvmg 
fac1hty, pro\ 1dmg penalties, amendmg s 464 203, F S ,  revismg cerhfi­
cllhon requ1n•ments for nursmg assistants, authonzmg employment of 
certain nursmg assistants pendmg certification, reqmnng contmumg 
educat10n, amendmg s 397 405, F S , relatmg to <,erv1ce providers, con­
formmg prM1-;mns to changes made b} the act, prohibitmg the 1Ssuance 
of a certificate of need for add1t10nal nursmg home beds, providmg mtent 
for such proh1b1t10n, reenactmg <; 400 0255( 3), (8 ), F S ,  relatmg to dis­
charge or tran;,fer of resident'-, reenactmg s 400 2::1( 5 1 , F S ,  relatmg- to 
rules for st,md,\rd<; of cnre for persons under a --.pPcified age re-,1dmg m 
nursmg home facilities, reenact-mg s 400 191( 2 1 ,  1 6 1 , F S ,  relating to 
reqmrement<i for providing mformabon to con<iumers, reenactmg ;, 
400 0225, F S ,  relatmg to comumer satisfact10n surve)S for nun,mg 
homes, reenactmg s 400 141 1  4 1 ,  1 5 1, F S , relatmg to the repackdgmg of 
residents' med1cat10n and access to other health-related services, reen­
acting s 400 235( 3)(a l, l4 ), (9), F S ,  relating to designation under the 
nursing home Gold Seal Program, reenachng s 400 962l l ), F S ,  relatmg 
to the reqmrement for hcensure under pt IX of ch 400, F S , reenactmg 
s 10 of ch 2000-350, Laws of Florida, relatmg to reqmrements fur a 
study of the use of automated med1cat10n-d1spen;,mg machmes m nurs­
mg fac1hhes ,md for demonstrahon proJects and a report, amendmg s 
627 35 1 ,  F S ,  creatmg the Semor Care Facihty ,Jomt Undenvntmg As­
sociation, definmg the term .. .,Pmor care fanhty", reqmrmg that the 
associat10n operllte under a plnn approved by the Department of lnc;ur­
ance, requirmg that certain msurers participate m the assoc1nt10n, pro­
v1dmg for a board of governors appomted by thP Insurance Comnus­
s10ner to admm1ster the assocmtmn, prov1dmg for terms of office, pro\ al­
mg reqmrements for the plan of operation of the c1.s<;oc1at10n, requ1nng 
that msured5 of the assocrnt10n have a nsk-management program, pro­
vidmg procedures for offsettmg an underwntmg: deficit, prov1dmg for 
assessments to offset a deficit, prov idmg that a p.1rt1c1patmg msurer has 
a cause of action agamst a nonp,tymg msurer to collect llD asse<isment, 

reqmrmg the department to reHew and apprm e rate filmg,; of the asso­
c1ahon, prov1dmg appropn,1t10ns, prov1dmg for severab1hty, provtdmg 
effecti•e  d,1te& 

-Y; h1ch was prev10usly con5tdered and amended this day Pendmg
Amendment 24 (364104) by Senator Brown-Waite was adoptl d 

Senator Brown-\Vaite mo• ed the follo½mg ,1mendments \\ IUlh were 
adopted 

Amendment 25 {163292)-On page 17,  !me 12, On page 23, lme 1 1 ,  
On page 2 8 ,  Imes 1 ,  17 and 25, O n  page 9 5 ,  hne 8 ,  On page 9 9 ,  hoe 23, 
On page 104, lme 12, and On page 105 , hne 4, delete "July l "  and 
msert May 15 

Amendment 26 {063568)-0n page 29, !me 25, On page 31, !me 17,  
On page 12, !me 28, On page 106, !me 4, and On page 107, !me 26, after 
the penod ( ) msert 

Effechw May 15, 2001 ,  and applymg to causes of action filed on or 
after that date, 

RECONSIDERATION OF AMENDMENT 

On mohon by Senator Brown-Waite, the Senate reconsidered the vote 
by which Amendment 26 was adopted Amendment 26 v.,1., with­
drawn 

Senator Brown-Waite moved the follov. mg amendment'> which were 
adopterl. 

Amendment 27 063828)-On page 34, lmP 21 and On page 109, hne 
7, delete "October 1" and ms,ert May 15 

Amendment 28 (564344)-On page 104, delete lme 28 anrl msert 

Sect10n 44 Effective Mc1.) 15, 2001 ,  and ,1ppl:; mg to causes uf altion 
accrumg on or after that date, sect10n 400 4295, 

Amendment 29 (720662)(with title nmendment)-On page 99, 
bet ..... een Imes 22 and 23, msert 

17) Thi• rendent or the re;:, tdent'� legal npresentafli•� shall :,erve a 
copy of any complaint allqfing in u·holt! or in part a t•wlatwn of any nghts 
spuif'i.ed m th i 'I  part tu the Agenev for Health Care A.dmim �tratwn at the 
time of filing the 1n 1 trnl complaint U'Lth the clerk of th!! court for the 
count_r m whtch the actwn 1, pursued The rt'qutrement of prnutdmg a 
copy of th!! c ompla in t to the agencv doe<; not impmr the re'l1dent\  legal 
rights or ah1hty to seek relief for hts ur her claim 

And the title 1s llmended a., follows 

On page 7, !me 23, after the semicolon l , J msert reqmnng copies of 
complamto; filed m court to he proYided to the agency, 

Amendment 30 (585886)-On page 18, Imes 15-25, delete tho<ie Imes 
and msert Cwil Proccdu1 e Sert10ns 400 n23 400 0238 prvvufc the n­
clusn•e remedy for a cau,e of action for r�un•ery of damage\ for the 
personal ITIJUT)' ur death of a n ursing home rC\!dent an:,mg out of negli­
gence ur a t·wlatwn of nght, \pec1fied m s  400 022 Th is seclwn do;:.<, ,wt 
preclu.de th cones of recut u,, nut arising out vf negligence or \ 400 022 
which arP aumlable to a re\1dent or to th� agency The proL"1,wns of 
chapter 766 do not apply to any cause of actwn brought under 'IS 
400 023-400 0238 AR) fll&mt1ff hs fll'e erils 1ft &A) Sl.ie.h 0:eh1F! M&;) Be 
eAt1Ueei ti:! Pees eF l'e&sefta81e e.Ueffie;r'!! fEes, easts ef the &et1!:ll'I, ar=ei 
8.0:m:ages, 1:u1less the @S i:il'1i HREls tl-i&t the pl&rntifB1as aeteei IR had Huth, 

1th P1mhe1e1:1s J:ll:iFJ3eee, Em El tBat tl-iere ai a eeft-lpkte aBn Hee et a 
Ji:iSlitetable tssl:le ef etthel' la Sf' fa.et A fJFP Eulm� El.efenEl.ant ma) be 
eA1ittle8: t.n reeo er re&aeAa81e &ttome;:; 'e fee a p l:irBl:iMt te s 137 1913 The 
t'8MeEllE!:l flt"O tEleel. tR tl=t1e eedll'lfl are I.Pl: aEiri1t.1on te &118. l"l:ll'llllilltl e 1th 
ether le�ul aflel a8m:1nts1irert1 t:' Pemeel.1es a &illl81e te e. 1es11:ieflt aA8: te 
liBe &gene) 

Amendment 31 (665066)-On page 20, between Imes 24 and 25, 

msert 

(6!  An uctwn under tin� part for a uwla twn of rights or nv{?ligence 
recogniZ<'d herein is not a c laim for medical mfllpractice, and the provi­
.!Wn of 1 768 21(8! do not apply to a claim alhgmg death of the n.�ident 
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I. Synopsis of Task Force Activities

In May 2000, the Flonda Legislature passed House Bill 1993 (Appendix I) to create a Task Force 
on the Ava1lab1hty and Affordab1hty of Long-Term Care to study issues related to the prov1s1on of long­
term care to the elderly m nursmg homes and alternatives to nursmg homes such as pnvate homes. sernor 
residences, and assisted hvmg fac1httes The Task Force was composed of 18 members and the chairman, 
Lt Governor Frank T Brogan (Appendix 2 has a hst of members) The leg1slat10n stipulated that the 
Task Force study and take recommendations on a mm1mum of sixteen topics It also stipulated that the 
Task Force submit a report contammg its recommendatrnns to the Governor and the Legislature The 
Flonda Pohcy Exchange Center on Agmg at the Unl\ ers1t1 of South Flonda was named m the legislation 
to provide staff support to the Task Force ThIS synopsis provides a bnef descript10n of Task Force 
act1v1ties and processes 

A Web11te 

Staff created a website ( www fpeca.usf.edu) for all Task Force matenals and notices Many of 
the background readmg matenals provided to Task Force members are available through the website as 
well 

B Orgam:atwn 

The sixteen tasks m HB 1993 were organized mto four maJor task areas alternal!ves to nursmg 
homes, financing long-term care, improving nursmg home quality, httgatrnn and msurance Each of these 
areas was neanng a cns1s level m recent years 

Al terna ti ves 

In the I 990's, over 88� o of all pubhc spendmg for long-term care was spent on nursmg home 
care, leavmg 12% for home and community-based services (HCBS). In 1983, only 77% of pubhc 
spendmg on long-term care went to nursmg homes. At that time, Flonda was considered a model state m 
providmg home-based care Governor Jeb Bush's first two budgets S1gruficantly improved spendng for 
HCBS Even so, Flonda has a long v,ay to go to balance its long-term care system The legislature as1'ed 
the Task Force to study and make optrnns on areas such as alternative housmg and care settmgs, 
mcludmg the use of rent-subsidized facthtes, assisted hvmg fac1hties. and adult famtly care homes, the 
availab1hty of HCBS to allow elders to age m place, the role of family members m canng for elders, and 
the role of the certificate of need process m the development of long-term care sys tems They also asked 
for how other states ha, e promoted the development of alternatives These issues are addressed m 
Chapter V 

Fmanczng Long-Term Care 

The cost of long-term care to the State, pnvate sector, and families 1s an important aspect of 
creating a better long-term care system The legislature asked the Task Force to study and make optrnns 
on areas such as: adequacy ofreimbursements to nursmg homes and alternatlve care settmgs, the causes 
for recent nursmg home bankruptcies, the availab1l1ty of long-term care msurance, and the add1t10nal 
costs to Medicaid, Medicare, and the famtly when a patient suffenng from a preventable cond1t10n is 
adrrutted to the hospital These topics are addressed m Chapter VI 

Conclusions ctnd opt10ns were not \'Otcd on by the Task Force 



Nurnng Horne Quahty 

The State has a respons1b1lity for ensunng that nursmg home care 1s provided m a safe and ,ecurc 
settmgs and meetmg a standard of care The leg1slature asked the Task Force to study and make options 
on how quality of care 1s comprmrused because of market factors that affect nursmg home financial 
stability, the differences between quality of care m for profit and not for profit skilled nursmg fac1lit1es, 
and how the quality of care m rlond<1 compares to other states These topics are addressed m Chapter 
VII 

L1hgat10n and Jn\Urance 

Nursmg home and assisted livmg facility providers had asked the legislature to address the issue 
of mcreased hab1hty msurance costs Admitted m�urance and remsurance compames were threatenmg to 
or had stopped msunng both nursmg homes and assisted livmg fac1lit1es, lcavmg the E&S msurancc 
market to provide liability msurance at higher rates The providers perceived that this was due to an 
mcreased level of l1hgatwn against facihties The leg1slature asked the Task Force to study and make 
options on the kinds of mc1dents that lead to filmg lawsuits and to the extent to wluch they arc fnvolous, 
the effect oflawsmts on the costs ofnursmg home care and the stability of the mdustry, and the cost and 
"'ailab1l1ty of general and profess10nal lrnb1lity msurance, mcludmg the impact on the cost of care These 
topics are addressed m Chapter Vlll 

C Publzc Te,t1mo11v 

The Task Force held five meetmgs which mcluded 2-4 hour public testimony heanngs m Tampa. 
Pensacola, Tallahassee, M1am1, and Jacksonville (Appendix 3) Interpreters for the hearmg 1mpaued 
were available at each meetmg and Sparush and Creole interpreters were available for the M1am1 meetmg 
Public testimony was transcnbed and made available on the website In add1t10n, many mdl\ ,duals sent 
letters, emails, and faxes to Task Force members and the staff These matenals are also on the website 
After the first public testimony heanng, the Task Force asked that the testnnony be organized to offer a 
balance of time spent on the topics bemg addressed As a result, subsequent public testimony was taken 
equally among the four maJor task areas dcscnbed abO\ e Approximately I 00-200 persons provided 
testimony at the heanngs, hundreds more attended the meetmgs. The ma1or concerns addressed m public 
testimony mcluded (but were not hm1ted to J 

• the need for better access to and more services m the community,
• the mcreased cost of liability msurance for nursmg homes, assisted livmg fac1lit1es, and

contmumg care retirement commumhes without regard to the number of lawsmts at a particular
fac1l1ty, and m the case of CCRC and assisted livmg fac1lit1es, the mcreased cost to consumers,

• the expenence of family members and staff with either very poor or very good care m nursmg
homes,

• the deme of family members to keep the current pnvate cause of act10n m Chapter 400 or the
deme of facilities to be held to the same negligence standard that hospitals and other health care
providers are under: and

• the concern from financial mvestors about the ,,iab1lity of nursing homes g1\en both the changes
m Medicare reimbursement before and after the Balanced Budget Act of 1997, the level of
Medicaid reimbursements, and the rncreased cost of lit1gat10n due to higher msurance rate�,
settlements, or awards

Conclustons and options v. ere not voted on by the T a�k Force 2 



D Bw,znejs A.!l?etmgs 

Busmess meetmgs were held before or after the foe public testimony heanngs in add1t1on to two 
other meetings held in Tallahassee A final conference call busmess meeting was held February 5, 2001 
to review this Report. 

Five of the busmess meetmgs included expert testimony on the sixteen tasks Agendas and 
mmutes from these meetmgs are available on the website 

In Tampa, on August 25, Task Force members were pro\'lded informat10n on how the Agency for 
Health Care Admin1strat10n addresses financial fraud and abuse: the demographics of the agmg 
populat10n m Flonda, the past and future of long-term care m Flonda mcluding the history of how 
Flondas home and commumty based services, how the State currently evaluates quality m nursing 
homes, and how the staff will research the lit1gat1on and hab1hty insurance issues in House Bill 1993 

In Pensacola, on October 15-16, Task Force members heard from the agmg network begmmng 
v. 1th the Secretary of the Department of Elder Affairs (a task force member) and including Area Agencies
on Agmg, service providers, lead agencies, and special programs available in some counties Health and
Home Connect10n in Orlando, Channeling Proiect in Dade and Broward counties, and the United
Healthcare managed care project in Dade County They heard from the providers about alternative
settings affordable housing for elders and ass1Sted hvmg fac1ht1es And they heard from consumer
representatives about long-term care msurancc and the need form-home ser. ices, especially for elders
suffenng from Alzheimer's Disease

In Tallahassee, on October 30-31, Task Force members heard from staff at the Agency for Health 
Care Admin1strat10n regarding Medicaid reimbursements to nursmg homes and the quality of c.ire in for­
profits and not-for-profit nursing homes They also heard from a financial mvestor and pnvate busmess 
representative on the impact of hhgat10n and reimbursement rates on viab1hty of nursmg homes Staff 
from the Department oflnsurance descnbed a recent sur.'e) of facilities regardmg l1ab1l1ty msurance 
r.ites They heard from a tnal attorney and elder law attorney about the importance of Flonda 's Chapter 
400 statute to ensure that resident nghts are enforced and how ehg1b1hty rules for Med1ca1d affect lm, 
mcome elders who are Just above the cut-off. They heard from a nursmg home medical director regardmg 
quality of care, and the nursmg home and assisted hvmg facility mdustnes m regard to the impact of 
lawsuits and mcreased l1abihty msurance rate, on therr, 1abihty Tlus meetmg and pubhc testimony 
heanng was available to five other sites via mteract1ve teleconference Boca Raton, Cocoa, Gamesv1lle, 
Panama City, and Wmter Haven. 

In Tallahassee, on November 20-21, Task Force members heard from the Department of 
Insurance regardmg the survey offac1hhes, Aon Actuanal Services m regard to the for-profit chams' 
expenence with hhgat10n costs, assisted l1vmg fac1hty mdustry m regard to msurance rates and 
altematl\,es such as a JUA, and a consumer from a contmumg care retirement community that had raised 
1t� rates due to msurance costs. 

In North Miami, on December 4-5, Task Force members heard from staff m regard to research 
conducted on quahty of c.ire and htigatwn They also heard from an msurance representative who 
descnbed the flight of both admitted earners and remsurance companies from the Flonda long-term care 
market Attorneys representing plamtlffs and defendants dehated the ments of two tort packages that 
were submitted by the Academy of Flonda Tnal La", ers and the Flonda Associat10n of Homes for the 
Agmg 

There was no expert testimony at the busmess meetmg m Jacksonville on December !8'h 

Conclus10ns and options wcte not voted on hy the Task Force 3 



I ' 

E Pnnnples · 

Persons m need of long-term care and thetr fam1hes (consumers) should receive such services m the 
Ieast-restnct1ve environment that 1s practical and consJStent with their needs and wishes and one that 
mJximizes their physical, mental. and funcllonal capacity 

2 The consumer 1s entitled to a safe and secure hvmg environment that mcludes pubhc advocacy (e g. 
public guardian, ombudsman) to ensure protect10n through all a,a1lable means 

3 The consumer should ha, e reasonable access to coordmated services from a contmuum of care that 
emphasizes consumer d1rected ch01ce. Pnvate and public services should be coordmated and access 
to services streamlmed 

4 The pubhc long-term care system should mclude an appropnate balance between nursmg home and 
community care expenditures Pnvate plannmg, msunng, and sa,mg for long-term care should be 
promoted Pubhc fundmg a long-term care should be a supplement Providers are enlltled to an 
appropnate rate of compensat10n and taxpayers are entitled to a full and fa1r accounting 

5 In order to ensure the long-term care delivery system truly sef\es the pubhc mterest, all participants 
m the system must have adequate protect10n under the law and all participants must act responsibly or 
face the consequences for failmg to do so. 

F Optwnl' 

Task Force members and the general pubhc were mvited to submit options for the Task Force 
members to review m No,ember Staff synthesized opt10ns and categonzed them under the four maJor 
task areas The process of synthesizmg options was for staff to group hke concepts together under one of 
the 16 tasks in House Bill 1993 The wording of the ongmal opt10n was mamtained as much as possible. 
but the authors were not noted. The full options recen ed from 65 persons or orgarnzallons are availahle 
on the website. Opllons from mdividual Task Force members are mcluded m Chapter Ill. 

' Add two pnncip !es 
6 State and federal fundmg for long term care sen ices should cover a reasonable cost of care and 
should be adjusted annually to cover mcreases m salanes, msurance and other costs of domg busmess 
7 All regulatory mandates intended to improve long-term care should be funded 
Although these two optlons Jre not mcluded as pnnciples, they were raised many times as maior 
considerat10ns by several task force members (Grofic - 24) 

' These should be more correctly identified as "guidmg" pnnciple s These ,terns were discussed with the 
Task Force but were not ratified by the Task Force (Fierro & Freidm - 25) Staff Response The Task 
Force bramstormed pnnciples at its October 17 busmess meetmg Staff was directed to draft a set of 
pnnciples based on the discuss10n At the November 20 busmess meetmg, Task Force members made 
changes to the pnnciples which were adapted and appro,ed on November 21" 
3 The process by which opt10ns were "s,nthesized" was determmed by staff and not by the task force. 
Some opt10ns were excluded from the staff opt10ns and some were edited based upon staff opm10n Some 
opt10ns were staff generated and were not discussed at task force meetmgs (Boyer -4) 
4 The optlons set forth were generally regarded as fa,orable by Task Force members All members 
expressed the need for balanced 1rnprovements 111 ch01ce, quahty and reducing litigation costs However, 
1t was recogmzed that many of the opt10ns will m, oh e significant StJte of Flonda budget considerations 
Therefore, legislative proposals, if presented, should mclude the sconng of the options m terms of 
financial reqmrements or 1mplicat10ns and a bc1lanced legislallve proposal should reflect a reasonable and 
achievable financial effect on the State's budget (Liptak .J3) 

Conclu-.10m, and opt10ns were not voted on by the Ta,;;k Force 4 



The process for reachmg consensus on options began at the November 20-21 meetmg m 
Tallahassee. Staff was asked to present the options that they felt had the most ment m terms of 
addressmg the issues that experts, the public, and researchers had outlmed for the Task Force m 
background reading matenal or oral testimony At this mectmg. staff rev1e\\ ed a table of opt10ns m 
regard to alternatives and, to some degree, nursing home quality and litigat10n and insurance They abo 
addressed the financing issues that were applicable Staff v.as asked to revise the orgamzmg tables to 
mdicate which opt10ns had been addressed by staff and which had been left out. Staff was asked to 
identify the type ofacaon needed for each option (1 e statutory or admimstrat1ve) It was not possihle 
withm the time allotted to complete this step for all of the options considered by the Task Force. 1 In 
addition, the fiscal impact was not addressed Clearly, funding will be necessary for many of the opt10ns 
to be nnplemented 

The revised tables, plus a "side by side" table that compared the maJor aspects of the two 
distincllve tort packages (from the Academy of Flonda Tnal Lawyers and Flonda Associat10n of Homes 
for the Agmg) were the focus of the busmcss meeting m Miami on December 4-5. Because oft1me 
constramts, only the quality and hllgation tasks were addressed dunng the meetmg The staff was 
d1rected to mclude all of the options that had been discussed plus any remaming options proposed by any 
Task Force member m the final set of opt10ns that were to be rnted up or down at the December 18'" 
meetmg 

As short hand, Task Force members adopted the term "staffrecommendat10ns" which included 
many Task Force member options m addition to opt10ns from the public The full hst (approximately 120
opt10ns) was prepared for the December 18 th meetmg This vers10n of the opt!Ons was titled 
"recommendat10ns" because they mduded more that the ongmal "staffrecommendat10ns" At the 
December 18th meetmg, a motlon to not vote on the recommendations passed (see below) and the staff 
was dtrected to develop a staff report that would provide an mformat10n base to the legislature In that 
echt10n of the full research report with recommendat10ns, the staff used the shorter hst of 
recommendations that had been presented m earher meetmgs and was rev1Sed based on the Task Force 
members' discussion The report also mcluded the mdiv1dual Task Force member recommendat10ns (see 
chapter III) 

absent) 
On December 18, the Task Force members passed the followmg mot10n ( 15-2, 1 abstent10n, 1 

That m the absence of specific proposed leg1slat10n to consider today, and given the 
shortness of time that remams, that staff ,viii c1rculate a proposed report among the Task 
Force members which v.111 provide an mformallon base to the leg1Slature and which 
members of the Task Force will have the opportumty to cntique and review with the ;1ew 
that as much consensus as posS1ble will be generated as to the final form of the report, but 
where that consensus 1s not achieved, members would be permitted to express their pomts 
of view m the report. ' 

1 Throughout the report there are suggest10ns that do not identify the act10n needed (1 e change of statute, 
rule change or promulgation, mteragency agreement, execut1Ve order of the go,emor, federal changes, 
etc.) nor do they idenhfy the appropnate organ1zat10n who should be responsible for the action (Fierro & 
Freidm - 13) 
' The Task Force specifically voted not to provide opt10ns or suggested legislative language to the 
Legislature The suggestions presented below were prepared by the staff and were not supported by the 
Task Force In fact, many of these suggestlons may be contrary to good public policy and there has heen 

Conclusions and opttons were not voted on by the Task Force 5 



Staff prepared and c1rculated a "Staff Report" December 22, 2000 to Task Force members Task 
Force members returned 420 comments that addressed areas of agreement. disagreement. and add1t10ns. 
These comments were handled m a vancty of ways 

• Many comments that were supported by evidence ( etther m the Staff Report or from add1t1onal
rehable evidence provided by the Task Force member) were mcorporated mto the text with a
footnote that acknowledges the Task Force member's contnbulion (Please note, that much of the
ongmal Report mcorporates many comments and ideas from Task Force members There wasn't
time to add footnotes to acknowledge these earher contnbut10ns but staff 1s grateful to T"'k Force
members for the tr assistance)

• Many comment� were opm1om, or mterpretat10n,;; and were entered as a footnote at the pomt
where 1t 1s addressed m the report

• Many comments reflected a clear difference of upmmn between Task Force members about
conclus10ns or opt10ns. These comments were entered m a "side by side" table within the report

• In nearly all cases, the complete comment was used with the mm,mum of ed1tmg (for
rcadab1hty) A complete copy of the ongmal Task Force members' responses IS included m
Chapter IV

• A umque number was assigned to each comment and 1s noted after each name

Most of the comments were focused on the Executive Summary and Opt10ns For this reason, and 
because ofpnntmg hm1tat10ns, the Infonnat10nal Report has been d1'1ded mto two volumes I S111ops1s,
Executive Summary, Opt10ns and Task Force Members' Responses and 2) Research Staff circulated a 
"Draft Final Staff lnfonnat10nal Report" January 28, 2001 to Task Force members. 

On February 5, 1001, the Task Force met by telephone conference call (with pubhc participat10n 
through telephone lmk or m person at the Capitol) to review this draft The Task Force voted 12-4 (3 
absent) to forward the existing Infonnalional Report as a Task Force Report to the Legislature ,,.,th the 
followmg changes that were discussed at the meetmg I) use the same font size for the text and footnotes 
to give Task Force member comments panty. 2) mclude the full comments of Task Force members, 
3) replace recommendat10ns with options; 4) rewnte the first page of the e,ecut1ve summary, 5) mclude
tort refonn opt10ns forwarded by the Academy of Flonda Tnal Lawyers and the Flonda Assocrnt10n of
Homes for the Agmg along with staff proposed refonns, and 6) remove the tort refonn quest10ns and
answers sect10n (or move to an appendix) In keepmg with this vote, the word "'recomrnendat10n'' \Vas
replaced with "optton" m the text and footnotes This change was made to Task Force member comments
to be consistent.

Thts Infonnat10nal Report and the Task Force Website represent a tremendous amount of work 
on the part of 19 , ery dedicated volunteers who served on this Task Force They were g1'en a slate of 16 
complex tasks to study and make recommendat10ns withm S1' months They ,oted to extend the deadline 
m order to better document the areas of disagreement among Task Force members on both the 
interpretahon of facts and the opt10ns to be considered W1thm these pages and m the publtc testimony. 

insufficient informat10n or research to support many of these opt10ns (Fierro - Fretdm -2R J Staff 
Response The task force did not "spec1fically vote not to provide ophons" see motton above. 

Conclu.,10ns and opt10m, were not voted on by the Task Force 6 



mmutes, and other documentat10n on the Website, the Governor and Legislature of the State ofFlonda, 
have been pro, 1ded a very thorough documentat10n of these complex issues 

Conclusions and opttons were not voted on by the Ta.;;k Force 7 



II. Executive Summary and Options

In order to affect senous changes m our long-term care system that will benefit frail elders and 
other long-term care consumers m Flonda. the task force members exammed mformat10n and opt10ns on 
alternatives. nursmg home quality, litigation and hab1hty msurance This executive summary provides 
the maJor findmgs (with areas of agreement and disagreement noted through the text) and opt10ns that 
should be considered m solvmg these problems The Task Force members decided not to vote on 
mdiv1dual opt10ns but to present them all to the legislature as opt10ns 1 

Options that would provide for more alternatives to nursing homes mcluded makmg a 
commitment to a more balanced long-term care system that promotes consumer choices and autonomy, 
mcreasmg fundmg and ava1lab1hty of assisted hvmg fac1ht1es, adult family care homes, home and 
commumty based waiver programs, and service coordmators and programs for HUD-financed housmg, 
developmg an mtegrated health and long-term care �ystem demonstratwn proJect, and promotmg ass1st1ve 
technology and pnvate long-term care msurance. 

Options to improve nursing home quality mcluded creatmg sanct10ns to discourage poor care, 
mcentives to llllprove quality of care m nursmg homes, ensure a culture of care m nursmg homes that 
values residents, family, workers, and volunteers, and change the community standard of care by 
prov1dmg family and residents better access to mformat1on about quality of care m nursmg homes. 

Options to address the litigation and liability insurance issues mcluded tort proposals from 
the Academy of Flonda Tnal Lawyers, the Flonda Assoc,a t10n of Homes for the Agmg, and the staff, and 
short-term solut10ns to high m5urance rates removmg the reqmrement for assisted hvmg fac1ht1es to have 
habrlity msurance, establt'thmg a Jomt Undern'ntcr� Assoc1at10n, and nsk retentton groups 

1 "Executive Summary·• should not represent a set of conclus10ns commg from the staff but a synopsis of 
what occurred I find 11 unsettlmg that the staff would take it upon themselves to draw clearly based 
conclusions - m many cases m d1rect conflict with their own data - that were never agreed to or even 
voted upon by the task force members (Connor -44) 

Conciu'>1ons and opt10ns \\ ere not voted on by the Ta�k Force I 7 



Task #4 
Liflgatwn and Insurance 

HB 1 993 Quest10ns 

#h The effect oflawswts agamst nursmg homes and long-term care fac1ht1es on the cost ofnursmg 
home care and on the financial stability of nursmg home mdustry m the state 

#t The lcmds of mc1denb that lead to the filmg of lawsuits and the extent to which fnvolous lawswts are 
filed 

11J The cost of hab1!1!) msurance coverage for long-term care pronders and the extent to which such 
costs affect the affordabthty of care. 

#k The ava1lab1hty ofhab1hty msurance coverage for long-term care providers through Flonda's 
msurance compames 

fr/wt n Known About L1flgatwn and L1ab1litv lmwance' 

'J • The frequency and seventy of claims 1� mcreasmg -
• Flonda has four times as many clmms as the rest of the na!Ion. (Aon, 2001) 4 

• The average loss cost per annual occupied bed m Flonda was S\2,700 m 2001 wluch 1s 12 times more
than the average loss cost m the other 49 states ($1,050) (Aon, 2001)

• 33 out of 35 nursmg homes m the Hillsborough County study-94%--had one or more resident care
related (Chapter 400) lawswts, mcludmg 75% of the non-profit fac1ht1es The s12e of the settlements
(for those that were not sealed) went from an a, erage of $311,393 m the early 1990s to $410,294 m
the late 1990s (Hillsborough Crrcu1t Court study) '

1 As 1 review the findmgs and staff recommendations m tlus sect10n, I cannot help but feel that the stated 
agreed upon task force prmc1ples have all but been 1gno1ed, specifically· Pnnciple #2 - The consumer 1s 
entitled to a safe and secure ll\'lng em-1ronn1ent that mcludes pubhc ad, ocacy to ensure protectwn 
through all available means, and, Pnnc1pe #5 - All part1c1pants m the system must have adequate 
protectwn under the law and all part1c1pants must act responsibly or face the consequences for fatlmg to 
do so(Freidm-185) 
' the report rehed too hea, ti) on the expenence of for-profit corporat10ns and \\ as therefore skewed
toward a higher frequency and seventy of claims (Fre1dm -187) 
1 There 1s no basts for this statement. The staffs O\\ n data md1cates that the number of lawsuits has 
declmed every year smce 1998. Connor ( 198 & 206) Staff Response The dechne m lawsuits m 1999 
and m the first part of 2000 was observed m Hillsborough County The number and d1stnbut10n of 
lawswts m Hillsborough County should not be assumed Without verificatwn to be representa!Jve of the 
ht1gallon expenence of nursmg homes m all reg10ns of Flonda. Although those who were cnt1cal of the 
regional sample now Wish to generahze from 1t, this caveat still stands. 
'This mformat1on [1s from] a study submitted by the mdustry lobbymg group and has been widely 
d1scred1ted (Connor -199) Staff Response Staff have one submitted statement (provided by Tnal Bar 
representative of Wilkes and Mc Hugh) that cnt1c1zed the Aon report referred to m this comment In 
response to this statement, Aon mvestJgators submitted a wntten rebuttal that addressed the cnt1c1sms of 
and quest10ns about therr report 
5 Informa!Ion on the size of claims does not come from the task force's own research but by a study 
submitted by the mdustry lobbymg group, the Flonda Health Care Associat10n (FHCAJ .. (Connor -
201) Staff Response The average claims of the 35 unsealed cases m the Hillsborough D1stnct Court
study are the source of these data, not Aon (Averages from the Hillsborough study are conSIStent with
averages reported by Aon actuanes, however )
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• 44% of lawsuits m Hillsborough County were for resident nghts only, 37% were for wrongful death
with or without negligent survival, and 20

°1
0 were for negligent survival without wrongful death All

lawsmts mcluded allegat10ns of resident rights mfnngements; spcc1fically the nght to receive
"adequate and appropriate healthcare" (Hillsborough C1rcu1t Court study) 1 

' 

• 60% of all lawsuits m Hillsborough County mcluded allegat10ns that mvolve pressure sores, 57%
alleged falls, 25% alleged abuse or neglect, 43% of all lawsmts mclude allegations of dehydration
and/or weight loss These allegat10ns are not fnvolous accord mg to the legal defimt10n of the term,
yet there 1s not sufficient mformat10n available to detcrmme 1f the mc1dents are due to poor care or
mev1table health decline (1 e, 98-99% of cases are settled out of court) (Hillsborough Clfcu1t Court
study) 3 4 

• In multivariate analyses, the number of beds m a  nursing home was the only s1gn1ficant vanable of a
number of structural, case-m1:,. and quality measures that s1gn1ficantly predicted lawsuit actmty
There 1s no clear relat10nsh1p between quality and lawsmts (Hillsborough Circmt Court study)' 6

'' 

• Currently, m Flonda, 88 8% of Chapter 400 lawsmts are filed withm two years from reSident
discharge, 68° o of cases are closed w1thrn 18 months (Hillsborough C!fcmt Court study)

1 It 1s part!cularly important to highlight this findmg smce the thrust of the proposed lit1gat10n reforms 1s 
to place long term care providers under the same standards now applied to other health care providers 
(Calkm-191) 
'I strongly agree that smce all la\\su1ts contam allegations ofv1olat10ns of the patient's bill ofnghts, its 
use, or misuse, must be addressed many successful ht1gat1on refonn package (Sherberg-192) 
3 

• a findmg of negligence, either by settlement or ,erd1ct would be the clearest mdica!Jon that the
declme was due to poor care (Connor- 202) Staff Response A Fmdmg ofneghgence 1s not required m 
order to settle 
4 The data gathered by the task force staff showed almost no smts considered to be '·fnvolous" m nature 
(Connor - 209) Staff Response· The allegat10ns are not fnvolous. It is not possible to verify the merit 
of cases that are settled 
5 FAHA compared survey data available from AHCA on its own members to that of non-members 
FAHA members out performed non-members m quality of care, quahty of life and admm1strat1on, had 
higher staffing ra!ios, and spent on 3'erage $18 more per patient day than non-members Nonetheless, 67 
percent had one or more resident nghts' claims brought w1thm the past three years compared to 83 
percent for non-members The high quahty of care and ennched staffing did not msulate FAHA members 
from resident rights' lawsmts. They are Just as vulnerahle to lawsmts as other nursmg homes m Flonda 
(Grofic -194) 
6 I strongly agree that there 1s no clear relat10nsh1p between quality of care and lawsuits I Sherberg - 195) 
7 This data was not provided to task force members .this statement about the relat10nsh1p between 
quahty and lawsmts 1s m conflict with the staffs own fimlmgs of care defic1enc1es occumng m Flonda as 
compared to the rest of the nat10n (Connor - 203 & Fierro - Fre1dm 416) Staff Response Data were 
presented at the December 5 meetmg Although there 1s a relat10nsh1p between staffing and quahty 
outcomes, there ISn't a relat10nsh1p between quahty outcomes and lawswts. 
8 The data gathered by the task force staff shows a d!fect correlahon between short staffing and lawsuits 
For example, m 1998 Flonda lead the nation m short staffing defic1enc1es. Durmg that same year we saw 
the number of lawsmts reach a peak As the number of defic1enc1es for short staffing declmed m 1999, 
the number of smts also declmed (Connor- 208) Staff Response The short staffing variable was tested 
m this stalis!ical model (survey deficiency for msuffic1ent staff F-tag 353) and was not s1gruficantly 
related to the number of la\\ suits It \\ as also observed m the reg10nal study of ht1gat1on that one-fourth of 
the Hillsborough County complamts, not the maionty, mcluded an allegation ofmsuffic1ent staffm the 
facility 
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• In Hillsborough County, 67 7�, of cases paid attorney fees from the settlement and did not make use
of the add on attorney fees prov1s1on 111 400 023, although the existence of the prov1s10n 1s used m
negotlatmg settlements (HIilsborough C1rcmt Court study)

• Other states have some featIIres of Flonda' s Chapter 400.022 and 400 023. The 15 states with both
residents nghts and a pnvate cause of act10n are Arkansas, Califonua, Florida, Georgia, Illm01s,
Kentucky, Lomsiana, Massachusetts, Mmnesota, M1ssoun, New Jersey, North Dakota, Oklahoma,
Texas, and W1sconsm. Nme of these states cover reasonable attorney fees for residents' nghts
v10lahons but only Florida specifies 12 ways to set reasonable attorney's fees, mcludmg contmgency
fees In summary, seven states, mcludmg Flonda, have CIVIi resident nghts with a pnvate right of
action and prov1s1ons for attorney fees and purnt1ve damages Of those, only ru,o states also have
health-related resident nghts Arkansas and Flonda

• Nme percent ofnursmg homes m Flonda are either entrrely without liability msurance now, or will be
"gomg bare" by February 1, 2001. This 1s up from 1% m June The maionty of the 40 homes lost or
dropped coverage smce July 2000 (Al-lCA unpublished survey data).1 

• Most fac1lit1es expenenced a reduction m the amount of msurance coverage· deductibles mcreased for
69% of the fac1hl!es and decreased for 6°,o Pohcy limits decreased for 44% Lrnb1hty coverage
changed from occurrence to claims-made (a considerable reduct10n m the scope of coverage) for 13%
of the fac1hl!es (AHCA unpublished suney data)

• AsSJsted L1vmg Fac1ht1es (ALF), who are reqmred by statute to hold hab1hty msurance, are bemg told
by msurers to give up the1r Extended Congregate Care or L1m1ted Nursmg Service licenses m order to
receive liability msurance (Pubhc Testimony)

• ALFs are also reqmred to hold an ECC or LNS hcense to accept residents who are on the Med1ca1d
Waiver Without an ECC or LNS hcense, these ALFs will have to discharge the1r residents and
nursmg homes will be their only alternative

• Contmumg Care Retirement Commurnt1es (CCRC) expenenced a 74% mcreases in their premmms m
2000 (the average mcrease m 1998 and 1999 was 15"',), 12% had mcreases m excess of 1000° , (DOI
published report) Flonda CCRCs are reqmred by state law to have 15% of their operatmg costs
(mcludmg expected hab1hty msurance costs) set aside m a  reserve fund

• The last admitted msurance earner (one that 1s regulated by the Department of Insurance) m the
Flonda nursmg home msurance market has announced that 111s endmg its hab1l1ty coverage for long­
term care fac1ht1es m February 2001 '

1 The staff has repeatedly cited "unpubhshed data" or have cited urmamed "key informants" to back up 
their findings Any such "conclus10ns" should be discarded. (Connor- 205) Staff Response With less 
than m. months to gather and analyze data, staffrehed on state agencies (AHCA. DOEA. DOI) for data 
that was already planned to be collected. The fact that 11 1s unpublished does not mean that 11 was not 
collected or analyzed properly In face, the Al-lCA data ¼ere handed out to Task Force members at the 
December 4-5 meetmg. Key informants are assured oftheir anonymity per normal research practice A 
hst of the perspectives they provide 1s provided m the L1t1gat10n chapter. 
' The Flonda Department of Insurance was unable to find a smgle msurer that was leavmg Flonda that 
was not domg so as part of a broader national strategy (Connor-206) 
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Options Addressing Litigation and Insurance 

Task Force members directed staff at the February 5, 2001 telephone conference call meetmg to 
change the format of tbe options for addressmg htlgat1on and msurance to mclude three tort reform 
options prepared by· the Academy ofF!onda Tnal Lawyers (AFTL), tbe Flonda Associat10n of Homes 
for tbe Agmg (FAHA), and the Staff In add1t1on, two new proposals that address the insurance issue 
have heen added (tbey were addressed in the Chapter on Lrnbihty in Volume 2) The new opt10ns were 
not commented on by Task Force members as they ,;,ere added at Task Force member request for tbIS 
cdit10n For commentary on the AFTL and FAHA tort opt10ns, please see the mmutes from the February 
5, 2000 meeting when attorneys representmg plaintiffs and defendants cntlqued both proposals. 

Remove the requirement m Flonda Statutes 400.4275 tbat assisted hving facthties must have hab1hty 
m�urance to mamtam their lic_ense 11 

2 Set up a Jomt Underwnters Association This optJon reqmres msurance company partic1pat1on and 
actuanal soundness, which means rates charged must cover losses If deficits occur, pohcyholders 
would be assessed to cover the deficit Pohcy coverage ,;vould be of a reduced nature than 1s offered 
m the private market The Amencan Insurance Associat10n 1dent1fied 10 states, mcludmg Flonda, 
with medical malpractlce JU As (Kansas, Massachusetts, Minnesota, New Hampshire, New York-­
NY's JUA 1s now in the process of d1ssolvmg, Pennsylvania, Rhode Island, South Carolma, and 
Wtsconsm) Only Pennsylvama and Wisconsm's JU As cover nursmg homes, but very few "four or 
five' 1 m PA and useveral 11 m W1sconsm. Texas has launched a JUA for nursmg homes, begmnmg 
with coverage for non-profit fac1htes only. Vanable rates are charged based on an exemplary set of 
standardized cntena for mdnt1dualtzed nsk asses�ment 

3 4 

1 Removmg the m,urance cntena for ALFs will not help fac1ht1es financed with bonds L1ab1hty 
insurance ts reqmred as part of the bond covenant. Without insurance, an ALF that 1s funded with bonds 
Mll be m default and as a result could suffer senous consequences, mcluding a higher interest rate ( Grofic 
-214)
' I believe we should not remove this reqmrement and should impose msurance reqmremcnts for nursing
homes If msurance ts not available, the statutes should provide for alternative forms of financial
responsib1hty such as bonds or letters of credit If the legislature were to remove the habthty insurance
reqmrement, or not reqmre insurance, tbe facility should be requ1red to post notice of tlus choice to the
residents and tbe pubhc (Freidin -216)
1 The coverage will be for medical (profess10nal) habihty only and for claims made pohc1es, not 
occurrence, and coverage for attorney's fees awarded to or mcurred by the plamt1ff ts excluded The 
pohc1es are subJect to assessment to recoup any deficits sustained by the JUA and pre!fllums are 
structured to increase each year The first year per bed rates start at $538 for zero deductible, $1 
milhon'$3 mtlhon limits for providers with the lowest nsk score and range to $5,631 per bed for 
prm1ders with the highest nsk scores Coverage may not be affordable for fac1ht1es with a claims history 
(Staff) 
4 It 1s highly questionable how a JUA would have tbe part1c1pat10n of pnvate msurers when so few 
companies are currently wntmg coverage for Flonda nursmg homes, and only one of the msurers 1s 
regulated by 001 ( Staff). 
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3 Set up a Risk Retent 10n Group. The Product Liability Risk Retention Act of 1981 allowed those 
seekmg protect10n from product habihty claims to form either "mk retent10n groups" for group self­
msurance or "purchasmg groups" to obtam group msurance from an msurance company The maJor 
impact of the Act was to preempt many state laws that prohibited or hmdered the formation of 
mterstate retent10n groups or purchasmg groups States still ha, e some regulatory control 
Busmesses or persons with sinular types of nsk may form an RRG to msure agamst their habihty 
exposure. It is limited to members who have similar exposure because of their trade, product, service, 
prerruse, or operation 12 

4. Academy of Flonda Tnal Lawyers tort options apply to nursmg homes and assisted ll\ mg fac1ht1es

Notice to Long-Term Care Fac1hties Residents or their representatives would pro\lde notlce to a 
potential defendant of an mtent to pursue a c!Vll remedy for v10bt10n of a resident's nghts 60 days 
pnor to filmg a lawsmt Not1ficat10n must mclude the nghts a defendant has v10lated that are 
reasonably identifiable pnor to the filmg of a lawsuit and commencement of fonnal discovery. 

Expert Affidavits In cases where the alleged v10lation of a resident's nghts causes physical mJury or 
death, an affida'1t 1s requ1red from an expert. In 1993, the Legislature imposed a reqmrement that 
expert witness affidavits be submitted whenever a lawsuit was filed agamst a nursmg home allegmg a 
v10lat10n of the nght to adequate and appropnate med1cat10n and health care AFTL 's proposal 
extends the expert witness affidavt requirement. 

Informal Exchange of Informat10n. Records m the possess10n of the defendant must be produced 
w1thm IO days of the receipt of a cemfied not1ficat10n of mtent, mcludmg mtemal and state required 
mc1dent reports If records are not produced withm 10 days, the expert affidavit reqmrement 1s 
waived Parties may submit quest10ns and requests for product10n w1thm the 60 day presmt 
not1ficat10n penod and may take the unswom statements of parties. Statute of hm1tat1ons (and 
repose) is tolled for the 60 day case evaluat10n penod and any extens10n Case evaluat10n matenals 
are not discoverable or admissible m CIVIi hllgat10n 

Fast Track Cases Cases shall be placed on the doclet pursuant to chapter 415 upon request of the 
plamt1ff (Amend chapter 415 to make mandatory that the Judge advance the tnal on the docket) 
The proposal would mclude a clear statement that the prov1s10ns of chapter 766 do not apply to cases 
brought under chapter 400 

1 Some purchasmg groups are prO\· 1dmg coverage for nursmg homes but as of Apnl 2000, no RR Gs have 
been formed for nursmg homes (Risk Retention Reporter, April 2000). Purchasing Groups are easier to 
form but they are no stronger than the msurance company from which they purchase coverage. RRGs are 
more complex and expensive. In fact of the eight RRGs that have recently gone out ofbusmess, six of 
them were m the healthcare sector (Risk Retent10n Reporter, October, 2000) 
1 Smee these altematl\ e msurance plans would need to be self-supportmg and not operated at a deficit, 1t 
,s unlikely that premmms established for adequate msurance coverage would differ substantially from the 
extremely high rates charged at present m the pnvate market. The msurance premiums are high because 
msurance losses are high. Unless losses can be effect1vel1 remed m, rates are hkely to remam !ugh and 
mcreasmgly out of reach for many providers (Staff). 
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Streamhne Litigat1011 Clanfy the law to resolve the issues raised m Knowles and Hamilton cases, 
i e., that the cause of act10n under chapter 400 does not die with the resident and that deceased 
residents are not limited to damages under the ,uongful death statute (e g, funeral bills) Conform 
and amend the language relating to the entltles that can be held accountable under section 400 023, 
F.S to those found m the Assisted Livmg Facility statute, i e., any facility owner, admmistrator, or
staff (s. 400 429, F S.), and mclude management companies.

Mandatory Medrnt10n Preswt mediation is reqwred if requested Within 30 days of the complet10n 
of the case evaluat10n penod and upon the request of a defendant, the parties shall complete 
mediat10n w1thm 30 days (Parties can agree to an extension.) The current mandatory mediat10n 
piece added to chapter -100 m J 9Q9 is repealed 

No Caps on Damages The Academy of Flonda Tnal Lawyers opposes caps on damages The 
Legislature addressed the issue of caps on pumt"'e damages m cases ansmg under chapter 400 m 
1999, imposmg a three times compensatory damages presumptive limitat10n The Academy has taken 
the position that this restnct10n 1s unconstitut10nal Pun1tlve damages are the best deterrent possible 
to prevent abuse and neglect of Flonda' s vulnerable citizens. There 1s no justification for protectmg 
nursmg homes from the full force of the law when they have engaged m conduct that is willful, 
wanton, gross or flagrant, reckless or consc10usly md1fferent to the nghts of residents Punitive 
damages provide the long-term care mdustry 111cent1ve to ensure that this conduct does not occur and 
that nursmg home profits are not put before quality care 

Cnmmal Prosecution In cases where a court permits the plead111g of pumtive damages, the court 
shall refer the 111div1duals mvolved to the state attorney for cnmmal prosecution. Abuse and neglect 
of semors and vulnerable adults m this state 1s a cnme Cnmmal laws to pun1Sh tlus behavior should 
be enforced Reform m tlus area will bnng the egreg10us conduct of md1v1duals to the attent10n of the 
proper authontles 1 

Mit1gat10n of the Amount of Attorneys Fees m Nursmg Home Cases Nursmg home defendants can 
mitigate the amount of fees Nursmg homes that have complied with mm1mum staffing reqmrements 
and have had good track records can mtroduce these factors to the court m a determmat1on of the 
amount of an award of attorneys' fees. Factors to be considered m m1hgat10n mclude content of a 
nursmg home· s state surveys, staffing leveb, and record of reports of abuse or neglect dunng the time 
of the stay of the resident and one year pnor The court can also consider the tlmmg and amount of 
settlement offers and whether a defendant demanded presu1t mediatlon. In Flonda, 1fa nursmg home 
resident prevails ma case where death or mJury was caused by a v10lallon of his or her nghts, the 
courts will award an attorneys fee in additlon to the damages as deterrmned by the Jury ThlS law has 
been on the books smce 1980 and other states have this prov1s10n as "ell The purpose of this law 1s 
to ensure that the nghts of the resident are enforceable by the resident or his or her representatJ ve 
Laws allowmg for an award of attorneys fees are found m many consumer protect10n statutes around 
the country and are often referred to as "mm1 attorney general" laws, 1.e .. people are allowed to 
enforce the nghts provided them by law The award of attorneys fees m Flonda needs to stay m the 
books so that all of the nghts guaranteed to Flonda nursing home residents can be enforced, such as 
the nghts to pnvacy, uncensored commun1cat10ns. safekeepmg of funds, etc A nght without a 
remedy 1s meamngless The award of attorneys fees 111 cases where a residents' nghts have been 

1 Supported by Connor-164, Fierro & Freidm-127 Staff response In 1999, there were 164,046 deaths 
111 Flonda, 106,909 referred to a medical exammer, 19,649 accepted by medical exammer (gap between 
19K and I 06K 1s that many of the I 06K arc routme requests for permiss10n to cremate I 5,280 autopsies 
(Dale Heideman of FDLE, personal conversat10n) 
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v10lated allow residents to enforce their nghts and improve the1r quahty of life. Allowing nursmg 
homes to introduce comphance with staffing reqwrements and state surveys provides add1t1onal 
mcent1ves for nursmg homes to comply with the law and provide quality care to residents Nursmg 
homes with good records will be treated differently by the court than nursmg homes with bad records 

Strengthenmg of Residents' 8111 of Rights Amend the Residents' 8111 of Rights to· I) allow 
voluntary camera surve11lancc of residents, 2) state that a Jong-term care fac1hty may not reqwre nor 
permit a resident to waive their nghts to tnal by Jury, mcludmg arb1trat10n reqwrements in resident 
contracts, 3) requrre that residents have the nght to know whether a nursmg home has hab1hty 
msurance (would reqmre postmg of a notice) 

Statute of Lurutat10ns State specifically that the apphcable statute of hm1tat10ns 1s s. 95.11 (3 )(f) ( 4 
years) 

5. FJorrla Associat10n of Homes for the Aging tort proposal·

Standard of Proof When Filing Lawsuit Clmmant must prove by a greater weight of evidence that 
each defendant has an estabhshed duty to the resident, that each defendant failed to comply with the 
pre, a1lmg standard of care, that each defendant's deviation from the prevailing standard ofcare was 
the drreet and proximate cause of damages to the resident, and that each defendant's deviation from 
the preva1lmg standard of care resulted m either mJury or the death of the resident, abuse, neglect or 
the depmat10n of the resident's nghts 

L1m1ts on Who Can Sue. The resident or his/her guardian, or by a survJVIng child (regardless of age) 
or spouse or the per�onal representative of the estate of a deceased resident 

Attorneys' Fees Above & Beyond Contmgency Fees (Add-on fees) s 766 207(7)(!)-- When a case 1s 
arbitrated add-on attorneys' fees are capped at no more than 15% of the award s 766 209(3 )(a) -- If 
a settlement at arb1trat10n 1s reiected and the case goes to trial, add-on attorneys' fees are capped at 
25° 

o of the award. 

Cap on Contingency Fees for Attornevs No caps Contmgency fees are governed by Flonda Bar 
rules. 

Economic damag<e!i No Caps 

Non-economic I compensatory damages For cases settled through arb1trat10n Maximum of 
$250,000 per defendant, but no more than an aggregate amount of $350,000 against all defendants 
Capacity shall be calculated on a percentage basis with respect to capacity to enJoy hfe so that a 
findmg that the clmmant's mJury resulted m a  50% reduct10n m his or her capacity to enjoy hfe would 
warrant an award of no more than $125,000 (same as ms 766 207 (7)(b) !fa claimant reiects offer 
to arbitrate, award at trial may not exceed an aggregate amount of $350,000 for all defendants 

Purut1,e damages. s 766 207 (7Hd) -- For cases that are settled through arb1trat10n -- no pun1live 
damages. s 768 73(1) -- For cases that go to tnal Three times the amount of compensatory damages 
or the sum of $500,000, Where wrongful conduct 1s motivated solely by urrreasonable financial gam 
and the dangerous nature of the conduct, together with the high hkehhood of mJury from the conduct. 
was known by the managmg agent, director, officer or other person responsible for pohcy dec1s1ons, 
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pumllve damage award may not exceed four limes compensatory damages or $2 m1lhon, When 
defendant acted with specific mtent to harm and harm occurred, no cap on pumllve damages 

Pre-suit nollficat10n regmrement s 766 106 -- Mandatory pre-suit not1ficallon to defendant, 
opporturuty for defendant to respond 

Protect10n of guahty assurance and nsk management records from discovery Amends s 400.118 to 
requlfe quahty assurance (QA) meellngs every other month ma nursmg home, and to protect QA and 
nsk management records from discovery. Amends s 400.4275 to protect QA and mk management 
programs m ALFs from discovery. 

Arb1trat10n. s 766 207 -- Voluntary Arb1trat10n 

Statute of L1m1tat1on 2 years 

C1VII Remedies (Restnct10n on nUinber of lawsmts that can be filed simultaneously by plamt1ft). 
Long Term Care Fac1hty Negligence Act 1s created as the exclusive cMl remedy for lawsuits filed on 
behalf of a long-term care fac1hty resident 
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6 Staff tort reform proposal The staff tort reform opt10ns were developed m consultat10n "1th Hayden 
Dempsey, Deputy General Counsel to the Governor They are the result ofmput from peisons who 
testified at Task Force meetmgs, residents groups, tnal attorneys, and representatives from the 
msurance mdustry, assisted hvmg fac1hties, and nursmg homes These staff recommendat10ns 
replace the cMI cause of act10n m 400 023 with a ne'w Long-Term Facility Negligence statute while 
assunng residents are still offered adequate legal protections 1 

' ' ' ' '' 

Attorney's Fees. Ehmmate automatic entitlement to recovery of attorney's fees under Ch 400 In 
cases based on v10lation of nghts mvolvmg no personal mJury or death, the prevmlmg party shall 
recover a maximum of $10,000 m attorney's fees 7 When a defendant refuses an offer by a clmmant 
to arbitrate, the claimant shall recover up to 25% of the award, reduced to present value, for 
attorney's fees In cases submitted to arb1tral!on, the defendant shall pay the claimant's attorney's 
fees up to 15° 0 of the award, reduced to present value' 

'Clearly provide that the patient's bill ofnghts 1s enforceable only by miunct10n (Sherberg -215) 
' The ht1gat10n reforms presented m the package below are designed to lmut the c1v 1I redress for 
md1V1duals who have been harmed by long-term care providers (Fierro & Fre1dm -226) 
3 

l continue to be hesitant with the legal termmology, but my recommendat10n 1s to use the same cntena
as hospitals and medical fac1hlles with nursmg homes (Hernandez) 
4 these suggest10ns were not discussed with the task force and 'were never voted on by task force 
members (Connor - 227) Staff Response The December 5 meetmg mcluded a debate between a 
plamt1ffs attorney and defense attorney regardmg the two extreme pos1t10ns on tort (AFTL and FAHA). 
Staff crafted a middle ground approach that mcreased access to the courts for frail elders who die before 
the!f lawsuits are resolved (not currently avmlable) and mcluded thelf own pam and suffenng (without 
regard to capacity to enJoy hfe) even after death Staff agreed with the tnal bar's cnt1c1sm ofmed1at10n 
and used an arbitrat10n approach. And staff set caps at what appeared to be fa!f levels given the current 
average size of claims data available 
' The options regardmg Task #4 "Liab1hty and Long Term Care Viab1hty" should be deleted entirely. 
These opt10ns are not supported or JUstJfied by the research presented to the task force or by any 
mformallon provided to the task force Further, these optwns severely hm1t residents access to the courts 
and fail to ensure their protect10n agamst improper and madequate care. Any opllon for successful 
ht1gat1on reform must mclude the followmg mseparable elements. 
I) Assunng the safety of re,1dents and protectmg their nght to pursue remedies m court,
2) lmprovmg care through increased staffing and aggresm e regulatory enforcement Addressmg the
msurance avmlab1hty and rate issues by rate mcenllve and loss pred1ctab1hty measures (Boyer -276)
6 Staff presented data showmg that the number of la'wsu1ts were declmmg s1gmficantly and no evidence 
was presented suggesting that damages were "ever-mcreasmg" Connor (40) Staff Response In 
Hillsborough County there was a s1gmficant mcrease m lawsuit act1v1ty from the early 90s to the late 90s 
7 There currently 1s no automatic entitlement of attorney's fees under chapter 400 ln order for a plamllff 
to collect attorney's fees, the plamt1ffmust preva il. This prov1s1on provides an mcenllve for a defendant 
to run up the costs on the plamll ff and offer frivolous defenses as a "ay to make the case unv1able to a 

plamt1ff attorney (Connor 2 I 9)
The restnct1ons on attorney's fees only appear to apply to plamtiff attorneys If there 1s gomg to be 

substantJve reduct10n m the costs of hllgat1on, then there should be a mechanism to IIrnlt or reduce the 
amount of defense attorneys fees as well (Fierro & Fre1dm -222 I 
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Table4 
Response by Task Force Members to Attorney Fees 

Limiting attorney fees will limit enforcement of 
resident rights; linking attorney fees to 
arbitration render them meanin_g_less 
• Oppose the recommendahons on attorney's

fees These recommendat10ns would ensure
that many cases 1mohmg v10lat1ons of
important resident nghts would never be
enforced The inclus10n of a maximum add
on fee of $10,000 is inadequate to ensure the
enforcement of nghts under s 400 022 and
was recommended by staff without consultmg
with Elder Law Sect10n attorneys to
detenmne their pos111on, or to determine the
appropnateness of the proposed fee cap. The
staff should altematl\ ely adopt the
recommendat10n of the Academy of Flonda
Tnal Lawyers (AFTL), which allows for a
m11Igat1on of fees for fac1hhes who meet
certain cntena regarding quality. I Freidin -
223)

Limits on attorney fees are needed; 
clarification needed about add on vs. 
contin_g_enq fees 
• Strongly agree that 11 1s important to

sharply hm1t or ehmmate a plaintiffs
entitlement to artomey·s fees, except when
a plamllff 1s only seeking inJunct1ve rehef
for v10lat10ns of the patient's bill ofnghts
There are neither rat10nale nor resources to
support the present state of the law There
1s no e\ 1dence that attorneys avoid or
refuse to take cases m which statutory fees
are not awarded. L1t1gat1on rates in the
Umted States already far outpace those m
other mdustnahzed countnes To argue
that the award ofattorney·s fees 1s
necessary ignores the fact that domg so
encourages hllgallon and increases hab1hty
msurance costs (Sherberg - 218)

• This prov1s10n [to provide 25°/o of an award I • According to tnal lawyers with whom I 
spoke, the 25 percent and 15 percent are for 
add-on attorney fees. above and beyond a 
percentage of the award that 1s agreed upon 
as a contingency fee. The percentages for 
contmgency fees are set by rules of the 
Flonda Bar. Assummg this 1s correct, the 
plamtiffs attorney could receive a percent 
of the award as a contmgency fee plus up 

• 

for attorney fees when a defendant refuses to
arbitrate] becomes meaningless m the most
egreg10us cases as the arbitrat10n prov1s10ns
of this set of proposals offer a huge "indfall
for any defendant (regardless of conduct) to
merely offer to arbitrate There 1s essentially
no mcenllve for a plainhff to arbitrate thereby
making this suggest10n a meanmgless one
ThlS prov1s10n also pro\'ldes an mcentl\ e for a

defendant to nm up the costs on the plamllff
and offer fnvolous defenses as a way to make
the case unviable to a plamt1ff attorney ) I • 
(Connor - 220)
This prov1s10n [to provide 15 ° o of an award
for attorney fees when both parties agree to
arbitrate] also provides an mcenhve for a
defendant to nm up the costs on the plamllff
and offer fnvolous defenses as a way to make
the case unviable to a plamllff attorney. This
prov1s10n nms directly counter to the set of
pnnc1ples voted on and agreed to by the task
force m that 11 directly v10lates the 5'h
pnnc1ple (Connor� 221)

to 25 or 15 percent as an add-on fee You 
may want to venfy ,f this 1s correct (Grofic 
- 290)
There should be no addmg on attorney" s
fees m the event the plaintiffs lawyer has a
separate contmgency fee contract With their
cl!ent (Sherberg - 231)
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Pumhve Damages Adopt the hmitahons on the amount and standard for recovery of purutive 
damages contained m the Cl\ 11 Justice Reform Act enacted by the Legislature m 1999. Cap purutl\e 
damages to three times compensatory damages or $500,000, whichever is greater. Where the 
misconduct was motivated by unreasonable financial gam and the high hkehhood of personal mJury 
was known by the person responsible for makmg decisions on behalf of the defendant. such as the 
duector or managing agent, punitive damages may not exceed the greater of four times compensatory 
damages or $2 milhon Where the defendant had specific intent to cause the personal mJury, there 
shall be no cap on pumtl\e damages Pumtne damages may be imposed agamst an employer only 
when the employer actively participated in the misconduct, condoned or ratified the misconduct, or 
engaged m misconduct that contnbuted to the personal inJury 1 Pumtlve damages may not be awarded 
where the parties agree to arbitrate the claim A claunant who refuses a defendant's offer to arbitrate 
may not recover purn!Jve damages Reqmres the clerk of court to forward to the state attorney's office 
for mvestigat10n any act10n for long term care facihty negligence m which punitive damages are 
awarded at JUI)' tnal 

Table 5 
Response by Task Force Members to Punitive Damages 

Restrictions on punitive 
damages are unfair, illegal, 
protects providers, will not 
decrease insurance costs, 
and will not result in 
referrals to state attorney's 
office as stated. 
• Unlike Medical Malpractice

claims, there is an absolute
bar to the recovery of
punit!Ve damages if the
defendant merely offers to
arbitrate When this
provision is combined with
the staff language which
also had a cap on all non­
economic damages, ( and m
consideration of the fact
that the vast ma1onty of
resident's nghts claim
mvolve only small
compensatory damages)
these provis10ns make an
actwn agamst a nursmg
home much more restnctt"e
than those brought agamst a
hospital Addit10nally,
many act10ns brought

High limits on punitive 
damages will not decrease 
tort costs but are essential to 
re\'iving long•term care 
insurance. 

• At least 95° o of all long
term care liability cases
allege conduct subiect to
purutlve damages I \\ ould
refer you to the answer to
the second question on page
41 It is important for the
public to know that the
proposed higher caps for
pumtive damages are not
the exception, but the norm,
based on the allegations
made by plaintiffs attorneys
m these cases (Calkm-193)

Staff Response: Punitive 
damages reforms are 
appropriate and will 
decrease tort costs. 

• The recomrnendat1ons for
arb1trat10n are nearly
identical to what 1s currently
contamed m the medical
malpractice statute One
except10n 1s that where the
parties agree to arbitrate and
the arbitrator finds that the
defendant's conduct
amounted to intent10nal
misconduct or gross
negligence, which is the
standard for punitive
damages, an additional
$500,000, for a total of
$750,000, may be awarded
to the claimant This is
three !!mes more than is
recoverable under the
medical malpractice statute

1 Allocate a portion of punillve damages from nursmg home lawsmts mto a newly created Quality of Care 
Trust Fund admmistered by the state to provide funds for mcreased staffing ( or for other purposes that 
improve access to high quality long term care services) (Grofic -244) 
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agamst a hospital could be 
brought under a common 
law negligence claim, a 
nursmg home could never 
be sued under common law 
negligence This would 
make sumg a nursmg home 
s1gmficantly harder than 
smng a hospital That 1s 
unacceptable and" as not 
even requested by the 
mdustry to the task force 
( Connor-34 I 

• A defendant can ellmmate
any possible award of
pun1t1ve damages by
offenng to arbitrate,
regardless of the behav10r
(Connor-246, Fre1dm-23CJ)

• A plamt1ff could ne, er
show "specific mtent" and
therefore the cap would
never be lifted (Connor-
247)

• Obliterates any chance of a
plamtiff e\'er rece1,·1ng a
large verdict regardless of
the behav10r of the home
and. the miunes suffered as
a result of thetr act10ns
(Connor-250)

• Punitive damages serve an
important pubhc purpose of
expressmg Jurors' extreme
disapproval of tortuous
conduct For frail nursmg
home residents who
generally have hmited
econom1c damages and,
would be restncted m non­
economic damages,
punitive damages would be
especially important.. An
award of meanmgful
punitive damages would be
highly unhkely (Fierro
c1tmg Center for Medicare
Advocacy-251)

• Oppose the 1mpos1t1on of
the 1999 tort restnct10ns on

Conclusions and opt10ns were not voted on by the Task Force

• Pun1t1ve damages would not
be recoverable by a cla 1mant
where the claimant and
defendant agree to
arb1trJt1on or the claimant

refuses an offer to arbitrate
However, where the parties
agree to arbitrate and the
arbitrator finds that the
defendant's conduct
amounted to mtent1onal
misconduct or gross
negligence, which 1s the
standard for pumt1ve
damages, an add1t10nal
$500,000, for a total of
$750,000, may be awarded
to the claimant.
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pumt1ve damages from 
"h1ch semors and the 
disabled were specifically 
excluded (Fre1dm-23Q). 

• A cap on compensatory
damages which 1s unhke the
I 999 Civil Justice Reform
Act and unhke the
prov1s10ns governmg
medtc al neghgence thereby
g1vmg nursmg homes more
protect10ns (not equal
protect10ns as they have
repeatedly asked for) than
either hospitals or other
busmesses . This prm 1s10n
v10lates the s•h pnnc1ple
which states that residents
"must have adequate
protectton under the law
and all parttc1pants must act
responsibly or face the
consequences for fa1lmg to
du so." (Connor-245,246)

• Agree that defendants
agamst whom pun1t1ve
damages ha, e been
awarded should be referred
to the state attorney for
prosecut10n (Freidm-239)

• All cases where pun1t1ve
damages are awarded m a
jury tna I referred to local
state attorney's office]
sadly, .. will never happen
even for the worst cnmes
comrmtted agamst a
resident (Connor-37).

• The $750,000 hm1t for
mtent10nal misconduct or
gross neghgence, that 1s
mcluded m the non­
econom1c damages section,
has the same effect as
damage, based on conduct
subJect to pun1ttve damages
Smee almost all nursmg
home complaints allege
gross negligence ( such as
consc10us disregard for the
care of a patten! due to a
fall), damages awarded m
arb1trat1on may surely be
considered pun1t1ve. It 1s
inaccurate to state that
pun1ttve damages would not
be awarded under
arb1trat1on w1thm the
proposed ht1gat10n reforms
(Calkm-240)

• Eltmmate [the]
recommendation wluch
dtrects the Clerk of the
Court to forward cases,
where there 1s a pumtive
damage award, to the state
attorney's office for
cnmmal investigation. As
the task force report states,
m at lease 95° 

o of the
cla1rns, tnal attorneys allege
pumt1ve damages I am
concerned about the tlueat
that a possible cnmmal
referral will have on the
dec1s10n to ht1gate or
arbitrate claims (Calkm-
241).

• Rather than forwardmg
Judgments contammg an

Conclus10ns and opt1om, were not voted on by the Task. Force 

• The hm1tat1ons on pumt1ve
damages contamed m the
1999 CM! Justtce Reform
Act apply to medic al
malpractice act10ns Just as
they would to long term care
fac1httes under the staff
proposals Just !tke m
medical malpractice act10ns,
caps be placed on non­
economic damages when
either a claimant reJects a
defendant's offer to arbitrate
or both parties agree to
arbitrate Where the parties
agree to arbitrate, the staff 1s
recommending a caps up to
three ttmes higher than
available m medical
malpractice claims Where
neither party offers to
arbitrate or where the
defendant refuses an offer to
arbitrate, there would be no
cap on non-econom1c
dama_g_es
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• The prov1s10n to impose
punit1ves against an
employer only when they
actlvely participated m.
condoned or ratified, or
engaged m misconduct that
contnbuted to personal
mJury] would encourage
employers to turn a blmd
eye to the most outrageous
of conduct and v10lates the
5'" pnnciple by rewardmg
mesponsibihty of corporate
owners (Connor-248,
Fierro & Freidm-252)

• The Cahforma Supreme
Court rejected a similar
argument that facilities
should not be responsible
for the acts of the1r
employees under the
"reasonable licensee"
defense authonzed by the
state's civil money penalty
law (Fierro citmg Center
for Medicare Ad\'ocacy-
252)

• Pumtive damages are not
currently covered by
msurance and have not been
a part of the losses and
damages pmd by the

award ofpumtive damages 
to the state attorney's, 
office provide an 
appropnatlon to the 
Statewide Prosecutor to 
mvesllgate suspected 
cnmmal activity agamst 
residents at long-term care 
fac1htles This latter 
approach would be much 
more comprehensive than 
relymg upon the 
happenstance that a 
particular plamtiff was 
awarded pumll, e damages 
under a c1V1! rather than 
cnmmal burden of proof 
(Sherber_g_-243) 

• The pumtive damage
proviswns shall apply to all
cases which have not gone
to tnal on the date of
enactment of the act The
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msurers that have resulted 
m insurance premmm 
mcreases and pohcy 
cancellat10ns (Fierro-251 
408) 

• It still isn't clear 1f
1n:'.'.,urance compames will
cover the higher aggregate
compensatory cap of
$750,000 If they won't,
this could hurt non-profit
providers If the higher
aggregate compensatory cap
may be awarded through
arb1trat10n, but 1s treated as
1f 1t were a purut1ve damage
award by insurance
compames, nursmg homes
would be forced to pay the
damages out of pocket
Pumt1ve damages are not
covered by msurance
Many more nursmg homes
than the one percent that
now go to court could
potentially be hit with the
higher compensatory cap
than are now subject to
punitive damages as a result
of a tnal If this 1s the case.
perhaps the second her cap
should be elunmated and
some other way of
addressmg pumhve
damages for the most
egreg10us cases, 1 e
cnmmal acts, should be
considered (Grofic-2922

purpose of the ltab1hty 
refonn proposal 1s to bnng 
hab1hty msurance back to 
Flonda. However, this 
proposal does not address 
the "tail" where lawsuits 
under Chapter 400 cdn 
continue for four years after 
enactment of the bill Any 
prov1s10n that can be made 
to apply to claims that have 
not gone to tnal 1s 
1mperat1ve to help bnng 
liab1hty insurance back to 

Flonda Pumtl\ e damages 
are not a personal nght. but 
a fine As such, restnctions 
and l1m1tat1ons may be 
changed by the legislature 
The proposal to apply new 
hm1ts on the amounts and 
new standards for recovery 
of pumtlve damages should 
be made to apply to all 
causes of action which have 
not gone to tnal as of 
enactment of the new law 
(Calkm -242) 

Non-Economic Damages In cases voluntanly submitted to bmdmg arbitration of damages, caps non­
econom1c damages to $250.000 aggregate for all defendants or $750,000 aggregate for all defendants 
,fthe claimant pro,es mtent10nal misconduct or gross negligence; Provide that where a defendant 
refuses a claimant's offer to voluntanly arbitrate, the case shall proceed to tnal without hm1tat10n on 
non-economic damages, Provides that where a claimant refuses a defendant's offer to voluntanly 
arbitrate, non-econonuc damages not to exceed $350,000 aggregate for all defendants, No cap on 
non-economic damages where neither the claimant nor defendant request arb1trat10n 
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Table6 
Response b) Task Force Members to Compensator)· Damages 

Caps on non-economic damages are 
unconstitutional, insufficient, and benefits 
defendants. 

• Not only is cappmg non-economic damages
when cases are voluntanly submitted to bmdmg
arbitrat10n of questlonable conslltut10nahty, but
also II goes far beyond anything m current law
The nursing home industry representallves have
contmuously stJted they want to be treated Just
hke hospitals and be brought unde1 snrular
prov1s1ons of chapter 766 This concept
combmed w11h others m this document offer
nnrsmg homes a better deal than they even asked
for Again, this provis10n 1s m d1rect v10lat10n
of the s'" pnnc1ple voted on and agreed to b) the
task force members that states that residents
"must have adequate protect10n under the law
and all part1c1pants must act responsibly or face
the consequences for fa1lmg to do so" (Connor -
236)

Two-tiered non�conomic damages ""ill increase 
liability costs and make it harder to defend against 
a claim of gross negligence; claimants will receive 
higher awards through double dipping. 
• This mult,-11ered damage cap 1s extremely

problematic It encourages "httgatton" ma
different forum This ht1gat1on m arb1trat10n to
determine intent or degree ofculpab1hty may be
as ITI\-olved, time consummg and expensive a<;j
htigat1on m the court system and would destroy
much of the benefit which msnres claimants
choosmg arbitrat10n will expedite the1t recovery.
As a practical matter, because of the benefit bmlt
into the assertion of intent10nal conduct or gross
negligence, the focus of the arb1trat1on panels'
dehberat10ns would be m1sdrrected from a
detenmnat10n of what i, fa1r compensat10n for
non-economic damages meurred by the patient
and1or family to an exhaustive exammat10n of the
possible mot1vat10n for the errors acknowledged
by the defendant The evidence presented m an
arb1trat10n forum is not designed, nor well �u1ted
for 1ud1c1al type determmat10ns For e,ample, the
testimony of retamed experts on the extent of any
deviallons from the standard of care, motives,
practices a nd extens" e employee or former
employee and other caregiver testimony will now
mue us down m time and costs, Just as much as
gomg to court This offsets any reason "hy the
task force offers arbitration as a recommendat10n
(Calkm - 232)

• Legitimate concerns have also been raised that
any award based on gross negligence or
mtent10nal conduct would hkely make the ent1re
award unmsured Th,s type of conduct 1s
generally excluded from coverage under the
msurance contract. If tn�urance 1� not ava1lJ.b� to
pay an award, most claims would be uncollectible
given the financial cond1t10n of providers Even
for the more solvent providers, the payment of a
few of these claims without the assistance of
insurance would only accelerate their closure
(Calkm - 232)

• Ehmmate the bifurcated non-economic damage
caps, $250,000 and $750,000, because provmg
mtent10nal mt�conduct or gross negligence m
arb1trat10n may create a conflict between the
msurer and m�ured because msurers do not cover
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• Recogruzmg that non-econom1c damages are the I •
only damages that a resident can recover m most
cases against long term care facihties Language
was added m the 2nd draft to allow recO\ ery of
up to $750,000 of non-economic damages
aggregate agamst all defendants, if the resident
can prove "mtcnt10nal misconduct'' or "gross
neghgence" In cases agamst a nursmg home
fac,hty for homble neglect, 1t will be 1mposs1ble
to show that the management mtenhonally
mJured a resident Consequently, the add1t10nal
$500,000 m non-economic damages will never
be obtamable Note also that the add1t10nal
$500,000 m non-economic damages 1s not
available to a resident who chooses not to
arbitrate (Fre1dm - 235)

• Combmed with other prov1nons, this
unconslltuhonal prov1s10n would set a hmit of
$350,000 for all damages for a defendant
regardless of the conduct and regardless of the
suffenng caused by a resident Agam, this
prov1s10n IS m direCt v10lat10n of the sh pnnc1ple
(Connor - 238)

• The total amount awardable agamst all
defendants, aggregate. benefits nursmg home
operators, owners, and management companies
Often there are se, era! defendants m nursmg
home litigatton, where, for example, there has
been more than one owner of a home dunng the
penod of abuse, or there 1s a management
company, licensee and owner who may all have
respons1b1l1ty for the neglect of a resident The
fact that there may be several bad actors should
not mure to the benefit of the same bad actors
(Freidm - 235 I

•

• 

1 fail to see a circumstance where a defendant I •
gmlty of egregious cnmes would ever refuse to
arbitrate given the lavish benefits an offendmg
operator would receive for domg so Agam, this
prov1s10n 1s m direct v10lat10n of the Sh pnnciple
(Connor - 237)
This language also mappropnately mixes the
concepts of non-economic damages and purutive
damages Non-economic damages are to
compensate \lct1ms for suffenng, to be
distmgmshed from pumtive damages, which are
to pumsh wrongdoers and to act as a deterrent
agamst similar conduct m the future It makes
no sense to apply pun1tivc damages thresholds to I •
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mtenllonal misconduct ( Sher berg - 234 J 
This issue 1s further compounded by the lack of J 

definit10n of"gross neghgence." Defendants may 
be understandably reluctant to agree not to contest 
liab1hty where their exposure m every case tnples 
under arbitration Havmg already acknowledged 
liability, defendants will likely find 1t difficult to 
defend agamst allegat10ns that thelf conduct was 
grossl) negligent, as is alleged m 95% of current 
claims This d1�mcent1ve to arbitrate may cause a 
large number of cases to rcmam in the tort system 
(Calkm - 232) 

If a defendant offers to arbitrate, the claimant's 
attorney has no chmce, for all practlcal purposes, 
but to agree to arbitrate and allege mtent10nal 
misconduct or gross negligence to more than 
double the potenllal recovery (from $350,000 m 
lit!gahon to $750,000 m arbitratlon). There is no 
nsk to the claimant m making such assertions, 
only the potential for much larger damages It 1s 
poor policy to encourage claimants through the!f 
attorneys to allege, without regard to whether they 
have a good faith basis, that the defendants 
mtended to cause harm or were grossly negligent 
( Cal km - 232) 
I strongly agree that caps on non-economic and 
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an award of compensatory damages for non­
economic miuncs The language hopelessly 
confuses the issues and 1s unprecedented m law 
(Fretdm 235 & Connor - 230) 

pumltve damages are essenttaf to rev1vmg the 
long-term care ltab1hty insurance market These 
caps should mirror those for medical malpracttce 
and pumt1ve damages present m current law 
( Sherberg - 233) 

Arb 1tratton 1 
' Allow either party to request , oluntary bmdmg arbttralton of damages Agreement to 

enter bmdmg arb1trat10n will reqmre defendant to admit hab1hty (but not mtenttonal rmsconduct or 
gross negligence which must be proved by clannant);' Permit the court, upon motion by either party, 
to order that the claim be submitted to non-bmdmg arb1trat10n, In cases voluntanly submitted to 
bmdmg arb1trat10n of damages. caps non-economic damages to $250,000 aggregate for all defendants 
or $750,000 aggregate for all defendants tf the claimant proves mtenttonal misconduct or gross 
negligence, Where a defendant refuses a claimant's offer to voluntanly arbitrate, the case shall 
proceed to tnal without hm1tat10n on non-economic damages and the clannant shall be entitled to 
recover prejudgment mterest and reasonable attorney's fees up to 25°0 award reduced to present 
value 4 Where a claimant refuses a defendant's offer to voluntanly arbitrate. the damages awardable 
at tnal shall be capped to net economic damages and non-economic damages shall not exceed 
$350,000 ' Pumttve damages may not be awarded where the parties agree to arbitrate the claim. In 
cases submitted to arb1trat10n, the defendant shall pay the cla1mant's attorney's fees up to 15° 0 of the 
award, reduced to present \ alue 1

' 

� 
8 '-J Statute of L1m1tat10ns :· Reduce statute of hm1tat10ns from 4 years to 2 years For claims that have 

already accrued, the claim must be filed wtthm 2 years of the effective date of the act 

Standards of Recovery 1 Repeal stnct l1ab1hty and replaces 11 with a negligence standard. Defines
"long-term care fac1ltty negltgence" as a deviation by a long term care factltty of the preva1lmg 

1 I strongly agree that the use of arb1trat10n. styled after the medical malpractice statute, will greatly assist 
m the fatr and prompt resolutton of long-term care lawsuits (Sherberg -229) 
' A defendant can el1mmate any possible award of pun1t1,e damages by offenng to arbitrate (Fretdm -
239) Staff Response In order to arbitrate rcqutrement the defendant has to admit ltabthty, in return,
pumltves are not awarded but aggregate non-economic damage are $750,000 
3 It should be clanfied that the parties can voluntanly agree to mediate at any time, as currently exists 
under the medical malpracttce law The proposal should also permit the court, upon motion from either 
party, to order that a claim be mediated (Calkin -228) 
4 There would be vutually no mstance where a defendant would ever refuse such an offer, especially m 
cases of outrageous conduct (Connor -256) 
' It ts clear from these prov1s10ns that 1t was the mtent of the task force staff to pumsh plamttffs whenever 
the defendant offers to arbitrate and to provide lavish mcenllves for an operator to arbitrate - especially m 
cases mvolvmg egreg10us conduct (Connor -257) 
0 In case a reader missed tlus statement m the above sectton, ti is !tsted here agam to make ti clear the 
staff wants to offer a huge wmdfall for a defendant that merely offers to arbitrate a claim (Connor -258) 
7 The statute of hmital!ons should not be shortened absent some add1t1onal tune frame to allow a 
reasonable person the opporturnty to discover the potentwl cause of aclton, if such mformalton ts not 
apparent (Freidm -274) 
" I strongly agree that reducmg the statute of hm1tat10ns from four to two years ts necessary to help 
predict losses and to ensure that evidence ts preserved (Sherberg -273) 
9 A 4-year statute of hm1taltons should apply m cases where a home concealed facts from the family or 
legal guardian (Connor- 275) 
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profess10nal standard of care for a similar long-term care provider (with a standard license from 
AHCA) which proximately causes personal mJury or death to a resident and makes long-term care 
fac1hty neghgence the exclusive remedy 2 Provide that a v10lat1on ofa resident's nghts 1s a cause of 
act10n for long term care fac1hty neghgence Define a managed risk agreement as an agreement 
between a resident and a long-term care fac1hty, appro.ed by a medical doctor, wluch sets forth the 
resident care plan and service plan and consequences and mherent nsks hkely to result from changes 
to the care or service plan. Allows a long-term care fac1hty to mtroduce evidence that a managed nsk 
agreement was entered mto by a resident and the facility and that 1t was properly implemented and 
mamtamed by the fac1hty 3 Protect a long-term care fac1hty from hab,hty for the consequences of a 
decision by a resident to refuse or modify care or services, so long as the resident 1s mformed of the 
consequences, as reqmred under s 400 022(k) 4 Adopt current law that a long-term care facility shall 
not be hable for the neghgence of a phys1cJan rendenng medical care Expressly provide that 
hm1tat1on of hab1l1ty does not hm1t the nght of a pal!ent to brmg an act10n for medical negligence 
agamst a physicJan under the medical malpractice statute. In act10ns mvolvmg the death of a 
resident, allow a personal representative to recover for the decedent's estate the decedent's pam and 
suffenng before death Allow rumor children and a survmng spouse of a deceased resident, and 1f 
there 1s no surv1vmg spouse, all children, regardless of age, to recover for mental pam and suffenng 
Protect quahty assurance and nsk management records that comply with AHC A approved nsk 
management program (see opt10n #5 under Quality earher m this report) from d1scove',?' ' Protect 
surveillance records (without regard to who pays for the surveillance) from discovery Require that 
claims for abuse or neglect of the elderly agamst a long-term health care fac1hty be brought under 
Chapter --IOO and not under Chapter 415 7 

1 I contmue to be hesitant with the legal termmology but my recommendation is to use the same cntena 
\\ e have for hospitals and medical fac1ht1es with nursmg homes (Suggested by Hernandez) 
' Neghgence 1s already defined m the Medicare and Med1ca1d statutes 1t 1s the de,iat1on from the 
standards that nursmg fac1ht1es are reqmred to meet to receive federal funds (Fierro & Fre1dm -266). 
1 According to the Center for Medicare Advocacy this proposed managed nsk agreement mappropnately 
mcorporates a concept of managed nsk agreements from the asSisted h, mg industry mto the nursmg 
home mdustry (Fierro & Fre1dm -267) 
'This suggestion 1mmun1zes fac1ht1es from liability 1fres1dents refuse care or services. Unfortunately, a 
common practice m some nursmg homes 1s to wnte a notat10n m a  resident's medical chart that they 
refused services when m fact the services were simply not delivered. This kmd of legal protect10n 
protects them from any lmb1lity for potential bad outcomes from not feedmg, hydratmg, med1cat10n, 
cleaning, ambulating, t01letmg or prov1dmg other services Particularly for .. cogmt1vely 1mpaired 
md1V1duals and or md1V1duals who ha,e no family support, this could be disastrous (Fierro & Fre1dm -
268) 
5 I do not agree that the current protect10ns for hospital peer review and nsk management be applied m 
the long-term care fac1hty context (fre1dm -136) 
' A recent news account showed an mc1dent where staff was draggmg a disabled woman through the 
halls, mockmg her and treatmg her cruelly GIVen the fact that without the videotaped recording, tlus 
mc1dent would have never become pubhc (Connor -286) 
' Chapter 415 was Just recently passed and signed mto law by Governor Jeb Bush Tlus law states that an 
elderly person who 1s, for example, phys1cJlly assaulted 1s given access to the c1v1l Justice system and has 
a cause 1f a physical assault occurs ma hospital, the hospital can be held to the standards found m 
chapter 415 This provIS1on \\Ould gl\e nursmg homes more legal protect10ns than a hospital (Connor & 
Fierro -287) 
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Table 7 
Responses by Ta,k Force Members to Standards of Recover, 

Standards of recovery go beyond what is 
available to hospitals: protecting providers. 

Standards of recovery go beyond what is available to 
hospitals: providing more opportunities for claimants 
to sue. Negligence needs to be proved; alto" 

• The proposals "ould give the nursing home
industry more protect10n than any other enllty,
mcludmg phys1c1ans and hospitals, for example
Burden of proof for v10lat10n of nghts 1s lugher
than a negligence claim The nursing home
industry will have more protect10n from hab1hty
than any other person or entity Creates a lower
standard for nursing homes. The proposal states
that the standard of care for the nursmg home 1s
the prevailing standard for similar nursmg
homes m the commumty If most nursmg homes
m the commumty are under-staffed and poorly
run, under this proposal tlus low standard will
become the acceptable standard for Flonda' s
senior and disabled citizens Nursmg home no
longer have any exposure for the cnmmal abuse,
neglect or e'\.plo1tatton of semors and vulnerable
adults under chapter 415 The ... proposal
specifically precludes nursmg homes from bemg
held accountable under this statute for what
happens ms1de their fac1hty Nursmg homes and
assisted hvmg fac1llt1es can short-circu1t
htigatlon and set another bamer to a recovery by
a resident by arguing to a court that they had no
"duty" to the resident for care and treatinent
Assisted h,ing fac1hl!es stand to benefit most
from this prm 1s10n, smce they often mamtam
that they merely are there to pro'1de basic
assistance with act1v1l!es of daily hvmg. When a
resident begins to detenorate and needs
add1t10na I services, the ALF will argue 1t had no
duty to the resident and not be responsible when
they all too often keep a resident m the ALF
longer than they should m order to contmue to
collect revenue from the resident. Under tlus
proposal, there will be no incentive for an ALF
to move a resident to a more appropnate setting
where htS or her growing needs can be met

Nursmg home residents will be subjected to 
"managed nsk" agreements, which will be used 
to Justify the failure to provide care and serv1c es 
to residents For example, 1f a resident refuses to 
eat a meal, the nursmg home will document that 
refusal and will have an absolute defense to a 

defendants to not contest liability in order to arbitrate; 
.!'_rotect facilities _from the negligence of other parties. 
• Allow defendants to agree to arbitration without

admitting hab1hty but agreemg to not contest hab1hty
This will encourage defendants to agree to arb1trat1on
(Sherberg - 253)

• A claimant should have to prove that an alleged
"v10lat10n of a reSident's nght" was due to neghgence
The allegat10n of a v10lat10n of a resident's nght by
Itself should not be proof ofneghgence For example,
a family member may enter a bedroom and find a
resident exposed. A number of reasons beyond the
control of fac1hty staff could have contnbuted to the
exposure to an alleged v10lat1on of the reSident's nght
to d1gmty A fac1hty should not be legally responsible
for the exposure that occurred 1f 1t was not due to
ncgl1gence (Grofic - 262)

• Ehminating stnct hab1hty and replacmg 1t with
ordmary ncgltgence (wluch almost all other plamtlffs
must plead and prove) 1s an essenl!al mgred1ent to tort
reform. (Sherberg - 260)
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claim that the nursmg home failed to provide 
hydration and nutntwn to a resident, wluch 
resulted m death. In this event the nursmg home 
would ha,e no mcentive or duty to take further 
action to see that the resident's basic needs are 
met through alternative means (Freidm - 263) 

• I [support] the Knowles and Ham,!ton decisions
m ,terns f and g [ allowmg for the recovery of
pam and suffenng after the death of the resident
and allow all children, regardless of age to
recmer for mental pam and suffenng] (Fre1dm
263)

• Many physicians are employed by facilities as
medical d1rectors at the same time as they sen e
as residents' attendmg physicians and under this
proposal these common practlces reflectlng the
lack of mdependence of phys1c1ans from the
nursmg facihtles would nevertheless lead to
facility unmumty (Fierro & Freidm 269)

• Some of the statutory restnctwns on discovery
and admissibility extended to doctors and
hospitals already go too far m keepmg relevant
and important mforrnatwn from a person seekmg
redress for mJuries. Court mterpretat1on of
these statute:i has been mcons1stent, and m some
cases has kept ongmal documents, such as the
quahficat10ns and disciplmary records of
caregivers from lmgants Language protectmg
peer review and nsk management must be

• Remove the prov1S1on that allows recovery both for
the decedent's pam and suffenng and the pam and
suffcnng of survivors.(Sherberg - 254)

• The recommendat10n allows a clannant to collect
compensatory damages based on the pam and
suffcnng of a nursmg home or assisted lMng facility
(ALF) resident and the claimant's pam and suffenng
- m effect a double dip Under medical malpractice,
pam and suffenng is based on the patient's pam and
suffering. To prevent double dippmg, the claimant
should be reqmred to choose one or the other, but not
both (Grofic - 38)

• In actlons for mJunes causmg the death of a patient.
the proposal allows the personal representatlve to
recover for the estate, pam and suffenng damages for
the decedent's pam and suffenng An action for the
patlent's pam and suffenng expenenced pnor to the
patient· s deJth for unrelated causes 1s preserved This
allows for double damages which is unavailable m
any other type of action. (Calkin - 271)

• Allows mmor cluldren and a Sllf\ 1vmg spouse of a
deceased patient, and 1fthere 1s no sunivmg spouse,
all children, regardless of age, to recover pam and
suffenng damages under the Wrongful Death Act
where the long term care provider negligence caused
the death This is not allowed under physical/hospital
medical maljlract1ce ( Calkin - 272)

• Provide that long-term care facihlles are not hable for
the negligence of third party health care
providers.( Sherberg - 255)

• Proh1bitmg the adm1ss10n of Agency for Health Care
Admuustrat10n (AHCA) surveys mto evidence
because they are not relevant, are also an essential
ingredient to successful tort reform ( Sherberg - 261)
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carefully crafted toensure that only mformat10n 
generated dunng the peer review process would 
be protected Documents from ongmal sources 
and state and federal survey and mspect10n 
records should not be kept from discovery or 
held madmissible In addit10n to the extent 
residents are able to make use of video or 
electromc momtonn g, these items should not be 
statutonly restncted m terms of discoverabihty 
and admissibiht_)I (Freidm 277) 

Pre-Smt Requ1rements I Adopt relevant ht1gat10n reforms contamed m the medical malpractice 
statute 2 Reqmre that a notice of claim be provided to a potential defendant 90 days before suit is 
filed 3 Require that before scndmg a notice of claim, a claimant must conduct a pre-suit mvestigat10n 
to ascertam whether there are reasonable grounds to assert a claim In claims mvolvmg personal 
mJury or death, the pre-swt mvesllgat10n shall mclude obtammg a venfied medical opimon 
corroboratmg the existence of reasonable grounds to brmg the claim Reqwre that dunng the 90 days 
after the notice of claim is mailed, the msurcr or the defendant must complete a pre-sult mvestigation 
At the end of the 90 day penod, the msurer must reiect the claim, make a settlement offer, or admit 
hab1hty (but not mtent10nal misconduct or gross negligence v.hich must be proved by claimant) and 
request arb1trallon 4 Reqwre that dunng the pre-suit mvest1gat10n penod, the clalillant and defendant 
provide relevant medical records upon request by the other party ' Exclude from discovery and 
admission mto ev 1dence any statements, reports or other documents generated by the pre-smt 
mvesttgat1on process 

O 
Allow both the claimant an<l defendant to file a mot10n m c1rcu1t court ask.mg

the court to determme whether there exists a reasonable baSJS for the opposmg party's claim or 
demal' W1thm 90 days ofreceMng a notice of claim, allo\\s a defendant who has a good faith basts 
to believe that it had no legal duty to the claimant to file an action m circlllt court to contest the lack 
of duty. 

1 The medical malpractice pre-suit procedures which are not appropnate or adequate for cases mvolv mg 
elders and long term care facilities. AFTL has proposed pre-suit procedures that are more appropnate for 
these cases. Subslltute the opt10n of AFTL on pre-sull procedures (Frei<lm -282) 
' Supported by Hernandez 
3 Supported by Hernandez. 
4 I am not sure 1f90 days 1s a workable penod of time I would suggest that 120 days may be a more 
appropnate time frame (Callan -283) 
' This item should reqwre that medical records, mcludmg those of pnor and subsequent health care 
providers, be provided (Callan 284 ).

These provmons would dramatically mcrease the cost ofbnngmg a claim agamst a nursmg home 
(Connor-285). 
7 Supported by Hernandez. 
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Table8 
Impact on Awards of Staff Tort Reform Options 

Offers Attorney Fees Economic Non-Economic Punitive 
voluntary (Pain & 
arbitration'Y Suffering) 

Claimant Reasonable attorneys Net econom1c No Caps 3 times compensatory 
only fees up to 25° o of damages damages to $500,000 OR 
(defendant award reduced to (health care 1f motivated by 
refuses) present value (m cases and funeral unreasonable financial 

mvolvmg personal bills) gain 4 l!mes 
tnJury or death) OR compensatory damages to 
Maximum of $10,000 $2 m1lhon OR for 
(for ,-10lat10ns of specific mtent to cause 
resident nghts personal mJury, no cap 
mvolvmg no personal 
mJury or death) 

Defendant Not awarded Net economic $350,000 Not Awarded 
only damages aggregate 
(claimant (health care 
refuses) and funeral 

bills) 
Claimant and Defendant pays Net economtc $250,000 Not awarded (but see 
defendant claimant's attorney damages aggregate add1t1onal recovery under 

fees up to 15% of (health care $750,000 non-economic damages) 
a" ard reduced to and funeral aggregate 1f 
present value ( m cases bills) claimant proves 
mvolvmg personal mtenl!onal 
tnJury or death) OR misconduct or 
Maximum of$10,000 gross negligence 
(for v1olat10ns of 
resident nghts 
mvolvmg no personal 
mJury or death) 

Neither Not awarded Net economic No cap 3 times compensatory 
claimant nor damages damages to $500,000 OR 
defendant (health care 1f mo!Jvated by 

and funeral unreasonable financial 
bills) gam 4 times 

compensatory damages to 
$2 milhon OR for 
specific mtent to caui;;e 
personal mJury, no cap 
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8 Gmdmg Pnnc1ples for L1tJgahon Refonn subrrutted by The Honorable Nancy Argenziano 

Preamble It 1s the deme ofth1s Task Force to stnke an important balance m craf\mg these gmdmg 
pnnc1ples We must work to assure the safety of residents while trymg to stabilize insurance rates It 
1s therefore our mtent10n to provide the Flonda Legislature with a set of guidmg pnnc1ples that will 
seek to encourage msurers back mto Flonda wde mamtammg adequate legal remedies for residents 
who have been hanned Add1t1onally, we beheve the reduchon m lawsuits must also come from an 
improvement m care through increased staffing m home-; as well as an increase m the ava1lab1hty of 
alternative care mechamsms, mcludmg, but not hm1ted to the home and commumty-based care 
systems as outlmed m the other chapters of this report It 1s important to also note that these two 
concepts must be md1V1s1ble To enact ht1gat1on refonn without substantial improvements and 
changes to the long-tenn care dehvery system will do little to help us achieve our pnmary goal of 
providing the best long-tenn care dehvery system m Amenca. 
1 Promote the early resolut10n ofcla1ms through the use ofan mfonnal exchange ofmfonnahon 

that benefits both parties pnor to filing a suit 
2 Promote the use of alternative dispute resolut10ns (ADR) m order to av01d costly ht1gat10n We 

support the concept of voluntary bmdmg arb1trat10n to allow a defendant to admit hab1hty and, m 
return. the defendant would be able to hm1t exposure as well as unpred1ctab1lity through the ADR 
process This concept would av01d the costly process of pronng or defending fault yet would 
allow both parties to focus solely on the amount of damages 

3 Ehmmate add-un attorney fees m cases 1molvmg the personal mJury of a resident and allow only 
hm1ted fees m cases not mvolvmg personal tnJury. 

4 Create a mechamsm that ,;ill mcrease the pred1ctab1hty of a\\ ards for nursing home neghgence 
swts 

5 L1m1t pumt1ve damages per defendant to a mult1pher of compensatory damages with no hm1ts for 
egreg10us or mtent1onal conduct 
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8 Gu1dmg Pnnc1ples for L1t1gat1on Reform submitted by The Honorable Nancy Argenziano 

Preamble It is the deme ofth1s Task Force to stnke an important balance m craftmg these gu1dmg 
pnnciples. We must work to assure the safety ofresu.lents while trymg to stabilize msurance rates It 
1s therefore our mtentlon to provide the Flonda Legislature with a set of gmdmg prmciples that will 
seek to encourage msurers back mto Flonda wile mamtammg adequate legal remedies for residents 
who have been harmed Add1t1onally, we believe the reduct10n m lawsuits must also come from an 
improvement m care through mcreased staffing m homes as well as an mcrease m the ava1lab1hty of 
alternative care mechamsms, mcludmg. but not lirmtcd to. the home and community-based care 
systems as outlmed m the other chapters of this report It is important to also note that these two 
concepts must be md1v1s1ble To enact htigat10n reform without substantial improvements and 
changes to the long-term care delivery system will do little to help us achieve our pnmary goal of 
providmg the best long-term care delivery system m Amenca 
1 Promote the early resolut10n of clmms through the use of an mformal exchange of mformat10n 

that benefits both parties pnor to filmg a suit 
2 Promote the use of altemal!ve dispute resolut10ns (ADR) m order to av01d costly ht1gat1on We 

support the concept of voluntary bmdmg arb1trat1on to allow a defendant to admit liability and, m 
return, the defendant would be able to hm1t exposure as well as unpred1ctabihty through the ADR 
process This concept would av01d the costly process ofprm•mg or defendmg fault yet \\Ould 
allow both parties to focus solely on the amount of damages. 

3 Ehmmate add-on attorney fees m cases mvolvmg the personal mJury of a resident and allow only 
hm1ted fees m cases not mvolvmg personal mJury 

4. Create a mechanism that will mcrease the predictability of awards for nursmg home negligence
smts

5 Limit pun1t1ve damages per defendant to a multiplier of compensatory d31Ilages with no lmuts for
egreg10us or mtent10nal conduct
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Appendix 1 
Commonly Asked Questions About Staff Options for Tort Reform 1 

The staff tort reform opt10ns were developed in consultat10n with Hayden Dempsey, Deputy General 
Counsel to the Governor They are the result of mput from persons who testlfied at Task Force meetings, 
residents groups. tnal attorneys. and representatives from the insurance mdustry, asSisted llVing facil!ties, 
and nursing homes These quest10ns and answers were developed with Mr Dempsey m response to 
quest10ns received after these proposals were first suggested 

Q 
How do these prov1s1ons affect acces!'.> to the courts (1.c , will attorneys still take ca-.c'i without add on
attomev fee'>)'' What about the chenb who have non-oersonal m1ury resident neht comolamts? 

A 
Chapter 400 023 (Cnil Enforcement) \\Ould be repealed which allowed for add-on attorney fees What 1s
proposed here 1s that attorney fees are linked to willingness to arbitrate which amounts to 
• In case� m which neither party offer'> to arbitrate or the clmmant refuses to arh1tiate, the cl,1.1mant's

attorneys are paid a pe1centage of the total award, consistent with nearly all tort cases
• 25% of unlimited non-economic damages 1f cld1mdnt agrees to arbitrate (but defendant refu'iCSJ for

personal JnJU[) or dedth cases
• Maximum ofSl0,000 m add on attorney fees for v1olat10n ofnghts tn\-ohmg no personal mJury or

death (e g, complamts handled by 1::-,]der Law attorneys)
• In case-, 111 which both parties agree to arbitrate, the claimant 1� entitled to an add1t1onal 15% of the

total award for attorney's fees
These potential a,, ards would still be profitable for attorneys and should not reduce interest by Jttomeys m 
representing the�e c1t1zens tor then estates) for both personal mJury/dcath or for violation of eu,todial 
resident nght:-. 

Q 
What 1s the bd�l� for the propm,ed cap-, on pun1t1vc d.1mJ.ge�·1 Do they apply to other causes of act10n, such
a-; medical malpractice Cd'-es') Can a defendant J\01d pumtl\e dam.ige.;; merely by offenng to arbitrate the 
case i 

A
• The proposed pumt1ve damages reforms are from the 1999 C1v1l Justice Reform Act enacted by the

Legislature m 1999 The pumt1ve ddmages caps contamed m the Act currently apply to almost all
act10nc;, mcludmg medical malpractice cases

• Removmg the threat ofpun1ttve damages 1s mtcnded to provide the defendant mcent1ve to go to
arb1trat1on, a resolution process much quicker and less expensive than the court system In long-term
health care cases m particular, 1t benefits the mJurcd resident to ,esolve the claim as qmckly as
possible

• A defendant who wishes to go to arbitration must admit ltability (but not mtentlonal misconduct or
gross negligence \1,,h1ch must be proved by claimant) At arb1trat1on, 1f a claimant can prove
mtent1onal misconduct or gross negligence on the part of the defendant_ the current standard for
pumt1vc damages, the plaintiff can recover up to �750,000, plus 15% for attorney fees ThL: amount
recoverable m the arbitration proce�s proposed 1s c;cveral time::. greater than what 1s recoverable m
med,cal malpractice cases

• Although a defendant can escape 1mpos1t10n of"pumtl\e damages" by offenng to go to arb1trat10n, 1fa
claimant proves at arb1trat10n that the defendant's conduct wac; grossly negligent or mtent1onal, the
arbitrator can award up to $750,000 (aggregate) to the cl::umdnt, .m amount mtcnded to be pumhve
• If nc1thc1 the claimant nor defendant offer arb1trat10n or the defendant refu'>c-, arbitration, the amount

ofpun1t1\c damage.:, recoverable 1" the same as almost all other tort cases If the JU[}' find, the
defendant actually intended to harm the claimant, no caps on pumtl\e damages apply

• In ca�e" 111 which a Jury awards pumt1ve damage�. the case will be automatically filed with the local
state attornev's office for mvest1gat10n

1 
The responses to these "Commonly Asked Quest10ns" are grossly and repeatedly maccurate, they are 

ed1tonal m nature and are not based on sound legal analysis It would be pomtless to comment on them 
except to say they have no place whatsoever m this report (Connor-291 & Freidm-289) Staff Response· 
Need examples of erroneous mfonnat10n 
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The cdp� cont,un the potential size ofpun1t1ve d,unages, except where then.: has been specific mtent to 
cause personal mJury Less than l 010 of all nursmg home ltt1gat10n goes to Jury tnal The threat of purntive 
damages (which are claimed m 95° 0 of these la""sults current!)) is generally used m negotiatmg settlements 
for the 99�o that do not go to Jury tnal These caps should have the effect of contammg the mult1-milhon 
dollar awards because defendants would admit hab1hty (but not mtent10nal misconduct or gross negligence) 
and oav uo to $750,000 1fmtent1onal misconduct or gross negligence 1s Dro\ed 

Q 
What would be recoverable 1f the resident dies from the abuse or neglect, or e\'en a cause unrelated to J
resident's nghts v10lat10n'� What 1s currently recmerable m other wrongful death cases? Would surv1vmg 
children be entitled to rcco\ er for their pain and suffering') Can sun 1vmg children recover m ""rongful 
death cases rc�ultm!! from medical malnract1cc'l 

A
• Under th,., proposal. when a resident dies, h1-. or her e,tate can recover for any pam and suffering of the

resident before death. The reco\er; of damJges for pam and before death 1s not possible 111 most cases,
mcludmg medical malpractice cases This proposal recognize-. the frailty of long term care faei11ty
residents and remo\'CS any potential argument that it would othervnse be less expens1\'e for a defendant
1f the resident\\ ere to die

• Currently m medical malpr.1ct1ce Ca'>cs resultmg m de.1th, childten over 25 are not permitted to rcco\'er
for their p.1m and suffermg Under this proposal. when there l'i no surv1vmg spouse, all sunivmg
children, rcgardlcs<; of age, may recu\ er for their pam and suffcnnP-

Q 
What 1:, the bJ"1<; for the amount of cap-. on non-econom1(.. damage,;;? Do they apply to other cases? 

A
• In cases m which a claimant refuse, a defendant's offer to arbitrate, the cap on non-econom1c damages

is $350,000 Thi:, 1s the same amount as m medical malpracttce cases
• In cases m \1,,h1ch both parties agree to arbitrate, the caps arc S250,000, or S750,000 1fthe plamt,ff

pro,..es mtcnt10nal misconduct or gross negligence This amount 1s several times higher than m
medical mJlpractJce cases

• In cases m v,h1ch either the defendant refuse� an offer to arbitrate or neither pa,t) offer:, to arbitrate,
there 1s no cap on non-economic damages. This JS the same as medical malpractice ca'-CS
• The caps on non-economic damages are mtcndcd to provide both parties an mcent1\'e to arbitrate rather

than ht1gate cases
• Currently, 83% of all claims ( mcludrng plamtJff attorney fee�) m FlonJa are under S250,000 (Aon .

2000)
• Caps ofS250,000 (up to 5750,000 plus 15",e for attorney's fees) or $350,000 (and no attorney fees) are

well w1thm the current ch.urns. In add1t10n, fee� should be less when lav,smts are settled early before
attorney fees mount

Q 
Will the S750,000 aggregate cap for mtcnt1onal misconduct or gro-.s negligence be covered by msurance? 

A 
Insurance compan1e, generally Jon 't cm er mISconduct or gross negligence lth1s 1s why they don't cover 
punltne award:, m their policies) The cap is higher than the average claim m order to allo\\ room to 
negotiate a settlement 

Q 
Reducmg the :,tatute of hm1tat10ns docs not pro\'1de fam1hes sufficient tune to gneH· and seek redre,;;, for 
their fam1lv members 

A
• The statute oflim1tat1ons m Med1cdl Malpr.ict1ce and Wrongful death 1s currently 2 years
• 88 8% of lawsmb currently are filed wtthm 2 vears (H11lsborouP-h Countv studvl

Q 
How ""ould a Jury determme \1,,hether the long-term health facility defendant, such dS a nur-.mg home or 
ALF, orov1ded care below what 1s reau1red? 

A 
The defimt10n of''long term care fac1l1ty negligence" 1s ,;;1milar to the defimtrnn of"med1cal malpractice" 
The level of Cdre required of the fac1]1ty 1s the prevail mg profes:,1onal standard of Cdre for a s1milarl) 

hcen,ed facility In add1t10n, negligence related to poor health outcomes would be Judged usmg recogmzed 
chmcal pract1Le guidelmes such as published bv the Agency for Health C drC Pohcv dnd Research 

Q 
Would a\ 10lat1on of J resident',;; statutory nghts still be actrnnab]c"J 

A 
A v10lat10n of resident nghts 1s act10nable under the proposed long-term care facility negligence statute. In 
actions for\ 10lat10n of nghts 1m oh mg no personal mJur� or death, attorney's fees up to $ l 0,000 m.1y be 
awarded Attorney's fres are also availJble 1fthe parties agree to arb1trat10n or the defendant refuses 
arb1trat1on 

ConLlus10ns Jnd options were not\ ote<l on by the T a:-ik Force 84 



Q 
Allowmg the facility to enter mto C\ 1dcnce the fact that there 1s a managed nsk agreement\\ ould not 
benefit the resident 

A The managed ns;k agreement 1s a document th.it pro,,1des evidence that the resident ur her representative
understood the consequences and nsks of dec1dmg to refuse certam treatments (which 1s a resident nght) 
The man,l2"ed nsk aPreement 1s saTned by a doctor and would onlv be v.1hd 1f entered mto voluntanh,, 

Q 
L1m1tmg nsk. management, quality assurance, and surveillance records; from dtscovcry serves no purpo::-e
and would prevent either arb1trato1s or .1 Jury from lcammg all the facts available to the fac1hty The 

argument that 1t allows the fac1\Jty to conduct "self-cnt1cal ,rnaly,;1s" 1s a co, er-up All nursing home 
records .i.re mamtamcd by the factl1ty on behalf of the restdent who cannot record the mformat1on herself 
Snccial auahtv assurance records are JI ready orotectcd under law from dtscoverv and adm1ss1bil 1t\. at tnal 

A 
This st1pulat1on 1s only valid 1fthc clearly defined n'ik mdnagemcnt programs are an opt10n (see opt10n #5
under quaht) ) c1dopted by this T J.sk Force Sune!llance S)Stems could be a vJOlatJOn ofa resident's nght to 
pnvacy (400 022(m)J, especially 'imce most resident<, share a room In add1t10n, tnsurance earners ha\.c 
stated that they will not pro\'lde l!ab1lity coverage to fac1lit1es that permit\ 1deo survc11lance m resident 
rooms Photol!ranhs and v1deoE!ranhy are sub_1ect to mtemretat1on 

Q 
Why impose the pre-,;;mt requirements currently requ1red m medical malpractice Cd:.es to long-term care
facility CJ.Se!:>? Does It impose an undue burden on elderly claimants? Will 1t unneccssanly delay the 
rc,;olut1on orocess') 

A The purpose of the pre-suit requJrements currently 1mpo,;;ed m medical malpractice case!:> 1\ to encourage
early re,;;olut1ons and discourage frivolous cld!ITIS The tnc1l bar 1s already complymg with these pre-suit 
rcqu1rements m nur�mg home ca�es mvolvmg personal IOJU!)' or death Pnor to scndmg a notice of clJ.1m, 
the cla1mant must conduct an mvc�t1gJ.t1on to determme 1fthere are reasonable grounds for a claim, for a 
claim of personal in Jury or death, there has to be a corrobordtmg medical op1mon The notice of claim is 
required 90 dd)'S pnorto filrng srnt Upon receipt of the notice of claim, the defendant must conduct its 
ov.n rnvest1gat1on and must decide to rcJect the claim, make a settlement offer, or admtt hab1hty (but not 
mtent10nal misconduct or gross negligence ,vh1ch must be proved by cldtmant) and reque,t arb1trat1on 
Dunng this same 90-dav ncnod the defendant mav file an action to contest the Jach. of ieoa\ dutv 

Conclusions and options were not voted on by the Task Force 85 



Raymond Johnson 
Chair 

Florida A,sociation of Home., for the Aging 
1812 R1ggm, Road 

Tallahassee, FL 32308 

Phone 850/671-3700 Fa, 850:671-3790 

November 15, 2000 

The Honorable Frank Brogan 
Lieutenant Governor 
PL 05 Capitol 
Tallahassee, FL 32399-000! 

Dear Lt Governor Brogan 

Karen T orgesen 

President'CEO 

Attached 1s F AHA' s proposed leg1slat10n to address the long-term care fac1hty htigation and liability 
msurance cnsis The recommended i;;tatutory changes were summarized, but not included, in the proposal 
we submitted to the Task Force on Availability and Affordab1hty of Long Term Care on November 7th 

Also included in tlus transrruttal 1s a chart companng current law (Chapters 400, 766, and 768, F S ) with 
our recommendat1ons As the chart md1cates, we are proposing replacmg the c1V1l enforcement 
prov1s1ons in Chapter 400, F S , with a "Long Term Care Facility Negligence Act" that mcludes 
negligence standards, presmt notification reqmrements, arb1tratton, caps on damages and attorney's fees, 
and other prov1s10ns that are similar to those now 1f effect for other health care providers. We beheve that 
the only meanmgful way to address the huge increases m liability msurance premrnms for long-term care 
fac1ht1es 1s to create a c,vli enforcement prov1S1on that allows reSidents and therr fam1hes the recourse to 
sue when they are wronged, but at the same time, gives high-quality providers the ab11Ity to defend 
themselves when they follow acceptable standards of care 

The amount of money spent on msurance premmms and deductibles 1s robbmg long-tenn care providers 
of resources that could and should be spent on care and services If the situat10n contmues, some of the 
best nursmg homes and assisted livmg fac1h!Ies m the state will be forced to rethmk the1r m1ss10ns and 
either down-size the1r operat10ns or close 

The task force 1s dealmg with the most basic pubhc pohcy quest10n. Does the state ofF!onda wish, as a 
matter ofpubhc pohcy, to allow nursmg homes and ALFs to operate0 If the anrner 1s yes, then the Task 
Force and the Legislature must deal '"1th the overwhelmmg problems created as a result of a law that 
m.:ikes ,t very easy to sue long-term care providers for unlnmted damagel;j 

Many thanks for prov1dmg FAHA staffw1th the opportumty to tesllfy before the Task Force on 
October 301" lfwe can be of further assistance, please do not hesitate to contact Semor Vice President of 
Public Pohcy, Mary Ellen Early, or me. 

RMJ,bms 
Attachments 

Sincerely, 
( 

, i.', �·W�\'"'"'· . ..,
!_..-t.•,,'-- '!.. ... •  �> ' 
t I 

··-l 

Raymond Johnson 
Chair 



Florida Association of Homes for the Aging 
1812 Riggins Road, Tallaha."ee, FL 32308 
Phone: 850/671-3700 Fax: 850/671-3790 

FINDING A SOLUTION TO THE LONG TERM CARE LIABILITY INSURANCE CRISIS 
LITIGATION RELIEF PROPOSAL 

Statement of the Problem Nursmg homes and assisted livmg facility providers are embrmled ma cns1s that 1s affectmg their ability to provide care to elder 
Flond1ans The cau:,e of the cnMs 1s exorbitant mcreases m hab1hty insurance premmm� resulting from a deluge of residents' nghts lawsmts and claims agamst 
long-term care providers Because the standards for brmgmg a la"smt agamst a nursmg home or ALF are more lement than those m effect for other health care 
providers and busmesse-;, long-term care provider<, have become an ec1sy and lucrative target for tnal lawyers 

Proposed Solution: Enact leg1slallon that treats lawsmts and claims agamst nursmg homes and ALFs s1m1larly to those filed agamst other health care providers 

Topic Chapter 400, F .S. ( current la") Chapter 766, F.S., l\ledical F AHA Proposal 
Malpractice/Chapter 768, F.S., 
Nel!li"ence 

I. Standard of Proof When s. 400.023(1 ), s. 400.429(1) -- s. 766.102 -- Claimant must prove by a Clmmant must prove by a greater 
Fi/mg Lawsuit Deprn at10n or mfrmgemcnt of a (,'Teater weight of evidence that the weight of evidence that each defendant 

resident's nghts. no standard of proof alleged act10ns of the health care has an established duty to the resident, 
established m law provider represented a breach of the that each defendant failed to comply 
NOTE rh1s amounts to stnct hab1hty preva1lmg profess10nal .'-.tandard of care with the prevmling standard of care, 
without regard to fault or negligence for that health care proVIder that each defendant's dev1at10n from 

the preva1hng standard of care was the 
dtrect and proximate cause of damages 
to the resident; and that each 
defendant's dev1at10n from the 
prevailmg standard of care resulted m 
either m1ury or the death of the 
resident, abuse, neglect or the 
depnvat10n of the resident's nghts 

2. Limit., on Who Can Sue s. 400.023(1), s. 400.429(1) -- The Ch. 766 (med mall -- the pal!ent. The resident or his/her guardian, or by 
resident or his/her guardian, a person s. 768.20 - 21(wrongful death) -- the a survivmg child (regardless of age) or 
or orgamzat10n actmg on behalf of a decedent's personal representat1\'e 1f �rouse or the personal representative of 
resident with res1dent/guan.itan 's there 1s a surv1vmg spouse or mmor the estate of a deceased resident 
consent, or ,.1 personal representative child
of the estate of a deceased resident
when the cause of death resulted from
the dennvat10n or mfnngement of the



3. Attorneys' Fen Above &
Beyond Contmgen<y Fees
(Add-on fees)

4. Cup on Contingency Fees for
Attorneys

5. Caps on Dama�
a. economic

b. non-economic /
compensatory

decedent's nghts 
s. 400.023(1), s. 400.429(1) --
Plamt1ff who prevails may be entitled
to recover reasonable attorneys' fees,
costs of the actions and damages
These attorneys" fees are m add1twn
to contmgency fees that are a
percentage of a settlement or award

No Caps 

No Caps 

No Caps 

s. 766.207(7)(1) -- When a case 1s l he same as reqmrements m s
arbitrated. 766.207(7)(1) ands. 766.209(3)(al
• Add-on attorneys' fees are capped

at no more than 15% of the award

s. 766.209(3)(a) -- If a settlement at
arbitration 1s reJected and the case goes
to tnal, add-on attorneys' fees ate
capped at 25% of the award

Ch. 766 or 768 -- No caps No c,1ps Contmgency fees are 
Contingency fees are governed by governed by Flonda Bar mies 
Flonda Bar rules 

�- � 

s. 766.207(7)(a) -- For cases that are No Caps 
arbitrated
• coverage for cost of past and future

medical expenses, and 80% of
wage loss and loss of earning
capacity, offset by any collateral
source payments

s. 766.207(7)(b) - For cases that are For cases settled through arbitrat10n 
arbitrated· • Maxmmm of$250,000 per
• Maximum of $250,000 per defendant, but no more than an

mc1dent. and shall be calculated on aggregate amount of $350.000
a percentage basis with respect to against all defendants
capacity to enjoy hfe so that a • Capacity cntena same as ms
findmg that the claunant's mjury 766.207 (7)(b).
resulted ma 50% reduction m his
or her capacity to enjoy hfe would
warrant an award ofno more than
S 125,000

s. 766.209(4)(a) -- If a claimant rejects If a claimant rcJects offer to arbitrate, 
offer to arbitrate, award at tnal for non- award at tnal may not exceed an 
econom1c damages may not exceed aggregate amount of $350,000 for all 
$350.000 per mc1dent dcfendanb 



� 
c. punitive s. 768.735 (2) -- Three tlmes the s. 766.207 (7)(d) -- For cases that arc Same ass. 766.207 (7)(d) 

amount of compensatory damages settled through arb1trat10n -- no
( wluch are not capped/ unless pumttve damages
claimant demonstrates to the court by
clear and convmcmg evidence that the s. 768.73(1) -- For cases that go to tnal Same ass. 768.73 (I) 

award 1s not excessive • Three tunes the amount of
compensatory damages or the sum
of$500.000
• Where Mongful conduct 1s

motivated solely by unreasonable
financial gam and the dangerous
nature of the conduct, together with
the !ugh likelihood of tt1Jury from
the conduct. was known by the
managmg agent, d1rcctor, officer or
other person responsible for pohcy
dec1s1ons, pumttve damage award
may not exceed four times
compensatory damages or $2
m1lhon
• When defendant acted with specific

mtent to harm .:ind harm occurred,

no cap on pumttve damages

6. Pre-suit notification No notificat10n reqmrements, may file s. 766.106 -- Mandatory pre-smt Same ass. 766.J06 

requirement lawsmt nnmcdrntely without not1ficat10n to defendant, opportumty

not1ficatton to facility for defendant to respond.

7. Protection of quality None s. 766.101(5) - Protects mvestlgatton, • Amends s. 400.118 to rcqmre

assurance and risk proceedmgs and record-; of peer review quality assurance (QA) meetmgs

management records from and other quahty a!-.surance acttv1t1es every other month m a nursmg

discovery from discovery and mtroductmn a� home, and to protect QA and nsk
evidence Abo protects part1c1pants management records from
from tcsttfymg m a lawsutt discovery

• Amends s. 400.4275 to protect QA
and nsk management programs m
ALFs from discovery

NOTE: These changes are Ill FAHA's 



quality of care proposal 

� 

8. Arbitration None s. 766.207 -- Voluntary Arb!lrat10n Same as 766.207

9. Statute of Limitation 4 years 2 years 2 years 

JO. Civil Remedies (Restriction Can sue simultaneously under Chapter Ch. 766 1, exclusive CIVIi remedy for Long Term Care Fac1hty Negligence 

on number of lawsuits that 400. Chapter 766 (medical medical malpractice Act 11-, created as the exclusive civil 

can he filed ,imultaneously malprac!Jce) and Chapter 768 remedy for lawsuits filed on behalf of a 
by plaintijf) (negligence) long-term care facility resident 

Contact persons: Mary Ellen Early. Semor Vice President - Public Policy (904/738-0503 ), Email mecarly(aJtotcon.com 
Karen Torgesen, Pres1denuCEO ( 850, 6 71-3 700 ). Email ktorgesen@faha org 

The Flmzda A\·souatron of Homes for the Agzng (FAHA) 1s a 37-year old statew1de o,ganr::atum that represent\ nursmg home.\, assr.\ted hvmgfac1hhe.'l, and HUD 
hou\'tng for the elderfr Over 95% of the memher.\htp cowm.,f.\ of non-profit community or farth-husc?d providers 

I 



I. 

RESPONSE TO THE STAFF REPORT 

TO THE TASK FORCE ON AVAILABILITY AND AFFORDABILITY 

OF LONG TERM CARE 

by 

Edwin M. Boyer 

Long-term Care Ombudsman District 6 

GE_NERAL CONSU)ERATI!)NS 

CLEARLY IDENTIFY ON THE FACE OF THE REPORTTHATTHE REJ'ORT IS AN 
INFORMATIONAL REPORT AND DOES NOT REPRESENT THE 
RECOMMENDATIONS NOR,_ THE_CONSH-..JSUS OF ]'HE TAS_K FORCE 

At the December I 8th meeting of the Task Force 11 was agreed that the Task Force would 
submit an informational report to the legislature and that any recommendallons included in the report 
whether staff recommendations or otherwise, were not approved by the task force This should be 
made very clear on the face of the report 

2 DELETE THE INTRODUCTION AND EXECUTIVE SUMMARY A_N_D REPLA_CE IT 
WITH A S}'NOPSIS_ QF THE _\Vf)RK OF TH_E TASK FQRCE 

The mtroduc!lon and execullve summary represent the opm1ons and views of the staffwh1ch 

were not authorized by statute, or approved by the task force, nor was much of 1t discussed by the 
task force. Left as 1t 1s, the introducllon and executive summary gives the appearance that 111s the 
product of the task force when 111s clearly not. 

3 REVISE THE TITLE OF THE REPORT_ TO REFLECT THAT IT I_S 1\.N 
INFORMATIONAL REPORT 

4 IF STAFF RECOMMENDATIONS ARE INCLUDED IN THEIR EXISTING FORM, 
THEY SHOULD BE CLEARLY IDENTIFIED AS STAFF RECOMMENDATIONS_ AND 
NOT }..l_'_PROV_E_D BY_QR RE_COMME!'/DED BY_ IHE TASK FORCE 

As stated at page two of the staff report "The recommendat10ns contained within this report 
represent a synthesis ofrecommendallons that can be supported by available data and were submitted 
by over 50 interested persons including Task Force Members, providers, consumer advocates, 
financial and insurance interests, consumers, and project staff." 

The process by wluch recommendations were "synthesized" was determined by staff and not 
by the task force Some recommendations were excluded from the staff recommendations and some 
were edited based upon staff opinion Some recommendations ½ere staff generated and were not 
discussed at task force meetings. 



RESPONSE 
TO THE STAFF REPORT 

TO THE TASK FORCE ON AVAILABILITY AND AFFORDABILITY 

OF LONG TERM CARE 
by 

Edwin M. Boyer 

Long Term Care Ombudsman District VI 

EXECUTIVE SUMMARY AND STAFF RECOMMENDATIONS 

Task #1 and #2 
Choices in Long-term Care 

Choice Recommen_dation� 

Recommendation 2 - expand OSS and Med1ca1d Waiver Funded In-Home and Commuruty-res1dentrnl 
Pri,grams 

- this 1s not a task force recommendation and the statement that 11 is should be removed

- Enhancement of community mental health services is a worthwhile goal. However. inclusion of
community mental health services in all Home And Community Based Services waiver-funded 
programs may requrre amendment of the Medicaid waiver and may have cost and entitlement 
considerations which should be clanfied before this recommendat10n 1s approved 

Recommendat10n 3 - Expand Affordable Housing. 

-This 1s not a task force recommendation and the statement that it 1s should be removed.

- What 1s the Justification for prm,1ding incenlives for conversions and new construclion? Has it
been determined that there is a shortage of existing ALF facilities? 

- Exempt10n of ALF conversions from existing regulat10ns raises equal proteclion and resident
protecllon issues Fac1lilles are regulated to insure protection ofres1dents. What 1s the JUstificat10n 
for exempting some fac1hlies from certam regulat10ns and not others. If some facihties should be 
exempt from certain regulat10ns then why not all fac1hlies? 

- Ass1gmng assisted hving waiver slots to facihlies agreeing to set aside 50% of their beds as
"affordable" shifts the focus of funding. Funding typically follows the indlVldual, not the fac1hty. Tins 
may have important policy 1mplicat10ns. Also, a determinat10n of what 1s considered "affordable" 
should be clarified before this 1s considered. 

Recommendal!on 4 - Expandmg the Adult Fainily Care Home Program. 

- Expansion of the Adult Family Care Home Prograin should be encouraged However to bring it



over the next three-to-five years" All other port10ns of recommendahon 11 can be areas for 
cons1derat1on rn the study 

- Adoption ofrecommcndahon 11 in its enhrety, would elimmate an ex1stmg successful locally
controlled system for the 1denhficahon of needs and for and the delivery of services for the elderly. 
Creatmg an Independent case management system" w1thm the Department of Elder Affairs establishes 
a substate structure for the delivery of services and represents a maJor policy shift from a pnvatized 
case management system to a government run system 

- Recommendat1on 11 was never discussed by the task force nor was 1t presented to the task force
for cons1derahon 

- Recommendat1on 11 mcorporates maior changes to the e'<1stmg system and then calls for a thrrd
party study of the current admm1strat1ve/orgamzahonal structures and prachces of the departments 
The study should be done first Why recommend a redesign of the system and then study 1t0 

Task #3 and #2 

Quality in Nursing Homes 

Recommendat1on 13 - Increase Fundmg by $ 1.500,000 for Pub he Guardians 

- The Office of the Statewide Public guardian can play a, ital role m protectmg the mterests of all
md1gent mcapac1tated md1v1duals, whether m the commumty or m long term care fac1ht1es Adequate 
fundmg for the program can prm 1de early mterven!Jon for md1v1duals who, but for the program, 
might ultimately need more expensive services 

- This recommendat1on should be modified to reflect this expanded role of the program It should
be moved to Task #1, Home and Commumty-Based Altemat1ves to Nursmg Home Care It should be 
revised as follows, "Increase fundmg for the Office of the Statev.1de Public Guardian by $1,500,000 m 
order to begm bu1ldmg an mfrastructure for public guard1ansh1p m Flonda to protect the mterests of 
cogmhvely 1mpa1red md1gent md1v1duals m need of commumty based and long term care services" 

New RecQmmendat10n - repeal the Med1ca1d Income Cap 

- The followmg new recommendation should be added "The legislature should repeal the Med.Jcaid
mcome cap which unfairly reduces the ava!lab1hty oflong term care beds to applicants who have met 
both medical and financial cntena for el1g1b1hty " 

- The ra!Jonale for repeal of the Med1ca1d mcome cap 1s found m my same recommendation
mcluded under the sechon of task force member recommendahons. 

Task #4 



Limiting Costly Litigation 

The recommendations regardmg Task #4 "Liability and Long term Care Viability'' should be 
deleted entirely. These recommendations are not supported or Justified by the research presented to 
the task force or by any mformation provided to the task force. Further, These recommendations 
severely limit residents access to the courts and fail to ensure their protection against rmproper and 
madequate care Analysis of the recommendallons by both The AARP, and the Natlonal Citizens 
Coalition for Nursmg Home Reform (NCCNHR) reached the same conclus10n as shown by the 
attached letters submitted to the task force at the December 18 th meetmg and the attached 
memorandum dated January 8th

, 2001, all of which I mclude m my response as recommendallons. 

Any recommendat10n for Successful litigation reform must mclude the followmg mseparable 
elements 

I. assuring the safety of residents and protecllng their nght
to pursue remedies in court

2.. improving care through mcreased staffing and aggressive 
regulatory enforcement. 

3. addressmg the msurance availability and rate issues by rate incentlves
and loss predictability measures

The "Gmdmg Pnncipals For Lillgat10n Reform" chstnbuted by Representative Nancy 
Argenziano at the December 18th meetmg is the type of recommendat10n which should be made 
regardmg Task#4. 
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TO: 
FROM: 
RE: 

DATE· 

.Ed .Boyer � ! · tJl .,__,--

Toby s. Edelman . ll 
Flonda Task Force on Ava1lab1hty and Affordability of Long-Term Care, 
T o1Sl< #4, Liability and Long-Tenn Care Viab1hty 
January 8, 2001 

I have reviewed Chapter VI, Tuk!F4,uabilityamlLong-TcrmCarc 'lli!lbility, from tlle Florida T•5k 
Force's Second Draft repon (Dec.16.1000) as well as the Task Force �taff's recommendations on 
liligalion, which I understand the Task Force did not officially adopt I submit dress ccmmtnts on 
behalf al the National Ac.idem) for Elder uw Attorneys, the National Citizens CoahtJon for 
Nursing Home Refonn and the Center for Medicare Ad�ocacy 

E.ncJLCiv� Summary

I submit the followmg summary ofrny analysis and comments; 

A. The Report's Findings and Recommendations

I. The Task Force found that tort ht1gat10n m Florida is not fnvolous The law�uits

involve pressure sores. falls, dehydrat10n. and rnalnulrition, all of which it correctly
idemificd as serious failure-of-care issues. 

2. Tie Task Force found that problems in the nursing home industry (e.�tnmely poor
care outcomes fonts1dcnts lU1d absence of ri�k management progr.11ns) ,md financial
mcentives in the insurance industry have contnbuted to the lncrea'°d liability
ins1,1rancc premiums thac rhe nursing home industry has experienced. The existence
of valid and justifiable !Ort litigation 1 s nol the sole cause of im:rezsed costs of



liability insurance 

2 These findings do not support the Report's harsh recommendations about tort htigahon, 

wluch would vutually elnrunate tlus type ontigal!on m Flonda m the future The Report's 

recommendal!ons about htigation fail to address problems m either the nursmg home 

mdustry that give nse to the JUshfiable tort hllgal!on or the insurance industry 

B, Analysis and Comments 

Tort htigatlon serves as an important adJunct to the pubhc enforcement system It serves as 

a mechanism that helps remove extremely poor providers from the provider pool, 

protecl!ng future residents 

2 Tort htigatlon also proV1des Justice and a remedy to residents who are harmed by the care 

they receive The pubhc regulatory system does not proV1de direct relief or any 

compensatlon to individuals who are harmed 

3. The lil!gallon recommendal!ons of the Task Force staff should be reJected

4 Further research 1s needed to identify constructl\'e actions that the state could take

To assure that the results of tort htigal!on are referred to and considered by 

regulatory authonties 

2 To prohibit courts or the parties from placmg tort settlements under seal so that 

therr results are kept secret from the pubhc 

3. To requrre nursmg homes to develop comprehensive and effecl!ve nsk management

programs

4. To enact legislatlon creatmg regulatory authonty to review insurance companies'

pncing practices for long-term care habtlity insurance

Analysis and Comments 

My longer analysis and comments follow 

If enacted. the recommendations about htigat10n would se\'erely lmut the ability of residents to seek Justice 

from the courts when they are senously harmed by nursmg homes. By severely restricl!ng, and, under many 

circumstances, totally ehmmating, non-econormc damages, purullve damages, and attorney's fees, the 

proposed reV1sions to Flonda law would allow only rmnrrnal recovenes for residents and therr farntlies, even 



for egregmus failures of care causing serious hann and death. 

Moreover, the staffs recommendatmns are not supported by the Report's actual findings on liability issues. 

The Task Force found that the tort litigation filed m Hillsborough County (the county whose tort h11ga11on 1t 

reviewed) reflected senous care problems, not fuvolous matters In additlon, 1t found that fmancial 

mcentlves for msurance companies and problems m the nursmg home mdustry ( absence of nsk management 

programs that are common for other health care proVIders) contributed to the mcreased msurance premmrns 

for Florida providers These findmgs are not addressed m the recommendatlons on htlgatlon 

• The Task Force found and reported that the nursmg home tort li11ga11on filed in Flonda 1s not

frivolous To the contrary, the report concluded

All of the complaints hst one or more serious allegations pertaming to the resident's physical 

condition and cite the violation of tre statutory nght to adequate and appropnate health 

care as the cause of action. These lawsuits are fundamentally about pressure sores, falls, 

dehydration, and malnutntlon or weight loss among nursing home residents, and none of 

these conditions or mcidents 1s a mmor matter m this population, or any other. 

••• 

If a Chapter 400 case has been filed in circuit court, ... , it is most unlikely to be a fuvolous 

lawsmt 

Report, page 357. Appendix 5, Jury Cases m Flonda, at pages 388 through 401, amply supports 

tins findmg. For example, the Report describes a May 20, 1999 settlement for $ 1.5 m Leon 

County as follows. 

Adrmtted 3/95, good conditlon. By spring 1995, contractures resulting in fetal position; 

falls, traumas, mulllple bedsores (1/96), 3196 gross mismanagement offeeding tube; weight 

loss of 43 pounds over the next 67 days. Died 10/11/96 Fraudulent and mconsistent 

charting entnes mcluded entries showmg care durmg hospitalizations and day after death. 

Report, page 396. The fgfegious care Mr Lark received over a 19-month period led to 

considerable pam and suffenng and numerous bad care outcomes that would have been avmded 

had he received proper care. Nevertheless, under the recommendations of the Task Force staff, if 

Mr Lark's case had been sent to arb1tral!on, non-econonuc damages would have been hnuted to 

$250,000 ( or to $750,000, if the arbitrator found gross negligence) and purutlve damages could not 

have been awarded at all IfMr. Lark's fanuly refused arb1trationand the nursmghome agreed to 

arbitration, non-econonuc damages would have been limited to $350,000 and purul!ve damages 

and attorneys' fees could not have been awarded at all. lfneither Mr Lark's fanuly nor the facility 

offered to arbitrate, there would have been no cap on non-econonuc damages, but no attorneys' 

fees could have been awarded and purul!ve damages would have been linuted (generally to three 



tunes compensatory damages or $500,000, whichever 1s greater). 

• The Task Force found and reported a vanety ofreasons for mcreased hab1hty 1I1surance premmms

m Flonda.

• "Frrst and foremost, 1I1surance compames are m busmess to make money'' (Report, page

369)

• "The long-term care 1I1dustry 1s poorly understood by most msurers, and relatively few ha;e

been active III this market at any po1I1t III tune Develop1I1g soplnsllcallon m 1I1div1duahzed

nsk assessment 1s hampered by a lac1' of sufficient mterest, as the total long-term care

market is very small rela!Ive to other markets (homeowners or car msurance, for e'<ample ),

lack of data and !muted e'<penence overall. Many msurers have entered this market and

qmckly exited, after sustainmg losses Very few companies have a long track record

wnllng pohc,es for the long- term care 1I1dustry to contnbute to an mforma!Jon base for

undeiwrillng" (Report, page 369)

• "Further, insurers familiar with the broader health care market flild it vexmg that few long­
term care providers have facility-based nsk management programs that are standard m the

acute care setllng There 1s consensus of opm10n that the rrnplementallon of comprehensive
nsk management programs would be an extremely important component of an effort to

resuscitate the long-term care msurance market III Flonda Risk management programs are

successful III loss prevenllon and serve to improve quahty of care, as issues are conllnually

1dent1fied and addressed Aggressive nsk management programs are expensive to

implement, but it's difficult to unagrne how the long-term care mdustry can afford to be

without them any longer" (Report, pages 369-70)

• "Fmally, premiums are likely to remain prolnb1t1vely lngb as long as insurers are operallng III

a non-competlllve market. With only a handful ofE & S companies wnllng policies, there

1s no 1I1centive to lower rates and no regulatory authority to review pncing prac!Jces"

(Report, page 3 70 J

In smnmary, the Task Force found that the profit-motivated msurance mdustry has mmunal expenence with 

nursmg homes and little compellhon for ,ts busmess The msurance industry 1s unregulated with respect to 

pnc1I1g nursmg home liability policies When 1t looks at the nursmg home mdustry, 11 does not find the nsk 

management programs that are standard m other health care se!tmgs These factors, m add11Ion to mcreases 

m tort l111ga11on, have led the hab1hty msurance mdustry to raise Its prenuums for Florida's long-term care 

providers. 

These findings of the Task Force support a conclusion that problems III the nursmg home industry (poor 

care outcomes for residents and absence of nsk management programs) and financial mcentives m the 



msurance industry have contnbuted to the 111creased hab1lity msurance prermurns that the nurs111g home 
111dustry 111 Flonda has expenenccd 

Two other f111dmgs of the Task Force are worthy of mentrnn 

• The three fac1lit1es m Hillsborough County that had been sued the most (more than 20 tnnes each)

"have subsequently undergone transfonnat1on two propert:Jes have changed 0M1erslup and the tlurd
has permanently closed" (Report, page 350) This findmg 111d!cates that the tort litigat:Jon may have

helped play an 1111portant pubhc role m bnngmg about mt:Jcal changes in nursmg facilities that

proVIded exccpt:Jonally poor care to a large number of 111d1V1duals. Tort li1:Iga1:Ion may have served
as an effect1ve adjunct to the public regulatory system

• The Task Force found and reported that the costs of leg;il defense to a tort case range from

$100,000 to $200,000 (Report, page 360) The Task Force cited these numbers to support an

mference that fac1ht:Jes may settle a case, even 1f 1t has httle ment, as a rational econormc dee1s1011

However, these number,; abo demonstrate that defense attorneys benefit fmancially from the tort

ht:Jgat:Jon Tins fact 1s not addressed at all m the recommenda1:Ions Only plaintiffs ' attorneys'

compensal!on would be affected ( 1 e , reduced) by the recommendal!ons.

With respect to the specific recommendat:Jons, my analysis 1s that tlle proposed litigal!on recommendal!ons 
would severely restnct the value and effectiveness of tort lillgal!on 111 Flonda 

Standards of Recovery 

The proposals under Standards of Recovery would drast:Jcally reduce potential tort liability by establishing a 

1111111mal standard of care as acceptable 

Negligence would be defined as "a dev1allon by a long tenn care facility of [sic] the prevailmg professional 
standard of care for a s11111lar long-tem1 care provider . winch proximately causes Injury or death to a 

resident" (pomt a) This defimllon would not hold fac1hlles responsible for meeting the standards of care 

that are set out m state and federal law, winch fac1hlles are paid to meet. 

The federal nursmg home reform law reqmres that fac1ht1es provide care and services to each resident to 

enable lunvher to "attam and maintain" !us/her "highest pracl!cable physical, mental, and psychosocial well­

being" 42 U S C §§ I 3951-3(b)(2), 1396r(b )(2), Medicare and Med1ca1d, respectively. Skilled nursmg 

fac1hlles (under Medicare) and nursmg fac1h1Ies (under Medicaid) vohmtarily agree to comply w1tll these 

federal standards as a cond!t10n of recc1vmg Medicare and/or Medicaid reimbursement 

The definition of neghgence proposed here, m contrast, would hold factl1t1es responsible only for meel!ng the 

"prevailing'' standard of care. Tins standard means that 1f a fac1hty provided care that was generally the 

same quality as the care provided by s1m1lar factl11Jes, 1t would not be found negligent and no l!abtl1ty would 



attach, even 1f the facility was negligent am! failed to comply with the federal standards of care and the 
resident was harmed as a d1rect result 

The proposal (pomt J ) would require all claims for abuse and neglect to be brought under Chapter 400 and 
would expressly prohibit lillgallon under chapter --115, Florida's Adult Protective Services Act. It is 
mappropnate to shield nursmg home residents from the protecllons of the protective services act, whose 
purpose the Flonda LegislalIIre descnbed as follows· 

(2) The Legislature recogmzes that there are many persons m this state who, because of age or

disability, are m need of protective services. Such sen,1ces should allow such an mdiVJdual the saine
nghts as other citizens and, at tie saine tune, protect the mdiVJdual from abuse, neglect, and

exploitation It 1s the mtent of the LegislalIIre to provide for the detection and correction of abuse,
neglect. and explmtallon through social semces and crurunal investigallons and to establish a

program of protecllve serY1ces for all disabled adults or elderly persons m need of them It 1s
mtended that the mandatory reportmg of such cases will cause the protecllve services of the state to

be brought to bear man effort to prevent further abuse, neglect, and explmtallon of disabled adults

or elderly persons

401 101(2) The Flonda Adult Protect!\ e Services Act creates a cause of action for older people who 
are abused, neglected. or explmted, and authonzes recO\ cry of compensatory and purut,ve damages 
( 415 1111) Nursmg home residents should not be excluded from this law's reach and protectmn 

Three pmnts under Standards for Recovery attempt to innnuruze fac1lit1es from respons1b1lity for poor 
outcomes for residents Pomt c mappropnately mcorporates a concept of managed nsk agreements from 
the assisted livmg mdu,,try mto the nursmg home mdustry (Approval by a medical doctor 1s madequate 
oversight of these agreements.) Pomt d nnmuruzes facilitJes from liability 1f residents refuse care or services 
Pomt e nnmunizes fac1hlles from liability for physician negligence Many nursmg home physicians have little 
mvolvement m chrectmg or overseemg resident's care and sunply rubber-stamp decisions made by facility 
staff Many phys1c1ans are employed by facihlles as medical d1rectors at the same time as they serve as 
resident's attendmg phys1c1aris Under the proposal, these common practices reflecting the lack of 
mdependence of physicians from facililles would nevertheless lead to facility 1mm\Illlty. 

Non-Economic Damages 

Resident's economic dainages from poor care may be !U111ted Residents such as Mr. Lark may have no or 
lnn,ted add11Jonal health care bills as a result of the poor care they receive As a result, non-econonuc 
damages for pain and suffenng are especially sigmficant for residents and theJr families. However, the 
proposed rev1S1ons would severely !U111t non-econonuc dainages 

If the parties agreed to bmdmg arb1trat1on, non-economic damages would be capped at $250,000 
per mc1dent or at $750,000 1fthere was mtenllonal misconduct or gross negligence (pomt a). 
If a clannant refused a defendant's offer to arbitrate, non-econonuc damages would be hm1ted to 
$350,000 (pomt c ). 
Only when defendants refused a clannant's offer to arbitrate or when neither party requested 
arbitration would there be no lmutat1on on non-economic dainages (pomts b and d, respcclively) 

Smee fac1hlles would benefit financially from agreemg to arb1tra1Ion (as discussed below), they would be 



hkely to want arb1tral!on Non-econonuc damages for residents would be severely curtailed, as a result 

Punitive damages 

Purul!ve damages serve an unportant pubhc purpose of expressmgJurors' extreme disapproval of tortuous 
conduct. For fr:nl nursmg home residents who generally have illlllted econonuc damages and, as discussed 
above, would be restncted m non-econonuc damages, pum!Jve damages would be especially unportant 
However, an award of meaningful pumllve damages would be lnghly unlikely under the proposal. 

Punitive damages would not be available at all if the parties agreed to arbitrate or 1fa claimant refused a 
fac1hty's offer to arbitrate (pmnts f. and g, respecl!vely) Punitive damages would be available only ifno 
par(y requested arbitration or 1f the defendant facility refused arb1trat10n However, as discussed below. 
arb1tral!on 1s so financially beneficial to proY1ders that fac1l11Ies would be unlikely to reJect 11. 

Moreover, even m the hmited mstances when pumtive damages would be awarded, they would be capped 
at three tunes compensatory damages or $500,000, whichever is greater (pomt b.). For nursmg home 
residents, whose economic damages are hkely to be small and whose non-econonuc damages would be 
capped, there would be, at most, extremely hm1ted pun11Ive damages The escape clause- the defendant 
had the" specific mtent to cause the mJury' (pomt d. )- would be successfully mvoked only m extremely rare 
crrcumstances 

Pomt e. would hnut employers' lmb1hty for pum!Jve damages to ;111Jat1ons where the employer "actively 
part1c1pated m the nusconduct, condoned or ratified the nusconduct, or engaged m nusconduct that 
contnbuted to the mJury " Defendants would not be hable for acts oflnslher employees under the doctnne 
of respondeat superwr. In Cah{orma Assoczatwn of Health Fac,htzes ,. Department of Health 
Services, 16 Cal.4th 284. 940 P.2d 323, 65 Cal.Rptr 2d 872, 885 ( 1997), the Cahforrna Supreme Court 
rejected a sunilar argument that fac1hlies should not be responsible for the acts of therr employees under the 
"reasonable licensee" defense authonzed by the state's c1V1l money penalty law 

Arbitration 
These provisions are onerous, especially combmed with the provisions for Non-economic damages. The 
prov1s1ons encourage arbitration Providers. but not claunants, benefit from the arb1tral!on clauses 
completely because. 

!fa claunant refused a defendant's offer to arbitrate, non-econonuc damages would be limited to
$350,000 (non-economic damages, pomt c: arb1tral!on, pomt e (both net econonuc and non­
economic damages are hm1ted to $350,000 )

If the parties agreed to bmdmg arb1trat1on, non-economic damages would be capped at $250,000 
per mcident or at $750,000 if there was mtennonal nusconduct or gross neghgcnce (arb1trat1on. 
pomt c ). 

If the parties agreed to arb1trat1on, punillve damages would not be awardable (arb1trallon, pomt f) 

Defendants who refused a claunant' s offer to arbitrate would be subject to no hm1tat10n on non­
econonuc damages. prejudgment interest, and higher attorney's fees (arbitralion, pomt d ) 

The chart (p 40) mdicates that if a claunant refused "voluntary' arb1trahon (but the defendant 
agreed to arb1trat1on), attorney's fees would not be awardable Attorney's fees would also not be 
awardable if neither par(y wanted arb1tralion Higher attorney's fees would be awardable 1f the 
claunant wanted arb1trat1on and the defendant did not. If both parties wanted arb1tral!on, the fees 



would be awardable, but lower 

Accordmg to the chart, defendants will offer voluntary arb1trallon to lnrut therr potential liability m fees, non­
econonuc damages, and pumllve damages Therr exposure would be most luruted 1fthe clarrnant refused 
voluntary arb1trallon (no attorney's fees or pumllve damages are awardable) Therr potenllal attorney's fee 
exposure would be highest 1fthe clarrnant wanted arb1trallon and they did not 

Pre-suit requirements 

These requrrements arc also onerous for clarrnants. 

Before sendmg a nol!ce of claun, the clarrnant would be requrred to conduct an mvest1gation and to get a 
"venfied medical oprruon corroboral!ng the existence of reasonable grounds to bnng the claim" (pomt c) 
Thi, requrrement seems to reqmre claunants to prove therr case before filmg 11. 

The fourth pomt ( d.) would give the msurance company 90 days after receiving the claun to mvesl!gate the 
claim If the company adnutted liability. the only purpose of arb1trallon would be to decide the amount that 
would be paid 

Attorney's fees 

These prov1s1ons would reduce the automatic award of attorney's fees under chapter 400. 

Attorney's fees would generally be awarded as a percentage of the resident's recovery Smee, as dIScussed 
above, the recovenes for non-economic and pumllve damages would be severely restricted, attorney's fees 
would be srrnilarly restncted Attorneys would not be eligible for any fees 1fthe facility offered arb1trnlion 
and the resident rejected arb1tralion Fees would otherwise be limited to 

25% of the award, reduced to present value, when defendants refused resident's offer to arbitrate 
(pomt b.), 

15% of the award, reduced to present value, for cases subnutted to arb1trat1on (pomt c.); and 

$10,000 for v10lallons of nghts not involvmg personal mjury or death (point a.) 

Attorneys would be unlikely to file tort h1Igat10n for residents and their fanuhes when therr potential 
compensallon would be so low 

Conclusion 

In conclus1on, the recomrnendal!ons of the Task Force staffconcernmg httgallon should be rejected 

The proposed rev1s1ons to Flonda's liab1hty standards would effectively msulate proVIders from the 
consequences of their neghgence Residents who were harmed by the poor care they received would no 
longer be able to seek jUSIIce in the courts Tort h11gat1on provides a remedy for residents who are harmed 
by the care they recel\ e The pub he regulatory system does not provide direct rehef or any compensation 
to mchv1duals who are harmed. 

The loss of effecllve tort hllgallon would also remove an rrnportant mechanism for sancllonmg facililles that 
consistently provide poor care As the Task Force 1mphc1tly found, tort hllgallon supplements the pubhc 
enforcement system by servmg as a mechanism that helps remove extremely poor providers from the 



provider pool Such a result protects future residents from harm 

The Task Force found that insurance companies have raJSed premiums for hab1hty msurance because of their 
own financial mcentlves and because of problems m the nursmg home mdustiy These problems would not 
be addressed or corrected by the proposals of the Task Force 
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Honorable Frank Brogan, Chrur 

KENNETH L. CONNOR 
P. 0. Bo� II 187

Tallahassee, FI ori da 32302 
(8501 68 1-9550 

J,muary 5, 2001 

Yia Facsimile 

Ta,k Force on Availability and Affordability 
ofLong-lerm Care 

Executive Office of the Governor 
PL-0 I The Capitol 
Tall�a.1�<:c, Flonda 32399--0001 

l)e.ir !-rank: 

1 am tn rccc1p1 of u,� drafi report Imm the Task Force staff an,i must admit I was d bit •uIJln­
by wbat I saw l!ml relt it unporllmt lo bnng my concerns lo your ott,mtion. 

First, and despite the unarun1ous consent of the panel, this document appears to he presented a, 
the final work product of the task torcc members. Whtie I rcco:;ru7c that tll�,c 1s a d1scl�imer on tile 
cove,, I strongly recommend changrng it to bel tcr reflect (he wtll of the ldSls. force and to make 1t 
exceedmgly clear that this is the staff product aud not the work, nor the cooscnrus of the task force 
itself. Th• report seems to ignore an importruit and basic fact that the task force never agreed to a set of 
cnnclusH.m< nor made any fonnal recommendations to the legislature On tlus matter I \\Ould ,eek 
gwdance from Mr. Polivka's memorandwn of Au�'IISI l 0, 2000 .,.Jcini; us to "clearly st;,te on the cover 
,md title page" that the docwnent m quest10n is not the formal work product of the task force Ile 
�pecifically menl!ons that ortly items that resulted from a "cot1scnsus or vote ofTa.,k Force mcmb�" 
could be considered "offici.tl tosk force materials." C!Cl!rly, the sl,l/I report does not m""t tlus standard 
As this operated \\ell as a pohcy dunng our tenure, I see no re.ison to deviate from 11 no" 

Socon<l we must dJl!llj!C Ille ITI1sleadmg btlc, "Chmces, Quahty & Lin-uling Litigation: Three 
Keys to lmprmmg Long-Term Care m Flonda," wluch 1, an ed1tonal conclusion of the staff aud one that 
certamly was never discussed, voted on, or cvm debated by the task force 

Wluch leads me to my tlurd pomt The "Executive Summary'' should not rcprei.ent ,t set of 
conclus10ns coming from the staff but a synopsis of w bat occurred I find it 1ms�ttl� that the staff 
would take 11 upon themselves to draw clearly biased conclus10ns - m many cMes in drrect conllict with 
their o\\n data - that \\ere never agreed tn or e1en voted upon by the task force member., Tt is nnportant 
that the execul!ve summary clearly rcflcd \he reality \hat Af\ermonths of study and testnnony, the 
members did not reach a comensus. For that section of the report to offer conclusions and mterpretat10n 
would be ITIJSleadmg and agamst the drrect1ves given by the panel members. 

Addil!onally I want lo inakc sure lh.I.t my mol!On "h1ch was appro, ed by unarumous consent be 
mcluded m both the executive swnmary and the body of the report And I would Wee to remmd the staff 
that 1t was Widely agreed upon that member comments would be mcluded w!rhln the report and not a< 



Honorable Franlr:: Brogan 
January 5, 2001 
Page Two 

a<ldcnd.1 al the back of 11 11ns concept was diSC\1$Scd at length and 1t was exceedmgly clear to me that 
th• Will of lh� mombcn,hip .., .. Lo include our commcnlo wilhin the rolovant ,oction• 

fmally I want to JOtn the request of Vi�toria ficrro th.,t mcmbt:rs, all lllerobtrnl, be fornished With 
the data comp1led by the •ta.ff. The notion that these matenals would he Withheld from the members o.nd 
from 1hc pubhc 1s not ouly outNtgoous but violates both the sp1nt and the intent oftl1e open records l•ws 
of this !tale. My own behef 1s tbAt, in many inst,nc�, the data simply doe.! not support the conclus,ons 
drawn by the staff 

I appreciate your attCTition to this matter and tfU.,t the.,.o �uggcs1:ion3 will be honored. 

KLC/aj 

cc: Dr Larry Pohvka 

�~"' 
Members, Tasl Force on the Availability and AfforclabilHy ofL011g-tcrrn Care 



KENNETH L. CONNOR 
P 0. Box l 1187 

Tallahassee, Flonda 32302 
(850) 681-9550

January 13, 2001 

Via F animile 

Honorable Frank Brogan, Charr 
Task Force on Availability and Affordabili1'• 

of Long-term Care 
Governor's Office 
PL-01 The Capitol 
Tallaha.,scc, Flonda 32399-0001

Dear Frank. 

Staffbrought to my attention that ruy comments bad been dralled to an earher 
draft of the "Executive Summary " Attached arc my comments to the appropnate draft 
Agam, for convemcnce my add1t10ns to the report arc underlined, delet10ns have bc:cn 
struck through and conunents appear m 1tahcs 

I would also hke to reiterate my request from yesterday's letter that staff mclude 
these add1t1ons, deletions and co=cnts m the text of the report as well. 

Thank you for your attention to these matters 

aj/KLC 
Enclosure 
cc: Dr Larry Pohvka 

'"'" (2_ds. -­
Kenneth L. Connor 



II. E,ecuth e �ummar, and Final Recommendations
These items were never voted on nor approved by task. force members. 

In order to affect senous changes m our long-term care system that will benefit frail elders m Flonda. a three­
prong approach ,s proposed but was not ,oted on nor approved by the members of the task force Chmce. 
Quality, and L1m1tmg Ges!lJ'- Cnnecessary L11!gat1on 

Choices will be achieved in Flonda with the 13 recommendations that are outlined below They mclude makmg 
a commitment to a more balanced long-term care system that promotes consumer chmces and autonomy, 
mcreased fundmg and a, a1lab1lity of asSisted livmg fac1lit1es, adult family care homes, home and commumty 
based waiver programs, and service coordmators and programs for HUD-financed housmg They also 
recommend an mtegrated health and long-term care system demonstral!on project, promot10n of assist1ve 
technology. and pmate long-term care msurance 

Quality v.111 be achieved m Flonda with the 51 recommendalions that are outlined below They mclude 
recommendat10ns that will· create :-.anct10ns to discourage poor care m long-term care, create mcentlves to 
1mpro,e quality of care m long-term care, ensure a culture of care m nursing homes that values residents, 
family. workers, and volunteers; and change the community standard of care by prov1dmg family and residents 
better access to mformalion about quality of care m nursmg homes 

Limiting t6Stly-- Unnecessary Litigation will be aclueved through a set of changes that will both ensure access 
to the court system for frail elders and thelf families and limit the ever-mcreasmg amount of dainages, while 
assunng residents are still offered adequate legal protect:Ions and that homes thJt v10late re51dents' nghts arc 
appropnately pumshed (Comment Staff presented data showing that the n11mbffoflaws111/1 were dechmng 
�1gmficantly and nu ev1dence was presented rnggnhng that damages \.iere "ever-mcreasmg") These 
recommendat10ns, wluch were not voted on nor apprO\ ed by the task force members, replace the cm! cause of 
act10n m 400 023 with a new Long-Term Facility Negligence statute Kcey pro,·1s1eHs are The followmg 
prov1s1ons were offered by the staff but were not approved by the task force. (Comme11t· Many of these 
prov,s,ons run direct(\' counter to the set ofprinc1ples voted on a11d agreed to by the task force lll that they 
direct/_,, no/ate the ,tated principle that residents ··must have adequate protec /Ion under the /1111' and all 
pwllcipants mu,t act respons,blr or/ace the con,·equencesfor fa,l,ng to do so " These provlSlons all but 
elumnate many oj the causes o

f
actwn that a reHdent nught hnng and severel_v reJtnct recmery· m these samt?

actwns but partu ular(v benefit facrhtres which caw,e the 11UJ�t harm to resrdt?nts) 
• The resident and his/her representative hJve a cause of action (based on negligence) that remams after

death and does not requ!fe there to be a survivor
• ,\dd eH auemeJ' fees fer •RJUf)' er deatl, are repealed !fl Chapter 4QQ, eHt 1R ela1ms lfl•,ehmg ffiJHl) er

dea!h, a pereeRlage efthe award ,s reee,·eral,le fer altemey fees Fer ReR perseRal !RJHI)' res1deRt
Fights eases, a eBjl ef $](),Q(l(l !f! altemeJ' fees has eeeR added. (Comment, Attorney·., fees were put rnto
law as a meam of pro tectmg the most \'ulnerablc among us as a way to allow for rfiovery' rn case., that
had httle 01 nu "econom1c value" but represent the mtrrns,c value m the d1gmtv of human life)

• S1gmficant mcenl!ves for arb1tral!on for both clmmants and defendants (Comment This statement"
grossly 111accurate and mcons1stent w,th the language rnhm1tted by the staff Under the language given
to the staff members, a defendant would hecome immune from any and 11ll punillve damages by maclv
offenng In arh,trate regardless of the conduct of the home and regardless of the damages s�ffered by a
resident At 110 level 1s that ever an incentive for the plamt(ffto arbitrate)

• Caps on claims (damages+ attorney fees) are higher than the current average cla!fils reported by Aon
and by staff research (Comment, The staff submitted no s11ch research to the task force members) and
are not capped 1f the clmmant refuses arb1trat10n (C ommenl Again, thi, nms directly counter to the
guiding prmc1ples voted on and apprm·ed by the task force members 11nd is blatantly false in hght of the
language .1uhm1tted to the task force ,n that 1/11 plainllff refuses arb1trat1011, the defendant shall never
par am· pwuflve damages Add1t10na/!r, the stud_v jubm1tted b,· Aon ltW, bv W, own admtsszan ha\ed on
data prowded b.1· the md11str y lobbying group (Flom/a Health Care A "ocwtwn) and lt'GO, again rn then



own words, never "audttcd" nor "i•enfied "for accuracy The report 1t,·e(f say,\ tlus data comes on(v 
from for-p10jit charns and ,s not representative For the staff to refer to and rely on th1' flawed product 
z, an ,nsult to the work of the task force members) 

• Unlike m Medical Malpractice claims, m cases where both parties agree to arbitrate, there is no
prov1s10n to reduce the award based on capacity to enJoy hfe (Comment Howe\'er, unhke Medical
Malpractice c/a,ms, there zs an absolute bar to the recoven• ofpumt,ve damage.1 if the defendant merelv
offers to arbitrate f!7zen th,s prov,own 1s combmed wllh the staff language whuh also had a cap on all
nun-econonuc damages, (and m com·tderatwn of the fact that the vast ma1ontv of re�zdent 's rrghts clmm
involve only \mall compensatory dumllges) thew: provMwm make an actron agmnst a nursing home
much more re.\lnctl\'e than those brought against a hospital Addztwnally, mam· a <..twns bluught
against a hospaal could he brought under a common law neghgence clmm, accordmg to the language
g,ven to the task force bv the staff. a nursing home could never be sued under common law neghgence
Agmn this would make suing a nuwng home s,gmficantlv harder than su,ng a ho1p1tal That "
unacceptable and l·vas not el·en requnted by the industry tu the task force)

• PrnY1Eles fur a mai,ageEl nsk agreemeRt set¥, eeR flFBviEler ai,El res,Elei,t aml UflflFB, ea l,y a meEl1eal Eleeter
aREl flFBfleFi)' mamtameEl that flreteets the faeihty frem liae,lity frem the eei,se<JHeRees sf a Elee,s,ei, te
refHse er meElif':,· eare.

= PFO:'. 18,es fur tfie pF0teet10n ef apprepnate nsk maRageRlent er EJ:Uahty assUFaaee progi=ams an8 reeor8s

aREl SHP,'eillaRee reeerEls (witheut FegarEl ts v, he �•ys fur the SIH'o e,llaReeJ frem Eliseevef)' (Comment.
A.1 these con,epts were never e1-en d,.,cussed at the meetrngs they should be stncken without further
comment Add1twnal(v, the categonzutwn of any mtern(l/ documents as "quahty aH·urance programs"
wo11ld unfa1rl\' and 1//og1cal/y bar them Ji-om d11cove11·)

• Refers all cases where pumt1ve damages are awarded ma Jury tnal to the local state attorney's office
(Comment· Sadly, given the provwon; submllted to the task force, this will never happen even for the
wor�t cnmc� cnmm1tted agamst a rn1dent)

• In act10ns mvolvmg death of reSident, allows for pam and suffenng of the decedent - plus for adult pam
and suffenng



TASK#4 

LIMITINC COSTL\ ll"''iECESSARY LITIGATIO'i 

HB 1993 Tasks 
#h. The effect of lawsmts against nursmg homes and long-term care fac1lihes on the cost of nursmg home care 

and on the financial stab1hty of nursmg home mdustry m the state 
#1 The kmds of mcidents that lead to the filmg of lawsmts and the extent to which frivolous lawsmts are filed. 
#J The cost of hab1hty msurance coverage for long-term care providers and the extent to which such costs 

affect the affordabihty of care 
#k. The availab1hty ofhabihty msurance co,erage for long-term care providers through Florida's msurance 

comparues 

What is Known about Litigation 

• The frequency and seventy of claims is increasmg rapidly· (Comment There 1s no basis for this
statement The staff's own data zndicate5 that the number oflawswts has declmed every year since

1998)
• Flonda has three tlrues as many claims as the rest of the nahou. (Comment This informatwn does not

come from the task force's own resea, ch but by a study submitted by the zndustry /obbymg group, the
Florida Health Care Assocwtion (FHCA), and has been widely discredited. In fact and by its own
adm,sswn is based on data provided solely by FHCA and, zn their own words, was never "audited" nor
"verified for accuracy" The report itself savs this data comes only from for-profit chains and 1s
therefore skewed to the types ofhomes that, according to HCFA are most commonly short of staff)

• The average size of a nursmg home htigahon claim m Flonda was $278,637 m 1999 which is 250%
more than the average claim m the other 49 states ($112,351) The average loss cost per armual
occupied bed m Flonda was $6,283 m 1999 winch 1s 776° , (8 !Imes) more than the average loss cost in
the other 49 states ($809) (Comment This znformatwn does not come from the task force's oll'n
research but by a study submitted by the industr y /obbyzng group, the Florida Health Care Asaoczatwn
(FHCA), and has been widely d1scred1ted In fact and by zts own admisswn 1s based on data provided
solely by FHCA and, m thezr own words, was never "audited" nor "verified for accuracy" The , eport
itself says this data comes on(rfrom for-profit chmns and 1s therefore skewed to the l)pes of homes that,
accordzng to HCFA are most commonly short of staff.)

• Every year from 1995-1999, on average, 54% ofnursmg homes in Hillsborough County have had at
least one lawsuit. The size of the claims (for those that were not sealed) went from an average of
$311,393 m the early 1990s to $4 I 0,294 m the late 1990s. (Comment Jnformatzon on the size of c/mms
does not come from the task force ·s own research but by a study submitted by the industr y /obbyzng
group, the Florzda Health Care Assoczatzon (FHCA), and has been widely d1scred1tcd In fact and by tis
own adm1sswn ts based on data provided sole(v by FHCA and, tn their own words, was nerer "audited"
nor "verified for accuracy". The report itself says this data comes on(vfromfor-profit chazns and 1s
therefore skewed to the f)pes of homes that, accordzng to HCFA are most common(r short of staff)

• 44% oflawsmts are for resident nghts only, 37° ', are for wrongful death with or without negligent
surv!Val; and 20% are for negligent survival without wrongful death. All lawsmts include allegations of
resident nghts mfrlngements, the most common cause of action is the nght to receive "adequate and
appropnate heakhcare."

• 60°,o of all lawsmts mclude allegatwns that mvolve pressure sores; 57% allege falls; 25% allege abuse
and/or neglect; 43°,, of all lawsmts mclude allegations of dehydratwn and/or weight loss. These
allegations are not frivolous yet there isn't data available to detenmne if the mcidents are due to poor
care or mevitable health declme (1.e., 95% of cases are settled out of court) It can be assumed,
however, that a findmg of negligence, either by settlement or verdict would be the clearest mchcatwn
that the dechne was due to poor care 

• In multivanate analyses, bed size was the only sigmficant variable of a nmnber of structural, case-IlllX,
and quality measures that significantly predicted lawsmt activity There is no clear relatwnship between



quality and law�uJt� (Comment Thi\ data was not provided to task force members Moreo1·er, thzs 
statement ahout tht! rclatwnsh1p hetwecn qua/tty and lawsuits rs m conjlrct Wlth the staff's ownfindmgs 
of care definrnc,es occurring Ill Flollda as compared to the rest of the natwn Florida has ranked 
aboi·e the natwnal m·erage eve,y year \111ce 1993 m the percentage of faczlit1eJ clted for short ,;taffing 
Staff's analysi; ind,cates that 1·tafjing ''poslln'Civ impacts resident outcomes ") 

• The courts are acting exped1t10usly.
• Currently, in Flonda, 88.8°• of Chapter 400 lawsmts are filed within two years from resident discharge,

68% of cases are closed within 18 months.
• In Hillsborough County, 6 7 7� o of cases paid attorney fees from the settlement and did not make use of

the add on attorney fees prov1s1on in 400 023, although the existence of the provis10n is used in
negotiatmg

• Other states have some features of Flonda 's Chapter 400.022 and 400 023
• � 34 states have a tort habihty associated with the patient bill ofnghts although about half have a

cause of action for negligence resulting in Injury and the others for stnct habihty. Some provide
tnJuncttve relief or for remedte� under common law Pumttve damages are recoverable m most states
but generally under common law or a separate statute, not under the pal!ent bill of nghts Attorney fees
are recoverable under patient bill ofnghts or the elder abuse statute m 14 states Half the states have
caps on tort damages

• Nme percent ofnur�mg homes m Flonda are either enttrely without habtltty msurance now, or will be
"gomg bare" by February 1, 2001 This 1s up from 1% in June The maJonty of the 40 homes lost or
dropped coverage since July 2000 29°,, arc reportedly self-msured (new AHCA unpublished data.
December 2000) (Commf'nt The ,tajj has repeated Ii- cl/ed "unpuhh,hed data" 01 ha\'e cl/ed unnamed
"key mformant� "to back up their lindmgs Any wch "concluswns" should be discarded)

• Most fac1ht1es expenenced a reduct10n m the amount of msurance coverage. deductibles mcreased for
69% of the fac1htres and dccrea..,ed for 6% Policy limits decreased for 44% Liabtlity coverage
changed from occurrence to claims-made (a considerable reduct10n m the scope of co,erage) for 13% of
the fac1lit1es

• Assisted L1vmg Fac1hlles (ALF). who are requ1rcd by statute to hold liability msurance, are bemg told
by msurers to gl\•e up the1r Extended Congregate Care or L1m1ted Nursmg Sen·1ce licenses m order to
receive hab1lity msurance

• ALFs are also reqmred to hold an ECC or LNS license to accept residents who are on the Medicaid
Waiver, Without an ECC or LNS license, these ALFs will have to discharge their residents and nursmg
homes w,ll be the1r only alternative

• Contmumg Care Ret1rement Commumties (CCRC) expenenced a 74% mcreases m the1r premmms m
2000 (the average mcrease m 1998 and 1999 was I 5%) and are required to have 30% of the1r operatmg
costs (mcludmg expected liability msurance costs) set aside ma reserve fund.

• The last admitted msurance earner ( one that IS regulated by the Department oflnsurance) has
anmounced that 1t 1s endmg its liability coverage for long-tenn care fac1ht1es m February 2001 The
Flonda Department of Insurance wa� unable to find a !'.>mgle msurer that was leavmg Fland.a that was
not domg so as part of a broader nahonal strategy

• The data gathered by the task force staff showed a dramal!c declme m the number of lawsmts from 1998
to 1999 It appears from the data that the decline 1s contmumg through August 2000 (the latest data
available) There has not been a smgle study to refute these findmgs or to suggest they are not
applicable statewide

• The data gathered by the task force staff shows a d1rect correlation between short staffing and lawsuits
For example, m 1998 Flonda lead the nat10n m short staffing deficiencies. During that same year we
saw the nwnber of lawswts reach a peak As the number of defic1enc1es for short staffing declmed m
1999, the number of smts also declmed

• The data gathered by the task force staff showed almost no smts considered to be "frivolous" m nal!ne

,, 



Litigation Recommendations 
(Comment Please note that these suggestions were not discussed mth the task force and were never voted on by 

taskforce members) 

I. Remove the reqmrement m Flonda Statutes 400 4275 that assisted living fac1ht1es must have hab1hty
insurance to mamtam their ltcense.

2 Enact a set of long-term care hllgal!on reforms that are aimed to ensure residents and their families access to 
a negligence cause of action while capping attorneys' fees w1thm current limits that reflect current average 
total claims m order to introduce a level of pred1ctab1hty m insurance claims These hligalion reforms are 
presented as a complete package 

Attorney's Fees: 
a Ehmmates automatic entitlement to recovery of attorney's fees under Ch 400 In cases based on 
v10la1Ion of nghts mvolvmg no Injury or death, the preva1lmg party shall recover a maximum of 
$10,000 m attorney's fees (Comment There currently ,s no automaflc entitlement of attorn!!y'sfees 
under chapter 400 In order for a platnt{tf tu coiled attorney's fees, the pla,nt,jf must prevail. Th,s 
pronswn provules an ,ncent,ve for a defendant to run up the costs on the plamtt/T and offer fnvolous 
defenses as a wav to make the case unv,able to a plaintiff attorney) 
b. When a defendant refuses an offer by a claimant to arbitrate, the claimant shall recover up to 25% of
the award, reduced to present value, for at torney's fees. (Comment. Th,s proviswn becomes
meaningless m the most egregwus cases as the arbitratwn provzswns of th1!l H!l of proposals offer a
huge wmdfallfur am• defendant (regard/e55 of conduct) to merely offer to arbitrate There ,s essennally 
no mcent,vefor a plmnt,fl'to arbitrate thereby mak,ng t/us suggesflon a meamngless one Thts 
prov1.c,wn also pr0t'1des an rncennve for a dejf!m!ant to nm up the costs on the plarntfff and offer 
fnvolous defenses m a wav to make the caoe un\'lable to a p/a,nt,jf attorney) 
c In cases submitted to arb1trat1on, the defendant shall pay the claimant's attorney's fees up to 15% of 
the award, reduced to present value (Comment Tiu, provision also provides an ,ncenflvefor a 
defendant to run 11p the costs on the p/a,nt,jj and offerji-,volous defenses as a wav to make the case 
unv,able to a p/a,nt1fj attorney Th1,1 prov,sum run., directly counter to the set of principles voted on 
and agreed to by the task force ,n that ,t d,rectly \'lo/ates the 5' pnnc,ple wh,ch ,tales that resident, 
"must have adequate protectwn under the /014 and all part1c1pants must act responsiblr or face the 
consequences for /a1/,ng tn do so ') 

Punitive Damages: 
a Adopts the hm1tat10ns on the amount and standard for recovery of punitive damages contamed m the 
CIVIi Justice Reform Act enacted by the Legislature m 1999. 
b Caps punitive damages to three times compensatory damages or $500,000, whichever 1s greater 
(Comment. Full d,sclosure would requ,re th,s statement to md,cate that staj} also recommends a cap on 
compensatory damages wh,ch ts unhke the 1999 Cm/ J11st1ce Reform Act and unhke the prov1s1ons 
governing med,, al neghgence thereby g1v,ng nun mg homes more protections - not equal protections as 
they have repeatedly asked.for - than either hospitals or other businesses) 
c Where the misconduct was motivated by urireasonable financial gam and the high hkehhood of Injury 
was known by the person responsible for makmg dec1s10ns on behalf of the defendant, such as the 
director or managmg agent, purutive damages may not exceed the greater of four times compensatory 
damages or $2 million (Comment As a matter of law, even a I 00% return on an mvestrnent could be 
considered reasonable. Full disclosure 1m11/d requ,re this statement to md,cate that staff also 
recommends a cap on compensatory damages which ,s un!tke the 1999 ClVll Jwttce Reform Act and 
un!tke the provtswns governmg medical negl,gence thereby glVlng nursing homes more protections (not 
equal protectwm m they have repeatedly asked fm) than either hospital., or other busmesses Comnine 
this with the prmrnons that allow a defendant to merely offer to arbitrate m order to m·o,d any punitive 
damages and even the most egregEOus cnmes would go unpumshed Thl.\ prmHion runs dzrect(v counter 
to the set ofpnnc,p/es voted on and agreed to hy the task force 111 that 11 dtrectZv v,olates the 5'' 
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prrnc1ple which states that res1df!nt\ ''must have adequate protechon under the lmt' und all partzc1pants 
must act responsibly or.face the conr;;equencesfm (mlmg tu do so ') 
d Where the defendant had specific mtent to cause the InJUI)', there shall be no cap on pum!Ive 
damages. (Comment Thi, " a meaningless proposal ,n that, a,· a matter of law, a plmntiff could ne1 er 
show ".\pecific intent'' and thercii,re the cap would never he lifted Combine thzs with the provisions 
that allow a defendant to merely ,,jfer to arbitrate m order to avmd any punmve damage, and even the 
most egregwus crimes would go unpunished This proimon runs directly counter lo the set of 
principles voted on and agreed to by the laskforce ,n that 11 direct Ir violates the 5' pnnc1ple which 
states that residents "must have adequate protectwn under the law and all participants must act 
respom,hly or face the consequences forfa,/,ng to do so "! 
e. Pumt1ve damages may be imposed agamst an employer only when the employer actively par!Ic1pated
m the misconduct, condoned or ratified the misconduct, or engaged m misconduct that contnbuted to
the mJury (Comment. Tht1 promwn would encourage employers to turn a b/,nd e_,·e to the most
outrageous �f conduct and vwlates the 5' principle by rewardmg 1rrespons1b1bty of corporate owners)
f. Pum!Ive damages may not be awarded where the parties agree to arbitrate the claim. (Comment· See
note below)
g A claimant who refuses a defendant's offer to arbitrate may not recover pumhve damages.
(Comment· By combining these two prmrnons any defendant who merely offers to arb1trate­
regardle.1s of the behmwr and regardless of the suffering cau,ed by that behavior - would be absolutely
barred_f,-om e,·er paying pumt1nt damages Thzs prov1\wn IS' m direct vwlatwn of the 5"' prmczple
voted on and agreed to by the tmA force members that .state\ that rt1.szdent, "muH have adequate
protectwn 1111de1 the law and all part1npant, must act respv11s1bly or face the consequences for fadmg
to do ou ")
h Reqmres the clerk of court to forward to the state attorney's office for mves!Igat10n any action for
long term care fac1hty negligence m wluch pumt1ve damages are awarded at Jury tnal (Comment
Given the above proviswns, th1,\ lt'ould never happen - npecrnllv m the most egregwus cases of
misconduct. It ,s also 1mportant tu note that the study flouted by the nursing home rndustry trade group
states qwte clear(, that the ".11=c of verdicts" ,s not the problem, 111s the frequency of ca,es. Yet the
task fo, ,·e staff all but obhterutes any chance of a p/a1n11fj ever recen'l!lg a large verd,c t regard/es, of
the behawur of the home and regmdle,s of the m;unes su[fered as a result o(the1r ac/10111)

Non-Economic Damages: 
a. In cases voluntanly submitted to bmdmg arb1trat1on of damages, caps non-economic damages to
$250,000 aggregate for all defendants or $750,000 aggregate for all defendants 1f the claimant proves
mtent10nal misconduct or gross negligence. (Comment Nut univ 1s this of questwnable
constitutwnahty, but also ll goes far beyond anythrng m current lm-v The nurszng home industry
representatn·es have contmuou,ly Hated they want to he treated;ust l,ke hospitals and be brought under
s1m1/ar pro\'l)lOns of chapter 766 T}u5, concept c01nhznt'd wzth others tn th1.s document offer nursing
homes a helter deal than they even a,ked for Agarn, till\ pro\'lSwn 1s ,n direct ,wlahon of the 5''
prznc1plf! voted on and agreed tu by the task force member5 that states that residents "mu5t have
adequate protectwn under the law and all pa, hc1pants must act responsibly or jace the consequences
forfmlmg to do so ''.)

b. Provide that where a defendant refuses a claimant's offer to voluntarily arbitrate, the case shall
proceed to tnal without hmita!Ion on non-economic damages (Comment I fa,/ to sec a circumstance
where a d�fendant guilty of egreg10u,1 cnmes would ever refuse to arbitrate given the lavish benefits an
offendmg operator would recen·efor dozng so Again, thzs prov1s10n zs in direct vwlatwn of the 5 th 

pnnc1ple voted on and agreed to hy the task force members that Hates that resu/ents "must have
adequate protectwn under the law and all partzc1pants mmt act respon.szb(v or face the consequences
for fa,/mg to do so ")
c. Provides that where a claimant refuses a defendant's offer to voluntanly arbitrate, non-economic
damages not to exceed $350,000 aggregate for all adamages. (Comment: Combrned with other
prov1.1w11.1, th,s uncomtztutwnal pro1·1swn would set a /un,/ oj $350,000 for all damages for a defendant
regardless of the conduct and regardless of the suffenng caused by a resident. Again, this provision is
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,n direct vwlatwn of the 5' principle voted on and agreed to by the task force members which states 
that residents "must have adequate protectwn under the law and all part1czpants must act responsibly 
or face the consequences for failing to do so ") 
d No cap on non-economic damages where neither the claimant nor defendant request arb1tral!on 
(Comment· As noted throughout this document, 1t 1s mconce1mble as to when or why a defendant that 
has committed gross misconduct would ever refuse to arbitrate) 

Arbitration: 
a Allows either party to request voluntary bmdmg arbitration of damages. Agreement to enter bmdmg 
arb1trat10n reqmres defendant to admit hab1hty (but not mtent10nal mISconduct or gross negligence 
which must be proved by claJmant). 
b Perrmts the court, upon motion by either party, to order that the claJm be submitted to non-bmdmg 
arbitrallon. 
c In cases voluntarily submitted to bmdmg arbitrat10n of damages, caps non-economic damages to 
$250,000 aggregate for all defendants or $750,000 aggregate for all defendants if the claJmant proves 
mtenllonal misconduct or gross negligence. (Comment. This mixing of pumflve conduct tied to an 
increase in compensatory damages is not on(r constltutional(r unsound but offers the plaintiff an all but 
1mposs1ble standard to meet Combined with the other provisions listed herem, it all but completely 
denies a plaintiff- espec,ally a plamnff who suffered seno us harm as the direct result of outrageous 
behavwr by a home- any reahstzc chance of a fair and equitable recovery· Again, this proviswn is in 
direct violatwn of the 5' principle voted on and agreed to by the task force members which states that 
resldents "must have adequate protection under the law and all participants must act responsibly or 

face the consequences for fmhng to do so ") 
d. Provides that where a defendant refuses a claimant's offer to voluntarily arbitrate, the case shall
proceed to trial without hm1tat10n on non-econom1c damages and the claimant shall be entitled to
recover prejudgment mterest and reasonable attorney's fees up to 25% award reduced to present value.
(Comment There would be v,rtually no instance where a defendant would ever refuse such an offer, 
espec,ally in cases of outrageous conduct.) 
e Provides that where a claimant refuses a defendant's offer to voluntanly arbitrate, the damages 
awardable at tnal shall be capped to net economic damages and non-economic damages shall not exceed 
$350,000. (Comment. It 1s clear from these prov,swns that II was the intent of the task.force staff to 
punish plaintiffs whenever the defendant offers to arbitrate and to provide lavish mcentives for an 
operatvr to arbitrate- especzal(r m cases mvolvmg egregious conduct) 
f Pun1t1ve damages may not be awarded where the parties agree to arbitrate the claJm (Comment In 
case a reader missed thzs statement m the above sectwn, 1t 1s hsted here again to make If clear the stajf 
wants to offer a huge windfall for a defendant that merely offers to arbitrate a claim.) In cases 
submitted to arbitrat10n, the defendant shall pay the claimant's attorney's fees up to 15% of the award, 
reduced to present value. 

Statute of Limitations : 
a. Reduced statute ofhmitallons from 4 years to 2 years A 4-year statute of limitations should apply m
cases where a home concealed facts from the family or legal guardian.
b For clanns that have already accrued, the claim must be filed w1thm 2 years of the effecl!ve date of
the act. A 4-year statute of limitations should apply in cases where a home concealed facts from the
family or legal guardian.

Standards of Recovery: 
a Repeal stnct habihty and replaces it with a negligence standard Defines "long-term care facility 
neghgence" as a deviat10n by a long term care facility of the prevaJlmg professional standard of care for 
a similar long-term care provider (with a standard license from AHCA) which proximately causes inJury 
or death to a resident and makes long-term care fac1hty negligence the exclusive remedy (Comment 
We heard repeated testimony at task force hearings that nursing home operators want to be treated hke 
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hospLtals. Thl� exclw,n:e remedy pru\·rswn, combmed with the other provisions would gzve nunzng 
homes much greater protectwn than currentlr given to hu.1pitals- all at the residents expense) 
b Provide that a v10lallon of a resident's nghts 1s a cause of acllon for long term care facility 
negligence 
c Define a managed nsk agreement as an agreement between a resident and a long-term care fac1hty, 
approved by a medical doctor, which sets forth the resident care plan and service plan and consequences 
and mherent nsks hJ..ely to result from changes to the care or service plan. Allows a long-term care 
facility to mtroduce evidence that a managed risk agreement was entered mto by a resident and the 
fac1hty and that 1t was properly implemented and mamtamed by the facility. 
d Protect a long-term care facility from hab1hty for the consequences of a dec1s10n by a resident to 
refuse or modify care or sernces, so long as the resident 1s mformed of the consequences, as required 
under s 400 022(k) (Comment Thi; offensive concept make, no prm•1s,on for the potential lack o( 
competence of a rn1dent nor does 1t address the 1·ery· real circumstance, where a resident" coerced 
rnto srgmng such an agreement) 
e Adopt current law that a long-term care facility shall not be liable for the negligence of a physician 
rendenng medical care. Expressly provide that l11rutat10n of liability does not limit the nght of a pallent 
to bnng an act10n for medical negligence agamst a physician under the medical malpractice statute 
f In act10ns 1m olvmg the death of a resident, allows a personal representative to recover for the 
decedent's estate the decedent's pam and suffenng before death 
g Allow mmor children and a survivmg spouse of a deceased resident, and 1fthere 1s no surv1vmg 
spouse, all children, regardless of age, to recover for mental pam and suffermg 
h Protect quality assurance and nsk management records that comply with AHCA approved nsk 
management program (see recommendat10n i/18 under Quality earlier m this report) from discovery 
1 Protect surveillance records (wllhout regard to who pays for the surveillance) from discovery 
(Comment A recent news account shmred an mcidl::.'nt Hhere sta_l]was dragging a dz5abled woman 
through the hall,, mocking he, and treat,ng her crucllv Gn-en the fact that without the l'!deotaped 
recording, this inculent u·ould have ne\ ·er become pub/re Thls proviswn should be offensn·e to am ·one 
who reads it. It u, a 5ad commentc11-r that financwl transactions and even traffic vwlatiom, can be 
recorded and presented ,n court a, evidence yet staff feels that the dignity o( human hfe does not 
H:an-ant the same lt·gal protectwn"\ gLven to hanks, p:welry stores, and even toll booth operaton) 
J Require that claims for abuse of the elderly agamst a long-term health care fac1hty be brought under 
Chapter 400 and not under Chapter 415 (Comment Chapter 415 was ;ust recently passed and signed 
znto law by Governor Jeb Bush This law states that an dder(v person who 1s, for example, phy.11cal(v 
a,\.wulted is given access to the Cll'll 111.,tice system and has a cause of actwn As stated prevwu,\/.V, if a
physical assault occurs ,n a hospital. the hospital can be held to the standards found m chapter 415 
Thls provzswn would give nursrng home,\ more legal protectwns than a ho\p1tal.) 

Pre-Suit Requirements: 
a Adopt re!e,ant htigat10n reforms contamed m the medical malpractice statute. 
b Require that a notice of claim be provided to a potenllal defendant 90 days before suit 1s filed 
c Reqwre that before sendmg a notice of claim, a claimant must conduct a pre-swt mvest1gat1on to 
ascertam whether there are reasonable grounds to assert a claim In claim, mvolving mJury or death, the 
pre-suit mvest1gat1on mcludes obtammg a venfied medical opm10n corroboratng the existence of 
reasonable grounds to bnng the clam1 
d Requ1re that dunng the 90 days after the notice of claim 1s mailed, the msurer for the defendant must 
complete a pre-suit mvesllgation At the end of the 90-day penod, the msurer must repel the claim, 
make a settlement offer, or adrmt liability (but not mtent10nal misconduct or gross neghgence which 
must be proved by claimant) and request arb1trat1on. 
e Reqwre that dunng the pre-swt mvest1gat10n penod, the claimant and defendant proV1de relevant 
medical records upon request by the other party 
f Exclude from discovery and adm1ss1on mto evidence any statements, reports or other documents 
generated by the pre-suit mvest1gahon process (Comment These prov1swnri v,:ould dramatically 
,ncrease the cost ofhr,ngmg a c/a,m aga,nst a nursing home When comh,ned with the draconian and 
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uncomt,tutwnal lrm,ts suggested herezn, they all but make bnngzng a c/aun - anv c/a,m - a vzrtual 
5h 

• 

1mposs1h1htv Agazn, this p10v11wn ,s ,n dzrect vwlatwn of the prmc,ple voted on and agreed to bv 
the ta.,kforce members 1-rh1ch Hate, that residents "mmt hare adequate protectwn under the law and 
all partn ,pants must act respon11blv or face the consequences for fa,lmg to do so '') 
g Allow both the claimant and defendant to file a mot10n m c1rcmt court askmg the court to detennme 
whether there e"1sts a reasonable basis for the opposmg party· s claim or denial. 
h W1thm 90 days ofrece1ving a notice of claim, allows a defendant who has a good faith basis to 
believe that it had no legal duty to the claimant to file an achon m circwt court to contest the lack of 
duty 

Impact of the Litigation Reforms 

a lmr,s, e !he pre,hela01h!y sf IAStlffif!Ce a" aras !heugh fuir al!eme, ears v, h,le leanng unhm,tea ea13s 
Bf! eases !hat are rart,eularly eg,eg,eus. (Comment 77us statement 1s simply untrue l

(

a de(endant 
merely offers to arbitrate pumfn'f! damages are wan·ed When combined wzth non-cumomu: caps, these 
provwons provide an absolute 11•,nc/(all for cases that are pa, t,cu/arlv egregious TlllS statement must 
be d,minatedfrom this report) 
b Does not impact the cause of action and add on attorneys fees m Chapter 415 ( elder abuse and 
neglect) when abuse occurs m the community (Comment Etcept that cases again,/ a home could 
never be hrought under 415 ) Elder abuse and neglect m a fac1hty 1s brought under Chapter 400 only 
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Task Force on the Availahilit) and .\fforclability of Long-Term Care 
Ta,k#-1 

Limiting Costly Litigation 
Commonly Asked Questions About Proposed Reforms 

The responses to these "Commonly Asked Questions" are grossly and repeatedly inaccurate, they are 
ed1tonal m nature and are not based on sound legal analysis It would be pomtless to comment on 
them expect to say they have no place whatsoever m this report. 

Q 

A 

Q 

A 

How do these prov1s10ns affect <1ccc:-..., to the courts (1 c. will attorneys still take cases without add on 

attorney fees)? What about the clients who have non-m1ury rc�1dent nght complamts? 

Chapkr 400 023 ( C1v1! Enforcement) would be repcJlcd which allowed for add-on attorney fees. What 1s 
proposed here 1s that attorney fee'> .1rc lmkcd to wtllmgness to arb1tr.1te which amounts to 
• In cases tn v.h1ch neither party offer:-. to .irbttrate or the cl.i1m.1nt refuses to arbttrate, the claimant's

attorneys are paid a pcrccnt,:1.gc of the total award, cons1">tcnt with nearly all tort case<;
• 25 ° 0 of unlimited non-economic Jamagcs 1fcla1m.mt Jgrees to arbitrate (but defendant refuses) for

mJury or death CJ'.C<;
• Maximum of S 10,000 m JJd on attorney fees for v1o!dt1on of nghts 1mohmg no mJury or death (e g .

complamb handled by I.:lder Ltw dttmncy<,)
• In cases m \\ h!l'h both rart1e� agree to arbitrate, the cL11mant 1<; entitled to an add1t10nal 15° 0 of the

total award for attorney'-. fee�
These potential av,rards would still be profitable for attorneys and should not reduce mterest by attorneys m 
representmg these c1t1zcm, ( or their c�tate�) for both mJury,'dcath or for v10lat10n of custodial resident 
nghts 
\Vhat 1s the basis for the proposed caps on pun1t1ve damages'1 Do they apply to other causes of act10n, such
as medical malpractice cases9 Can a de fondant a, 01d pumtn,c damages merely b) offcrmg to arbitrate the 
case9 

• The proposed pumt1ve damages reform� arc from the 1999 C1v1l Justice Refonn Act enacted by the
Legislature m 1999 The purntn c damages caps cont.tmed m the Act currently apply to almost all

act10ns, mcludmg medical mdlpract1cc cases
• Removmg the threat ofpumtne damage� 1<, mtcndcd to provide the defendant mcent1ve to go to

arb1trat1on, a re'.olution proce�� much qmckcr and !es� expensn e than the court system In long tenn
health care ca'.cs m particular, it benefits the mJured resident to resolve the claim as qmckly as 
possible

• A defendant,, ho wishes to go to arb1trat10n mmt admit \Jab1hty At arb1tratnn, 1f a claimant can
pro,e mtent1onal nw,conduct or gros� negligence on the part of the defendant, the current standard for
pumt1ve damage�. the plJrnt1ff Cdll recover up to $750,000, plus l 5�o for attorney fees The amount
recoverable 111 the drb1trat1on proce'>s proposed 1,; ,;everdl times greater than \1,,hat 1s recoverable rn
med1c.1\ malpractice C.1'.C�

• Although a defendJnt can c,cJpe 1mpm1t1on of"pumt1ve damages" by offenng to go to arb1trat10n. 1fa
claimant proves at JI b1trat1on th.tt the defendant's conduct wa� grossly negligent or mtentional, the

arbitrator can <lward up to S 750,000 to the claimant, an amount mtended to "pumsh" the defendant
• If neither the claimant nor defendant offer arb1trat10n or the defendant refuses arb1trat1on, the amount

ofpu111t1vc damages recoverable 1s the c,amc as almost all other tort cases If the Jury finds the
defendant actudlly intended to harm the clannant no caps on pumtive damage� appJ:y

• In cases m which a Jury awards pumt1ve damages. the case will be automatically filed with the local
state attorney's office for rnve'>t1gat1on

• The caps contam the potential s1u ofpurnt1vc damages, except where there has been specific rntent to
cause mJury Le:,,<, thdn 1 °11 of .tll nur�mg home ltt1gat1on goes to Jury tnal The threat ofpumt1ve
damages (which a1c claimed m 95 u o of these law<,mt.;, currently) 1s generally used m negotrntmg
settlements for the 99% that do not go to Jury tnal These caps should have the effect of contammg the

mult1-m1lhon dollar dward:,, because defendant.:; would admit hab1hty and pay up to $750,000
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Victoria K. Fierro 
2855 Asbury Hill 

Tallahassee, FL 32312 

January 12, 2001 

Honorable Frank Brogan, Chairman 
Task Force on the Ava1lab1l1ty and Affordab1l1ty 

of Long-Term Care 
Executive Office of the Governor 
PL-01 The Capitol 
Tallahassee, FL 32399-001 

Dear Lt. Governor Brogan 

At the last meeting of the Task Force a vote was taken to send an 
informational report to the Florida Legislature It was also decided that the Task 
Force members would have their comments, recommendations, and critiques 
included In the report at the appropriate place in order to provide the Legislature 
with the maximum amount of information 

I have prepared a series of items I wish to have included In the final report 
Apart from any changes needed in spelling, punctuation or grammar I do not 
wish my comments to be altered by staff without my express approval 

It has been a pleasure serving with you on this Task Force, and I hope the 
information we share with the Legislature will prove useful as they consider these 
important topics. 

Best regards, 

Victoria K. Fierro 
Consumer Appointee of the 
House of Representatives 



Victoria K Fierro, Member 
Task Force on the Affordability and Availab1l1ty of Long-Term Care 

Materials for Inclusion 1n the Final Task Force Report 

Section A: General Comments/concerns of the report· 

1 

2. 

3. 

4. 

5 

6 

7. 

Each page of the report should bear a footer line that reads· "The Task 
Force has not officially acted or voted to support these 
recommendations They are presented for information purposes only." 

Throughout the report staff or other recommendations should not be 
identified as "recommendations" but rather as items for cons1derat1on 
or suggestions. Using the term "recommendation" may provide the 
reader with a misconception 

Throughout the report there are suggestions that do not identify the 
action needed (1 e change of statute, rule change or promulgation, 
1nteragency agreement, executive order of the governor, federal 
changes, etc ) nor do they 1dent1fy the appropnate organization who 
should be responsible for the action. Please revise the 
recommendations (suggestions) to provide this 1nformat1on 

The Report should be retitled to "The Information Report of the Task 
Force on the Ava1lab11ity and Affordability of Long-Term Care to the 
Flonda Legislature". 

The report contains many acronyms I recommend that a glossary of 
acronyms be included 1n the report 

The Task Force received hours of public testimony from ind1v1duals 
and organizations across the state. This report contains no 
acknowledgement of their contributions and provides no appendix that 
lists the ind1v1duals and subject matter on which they testified I 
recommend that an appendix be added the lists the name of each 
person who testified, who they represented, the date and location of 
their testimony and 1f possible a phase or subject 1nd1cat1ng the nature 
of their testimony. 

Introduction- My recommendation is that the entire introduction needs 
to be eliminated. If, however, 1t 1s not eliminated then the information 
needs to be modified to eliminate all pronouns such as "we" since the 
"we" is not the Task Force Additionally, the Task Force process has 
not supported the statement contained in paragraph 6 on page 1 "We 
are also convinced that the quality of care in nursing homes has 
improved substantially over the past 20 years." Please delete this 
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sentence. If the quality had improved that much there would not be a 
nursing home litigation crisis 

Page 11 Task Force Principles -These should be more correctly 
1dent1fied as "guiding" principles These items were discussed with the 
Task Force but were not ratified by the Task Force, hence calling them 
"Task Force Principles" 1s a misnomer. 

Additionally, there needs to be an explanation of what these are, how 
they were used, and why they are included. 



Section B: Executive Summary 

1 The entire Introduction and Executive Summary contained in the Dec 
26 Draft report should be eliminated and in its stead a new executive 
summary should be prepared explaining what led to the creation of the 
Task Force, how the Task Force conducted its work, how the various 
charges of the Legislature were organized into tasks, a description of 
the interdependence of the various tasks, and a clear and precise 
discussion of the Task Force's decision to send the Florida Legislature 
an 1nformat1onal report in lieu of recommendations or suggested 
leg1slat1on 

2 Page 16 last bullet point "Despite efforts ... " - Please delete the last 
sentence of this bullet point It 1s a recommendation, not an 
informational bullet point. 

3 Should item 1 above be disregarded, then please insert the following 
before the opening paragraph of the Executive Summary· 

"The Task Force on the Availability and Affordability of Long-Term 
Care was created by the Florida Legislature by House B111 1993 during 
the 2000 Leg1slat1ve Session to study and report on a broad range of 
topics involving the entire spectrum of the long term care delivery 
system The Task Force, due to time constraints and lack of 
consensus, voted to provide an informational report to the Legislature 
to assist 1t with its work The Task Force specifically voted not to 

provide recommendations or suggested legislative language to the 
Legislature. The suggestions presented below were prepared by the 
staff and were not supported by the Task Force In fact, many of these 
suggestions may be contrary to good public policy and there has been 
insufficient information or research to support many of these 
recommendations 

One of the key areas of controversy which led to the creation of the 
Task Force was the exit of liability insurers from the marketplace for 
nursing homes and assisted living fac11it1es and the dramatic rise in 
liab1l1ty insurance premiums 

In a nutshell· 
• The staff study of lawsuit brought against Florida nursing revealed that

the suits were not frivolous.
• A study of Florida nursing home trials revealed there were 51

verdicts/settlements awarded against nursing homes in Florida, many
with pun1t1ve damage awards It 1s highly unlikely that Juries would be



willing to award punitive damages without having overwhelming 
evidence of substantial injury or neglect 

• The Flo nda laws that provide protection to frail and vulnerable elders
have not changed since 1980 when they were enacted as a result of
the heinous conditions Florida's seniors suffered in Florida nursing
homes. What has changed in recent years 1s that the poor quality of
care in many nursing homes has resulted 1n increased lawsuits and
verdicts, causing a rise in insurance premiums

• The federal HCFA study links the understaffing of nursing homes
with poor care outcomes and many Florida nursing homes are
understaffed.

• The federal government has established Operation Restore Trust
to deal specifically with the fraud and over billing in the nursing
home (and healthcare) industry

• Large nursing home chains are in bankruptcy principally as the result
of mismanagement, over-expansion and unacceptable levels of
debt.

• Florida has a history of care deficiencies that exceed the nation in
many categories, and

• The nursing home liability insurers and re1nsures that are fleeing
Florida are also fleeing the national market. The rise 1n nursing home
liability insurance premiums and policy cancellations 1s not unique

THIS IS A QUALITY OF CARE CRISIS. If we do not acknowledge this as 
being at least some portion of the problem any actions taken, will 
necessarily fall short of prov1d1ng any meaningful remedy The testimony 
from the nursing home liability insurance representatives revealed that 
even if the draconian tort reform measures sought by the nursing home 
industry were enacted by the Legislature, the liability insurers would not 
be back in the market in the near future 

The following staff suggestions, spec1f1cally those relating to litigation, 
were not adopted by the Task Force and there has not been sufficient 
research or 1nformat1on provided to support them. While the staff has 
recommended substantial changes to Florida laws on limiting civil redress 
for injured persons 1n long -term care facilities, the staff did not even have 
an attorney on staff to evaluate the 1mplicalions of these recommendations 
and the staff wot.Jd not provide the identities of their "key informants" nor 
release the raw data on the lawsuits research it conducted to the 
sunshine." 



The remaining comments are to be inserted in the Executive Summary if 
recommendation 1 above is disregarded. 

Please also include my comments in the body of the report wherever the 
applicable subject is discussed. 

3.Page 13 paragraphs 2 and 3 - Instead of 1dent1fying the number of
recommendations in each category of Quality and Choice substitute the
word "series". Additionally, substitute either "suggestions" or
"considerations" wherever the word "recommendation" Is used

4 Page 13 paragraphs 1 and 4- Eliminate the modifying phrase "limiting 
costly" before lit1gat1on. I further recommend that the third category 
title be "L1tigat1on/lnsurance" for a more descriptive title. 

5. Choice. Page 17 item 2 : Expand OSS and Med1ca1d Waivers -

6. 

7 

8. 

Please insert the following after the third bullet point (3-5 tiered
system)- "The state has previously had a tiered payment system for
nursing home care which was abandoned for a variety of reasons
including the 1neffic1ency of the system, the costs of adm1nistrat1on, and
the proclivity of the provider community to manipulate the assessment
criteria to maxImIze reimbursement "

Remove the words "The Task Force recommends". 

Choice, Page 17 item 2: Expand OSS and Medicaid Waivers -
Please insert the following after the final bullet point- "The Task Force 
was not provided adequate data to accurately identify the amount of 
slots, or the amount per slot for the expansions recommended above " 

Choice, Page 19 item 7- Please insert the following comments at the 
end of this suggestion -"These suggestions have maJor implications for 
the structure and financing of the delivery system. The Task Force did 
not receive adequate discussion or testimony on these reforms 

Choice. Page 21 item 11 · Organizational Structure - Please insert the 
following after the final bullet point- "The Task Force did not receive 
substantive testimony on these organizational structure change 
suggestions. Changes of this magnitude will have s1gn1ficant impacts 
on other governmental agencies and the provider community, who 
were not represented on the Task Force and who were not provided a 
formal method of commenting on these suggestions. Many of the 
suggestions included have significant fiscal implications for the state 
and those elements have not been explored during the course of the 
Task Force's work." 
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funds should have been suff1c1ent to bring all nursing facilities in 
Florida to the federally recommended minimum of 2.0 CNA hours per 
resident day. 

The Legislature should carefully study how the industry applied the 
already appropriated funds and tie any future funding increases to 
specific outcomes or items." 

Reimbursement. Page 34, Suggestion 3 - Please insert the following 
paragraphs - "The state Med1ca1d program should reimburse for the 
cost of llab11ity insurance for normal and ordinary business risks The 
state should not bear the costs of verdicts, punitive damage awards, 
legal costs. or increased llab1llty insurance premium costs when the 
costs have been incurred as a result of the neglectful or abusive 
behavior of a provider, or for faculties which are not In compliance with 
federal and state regulations and that have resulted In resident harm 

At a minimum, if the state Is to grant any fiscal relief for increasing 
costs of llab1llty insurance or legal costs, then there should be a 
prohibition of any secret legal settlements. If the public is bearing 
costs for these items, 11 has the right to know how these dollars are 
being spent." 

36. Reimbursement, Page 34, Suggestion 5- Please insert the following
paragraph - "Florida nursing homes are not "uniquely" threatened with
bankruptcies, it is a national situation The staff analysis performed
for the Task Force concluded the Florida Medicaid reimbursement
rates did not cause the nursing home bankruptcies These conclusions
mirror the findings at the Congressional level on this subject."

37 Reimbursement, Page 34 New suggestions - Please insert the 
following suggestion - "7. Uniform chart of accounts - the Florida 
Medicaid program for nursing home cost reporting should adopt a 
uniform chart of accounts. Attempts by AHCA to implement a uniform 
chart of accounts have been successfully resisted by the nursing home 
industry. A uniform chart of accounts will permit the state to do "apples 
to apples" comparisons of nursing home costs and provide a better 
basis for measuring directed reimbursement increases made by the 
state. Nursing homes are currently required to file their costs reports in 
the format prescribed by the state plan that generally differs from the 
regular financial statements Perhaps the State's Auditor General staff 
could be assigned to develop the uniform chart of accounts." 

38. L1t1gation, Page 35, What is known about llt1gation - Please include
the source for each of these bullet points. The statements can only
fully inform the reader if the source is known For instance the size of
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claim and loss cost per bed was information obtained from the Aon 
study that had selective participation and was paid for by the nursing 
home industry 

L1t1gat1on, Page 36, pnor to the section on Lit1gat1on suggestions -

Please insert the following new section 

"Tort reform and its impact on //ability insurance 

The Center for Justice and Democracy has completed a maJor study 
on the impact of tort reform Their report entitled Premium Deceit' The 
failure of 'Tort Reform' to Cut Insurance Prices concludes "From the 
mid-1980's until today, the nation's largest businesses have been 
advancing a legislative agenda to limit their liability for causing injuries. 
One of the principal arguments on which they rely Is that laws that 
make 11 more difficult for injured people to go to court (i.e. tort reform) 
will reduce insurance rates. This report analyzes these claims and 
concludes they are invalid." (see http:www.cca1r.org/prem1umdece1t 
prem1umdece1t.html) 

The Task Force received testimony from Mr. Shuttleworth of the 
insurance industry who announced that as of February 2001, 
reinsurers were no longer going to write long-term care reinsurance in 
Florida He further test1f1ed that even 1f all the tort reform proposals 
submitted by the nursing home industry were approved by the Florida 
Legislature, the insurers would not be coming back until after the 
insurance "tail" was past and there was sufficient court testing of the 
reforms. He would not estimate the length of the insurance "tail" but 1t 
will probably be in the range of 2 to 5 years or more. As summarized 
by Task Force member Phil Freidin, the reinsurers weren't going to 
come back in the near term even if we went and got them with guns. 

Consequently, It Is m1slead1ng, at a minimum, to represent to the 
Florida Legislature and the public that the passage of long-term care 
industry and Task Force staff's suggested lit1gat1on reforms will solve 
the immediate problem 

In 1976, the Dade County grand Jury found deplorable conditions in 
Florida nursing homes and the Florida Legislature subsequently 
passed the Chapter 400 F .S reforms. These laws have not 
substantively changed since that time. What has changed is that the 
Florida nursing home regulations were gutted In 1994, there has been 
significant financial and billing fraud committed by some for profit 
nursing home chains, and the victims of abuse and neglect in long­
term care facilities have increasingly sought redress for their injuries 
via the court system because the current regulatory system has failed 



to adequately protect them The fundamental issue Is not the 
increasing nursing home lit1gat1on, but rather, the quality of care 
crisis that has stimulated the increase In litigation. To provide tort 
reform which grants fundamental immunity to long-term care facilities 
for harming frail and vulnerable citizens, merely punishes the victims 
and provides no incentive for the nursing home providers to solve their 
quality of care problems. 

According to a December 15, 2000 letter to the Task Force from the 
National C1t1zens' Coalition for Nursing Home Reform (NCCNHR) the 
staff suggestions on litigation reform "are punitive towards the victims 
of negligence and would protect nursing home operators who profit 
from providing substandard care In chronically understaffed fac1lit1es " 

The AARP in their letter to the Task Force dated December 15, 2000 
stated "AARP does not underestimate the sense of urgency to reduce 
the cost of liability insurance premiums for the nursing homes that are 
taking good care of our most helpless citizens. The fact remains that 
in Texas, tort reform of the type proposed (by the Task Force staff) has 
not reduced the cost of liability insurance, nor has it induced insurance 
companies to return to the market It Is difficult for us to imagine why 
Florida would want to repeat this failed strategy . To AARP, the 
important fact Is that each year there are more nursing home residents 
in Florida that are iniured and die as a direct result of negligent actions 
of the nursing homes in which they live As long as the state agencies 
charged with the responsibility of preventing such occurrences, 
through assurance of quality care, continue to fail In discharging this 
responsibility; these residents, and their families, must continue to 
have appropriate access to, and be assured of, redress through our 
courts" 

40. L1tigatIon, Page 36, L1t1gat1on Suggestions - Please insert the following
paragraph as the opening paragraph to this section -
"The l1t1gat1on reforms presented in the package below are designed

to limit the c1v1I redress for 1nd1v1duals who have been harmed by long­
term care providers They are supported by the nursing home industry
but do not have the endorsement of the Task Force."

41 Page 36, after Attorney's fees, item c. - Please insert the following: 
"The restrictions on attorneys fees only appear to apply to plaintiff 
attorneys. If there Is going to be substantive reduction in the costs of 
litigation, then there should be a mechanism to limit or reduce the 
amount of defense attorneys fees as well " 



42 Page 37. Punitive Damages - Please insert this paragraph after the 
topic heading and before the items a through h: 
"Mr. Shuttleworth, and insurance Chief Executive Officer testified 
before the Task Force that punitive damages are not currently 

covered by insurance and have not been a part of the losses and 
damages paid by the insurers that have resulted in insurance premium 
increases and policy cancellations. The following comments were 
contained in a Jan 8 2001 memo to the Task Force from the Center for 
Medicare Advocacy " Punitive damages serve an important public 
purpose of expressing Jurors' extreme disapproval of tortuous conduct 
For frail nursing home residents who generally have limited economic 
damages and, . would be restricted In non-economic damages, 
punitive damages would be especially important However, an award 
of meaningful punitive damages would be highly unlikely under the 
(staff's) proposal 

... even In the limited instances when punitive damages would be 
awarded, the would be capped .. For nursing home residents, whose 
economic damages are likely to be small and whose non-economic 
damages would be capped, there would be, at most, extremely limited 
punitive damages 

43. Page 37. Punitive Damages. item e - Please insert the following
comments under item e- "This suggestion would limit employers'
l1ab11ity for punitive damages. According to the Center for Medicare
Advocacy, "defendants would not be liable for acts of his/her
employees under the doctrine of respondeat supenor. In Califom,a
Association of Health Fac1/it1es v Department of Health Services, Cal
4th 284, 940 P 2d 323, 65 Cal Rptr 2d 872, 885 (1997), the California
Supreme Court reJected a s1m1lar argument that facilities should not be
responsible for the acts of their employees under the "reasonable
licensee" defense authorized by the state's civil money penalty law.

44. Page 38. Standards of Recovery. item a - Please insert the following
after item a- "The National Citizens' Coalition for Nursing Home
Reform reviewed the staff's suggestion on substitubng the negligence
standard and responded "We find It particularly disturbing that
negligence is defined as a dev1at1on from the prevailing standard of
care Negligence is already defined in the Medicare and Medicaid
statutes· 11 is the deviation from the standards that nursing fac111t1es are
required to meet to receive federal funds".

45. Page 38. Standards of Recovery, item c - Please insert the following
comments after item c and before item d- "According to the Center for
Medicare Advocacy this proposed managed risk agreement
inappropriately incorporates a concept of managed risk agreements



from the assisted living industry into the nursing home industry." 

46 Page38, Standards of Recovery, item d- Please insert the following 
comments after item d and before item e- "This suggestion immunizes 
facilities from liability if residents refuse care or services. 
Unfortunately, a common practice In some nursing homes is to write a 
notation in a resident's medical chart that they refused services when 
in fact the services were simply not delivered This kind of legal 
protection provides the nursing home with an incentive to avoid service 
delivery by charting the patients refusal of services and then protects 
them from any liability for potential bad outcomes from not feeding, 
hydrating, medication, cleaning, ambulating, toileting or providing other 
services Particularly for particularly cognitively 1mpa1red individuals 
and or individuals who have no family support, this could be 
disastrous." 

47 Page 38, Standards of Recovery, item e- Please msert the following 
comments after item e and before item f - "According to the Center for 
Medicare Advocacy this reform suggestion has the effect of 
immunizing fac11it1es from liability for physician negligence since many 
nursing home physicians have little or no involvement in directing or 
overseeing residents' care and simply rubber-stamp decisions made 
by facility staff. The Center's concern Is that many physicians are 
employed by fac11it1es as medical directors at the same time as they 
serve as residents' attending physicians and under this proposal these 
common practices reflecting the lack of independence of phys1c1ans 
from the nursing fac11it1es would nevertheless lead to facility immunity." 

48. Page 39, Standards of Recovery, item j - after this last item please
insert the following new paragraph - "The Center for Medicare
Advocacy, Inc. sent a memorandum dated January 8, 2001. Their
points on item j above are important. The Center recognized that the
proposal requmng all claims for abuse and neglect to be brought under
Chapter 400 would expressly prohibit litigation under Chapter 415 F.S
Florida's Adult Protective Services Act and deny nursing home
residents the protections of the that act. It was their opinion that
nursing home residents should not be excluded from this law's reach
and protection.

49 Page 39, Impact of the L1t1gat1on Reforms, item b - Please insert the 
following after item b in a separate paragraph- "According to the 
National Coalition on Nursing Home Reform, these proposed litigation 
reforms "fail to address problems In either the nursing home industry 
that give rise to the Justifiable tort litigation or the insurance industry. 



The Center for Medicare Advocacy concluded In their memo of 
1/82001 to the Task Force that" .insurance companies have raised 
premiums for liability insurance because of their own financial 
incentives and because of problems in the nursing home industry. 
These problems would not be addressed or corrected by the (Task 
Force staff's suggested lit1gat1on reforms.)" 

The AARP stated in their December 15, 2000 letter to the Task Force 
"The fact remains that in Texas, tort reform of the type proposed in 
these recommendations has not reduced the cost of liability insurance, 
nor has 11 induced insurance companies to return to the market. It Is 
d1ff1cult for us to imagine why Florida would want to repeat this failed 
strategy." 

"Punishing the victums of nursing home poor quality of care by 
removing their rights to adequate civil redress for injuries neither 
solves the nursing home crisis in Florida, nor improves the quality of 
care in nursing home and assisted living facil1t1es. These reforms will 
have the effect of Immuniz1ng the nursing home industry from the 
consequences of their own behavior and our seniors will pay the price." 



Section C: Alternatives 

1. Page 67, item #2 "Expand OSS and Med1ca1d Waivers" --after 3rd
paragraph insert: "The Task Force was not provided adequate data to
accurately 1dent1fy the amount of slots, or the amount per slot for the
expansions suggested above."

2 Page 68. between 1st and 2nd paragraphs-insert: "The state has 
previously had a tiered payment system for nursing home care which was 
abandoned for a variety of reasons including the 1neffic1ency of the 
system, the costs of administration, and the proclivity of the provider 
community to manipulate the assessment cntena to maximize 
reimbursement." 

3. Page 73, item #8, "Organizational Structure" --after 1st paragraph insert:
"The Task Force did not receive substantive testimony on these
organizational structure change suggestions. Changes of this magnitude
will have significant impacts on other governmental agencies and the
provider community who were not represented on the Task Force and who
were not provided a formal method of commenting on these suggestions
Many of the suggestions included have significant fiscal implications for
the state and those elements have not been explored during the course of
the Task Force's work."

4. Page 75, item #11. "Resident Cho1ce,"--after this suggestion insert: "The
Task Force did not receive testimony on a "shared risk concept" nor were
the pr1nc1pal groups who would be directly effected by this concept offered
the opportunity to provide 1nformat1on or reaction."



Section F: Litigation/Insurance 

1 

2 

3. 

4 

Page 343 after 1 st paragraph --insert new 2nd paragraph to read· "In 1976, 
the Dade County grand Jury found deplorable cond1t1ons m Florida nursing 
homes and the Florida Legislature subsequently passed the Chapter 400 
F.S reforms. These laws have not substantively changed since that time.
What has changed Is that the Florida nursing home regulations were
gutted in 1994, there has been significant financial and billing fraud
committed by some for profit nursing home chains, and the victims of
abuse and neglect m long-term care facilities have increasingly sought
redress for their injuries via the court system because the current
regulatory system has failed to adequately protect them The fundamental
issue Is not the increasing nursing home litigation, but rather, the quality
of care crisis that has stimulated the increase m litigation. To provide tort
reform which grants fundamental immunity to long-term care facilities for
harming frail and vulnerable citizens, merely punishes the vIctIms and
provides no incentive for the nursing home providers to solve their quality
of care problems."

Page 364, prior to section titled "Statewide Perspective "--insert the 
following new section: 
Tort Reform Impact Study 

The Center for Justice and Democracy has completed a major study on 
the impact of tort reform. Their report entitled Premium Deceit: The failure 
of 'Tort Reform' to Cut Insurance Prices concludes "From the m1d-1980's 
until today, the nation's largest businesses have been advancing a 
legislative agenda to limit their liability for causing Injuries. One of the 
principal arguments on which they rely Is that laws that make 11 more 
difficult for injured people to go to court (1 e tort reform) will reduce 
insurance rates. This report analyzes these claims and concludes they 
are invalid." (see http:www cca1r.org/premiumdece1t. premIumdeceit.html) 

Page 364 prior to section titled "Statewide Perspective "--add another new 
section: 

Pun111ve Damages 

During his testimony, Mr. Shuttleworth also informed the Task Force that 
punitive damages are not currently covered by insurance and have not 

been a part of the losses and damages paid by the insurers that have 
resulted in insurance premium increases and policy cancellations 

Page 367, before the section titled "Insurance Prem1ums"--add the 
following new paragraph: "The Task Force received testimony from Mr. 
Shuttleworth of the insurance industry who announced that as of February 
2001, reInsurers were no longer going to write long-term care reinsurance 
in Florida. He further test1f1ed that even 1f all the tort reform proposals 
submitted by the nursing home industry were approved by the Florida 



5 
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Legislature, the insurers would not be coming back until after the 
insurance "tail" was past and there was sufficient court testing of the 
reforms He would not estimate the length of the insurance "tail" but 1! will 
probably be in the range of 2 to 5 years or more. As summarized by Task 
Force member Phil Freiden, the reinsurers weren't going to come back In 
the near term even 1f we went and got them with guns 

Consequently, it Is misleading, at a minimum, to represent to the Florida 
Legislature and the public that the passage of long-term care industry and 
Task Force staff's recommended lit1gat1on reforms will solve the 
1mmed1ate problem." 

Page 373, Summary of Key Findings from the L1t1gat1on Studies -

Please insert the following comment after the title to this section -
"The most significant finding of the Hillsborough C1v1I Court L1t1gation 
Study Is that the Chapter 400 lawsuits filed In Hillsborough County from 
1990 to 2000 was that the lawsuits were not frivolous and that the 
number of lawsuits in Hillsborough County have been declining since 
1998" 

Page 374. last bullet- Please insert the following comment after the last 
bullet "The definition of quality used by the Task Force staff In the 
Hillsborough County C1v1I Court Litigation study was too narrow In scope. 
Requests for the public record 1nformat1on containing the summary of the 
Hillsborough cases was not made available to Task Force members in 
order to allow for appropriate scrutiny of the data. Failure of the Task 
Force staff to provide the data prevented the Task Force members from 
analyzing the data using different definitions of quality." 
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In accordance with the directive of the Task Force on the Ava1lab1hty and Affordab1hty of Long­
Term Care, I am subnuttmg my comments to the draft staff report dated December 22, 2000. I 
apologize for sendmg my comments a day after the January 8th requested time for subnuss1on, but 
I did not receive my copy of the draft report until several days after December 22 

General Observations: 

Clanfy and make clear tins 1s an informational report to the legislature, and that no vote was 
taken on the staff recommendations contamed herem. 

Members of the task force's objections and comments to each section must be placed in the body 
of the work, m context, and not at the end of the report 

All reference to "Lmutlng Costly L111gat1on" as a header to a secllon or a part of the report 
should be elmunated As an alternative, the s1nular reference to "quality" as a headmg should 
be amended to mclude the phrase, "Improving the Quahty of Care" 

An appendix should be mcluded on the study of other states tort law. (General Cologne Re 
Pubhcat10n, "50 State Long Term Care and Tort Liability Survey Information") Tius survey 
1s mformatlve, smce throughout the hearmgs we were mformed that Flonda la" was uruque 
This has turned out not to be the case, and legislators should have the benefit of this nnportant 
mfomtatlon 

If a summary of the letters and testimony of md!VIduals regarding liab1hty insurance 1s to be 
included, a sinular sunnnary of letters and testunony of md!,�duab regardmg quality of care and 
quality of hfe complamts should be mcluded m the section under Quality. If the ta,k force staff 
cannot accomplish tins, the summary of comments on habihty msurance should be removed 



It 1s unfair to highlight only one porl!on of the extensive pubhc testunony and mput we have 
heard and received over the last severa l months. 

I have received several letters from my colleague on the task force, Ms. Vicki F1emo, as have 
each of you She has deta!led many problems with some of the conclus1ons made m vanous 
parts of the report as well as, m some mstances, the underlymg studies and data As Ms. Fierro 
1s lll1lquely qualified to analyze these issues, I would like to register my agreement with all of 
Ms F1erro's observallons and cntlque m tins regard and JOlll m her assessment of the report 

Liability: 

As I review the fmdings and staff recommenda!!ons m this scctlon, I cannot help but feel that the 
stated agreed upon task force pnnctples have all but been ignored, specifically. 

Principle #2 - The consumer 1s cn/1t/ed to a safe and secure /1\'lng en\'lronmenl !hat includes puhhc
odvocacv to enrnre protectwn through all ovmlah/e means, and, 

Principle #5 -All parllc1pants ,n the system must have adequate protectwn under the law and all

part,npants must act respons1b(v or.face the consequences for fm/mg to do so 

The staff acceptance with very few exccptlons of the FAHNFHC/AIF proposal on httgatton reform 
evmced no regard for either of these pnnc1ples 

As a threshold matter, with regard to the "findings"(pg 35) m the hngatlon section, I believe 11 1s 
importa nt to mdicate the source of each item of data noted. For example, 1f the underlymg 
mformatlon came from the Departtnent of Insurance, 1t should be noted by footnote or otherwise 
If the mformallon came from the AON report, it should be noted as well. Tlus must be done so that 
poheymakers arc able to consider the source as they proceed through tins volume of matenal. 
Several task force members took exceptlon to many of the statements made by AON and there were 
several concerns raised as to the rehab1hty of the data presented (For example. 1t was noted that the 
report rehcd too heavily on the expenencc of for-profit corporatlons and was therefore skewed 
toward a higher frequency and seventy of cl=s than would be the case tf more mforrnatlon had 
been obtamed by not-for-profit long term care fae1ht:1es ) 

The "Key Informants" that ha\'e been referred to throughout this report should be identified 

My comments as to the L1t1gatlon Recommendations (pgs. 36-39) are as follows. 

Recornmendallon by staff to remo\e hab1hty msurance requrrement for ALF's. I bche,,c we 
should not remove tins requirement and should rmpose msurance requrrements for nursmg 
homes. If msurance 1s not available, the statutes should proV1de for alternattve forms of 



financial respons1b1hty such as bonds or letters of credit. If the legislature were to remove 
the habihty insurance reqmrement, or not reqmre insurance, the facility should be required 
to post notice of thIS chmcc to the residents and the pubhc. 

2 The statement that "the h!Igation reforms should ensure residents and therr fam1hes access 
to a negligence cause of actlon wlule cappmg attorney fees for prechctab1hty" make, no 
sense 111 the context of what follows m the way of rccommendat1ons 

3 Attorneys' Fees 

I oppose the recommendations on attorney's fees These recommendations would ensure that 
many cases mvolving vmla!Jons of important resident nghts would never be enforced The 
inclusion of a maximum add on fee of $10,000 1s madequate to ensure the enforcement of 
nghts under s 400 022 and was recommended by staff without consultmg with Elder Law 
Sectmn attorneys to determme the1r pos1t10n. or to determme the appropnateness of the 
proposed fee cap. 

The staff should alternatlvcly adopt the recommenda!Ion of the Academy of Flonda Tnal 
Lawyers (AFTL), which allows for a rrutigat1on of fees for factli!Ies who meet certain cntena 

regardmg quality. (Please mclude the attached proposal by AFTL.) 

4. Puru!Ive Damages

I oppose the staff recommendatlon allowmg a facility to rrnmunize themselves agam,t a
potential pumtlve damages award when such an award may be warranted It should be stated
very clearly m the text of this report that the effect of the staff rccommenda!Ion 1s that "a
defendant can eliminate any possible award of punitive damages by offering to

arbitrate". Tlus language should be substituted for the statement on page 37, item (g), that
1s, "a clairnant that refuses a defendant's offer to arbitrate may not recover pmullve
damages". ThIS mccharusm 1s the defendant's method to avoid rcspons1b1hty for the harm

they have caused, and does not benefit the clairnant in any way.

I oppose the unpos1tlon of the 1999 tort restnct10ns on punitive damages from wluch semors
and the disabled where spec1fically excluded

I agree that defendants agamst whom pumt1ve damages have been awarded should be
referred to the state attorney for prosecution



5 Non-Economic Damages/ Arb1tratwn 

I oppose caps on non-econormc damages mtendcd to compensate a plamt1ff for pam and 
suffcnng. The ongmal staff recommcndalion and the F AHA/FH Cl AIF bill would apply the 
medical malpraclice caps on non-economic damages, 1 e $250,000 total for pam and 
suffenng. mental anguish, and disfigurement, to aclions agamst long term care factl11Ies 
These caps were enacted m 1988. Rccogmzmg that non-econom1c damages are the only 
damages that a resident can recover m most cases agamst long term care fac1h1Ies, the 
Governor's office created an illusory "enhanced cap" m the 2nd draft Language was added 
m the 2nd draft to allow recovery of up to $750,000 of non-economic damages aggregate 
agamst all defendants, 1f the resident can prove "mtent1onal rmsconduct" or "gross 
neghgencc" defined as a "conscious disregard" m sechon 786.72(2)(b) (relatmg to punihve 
damages) In cases agarnst a nursmg home fac1hty for homble neglect, 1t will be 1mposs1ble 
to show that the management mtentionally mJurcd a resident Consequently, the additional 
$500,000 m non-econom1c damages will never be obtamable Note also that the add11Ional 
$500,000 in non-economic damages is not available to a resident who chooses not to 
arbitrate 

To add msult to mJury, the 2nd draft states the cap is the total amount awardable against 

all defendants, aggregate. Obviously, this benefits nursmg home operators, ov.ners, and 
management comparues Often there are several defendants in nursmg home hllgalion, 
where, for example. there has been more than one owner of a home dunng the penod of 
abuse, or there 1s a management company, licensee and owner who may all have 
respons1b1hty for the neglect of a restdent The fact that there may be several bad actors 
should not inure to the benefit of the same bad actors. This language accomplishes tlus 
result 

This language also mappropnately mixes the concepts of non-economic damages and 
pumllve damages. Non-economic damages are to compensate v1c1Ims for suffenng, to be 
chstmgmshcd from pwnl!ve damages, which arc to punish wrongdoers and to act as a 
deterrent agarnst smular conduct m the future It makes no sense to apply punihve damages 
thresholds to an award of compensatory damages for non-cconormc mJunes. The language 
hopelessly confuses the issues and 1s unprecedented m law 
This melding of punitive damages concepts With non-econormc damages gives the 
appearance that pun11Ive damages are sl!ll available to punish nursing homes where 
outrageous neglect and abuse has occurred But, under the F AHNFH Cl AIF bill and staff 
recornrnendalions, a long term care facility can completely 1mmun1Ze itself from any 
exposure for punil!ve damages sunply by offenng to arbitrate the case 



6 Statute of Limita!Jons 

The statute of lnrutat10ns should not be shortened absent some add!!Ional tune frame to allow 
a reasonable person the opportumty to discover the potenllal cause of action, if such 
mformallon is not apparent 

7 Standards of Recovery 

I am opposed to all staff recommendations m this sect10n with the exception of the 
recommendations regardmg the Knowles and Ham1/to11 decisions in items f and g 

The rcmanung proposals would give the nursmg home mdustry more protectton than any 
other entity, includmg phys1c1ans and hospitals, for example· 

♦ Burden of proof for v1olatton of nghts 1s higher than a neghgence chum. The nursing home
mdustry will have more protect10n from hab1hty than any other pen.on or entity

♦ Creates a lower standard for nursing homes The proposal states that the standard of care
for the nursmg home 1s the preva!lmg standard for smular nursmg homes in the
commumty If most nursmg homes m the commumty are under-staffed and poorly run,
under tlus proposal this low standard will become the acceptable standard for Flonda's

seruor and disabled citizens

♦ Nursmg home no longer have any exposure for the criminal abuse, neglect or
exploitat1on of semors and vulnerable adults under chapter 415. The FAHA/FHC/AIF
proposal specifically precludes nursmg homes from bemg held accountable under tlus

statute for what happens mside therr fac1hty 1f adopted by the "Brogan Task Force"

♦ Nursmg homes and assisted h,1ng facihhes can short-cITcmt ht!gahon and ,et another

barner to a recovery by a resident by arguing to a court that they had no "duty" to the
resident for care and treattnent Assisted hving fac1hties stand to benefit most from tlus
prov1s1on, smce they often mamtam that they merely are there to provide basic assistance
with acttVItlcs of daily hVlllg When a resident bcgms to detenorate and needs add1t10nal
services, the ALF will argue 11 had no duty to the resident and not be responsible when
they all too often keep a resident m the ALF longer than they should m order to contmuc
to collect revenue from the resident. Under this proposal, there will be no mcenhve for
an ALF to move a resident to a more appropnate settmg where his or her growmg needs
can be met



♦ Nursmg home residents will be snbJected to "managed nsk" agreements. winch will be
used to JUStlfy the failure to provide care and se1V1ces to residents For example, 1f a
resident refuses to eat a meal. the nursmg home will docmnent that refusal and will have
an absolute defense to a claJm that the nursmg home failed to provide hydration and
nutntJon to a resident, winch resulted m death In tins event the nursing home would
have no mcentive or duty to take further action to see that the resident's basic needs are
met through alternative means.

7 Pre-suit reqmrements 

I support pre-suit investigation reqmrements if they are tailored to the special needs of 
semors and cases agamst long term care facilities The staff proposal recommends usmg the 
medical malpractice pre-suit procedures wluch are not appropriate or adequate for cases 
mvolvmg elders and long term care facilities. AFTL has proposed pre-smt procedures that 
are more appropnate for these cases Substitute the recommendation of AFTL on pre-smt 
procedures 

Impact of Lmgallon Reforms 

The remark under (a) 1s not an adequate or accurate statement of the impact of the above 
recommendations. (unlmuted caps. when?) 

Item (b) needs to affinnatlvely state that long tenn care factl1ties WIil be except from the m,j) 
remedy m Chapter 415 relating to abuse, neglect, and exploitation of the elderly 

Question and Answer Chart 

The entire "Quesllon and Answer Chart'' should be elnrunated The answers contam erroneous 
information that will potentially nnslead and confuse policy makers. 1his Q and A section 1s an 
advocacy piece that should more appropnately be handed out by mterest groups as these issues are 
debated dunng the upcommg session I strongly object to its mclus1on m tins report. 

The Number of Lawsuits 

As to the question of whether the nmnber of lawsmts ,s dechrung, (see pgs 344, 350, 364), the 
mforrnatlon obtamed by staff from the Htllsborough study clearly mdicates a do\\nward trend. 1 
have not reV1ewed any reliable mfonnation that would indicate a different result. For example, 
reference to the AON study on tins ISsue may not be an accurate reflection of the current trend 
because the report may have under represented the expenence of not for profit fac1ht1es. 
Additionally, we ha,e been given no mforrnallon on the methodology used by the indiV1dual 



conductmg the central Flonda study We do not know the quahfical!ons of the rnchVJdual collecting 
or comp1hng tins mfonnatmn Consequently, I subnut that reference to other sources on the issue 
of whether lawsmts agamst long term care fac1hllcs are declrnmg should be onutted The statement 
that the declrne rn Hillsborough may not reflect what 1s happenmg rn the rest of the state, contarned 
on pg 344 1s sufficient to convey th1, porn!, without pointrng to incomplete, nebulous "stuchcs". 

Production of Resident Records 

The chscuss10n of tins issue on pgs 358-359 contarn no reference to the fact that the md1v1dual or 
firm requesl!ng the record, 1s billed for the cost of copymg. The report leaves the 1Il1press1on that 
the fac1hty must bear the entrre cost of produerng the records, winch is simply not accurate The 
report should rnclude mformat10n on what a fac1hty typ1cally bills for these records, and whether 
fac1ht1es produce these records m a tlillely marmer 

Settlement Costs 

The asscrt10n on pgs 359 and 360 that rnsurers would rather settle than fight, even though they 
believe therr msured has done nothmg v,rnng 1s unfounded There 1s no study or other mformat10n 
to back up tins statement I have been htigatmg these matters for over 20 years, and have not found 
msurers who have conducted bu,rness rn tin, manner I am eertarn Mr. Cormor and others have had 
the same experience rn tins regard 
I recommend removrng tins statement from the text 

The Number of Lawsuits Filed 

At the presental!on of the liab1hty study m Miami, I took exccpllon to the "fuzzy math" used to 
calculate the number of lawsmts filed rn Flonda, "to date". Smee we do not know the number of 
lawSU1ts tiled agamst long term care facilities rn Flonda srnee the enactment of the CIVIi remedy m 
l 980, we should not speculate This paragraph at the top on pg 364 should be deleted

No Frivolous Lawsuits 

The finchng from the Hillsborough study that there were no frivolous lawsuits 1s s1gmficant, and 
should be rncluded m the "Key Frnchngs" for the hllgatlon seetwn. (pgs. 373-374 ) 



Quality of Care 

Video Surveillance 

The staff had originally recommended the expansion of residents' rights to allow for Video 
survetllance at the opnon and cost of the resident (Fmal Draft dated December 14) When was 
tlus item taken off of the table? Tlus opnon should be mcluded for all residents as a means of 
protecnon and morutoring Subject to the current rules of evidence and civil procedure, there 
should be no new restriclton on adnuss1b1hty or discovery of these matenals 

Long Term Care Facility Incident Repcrltng 

I recommend that senous mctdent reporltng be a part of the risk management proposal subnutted 
by staff. The staff has based its nsk management recommendanon on the program already m 
place for hospitals, s 395 10971 Fla Stat ( at pg. 236.) In addinon to nsk management, tlus 
statute also mcludes mctdent reportmg of senous adverse mcidents. Incident reporltng 1s an 
tmportant part of tlus program and should be mcluded m any nsk management statute fashioned 
for long term care fac1hnes. AFTL has subnutted draft legislanon in tlus regard wluch should 
be mcluded m tlus report as an oplton 

Long Term Care Facility Report Cards 

I support the recommendanon on pg. 32 to provide consumers 'wtth meaningful mformatJon by 
way of a long term care facility report card I would mclude m tlus report card the mformanon 
collected regardmg senous mJury or death, and the number of v10laltons of resident's nghts 
hsted by fac1hty. AFTL has subnutted draft legislanon m tlus regard, wluch should be mcluded 
m tlus report as an option I also recommend that a clear and comprehensive set of mformation 
to be provided to consumers, that would combme the mformanon set forth above, 1.e. the number 
of mctdents and violations of resident's nghts complamts per fac1hty, and combme the concept 
of the gold seal des1gnanon With the nursmg home compare chart, pg. 232 . The goal would be 
to have all of the comparative mfonnalton m one place for consumers 

Legislaltve Protection for Quality Assurance/Risk Management Records and Information 

I do not agree that the current protections for hospital peer reV1ew and nsk management be 
apphed m the long term care fac1hty context (pgs 30 and 266) 

Some of the statutory restrictions on discovery and adnuss1b1hty extended to doctors and 
hospitals already go to far m keepmg relevant and important mformation from a person seeking 
redress for tnJunes Court mterprctanon of these statutes has been mcons1stent, and m some 
cases has kept ongmal documents, such as the quahficatlons and disc1plmary records of 



caregivers from hhgants Language protectmg peer review and nsk management must be 
carefully crafted to ensure that only 111format1on generated dunng the peer review process would 
be protected Documents from onginal sources and state and federal Sur\ ey and 111spect10n 
records should not be kept from discovery or held 111adimss1blc. In add1t10n to the extent 
residents are able to make use of video or electroruc morutonng, these items should not be 
statutonly restncted 111 terms of discoverab1lity and achruss1btl1ty 

Informa!Jon relatmg to fines rccommended/unposed/collected 

Task Force members requested a breakdown of the amount of fines recommended, imposed, and 
the amount of fines collected per year The mformat10n was provided to us by ACHA and 
,hould be mcluded/attached as part of the report to the legislature 

Reimbur,ement and Bankruptcy Recommendations 

I take exccplion to the assertion by staff that there will be a" 2nd wave of bankruptcies" and that the 
"2nd wave" Will be dmen by law,'ll1ts. It 1s well cstabh,hed m tlus report that the 1st wave of 
bankruptcies was not dnven by lawsrnts, and that several chams involved m bankruptcy proceedings 
will shortly emerge from bankruptcy It " specula!ivc to predict a 2nd wave of bankruptcies, and 
to attnbutc the cause of any such bankruptcies to one source or another All reference to the cause, 
of this spcculat1ve event should be removed from the report (see for example pgs 27 and 197) 

I disagree With the recommendations ,terns 5. and 6 (pg. 34) 

#5. Ensure that Flonda ·s Medicaid rates and hab1hty environment do not combine to make that 

state's nursmg home uniquely threatened with bankruptcy 

#6 Ensure that the providers of /,ab1ht) insurance coverage do not find the busmess opport11n,t1es 
1n F/onda szgnificantly !e<S attractive than thev are ,n other comparable states 

Availability/Cost of Liability Insurance 

Item5 Missing From the Report: 

DOI survey 

Review of tlus issue by the Flonda Department of Insurance mdicated that the exodus of 
achruttcd earners from the nursmg home hab,hty market 1s not unique to Flonda It 1s 
happenmg throughout the nation. Deputy Insurance Corrumss1oner, Suzanne Murphy, made tlus 



statement m her letter to the task force in August Yet, there is no mention of this phenomenon 
m the matenah. In fact, there 1s no earner currently exiting the market that 1s not also 
discontmumg this lme of busrness nahonwide 

Aon Study 

The report does not mentton the teshmony of the Aon Actuary who stated m Tallahassee that 1t 
was the frequency of claims that was of concern to the rndustry, and not the seventy. Tiu,, is 
nnportant to note, especially rn light of the fact that the littga!Jon refonns proposed by the 
mdustry and staff recommcndat,ons all address the seventy of claims 

Testimony of Mr Shuttlesworth of Med Mark 

The report needs to mclude the key remarks from this underwnter, 1 e , that even 1f the 
Legislature were to adopt extremely restnc!Ive measures on causes of action agarnst nursmg 
homes and long tenn care fac1ht1es, the earners "ould not return to the marker for a number of 
years, if at all If they did return, there would be significant restnc!Ions on coverage, he stated, 
excludrng coverage for pun1l1\'C damages, deductmg the cost of defense from coverage lmuts, 
and covenng only on a clanns made basis Also nnportant was Mr. Shuttlesworth's opemng 
remarks that there was no rcqmrement for nsk management for nursrng homes m Flonda, and 
that this 1s a key component to the mdustry m teilllS of continuing to wnte this line of busrness, 

I am also enclosrng and mcorporatmg a copy of the proposals of the Academy of Flonda 
Tnal Lawyers Though I have stated this 1s not my proposal, I bcheve 1t contarns many sound pomts 
that need to be considered 

PF/med 
Encl. 

pqdk--
vPhihp Freidin 



Academy of Florida Trial Lawyers 

Proposals Submitted to the Task Force on the Availability and Affordability 
of Long-Term Care 

Introductwn The over-ndmg issue for cons1deral:ion by tlus task force must be the 

quahty of care for seruors and chsabled c11:Jzcns of this state The consensus pnnciple 
determined by the task force 1s that "care recipients arc enl:itled to adequate and 
appropnate care while providers arc entitled to farr compensation. although they also 
must be held accountable and responsible for quahty of care " 

As to each proposal sub1TI1tted to the task force for mclus10n m the final report, the 
standard must be, does 1t unprove the quahty of care for all of those m need of long-term 
care m this state" If the proposal docs not measure up to this standard, 1t must be 
rcJccted 

The proposals submitted by the Academy of Flonda Tnal Lav,,yers will unprme the 
quality care residents of long-term care fac1ht1es These proposals would unprove the 
quality of care and the quahty of hfe for residents by ass1grung one md1vidual to oversee 
all 111c1dents mrnlvmg the safety of residents and to identify and unplcment ways of 
preventing such mndents in the future Mandatory prevention and safety trauung and 
reportmg would also go a long way toward achieving this goal 

Most importantly, consumers should be given meanmgful information to enable them to 
compare the safety record and quahty of hfc proVIded by the nursing homes. The long­
term care fac1hty report card wt!! allow consumers to make mformed dec1s1ons 

These proposals WIii also streamlmc htlgal:ion that occurs when the quality of care 1s 
msuffic1ent to protect the safety and health of residents Case screemng, evalual:ion and 
mcchat10n requrrements WIii elrrmnatc any cases that should not be brought. Presmt 
med1at1on will allow cases to be settled at an early stage, avmding needless ht1gat1on 
e'<penses 

The specific components of our proposal mclude 

A. Nursing Home Residents' Rights Violations Claims Evaluation Procedures

I. Notice to Long-Term Care Facilities

Residents or their representatives would provide notice to a potential 
defendant of an mtent to pursue a ciVIl remedy for v10lat10n of a resident's 
nghts 60 days pnor to filmg a lawsmt 



Not1fical!on must include the nghts a defendant has v10lated that are 
reasonably 1denllfiable pnor to the fihng of a lawsmt and commencement of 

fonnal discovery. 

2. Expert Affidavits

In cases where the alleged v10lat10n of a resident's nghts causes physical 
lllJUry or death, an affida"t 1s required from an expert. In 1993, the 

Legislature imposed a requrrement that expert mtness affidavits be sub1TI1tted 
whenever a lawsmt was filed against a nun;mg home allegmg a Violation of 
the nght to adequate and appropnate med1cal!on and health care AFTL' s 

proposal extends the expert witness affidavit requirement 

3. Informal Exchange of Information

Records m the possession of the defendant must be produced w1thm IO days 
of the receipt of a certified not1ficat10n of mtent, mcluding internal and state 
required mc1dent reports 

If records are not produced w1thm IO day,. the expert affidavit requrrement 1s 
waived 

Parties may subnut questions and requests for product10n withm the 60 day 
presmt notJfical!on penod and may take the unswom statements of parties 

Statute of hm1tat1ons (and repose) 1s tolled for the 60 day case cvalual!on 
penod and any extens10n 

Case evaluallon matenals are not discoverable or adnnss1ble m Cl\11 htJgal!on 

4. Fast Track Cases

Cases shall be placed on the docket pursuant to chapter 415 upon request of 
the plmnliff (Amend chapter 415 to make mandatory that the Judge advance 
the tnal on the docket ) 

The proposal would mclude a clear statement that the prov1s10ns of chapter 
766 do not apply to case, brought under chapter 400 

5. Streamline Litigation

Clanfy the law to resolve the issues raised 111 Knowles and Hanulton case,, 

1 e , that the cause of acl!on under chapter 400 does not die with the resident 
and that deceased residents are not hnuted to dmnages under the wrongful 



death statute ( e g , funeral bills) 

Conform and amend the language relatmg to the en!Ities that can be held 
accountable under section 400 023, F S to those found m the Assisted L1vmg 
Fac1hty statute, 1 e., any fac1hty O'wncr, adrn1mstrator, or staff (s 400 429, 
F.S ), and mcludc management comparues

B. Mandatory Mediation

Presmt mcd1a!Ion 1s requrred 1f requested. W1thm 30 days of the completion 
of the case evaluation pcnod and upon the request of a defendant. the parties 

shall complete mccha!Ion withm 30 days. (Parnes can agree to an extens10n I 

The current mandatory mechation piece added to chapter 400 m 1999 1s 
repealed 

C Punitive Damages Restrictions 

I. Caps on Damages

♦ The Academy of Florida Trial La"yers opposes caps on damages.

♦ The Legislature addressed the issue of caps on puru!Ive damages m cases
ansmg under chapter 400 m 1999, imposing a three !Imes compensatory
damages presump!Ive hnutation. The Academy has taken the pos1tion that
this restnc!Ion 1s unconst1tut1onal. Purutive damages are the best deterrent

possible to prevent abuse and neglect of Flonda's vulnerable c1!Izens. There
1s no Jushficahon for protecting nursing homes from the full force of the law
when they have engaged m conduct that 1s willful, wanton, gross or flagrant,
reckless or consc10usly mchfferent to the rights of residents Puruhve damages
provide the long-term care industry mcenhve to ensure that this conduct does
not occur and that nursmg home profits are not put before quality care.

2. Criminal Prosecution

♦ In cases where a court permits the plcadmg of pun1!Ive damages, the court
shall refer the mchv1duals mvolvcd to the state attorney for cnmmal

prosecut:ton

Abuse and neglect of seruors and vulnerable adults m this state 1s a cnme. Cnnunal laws 
to pumsh this behav10r should be enforced Reform in this area will bnng the egregious 
conduct of md1viduals to the atten!Ion of the proper authonhes. 



D. Mitigation of the Amount of Attorneys Fees in Nursing Home Cases

Nursmg home defendants can 1TI1l1gate the amount of fees Nursmg homes that 
have complied mth m=um staffing reqlllfements and have had good track 
records can mtroduce these factors to the court m a determmal!on of the 
amount of an award of attorneys' fees. 

Factors to be considered in rmt1gat1on mclude content of a nursing home's state 
surveys, staffing levels. and record of reports of abuse or neglect dunng the 
tune of the stay of the resident and one year pnor 

The court can also consider the tumng and amount of settlement offers and 
"'hether a defendant demanded presu1t mediation 

In Flonda, if a nursmg home resident preva1b m a case where death or mJury was caused 
by a violation of his or her nghts, the courts will award an attorneys fee m addil!on to the 
damages as determmed by the Jury This law has been on the books smce 1980 and other 
states have tins provision as well The purpose of tins law is to ensure that the nghts of 
the re,1dent are enforceable by the resident or lus or her representative Laws allowmg 
for an award of attorneys fees arc found m many consumer proteet10n statutes around the 
country and are often referred to as "nuru attorney general" laws, i e., people are allowed 
to enforce the rights proV!ded them by law 

The award of attorneys fees m Florida needs to stay on the books so that all of the nghts 
guaranteed to Flonda nursmg home residents can be enforced, such as the nghts to 
pnvacy, uncensored cormnumcal!ons, safekcepmg of funds, etc. A nght without a 
remedy is mearungless. 

The award of attorneys fees m cases where a residents' nghts have been v10lated allow 
residents to enforce therr nghts and 1111provc therr quality of hfe Allo" mg nursmg 
homes to mtroducc compliance with staffing reqlllfements and state s'UIVeys provides 
additional incenl!vcs for nursmg homes to comply With the law and provide quality care 
to residents Nursmg homes with good records Will be treated differently by the court 
than nursmg home, mth bad records. 

E. Quality of Care and Resident Safety/Report Cards

l. Quality of Care Coordinator

A "Quahty of Care" Coordinator would be assigned to each facility to develop 
a systerrial!c review of accidents, inJunes, and alleged violations of residents' 
nghts 

The Quahty of Care Coordinator would be responsible for idenl!fical!on of 
causes and the 1111plementation of policies to reduce the occurrence of these 



events. This 1s stn11lar to the functions of nsk managers (winch currently are 
not rcqmred m a nursmg home settmg) except that the emphasis 1s on panent 
safety and the preventive measures, not on how to defend agamst lawsuits 

2. Injury Prevention Training

♦ Nursmg home staff would be reqmred to attend 5 hours of safety and nsk
prevention classes each year.

3. Incident Reports and Report Cards for Consumers

V1olatIOns of residents' nghts and mc1dents where se\'ere tnJUI)' of death has 
occurred would be reported to the Agency for mspcct10n Annual report cards 
for each long-term care fac1hty contatntng the number of v10lattons and 
mc1dents m each category would be made available to the pubhc Conswners 
could compare the number and type of mc1dents m each nursing home and the 
number and type of residents' nghts v10lations cases filed and make mfonned 
dec1s10ns about where to place thetr loved ones Failure to make reports as 
requtred would constttute a nusdemeanor. 

F. Streng• ---., u, Residents' Bill of Rights

Amenu UIC Rcs1uc1,c, J:l11l of Rights to· 

Allow voluntary camera surveillance of residents. 
State that a long-term care fac1hty may not reqmre nor permit a resident to waive 

thetr nghts to trial by Jury, mcludtng arb1tralton reqwrements tn resident 
contracts. 

Rcqwre that residents have the nght to know whether a nursmg home has hab11Ity 
msurance (\\ould requtrc postmg of a notice) 

G Statute of Limitations 

♦ State specifically that the apphcable statute of ltn11tations 1s s. 95.11(3)(1). (4
years) 

All of these proposals would apply to nursmg homes and assisted linng fac1httes. 



Task Force on Availability and Affordability of Long Term Care 
Report Comments 

✓ Page 1 - Paragraph # 3

Do these statistlcs include Medicare expenditures for home health care9 If they do not, I
believe they should. Medicare spending for home health has mcreased dramatically smce
1983 and 1s an important source of funding for long term care services.

✓ Page 11 - Add numbers 6 and 7 to Task Force Pnnc1p!es

6 State and federal funding for long term care services should cover a reasonable cost of
care and should be adjusted annually to cover increases m salanes, insurance and other 
costs of domg business 

7 All regulatory mandates intended to unpro,e long-term care should be funded. 

Although these two recommendat10ns are not included as prmc1ples, they were raised many 
times as maJor considerations by several task force members 

✓ Page 13 - L1m1tmg Costly Litlgation, bullet 4 (Caps on Clanns)

The bullet incorrectly states that caps do not apply 1f the claimant refuses to arbitrate.
Elsewhere m the report, damages are capped when the claimant refuses arb1trat1on. Without
caps, insurers will not be able to esltmate their losses -- the mam reason they are no longer
wilhng to msure long term care providers m Flonda. For medical malpractlce, 1f a claimant
refuses to enter mto arb1trat10n, compensatory damages are capped, and the claimant 1s not
entitled to pumt1ve damages Without caps on damages, the hab1hty insurance problem will
not be solved

✓ Page 13 - L1m1tmg Costly L1t1gat10n, last bullet (Death of Resident)

The recommendation allows a claimant to collect compensatory damages based on the pam
and suffenng of a nursing home or assisted In mg fac1hty (ALF) resident and the claimant's
pam and suffering -- m effect a double dip Under medical malpracl!ce, pam and suffenng 1s
based on the patlent's pam and suffenng To prevent double dipping, the claimant should be
reqmred to choose one or the other, but not both

✓ Page 14 - What 1s Known About Choice, bullet 3

ADD· The reason for the discrepancy 1s that nursing home care 1s an entitlement under
Medicaid If a person applies and qualifies for Med1ca1d and a bed 1s available, they must
receive the service The same 1s not true for Med1ca1d coverage of assisted livmg or
community based care. The number of md1viduals '.'.ho receive a service 1s hm1ted by
fundmg. If a person guahfies for the waiver but all slots are filled, he/she 1s put on a wa1tmg
hst



✓ Page 34 - Reimbursement

ADD· #7

7 Amend the law to provide for an annual cost of hvmg adjustment m the ALF Med1ca1d
waiverto ensure that reimbursement keeps pace with the cost of care. 

✓ Page 35 - What Is Known About L11Iga1Ion, bullet 9

I agree that there Is no relat10n,h1p between quahty and lawsmts. FAHA compared survey
data available from AHC A on its own members to that of non- members F AHA members
out performed non- members m quality of care, quality of life and adm1mstrat10n, had higher
staffing ralios, and spent on average $18 more per palient day than non- members
Nonetheless, 67 percent had one or more resident nghts' claims brought w1thm the past three
years compared to 83 percent for non-members The high quality of care and ennched
staffing did not msulate F AHA members from resident nghts' lawsmts They are JUSI as
vulnerable to lawsmts as other nursmg homes m Flonda

To me, this 1s the most cnt1cal statement of the whole report It confirms FAHA's findmgs
and underlines the senousness of the current cns1s Even with the recognit10n that OSCAR
data vanes from state to state, and s1m1larly from Flonda geographic area to geographic area,
FAHA analyses could not find any stalist1cal relat10nsh1ps between a Quality mdex based on
OSCAR data, and frequency or occurrence of litigalion The issue here 1s that m some cases
(and I emphasize "only some cases") htJgation 1s the result of not bad care, but rather
accidents that were not preventable. Under the current law, these unfortunate circumstances
can and do develop mto a claims. Clearly, only a change m law that allows for "accidents" to
occur, while 1t still perrmts residents ( or family, etc ) to file a claim when negligence has
occurred, 1s the only reasonable solution

✓ Page 36 - L111gat10n Recommendal!ons, #I

Removmg the msurance cntena for ALFs will not help fac1ht1es financed with bonds.
Liability msurance ,s required as part of the bond covenant Without msurance, an ALF that
1s funded with bonds will be m default and as a result could suffer senous consequences,
mcludmg a higher mterest rate

✓ Page 37-38 - Arb1tra1Ion, (f) on page 38

As I understand arb1trat1on as 11 applies to medical malpracl!ce cases, punitive damages may

not be awarded 1f there ,s an offer of arb1trat1on by the defendant even if the claimant reiects
11 To do otherwise greatly reduces the incentn·e to arbitrate Recommendat10n (fl 1s l1m1ted
to s1tua1Ions where "the parties agree to arbitrate" It should apply to mstances where
arb1trat1on 1s offered by the defendant

9 



✓ Page 38 - Standard of Recovery (b J

A claimant should have to prove that an alleged "v10lat10n of a resident's nghf' was due to 
neghgence The allegat10n of a v10lal!on of a resident's right by itself should not be proof of 
neghgence For example, a family member may enter a bedroom and find a resident 
exposed. A number of reasons beyond the control of fac1hty staff could have contnbuted to 
the exposure to an alleged v10lation of the resident's nght to d1gmty. A fac1hty should not be 
legally responsible for the exposure that occurred 1f 1t was not due to neghgencc 

✓ Page 39

The followmg recommendat10n of the Flonda Life Care Residents Associat10n should be 
included. 

• Allocate a portion of puml!ve damages from nursmg home lawsmts into a newly created
Quahty of Care Trust Fund administered by the state to provide funds for increased
staffing ( or for other purposes that improve access to high quality long term care
services). I recogruze that the amount of funds generated from purut1ve damages may not
be a lot However, to the extent possible, puml!ve damages should be used to serve a
pubhc purpose and not to ennch a family member. Compensatory damages are mtended
to compensate the claimant for pam and suffenng Purul!ve damages are mtended to
purush the defendant and should be used to improve care.

✓ Page41-FirstQ&A

Accordmg to trial lawyers with whom I spoke, the 25 percent and 15 percent are for add-on 
attorney fees. above and beyond a percentage of the award that 1s agreed upon as a 
contingency fee. The percentages for contingency fees are set by rules of the Flonda Bar 
Assuming this 1s correct, the plamt1ffs attorney could receive a percent of the award as a 
contmgency fee plus up to 25 or 15 percent as an add-on fee You may want to verify 1f this 
1s correct. 

✓ Page 42 - Second Q & A

It still isn't clear from the answer to the quest10n 1f msurance comparues will cover the higher 
aggregate compensatory cap of$750,000 If they won't, this could hurt non-profit providers 
I only know of one case agamst a non-profit nursmg home that went to court If the higher 
aggregate compensatory cap may be awarded through arb1trat10n, but 1s treated as 1f 1t were a 
pumtive damage award by msurance comparues. nursmg homes would be forced to pay the 
damages out of pocket Puml!ve damages are not covered by msurance. Many more nursmg 
homes than the one percent that now go to court could potentially be hit with the higher 
compensatory cap than are now subject to pumtJve damages as a result of a tnal If this 1s the 
case, perhaps the second Iler cap should be ehmmated and some other way of addressmg 
pumhve damages for the most egregious cases, i e , cnmmal acts, should be considered 

!( 
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VIII. Task #4
Liabilify and Long-Term Care Viability' 

HB 1993 (h) The effect of lawsmts agamst nursing homes and long-term care fac1l1!ies on the 
cost of nursmg home care and on the financial stability of the nursmg home industry in the state 
(1) The kinds of incidents that lead to the filmg of lawswts and the extent to which fmolous
lawsuits are filed (JI The cost of liability msurance coverage for long-term-care providers and
the extent to which such costs affect the affordab1hty of care
(kl The availability of habihty msurance coverage for long-term-care provide" through Flonda
m,;;urance companies

This report will address the issues surrounding hab1htv and long-term care fac1hty v tabthty 
Specifically, we ½tll descnbe the nature and extent oflawswts brought agamst nursmg homes (and to a 
lesser degree, assisted hvmg factlttJes) and then the tmpact this has on the cost of and access to hab1hty 
msurance for nursmg homes and assisted hvmg facth!ies 

First, we wtll report on a senes of analyses conducted usmg data from I) a IO year retrospective 
study of lawsmts brought agamst nursmg homes under Chapter 400 023 (CIVIi Enforcement) of the 
Flonda Statutes m one Ctrcmt Court, 21 a dataset that I mks the lawsmt database with the Health Care 
Fmancmg Admmistrat10n's On-lme Survey, Cert1ficat10n and Reportmg (OSCAR) database for a time 
senes analysis of the relat10nship between case-mix and quality measures and lawsuit frequency, 3) a 
statewide dataset of all Jury-tried nursmg home cases for a I 0-year penod, 4) a subset of the lawswt 
databa,;;e that mcludes settlement costs, 5) a 4-year retrospective study oflawsu1ti.., hrought agamst assisted 
hvmg fac1ltt1es, and 6) a con\'emence sample ofnursmg homes regarding their experience with medical 
record requests 

In add1t10n to stat1st1cal analysis, the findmgs are tnangulated with data from key mfonnant 
mterv1ews Individuals consulted for this study mclude nursmg home ht1gat1on plamt1ff and defense 
attorneys, a c1rcu1t court Judge, nursmg home corporate office nsk manager� Jnd operat10m, duectors, 
assisted hvmg mult1-fac1hty comparues, hab1hty insurance broker,, the Flonda Dcpartlnent of Insurance 
and the Agency for Health Care Adrmmstrat10n (ARCA), geriatnc medical pract1t10ners, and long-term 
care trade associations :: 

Second, we will report on a senes of analyses that are based on data collected by other sources 
regardmg the cost of and access to liab1hty msurance Data sources mclude I) the Department of 
Insurance. 2) Aon Actuanal Services for compansons of Flonda and the U S of hab1l1ty claims, and 3 i 
AHCA ·s report on the cost of habihty msurance for nursmg homes and the extent to which 1t 1s covered 
by Medicaid reimbursement 

Finally, we '"II 1dent1fy policy imphcat10ns and suggest a framework for addressmg long-term 
care fac1hty hab1hty issues 

' This sect10n v.as prepared by Mary Oakley, M.A., Flonda Policy Exchange Center on Agmg, Umversity 
of South Flonda and Chnstopher E Johnson, PhD , Umversitv of Flonda 
' The statement " high occupancy rates could discourage efforts to reduce costs or tmprove quality" 
seem to be contrad1ctmg the recommendat10n to mcrease occupancy levels through CON control (Grofic 
-374)
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Research Methods 

Infonnation on the nwnber of lawsuits filed agamst nursmg homes in Flonda 1s not available on a 
statewide basis It was learned through mqumes with the Flonda Bar and the State Supreme Court m the 
earhest phase of this study that stallst1cs on hab1hty cases filed m Flonda are collected, but nursmg home 
lawsuits are not distingmshable from all other hab1hty cases. This fact, coupled with the ltme constramts 
for conductmg the research, made 11 necessary to hm1t the scope of the study to a reg10nal sample. 

C,rcwt Court L,flgatzon Study 1 

The Circmt Court m Hillsborough County, Flonda was selected as the htigat10n study site after a 
systematic assessment was done of the pubhc access record keepmg systems m Flonda's 20 circmt courts 
Contact with the Clerk of Court's office in each circmt was necessary because there are no uniform 
standards tmposed on Flonda's court system regardmg pubhc access data, and the particulars of any 
circmt's case codmg and record keepmg system are not known at the state level. The objective ofth1s 
assessment was to determme which c1rcmt court had a comprehensive automated court docketmg system 
that would enable us to qmckJy search for and 1dent1fy all Chapter 400 lawsmts brought agamst area 
nursmg homes from 1990 to date It was determmed that Hillsborough County's pubhc access system, 
which had been 1dent1fied by pubhc mformat10n officials at the state level as hkely to be one of the most 
complete and soph1st1cated systems m Flonda, was most smtable for tlus study. It had the added 
convemence ofbemg m close prox1m1ty to the Umverstty of South Flonda, which made 1t feasible for 
staff to collect the data with low travel costs Further, Hillsborough County has 31 nursmg homes and 
was known to have had a high level of nursmg home h1tgat10n act1v1ty. These factors were hkely to 
produce a sufficient number of lawsmts for stahshcalanalyses. 

Representallveness Selected mamly for pracltcal reasons, the county nonetheless holds up qmte 
well m tests of representativeness. Appendix I provides demographic and long-term care statistics for 
Flonda's 67 counties and shows that Hillsborough IS comparable to the state average on a nmnber of 
vanables related to access to long-term care options ( e.g., the rat10 of nursmg home and assisted hvmg 
beds and allocat10ns for home and commumty based alternatlves) Stx of the 31 homes operatmg at 
present m Hillsborough are not-for-profit (19 3%) which 1s not sigmficantly different from the state 
where 21% ofnursmg homes are not-for-profit. 

Hillsborough ,s largely an urbamzed county and 1s known to be a reg10n of Flonda that has had 
much ht1ga1ton act1v1ty Therefore, 11 should not he assumed w1t/10utvenficat10n that the nmnber of 
lawsmts filed or the percentage of the homes sued ts representative of the ht1galton expenence ofnursmg 
homes m all reg10ns of Flonda 

Data reported for the Hillsborough County study regardmg the nature, rather than the nwnber, of 
nursmg home lawsmts ts more hkely generalizable Key mformants support the asswnpt10n that most 
causes of act10n under Chapter 400 area fairly standard, although details of md1v1dual cases will differ 

1 I want to Join the request ofV1ctona Fierro that members be furmshed with the data compiled by the 
staff (Connor IOI Staff Response Any Task Force member may receive a free copy of the Hillsborough 
County Circmt Court L1t1gation Database (111 Excel or SPSS) by sigmng a limited use agreement that asks 
only that you not dtstnbute copies to others or pubhsh analyses without perm1ss10n from the Umverstty of 
South Flonda This 1s standard copyright protection of mtellectual property that ts used for all data, 
regardless of whether 11 came from pubhc data or was sponsored by pubhc dollars. Others ( outside the 
Task Force) may receive this database for the cost ofreproduct10n/ma1lmg and with a signed hmtted use 
agreement 
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Therefore, the descnptive statistics of the Hillsborough County lawsmts should offer the Task Force 
substantial insight into the nature of nursmg home lawsmts in the State of Flonda. 

Procedures Two conseculive search procedures were conducted to identify resident care related 
lawsmts filed agamst Hillsborough County nursing homes from 1990 to date using the C1rcmt Court's 
automated public access records systems The search was l1rmted to the C1rcmt Civil database, which 
includes only lawsmts with damages greater than $15,000 Attorneys expenenced with nursmg home 
ht1gat10n provided assurance that few, 1f any, Chapter 400 lawsmts would be below the $15,000 c1rcu1t 
court threshold and thus missed m the search 

The first search procedure was completed m August 2000 using the official public documents 
records system. Lawsmts that have had any Judicial aclion are recorded m this database and 266 nursmg 
home lawsmts were idenl!fied m the inillal search. A second search was completed on February 7, 2001 
using Hillsborough County's Clerk's Recordmg Computer System (CRCSJ, 183 add1t10nal nursing home 
lawsmts were 1denlified The CRCS 1s a docketmg system with a record of all lawsmts filed m the county, 
whether or not the case has had JUd1cial act10n Lawsmts are commonly registered on the CRCS the same 
day the complaint 1s filed. The CRCS can be accessed via courthouse terminals or on-hne (1fa user's 
account has been established). 

Using the most current nursmg home d1rectory published on-lme by Flonda's Agency for Health 
Care Administration (ARCA). the name of each nursing home m current operat10n was entered as a 
database query to determme if the name appeared as a defendant m the database. The next step in the 
search procedure was to enter the names of all present owners of each nursing home m the county, based 
on the AHC A d1rectory informat10n All court case idenlificalion nUIIlbers of the lawsmts discovered in 
the m1trnl and subsequent search procedures were catalogued m a study "master list" 

As the cases agamst a defendant were identified through a query, the court case filmg docUIIlents 
were viewed on-line and compared with the nursmg home name and the owner's name m the AHC A 
dlfectory Where add1t10nal defendant names were noted m the filmg docUIIlent, such as pnor owners and 
former nursmg home names. or where names differed even slightly from the ARCA d!fectory listmg, all 
new names, ,anat1ons of known names, and standard abbrevrnt10ns of names were each entered as a 
defendant query. This second stage in the search process (which research assistants Debbie Hedgecock 
and Debbi Gavin Dreschnack dubbed "threadmg") contnbuted substanlially to the thoroughness of the 
lawsuit search and to our ability to reconstruct the histones of properties that had undergone name and 
ownership changes. 

Once the uulial lawsmt 1dentJficat10n process was complete, the court case ID nUIIlbers were 
consecutively submitted m limited batches to the record room personnel to obtam a hard copy of each 
case file Files were reviewed and specific mformalion extracted to complete the detailed court case 
sUIIlffiary form that 1s mcluded in Appendix 2. These forms were used in both paper and electroruc 
vers10ns for manual check off or computer lap-top entry m the courthouse record room The data from 
the completed case sUIIlffiary forms were then compiled in a database at the Umversity of Flonda Each 
nursing home lawsuit was assigned a building code that tied it to a property address The unit of analysis 
was the nursing home property, or physical plant 
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Czrc wt Court Database of Lmt'SUlf'> and On-lme Survey, Cert1ficutwn and Rcportmg (OSC·1R) Sv'ltem 
(Luiked Database) 

The Hillsborough County Ctrcutt Court study butldmg codes were ltnked with the Health Care 
Fmancmg Admm1stratton's On-lme Survey, Certtficatton and Rcportmg (OSCAR) system OSCAR ts a 
database of survey deficiency and other structural vanables related to nursmg homes The dependant 
vanable was the number of lawsuits expenenced by each nursmg home from 1996 through 1999 The 28 
butldmgs that had been m contmuous operatton smce at least 1996 through at least the end of 1999 were 
used m this analysis, excludmg the newest properties as well as bu1ldmgs that had closed before I 999 
The pre-1996 ht1gat10n expenence of the 28 factlmes could not be used m the analysts because 
correspondmg mformatton from this ear It er time frame was unavailable m the OSCAR dataset, v. luch 
mcludes the last four annual nursmg home surveys only 

The purpose of the analysts was to test 1fres1dent case-mix vanables and sun,ey performance 
measures specified m an analytic model were stat1st1cally related to lawsuit frequency w1thm the 
Hillsborough County nursmg home sample 

The mdependent, or possible predictor vanables used m the model mcluded structural, case-n1LX 
and quahty, and suf\ ey c1tat10ns Stnictural l'anab/e5 mcluded number of licensed beds, not-for-profit 
or for-profit ownership Res1dcnt '-use-mn and qualm ranahln rat10 of residents with dependencies m 
eatmg; ratto of bedfast + cha1rfast residents, ratto of mcontment rest dents, ratrn of residents with feedmg 
tubes, ratio of residents with dementia, ratio of residents receivmg rehabthtattve service,; ratio of 
Med1ca1d residents: ratto ofres1dents with contraetures; ratrn of residents 'with m-house acqutred pressure 
sores; and r.1t10 of residents with unplanned weight loss All ratm" were calculated usmg the total number 
of resident-.. m the nursmg home as the denominator. Survey c1tatiun i'arzables mcluded total number of 
survey defic1enc1es (all F-tags cited), c1tat10n for msuffictent number of staff (F-353 ), c1tat10n for high 
rate of medication errors 

Jury-T'erd,cta Datahase 

Information on nursmg home cases that have gone to tnal 1s a,ailable and readily accessible 
though the Florida Jury· Verdict Reporter and on-lme legal databases such as Westlaw, and this report 
mcludes an account of all reported nursmg home lawsmts that have gone to tnal m Flonda from 1990 
through June 2000. This represents less than 2% of all Chapter 400 cases agamst nursmg homes, as 98° o 
or more of the cases are settled out of court 

Settlement C o!Jts 

The Hillsborough County lawsuits study provided us with some ms1ght mto actual settlement 
costs, based on mformatlon found m 35 case files. Settlement details are rarely disclosed m pubhc 
documents, and ti ts uncertain whether disclosure m these 35 cases can be solely attnbuted to random 
events, such as a clencal oversight Accordmgly, these cases and settlements are not necessanly 
representative of all Chapter 400 lawsuits and settlements m Hillsborough County 

Data Descnptwn 

Lawszats 

A total of 449 resident care related lawsmts filed agamst nursmg homes m Hillsborough County 
Ctrcutt Court from 1990 through February 7, 2001 were 1dent1fied m the two consecultve search 
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procedures (A total of 438 Chapter 400 lawsuits were filed during the decade of 1990 through 2000, with 
11 cases added from January I, 2001 and February 7, 2001.) The count of 449 lawsmts mcludes 20 cases 
that named two separate Hillsborough County nursmg homes as defendants m the suit (each dual 
defendant case was counted as one lawsmt against each nursing home defendant) The count of 449 does 
not mclude cases identified that were screened out after a review of the court file revealed the case was 
not apphcable to the study, such as contract dISputes, worker's compensation claims. and v1s1tor shp and 
fall smts. At least 103 of the 449 lawsmts arc open cases and the rest had been resolved, generally through 
out of court settlements (98% or more) or through Jury tnal 

Although a thorough and systematic effort was made to 1dent1fy all smts brought against area 
homes, the study's lawsmt net 1s most hkely an undercount Cases would be missed 1f defendant names 
were recorded in the docketmg system by court personnel usmg unconvent10nal abbreviat10ns or 1f 
nusspelled Also. some pnor owners and pnor names of cx1stmg properties may have been missed m our 
defendant quenes because the complete ten-year ownership and name change hIStones of all properties 
were not ava1lable to us. These gaps in the h1stones are mamly pre-1995, when nursmg home !1t1gat10n 
was less prevalent than post-1995 Finally, the study may have missed altogether the lit1gat10n expenence 
of any property unkn0\\11 to us that had permanently closed before 1995 (as the proper!) \\Ould not be 
hsted m available dtrectones) 

Nursmg Homes 

The search process worked backwa,d in time to identify all lawsmts brought agamst Hillsborough 
County nursmg homes smce 1990, beginnlDg with 1Dqumes about the 31 properties ID current operation 
A total of 35 nurs1Dg homes were identified. which mcludes four properties that have closed but had an 
operat1Dg and lit1gat10n history ID the county throughout much of the past decade Two other bu1ld1Dgs ID 
the study sample of35 are newly constructed and have opened SIDCe I 998 

The lit1gat1011 history of each nurs1Dg home ID the sample reflects not only smts brought agamst 
present owners and operators, but also aga1Dst pnor owners and operators of the property, where 
applicable As mentioned ID the Research Methods sectwn, each lawsmt was assigned a bu1ldmg code 
that tied 1t to a physical plant address All smts filed agamst a property were applied to that property 
whether 1t had one or more owners through its operatmg history I I e. different defendants or organizat10ns 
named m the smts). 

It was not possible to obtam reliable accounts for all Hillsborough County nursmg home 
ownership changes that occurred pnorto 1996 AHCA's records, based on HCFA's change of ownership 
(CHOW) files with the Agency's updates, are accurate and complete regardmg act1v1ty from 1996 to date, 
but are less consIStent for pnor penods Infonnat,on about pre-1996 h1stones was gathered from a variety 
ofadd1llonal sources, mcludmg AHCA certificate of need reports. phone calls to AHCA's area office, and 
the Hillsborough County court documents The lustones of most properties were sufficiently traced ID this 
way, but gaps remain m some hi stones. 

The Hillsborough County study sample mcludes free-standmg nursmg homes O\\ned by for-profit 
multf-fac,lity (nat10nal) corporat10ns and smaller for-profit chams or 1Ddependents At tlus time six of the 
nurs1Dg homes are owned by not-for-profit orgamzat10ns. and three of these fac1ht1es are located on 
contIDumg care rettrement commuruty campuses The sample does not include hospital-based skilled 
nursing umts 
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Re.wlt'I 

Dl!Jtnbutwn of Nursing Home Law!Jzats 

Table 1 displays trend data of the nwnber of lawsu1ts filed each year m Hillsborough County and 
the d1stnbut1on of the smts across the nursmg homes (the number of properties that had one or more 
lawsmts filed agamst 11 each year) Only m 1990 did the number of filed lawsuits match the number of 
homes sued, SL'< homes each had one swt filed agamst 11 In subsequent years, one or more homes had two 
or more lawsuits filed agamst 1t 

T dble 1 
Chapter 400 Lawsmts Agamst Hill-.borough County 1\ursmg Homes, 1990 - 2000 

\' ear of lawsuit fihnf! 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 

Number of la\lt suits fikd 
dunng the year 

6 6 19 18 lO 27 34 56 91 111( 

Percent,1ge of totJ.l la\lt suits 
filed from I 4 1 4 43 41 0 -

- ' 6 2 7 7 12 8 22 4 22 8 14 o 
1990-2000 1N�438J 
Number ofnursmg homes 
with one or more lawsuits 6 4 II 13 8 13 17 18 21 21 
filed that vear 

Multiple filmgs agam,t md1V1dual nursing homes became pronounced m 1997 when 56 lawswts 
were filed against 18 different bmldmgs One nursmg home expenenced 11 suits filed against 11 m 1997, 
for instance, includm g eight separate suits filed m one batch as evidenced by the consecutive 
1dent1ficat10n numbers assigned to these cases by the court. The next year, 1998, 22 nursing homes had 
more than one lawswt includmg two bu1ldmgs that each had ten 

22 

1998 and I 999 were the peak years of the decade for lawsmt filmg in I hllsborough County. R 7% 
of the nursmg homes m opera hon at the time were sued m both of these years One hundred lawsuits were 
filed against 26 nursing homes m 1999 and 98 Chapter 400 smts were filed agamst 28 homes m 1998 
Forty-five percent of the 438 nursmg home lawsmts 1dent1fied for the ten-year penod (1990-2000) were 
filed "1thm Just the two-year penod of 1998 and 1999 

There was a declme, relative to 1998 and 1999, m the frequency of lawsuits filed m 2000, 
although filings ,emamed at a high level Seventy-one percent of the nursing humes were sued m 2000. 
when 6-l swts were filed agamst 22 nursmg homes Not shown in the tables 1s the la"su1t acllv1ty m early 
2001 By February 7, the day our second search procedure concluded, eleven sU1ts had been filed m 2001 
agamst nme nursmg homes m the county For the sake of perspective, these filings w1thm the first 38 days 
of2001 have exceeded by one the nwnber oflawsU1ts filed throughout 1994 (see Table 2) It 1s difficult to 
predict ho" many cases will be filed by the end of 200 I, but 1t was noted that the very first comp I amt 
filed m Hillsborough County Crrcmt Court this year, issued record nwnber 2001-000001, was a Chapter 
400 nursmg home lawsmt 

Table 2 shows the percentage of nursing homes that had one or more cases filed agamst 1t each 
year, from I 995 through 2000 Table 2 focuses on the last fa e years of the decade, as over eighty percent 
of all lawsmts 1denl!fied m the ten-year penod have been filed smce January 1, 1995 (Percentages given 
m Table 2 are based on the total number of nursmg homes that were m operat10n throughout the year, per 
counts shmv n ) 
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Table 2 
Pcrccntdge of Hillsborough County Nup.,mg Homes\\ 1th Lawsmts 1 qg5 - 2000 

Year 1995 1996 1997 1998 1999 2000 

Nursmg Homes IN) 32 32 32 32 30 31 
Percentage of homes 

40.6 53 1 
with one or more <;u1t"i 

56 2 87 5 86 6 71 0 

From 1990 through 1995. less than half of the nursmg homes operatmg m the county had 
expenenced a resident care-related lawsmt By the end of 1996. 53 °,o of the fac1httes had one or more 
lav.sutts At the close of 1998, the percentage of homes sued had nsen to 87% and held at that level 
through 1999 

Table 3 provrles detail on the cumulative number of lawsmts the 35 fac1ht1es m the full study 
sample expenenced from 1990 through February 7, 2001 This includes nursmg homes that have closed 
before the end of the decade as well as homes that have recently opened. In fact, one of the two homes 
that, to the best of our knowledge, have not been sued ts a newly constructed 45-bed facthty that opened 
m late 1999 Thus only one nursmg home that has hcen m operatmn through much of the study penod 
has expenenced m resident care related lawsmts to date The rest of the homes, 33, have had Chapter 400 
lawsmts This established smt-free nursmg home 1' not a typical free-standmg fac1ltty, ti 1s part of a 
Contmumg Care Retirement Commuruty wtth only a port10n of its beds potentially open to the public 
Tv.enty of tts 60 beds are "sheltered" and resen ed for the member,'restdents of the pnvate, not-for-profit 
retirement comrnumty 

Tahlc 3 
Cumulative D1stnbut1on of ChJ.pter 400 Lawsmts (1990 - 2/7/2001) 

Agamst Hillsborough County Nursing Homes {N=35) 

Cumulative 1.rn •wits 0 1-5 6-10 11-16 17-29
l/l/l 990-217/20U 1 

Nursmg home� (N=35) 2 6 llJ 7 8 

Percentage of all home� m 5 7 17 1 28 6 20 0 22 8 

sample 

Summary 
The aver,tge number of lav.-smts per nursmg home 1s 13 

33-3 5

2 

5 7 

Half of the nur�1ng homes m the sample had IO or fcv,,er lawsuits, half had 11 to 35 

33 of the 35 nursmg homes m the sample, 94° 0, have been sued at least once The cumulative 
number of Chapter 400 lawsutts md1v1dual nursmg homes received ranges past 30 Summary stat1st1cs 
reported m Table 3 show that half of the nursmg homes had 10 or fewer suits, half had 11 to 35 Seven of 
the homes have had more than 20 lawsmts, mcludmg one property that permanently closed m December 
1998 Overall, the average number of smts per nursing home m the sample was 13 

Three of the four not-for-profit nursmg homes that have been m contmuous operat10n m the 
county dunng the study penod have expenenced one or more Chapter 400 lawsuits Addt1onally, two 
former for-profit homes (that had a ht1gat10n history as for-profits) have very recently come under not­
for-profit ownership 
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Nature of the luwswts 

The descnpt!, e stat1st1cs reported m this scct10n for Tables --1 through 6 regarding the nature of 
the lawsmts are based on a subset of the --1--19 lawsuits 1dent1fied m this study Case summanes were 
completed and an analysis was conducted of the lawsuits identified m the 1mtrnl search procedure 
completed m August 2000 A maximum of253 lawsmts (or 266 cases, as 13 smts had dual nursmg home 
defendants) were available for this analysis. The number of cases that could be used m each profile 1s 
reported m Tables 4-6, and vanes accordmg to the mformatlon available m court files for the variables 
considered 

Resident's Length uf Sta)' The maionty of lawsmts were brought by or on behalf of mdiv1duals 
who had been discharged from the home, mcludmg decedents, mstead ofby current nursmg home 
residents Table 4 displays the length of stay (LOS) of the plamllffs m 213 cases (LOS could not be 
detenruned from the case files for 40 suits) Contmumg-stay residents are mcluded among the 213 cases 
and the LOS recorded for these plamtiffs 1s elapsed time from date of achmssion to the date of lawsuit 
filing. 

l .ible 4

fCh ff 

Number Percentage 

Resident's LenPth of Stay: �=�13 100% 

Le..,:. th,rn 30 days 28 13 I 

Between 1 and 3 month.., 39 18 3 

3 to 6 months 30 14 1 

Between 6 months and I ve..1.r 29 13 6 

1 to 3 ycJ.rs 49 23 0 

More than 3 years 38 17 8 

Brmging Suit on Resident's Behalf: :S.-219 100% 

Resident alone 1 25 11 4 

Son or daughter 65 29 7 

Spouse 22 10 0 

Other relative 8 3 6 

Cannot determme relat10nsh1p 59 26 9 

Legal guardian, not rel,1t1ve 40 18 3 

1 Rc:-.1dent brought :-.ult on his or her own behalf. with J□ Jttorney but no peVional representative

A substantial proport10n of the plamtiffs had a short-term stay m the nursmg home· 31 °,, stayed 
90 days or fewer, mcludmg 13° o who stayed fewer than 30 days In five cases 12 3%) the length of stay 
was less than one week Approachmg half(45 5° ;,1 of all plamuffs had nursmg home sta)S lastmg no 
longer than six months Fifty-mne percent stayed one year or less. Of the --11 °� with stays exceedmg one 
year, more stays were m the 1 -3 year range (23 ° ,) than m the three years plus range (18%) Lawsuits 
were filed by or on behalf of very long stay residents, with LOS from 5 - 15+ years, m 18 cases 

The median length of stay m Flonda's collective nursmg homes has been dechmng for more than 
a decade, correspondmg with the steady nse m the number of short-term rehab1htat1, e stays Half of all 
nursmg home adm1ss10ns m 1997 stayed only 28 days or fewer, and 81" o of all admitted to a nursmg 
home in Flonda m 1996 were discharged withm 90 days, accordmg to nursmg home resident profile 
reports published by AHCA The high representation of short-term residents withm the sample of 
plamt1ffs reflects the high rates of short-term nursmg home ut1hzat10n m the state as a whole 
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P/a,nllfl Personal Representatives Personal representat!'cs filed smt with or on behalf of 
nursmg home residents and former residents m 88 6�o of the cases In at least 43 4% of the smts, personal 
representatives were family members and most often sons and daughters (29 7%), followed by spouses 
(IO�o) and other relal!ve, (3 6%), such as the resident's mece Add1twnally, m 25 of the 59 lawsuit, 
\\here the personal represental!ve's relatwnsh1p to the resident could not be determmed from cases files 
but the representative and the resident had the same last name and could reasonably be assumed to be 
personally related to the resident, ra1smg the total proportion of family members to 54 7° o -- over half of 
the cases 

A legal guardian not related to the resident was the personal representative m 18 2°s of the cases. 
And there was no representative m 11 2° 0 of the cases the resident brought suit on lus or her own, w 1th 
an attorney The plamtiffs who acted alone were most often contmumg-stay nursmg home residents 

PlarnfljfAttornen A total of 50 different law firms or practices representmg plaml!ffs 
contnbuted to the filmg of the 253 lo wsmts m the Hillsborough County sample Six law firms filed five 
or more smts each, total mg 73 5° , of all suits. mcludmg one firm that filed 52 5% of the suits Tv.enty-sLx 
percent of the suits were filed by 4-1 other law firms that brought four or fewer lawsmts each 

Case T1pe and Process mg As shown m Table 5, more than half of the Chapter -100 complamts 
(56 3 ° ·,) have an allegatwn m add1t1on to the \'!Olation or mfnngement of residents nghts More than one­
th!fd of the cases (36 6°{,) are brought for wrongful death, mcludmg 30% where wrongful death 1s 
coupled with the allegation ofneghgent survival Neghgent survival 1s noted without wrongful death m 
19 7°,, of the cases and 49 7% overall ( when cases with the dual allegat10ns of v. rongful death and 
negligent survival are factored m) Chapter -100 cases w11hout allegatwns of wrongful death or negligent 
survival constitute 43.6°1

0 of the lawsuits. 

Allegatwns other than "rongful death or neghgcnt sunwal are mfrequently added to Chapter 400 
lawsuits Other specific allegat10ns mclude breach of fiduciary duty (5%), v1canous hab1hty or 
m1slcadmg advert1smg claims (] 6° 

o each), as well as "other" (13" ;,). winch mcludes descnpt10ns of 
general negligence but not specified as ''negligent sur.-1\-al " 

Conclus10ns dnd opt10ns were not voted on bv the Task Force 
611 



Table 5 
Hilbborough County Chdpter 400 Case Type and Procc�<,mg Information 

Tvne of Case (N~243) Number Percentaee 
Residents Rights talone) 106 43 6 

Residents R1!!hts Al\JD 
�J rongtUI Jet.1th n 1th ncglig.:nt rnn-1val 73 

Wronetul death vuthout neelif!t:nt sun-1ral 16 

Total wrongful death case<; 89 36 6 

Negligent Sun 1vJ.l without wrongful death 48 19 8 

Time From Resident D1schargr- to Lawsuit Filing (N=J 87) N/A Cumulathe 
Percent 

W1thm 6 months 11 2 

W1thm 12 months 44 9 

Wtthm 18 months 70.1 

W1thrn 2 years 88 8 

W1thrn 2 112 vears 94 7 

W1thm 4 vears 100% 

Time From Lawsuit Open to Close (N=221) 

W 1thm 6 months 0 0 

W1thrn 12 month-, 33 5 

Withm 18 months 67 9 

W1thm 2 ve.irs 85 5 
W1thm 2 1,'2 year<-, 91 9 

Within 3 l/2 vears 99 I 

Wtthrn 3 3/4 years IOD°lo 

Plaintiff Attorney fee� and costs (N=217) Number Percentage 

Subtracted from '>Cttlcment 147 67 7 

Paid bv defendant m add1t10n to settlement 70 32 3 

Time From Resident Dz;charge to Lawsuit F,lmg The ,ast maJonty of Chapter 400 cases (for 
which discharge date 1s known) were filed w1thrn two years ofres1dent discharge (88.8%), as shown m 
Table 5 Close to half of all cases ( 44 9° o) were brought w 1thm one year of resident discharge. Although 
the statute of hm1talions extends to a maximum of four years for cases that can be brought under Chapter 
400, 94 7% of the cases were filed "tthm 2 '.-=o/ears 

Lawszat Procesw1g Tune Open to Cloje The court appear'i to be responsive to the need to 
process Chapter 400 cases relatl\ ely quickly, cons1denng the advanced age and fa1lmg health common 
among plamt1ffs As shown m Table 5, the maJonty of closed cases (67 9° 0) were resolved (generally 
through out-of-court settlement) w1thm 18 months, mcludmg one th1rd that closed w1thm 12 months of 
filmg The lt1tgat10n process took longer than two years m 14 5° 0 of the cases, and all cases were closed 
withm 3 ! ,years of fil mg 

Plaintiff Attorney Fees and Costs. The preva1lmg party, either plamt1ff or defendant, 1s entitled to 
recover legal fees per Chapter 400.023 (c1v1l enforcement). The ma1onty of case files, 67 7%, included a 
documented sttpulatton that both parties would bear thetr own costs, per mutual agreement. In these cases 
1t 1s likely that plamt1ff attorney fees and costs were subtracted from the settlement paid by the defendant 
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In the 32 2% of case files where tlus docwnent was not found, it is hkely that plamtiff attorney fees and 
costs were paid by the defendant as a separate element of dmnages 

Summary of the Allegatwns 

Many Chapter 400 complamts mclude a complete hstmg of all residents nghts specified in F S. 
400 022, mcludmg the nght to receive uncensored mail, participate m rehg10us act1V1tles, and to be 
treated courteously, fairly. and Mth the fullest measure of digmty (see Appendix 3) This listing of all of 
the residents nghts was noted m about half of the cases, whereas other complamts contamed a reference 
to the body of residents nghts in 400 022 Still, the pnmary cause of actlon m vrrtually all Chapter --100 
lawsmts is the mftmgement of the nght to receive "adequate and appropnate health care" (Chapter 
400.022 1 (I)) The mftmgement or v10lat10n of this specific nght is clearly stated in the complamts m 
addition to the complete hstmg of, or reference to, the resident's nghts under 400.022. 

The language m the complamts would indicate that a secondary cause of acl:!On m many cases 1s 
an mfungement of the nght to pnvacy (400 022 I (m)) and digmty (400 022 I (n)) The phrase, "certam 
acts in v10lat10n ofresident's pnvacy and digmty" is mcluded m 45% of the complamts. but m ,ery few 
cases are these acts specified m more detail m the complamt 

1 The study implies that the rules are the same for any "pre,ailmg party" Chapter 400 provides that a 
prevailmg defendant may be entitled to recover reasonable attorney's fees pursuant to s 57 105 which 
only allows recovery if "the court finds that the losmg party or the losmg party's attorney knew or should 
have known that a claim or defense when imtlally presented to the court or at any time before trial· (a) 
Was not supported by the matenal facts necessary to establish the claim or defense; or (b) Would not be 
supported by the apphcat10n of then-e,istmg law to those matenal facts (Grofic -402) 
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Table 6 
Profile of Chapter 400 Lawsmts Swnmary of Allegat10ns (N�225) 

Allegations of physical condition(s): Pressure sores, falls, dehydration or Number Percentage 
malnutrition/weight loss 

Cases with two or more .1llegat1on15 
Pressure sore(,) with dehydrat10n and/or weight loss 42 18 7 
Pressure sore(s) with fall(s) 32 1--12 
Pressure sore(s), fall(,) and dehydration and/or weight loss 27 12 0 
Fall(s) with dchydrallon And/or weight loss 18 80 
Total case� with two or more allegations 119 52 9 

Cases with smgle allegat10n 
Mulllple falls (two or more) 27 12 0 
Smgle fall with mJury 24 10 7 
Pressure �ore(s) with no comphc.itton noted1 

23 10 2 
Pressure sore( s) with comphcat1om, 12 5 3 
Dehydration and/or weight loss 9 40 
Other smgular allegation suits' 11 49 
Total cases \Vtth one allegat10n 106 --17 I 

Summary 
Total cases mvoh mg pre-;,;;ure sores (alone or with add1t10nal allegations) 136 60 4 
Total cases mvolvmg falls (alone or with add1t1onal allegations) 128 56 8 
Total cases m,olvmg both pressure sores and falls 59 26 2 

Add1t10nal allegations (added to allegat10ns of physical cond1t10n) Number Percentage 
Complamt mcludes allegallon of abuse or neglect 

Neglect I alone) 15 6 7 
Abuse (alone) 26 11 5 
Abuse and neglect (both) 15 6 7 
Total cases c1tmg abuse or neglect 56 24 9 

Other allegat10ns, m order of frequenc) 
Inadequate staff trammg or commumcatlon 148 65 8 
"Certam acts m \ 10lat1on of resident'-; pnvacy or d1gmtyl! 101 44 9 
'Worsemng of an ex1stmg comht1on 57 25 3 
Inadequate number of staff 56 24 9 
Failure to notify a phys1c1an 46 204 
Failure to carry out a phys1c1an's order 26 11 5 
Med1cat1on errors or mr'>m,magement 17 7 5 
Specifies less senou,;; gnevances, such as cold food or slow response to a 9 40 
call hght 
Failure to question physician's order that seems Ill - advised 3 1 3 

Comphcat10n such as localized mfect10n, sept1cem1a, hosp1talizat10n, or amputat10n 
2 Includes 11worsenmg of ex1stmg cond1trnn 11 (alone), asp1rat1on or chokmg, and "burn like mJunes 11 

The Hillsborough study sample mcludes 225 cases for which court files were obtamable (1 e , not 
a lost record or one on loan to a Judge) and sutlic1ently complete to mclude m an analysis of allegallons 
(Twelve files from earlier years, for instance, were "destroyed" and contamed only basic filmg and case 
d1spos1t10n mfonnat10n ) A swnmary of the allegat10ns included m the 225 Chapter 400 lawsuits 1s shown 
m Table 6 
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Pursuant to the compla111t of an 111fnngement of the nght to adequate and appropriate health care, 
all Chapter 400 laws111ts conta111ed allegations perta1111ng to the resident's physical cond1t10n. 
Specifically, 95% of the 225 cases mvolved one or more of the follow111g cond1t10ns or 111c1dents pressure 
sores, falls, dehydratJon and malnutr1t10n or weight loss. 

Multiple A/legatzons A slight maionty (52 9%) of the cases 111cluded two or more of these 
fundamental allegatrnns, 47 I% only one Among the cases with two or more allegations, as listed m 
Table 6 m order of prevalence, pressure sore(s) with dehydratrnn and/or weight loss appeared m 18 7% of 
all complamts, pressure sores with falls(s) m 14 2%, pressure sore(s) wzth fall(s) and dehydrahon and/or 
weight loss 111 12%, and falls with dehydration and/or weight loss m 8% of all cases 

Single allegatzons Cases mvolvmg a smgular fundamental allegal!on most often 111volved falls 
(22.7%), 111cludmg mult!ple falls (12%) or a smgle fall with mJury (10 7%J In 15 5% of the cases, 
pressure sores alone were cited 111 the compla111t either with no medical complicatrnns mentioned ( I 0.2% J 
or with complicat10ns (5 3%) such as localized mfect10n, generahzed 111fect10n, or amputat10n 
Dehydrat10n and/or weight loss were cited as the only allegat10ns m 4�o of the cases. These two related 
cond1t1ons appear far more frequently m cases also 111volvmg pressure sores or falls. and they are 
commonly cited m tandem 111 complamts 

Cons1denng all smts 111 summary, with either smgle or multiple allegatlons, the most frequent 
allegat10n 1s the development of pressure sores or the worsenmg of a pressure sore that was present upon 
admission Just over 60% of all plamtiffs suffered from pressure sores A close second m terms of 
prevalence 111 complamts 1s the 111c1dence of falls, with 56 8% of all suits citing either a smgle fall with 
mJury or multiple falls (two or more) In more than one-fourth of all complamts (26 2%), both leadmg 
allegal!ons appear pressure sores and falls 

Abuse and neglect The specific allegat10ns of resident abuse or neglect were mcluded m a  
nunonty of Chapter 400 complamts. As shown m Table 6, resident abuse (alone) was specified m 11 5% 
of the smts, resident neglect (alone) m 6 7%, and the combined allegat10ns of resident abuse and neglect 
were cited m 6 7°,o of the cases. Overall, one-fourth (24 9%) of the Chapter 400 cases mcluded specific 
allegations of either abuse, or neglect, or both Charges of abuse or neglect were more likely to be 
mcluded m cases that mvolved falls than m cases that did not 

Although allegahons of either abuse or neglect were hm1ted to 24.9% of all Chapter 400 
complamts, 57% of the nursmg homes m the sample had at least one lawsmt filed agamst 11 that mcluded 
an allegat10n of either abuse or neglect (20 fac1h1Jes out of35) Seven of the nursing homes with a 
lawswt that mcluded an allegat10n of abuse or neglect were among the relatively mfrequently sued 
bmldmgs that had accumulated a total of six or fewer lawsmts smce 1990. The 13 bu1ldmgs m the 
balance had accumulated seven to 27 lawswts (per lawswts netted m the m1trnl search procedure) 

Allegat10ns of abuse imply the abuse of residents by staff, but m several cases the complamt 
clanfied the abuse was perpetrated by other residents. The allegat10n of resident neglect appears m cases 
that also carry the allegatrnn of negligent survival as well as m cases that do not 

Other allegatwns Table 6 hsts m order of frequency other allegahons that were found m 
complamts m add1t1on to the fundamental allegatrnns of pressure sores, falls, and dehydral!on or 
malnutnt10n/we1ght loss. Inadequate staff trammg and commumcat10n 1s the most prevalent adchhonal 
allegat10n, cited m 65.8% of all lawsmts The allegat10n that the nursing home has an 111adequate number 
of staff 1s mcluded m 24.9% of the cases, and 1s most frequently cited with the madequate staff trairung 
and commurucat10n allegat10n 
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One fourth of the cases noted the worsenmg of an ex1stmg physical cond1t10n The nursmg 
home's failure to notify a physician II as added to the complamt m 20 4° o of the cases, and failure to carry 
out a physician's order m 11 5% In three cases ( 1.5° o) the comp la mt included ment10n that the nursmg 
home should have questmned a physician's order that was apparently 1ll-adv1sed 

Only nine of the 225 cases (4%) included allegat10ns such as cold food or slow response to a 
resident call light While expenence informs us that nursing home residents often do have such 
gnevances, these less senous matters rarely contnbuted to causes of act10n under Chapter 400 

Fnrn/011s Lul\'s111/s One of the issues before the Task Force 1s to determme "the kmds of 
incidents that lead to the filmg of lawsuits and the extent to v-h1ch fmolous lawsuits are filed" We ha,e 
found that the term fnvolous 1s used with different intended meanings For example, long-term care 
providers will refer to a lawsmt mvolvmg a pressure sore as fnvolous 1fthe resident wa,;; at -;uch high nsk 
for pressure sore development due to underlying medical cond1t1ons that the sore was not preventable, in 
the provider's opm10n, despite d1hgent efforts to avert 11 

Fnvolous is not exphc1tly defined in Flonda statutes The term has been defined m case law as 
"so clearly devoid of ment both on facts and law as to be completely untenable" (Allen v Estate of 
Dutton) The Water's D,cnonary of Flo ncla La\\' s1m1larly defines fnvolous as "readily recogmzable as 
devmd ofment" It 1s also defined as "ofhttle 11e1ght or importance, having no basis in law or fact, hght, 
shght, sham, IITelevant, superficrnl " 

The legal defm1t10ns of the tern, fnvolous do not apply to the lawsmts that have been filed m 
Hillsborough County under Chapter 400 All of the complaints list one or more senous allegations 
pertammg to the resident's physical cond1t10n and C!le the v 10lat10n of the statutory nght to adequate and 
appropnate health care as the cause of act10n These lawsuits are fundamentally about pressure sores, 
falls, dehydration, and malnutntJon or weight loss among nursmg home residents, and none of these 
cond1t10ns or mctdents 1s a mmor mJttcr m this population, or an) other 

By the time a Chapter 400 lawsuit 1s filed there 1s also generally no quest10n d, to whether the 
resident's cond1t10n or mJury, m fact, exists. Plamhff attorneys have access to medical records m 
preparat10n for a lawsmt and have mvanably substantiated the resident does indeed have a pressure sore, 
a fractured hip, or has lost weight before a lawsmt 1s officially filed m court. The valid question that does 
remam m the face of the matenal facts 1s whether the resident's cond11Ion or Injury occurred due to a 
fa1lmg on the part of the nursmg home to provide "adequate and appropnate health care."' 

Potentwl nursmg home law:iu1t,;; m the form of\\ ntten requests for medical records sent to 
nursmg homes by plamt1ff attorneys are quite often considered by the rec1p1ents to be "lawsuits," 
although they are not These requests may somellmes probe mto matters that prove to be fnvolous, as all 
record requests do not evolve mto lawsmts If a Chapter 400 case has been filed m circu1t court, however, 
1t 1s most unlikely to be a fnvolous lawsmt, per the legal defimt10n of the term But to determine whether 
the lawsmts had ment, meamng the nursmg home was at fault for the incident or Injury, would be well 
beyond the scope of tlus study and nearly 1mposs1ble to assess based on the pubhc records of settled cases 
available m courthouse files. 

1 I concur with the observat10n regardmg the "cause" of a resident's condition, and believe 1t 1s at the heart 
of the ht1gat1on cns1s. (Orofic -404) 
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Medical record requests to a nursmg home signal that lawyers are developmg a case that may be 
used ma legal proceedmg agamst the nursmg home In general the followmg procedural steps tJke place 
when a medical record 1s reque.;;;ted 1 

Step 1 ) A form letter 1s received by the nursmg home adm1mstrator from an attorney that requests the 
records about a specific resident that was a patient m the home This letter also mcludes authonzat10n 
from the family of the resident to release the records to the law firm 

Step 2) In nursmg home chams, the record request 1s forwarded to corporate headquarters for re\'lew by 
the company's legal team This team consults with the admimstrator and determmes whether or not the 
record has been correctly made. The form " then sent back to the admm1strator 

Step 3) The admm1strator now must produce the records and send them to the appropnate la\\ firm The 
actual copymg of the paper records reqmres that three copies are made and this can take several hours 
dependmg on how long the patient was a resident m the home. This task 1s earned out by the medical 
records department, or an LPN or CNA may actually compile the records for copymg 

Step 4) After the copies are made, they are boxed and sent to the appropnate law firm 

Research was conducted by the Flomla Health Care Associat10n m order to ascertam what the 
e'\.penence of nursing home members ha� been with medical record requests One area that \.\.d'i 

mentioned on the survey as bemg very problematic \\ as step ( 1) Some fac1ht1es ment10ned that 1t was 
difficult trymg to a..,certam who had authonzat10n and who did not This was a non-sc1ent1fic convemence 
sample, but 1t does provide some infonnat1on about how these reque,;;ts impact the home 79 fac1httes, for 
example, reported rece1Vmg seven to eight records requests from attorneys over the past year 24 
facilrt1es reported recen mg 40 to 50 requests for medical records dunng the year Research that I [Chm 
Johnson] have conducted independent of the task force makes the 40 to 50 medical record request figure 
seem somewhat high, however, homes that are m ht1g10us parts of the state will more than hkely 
expenence more requests than mother parts of the state Facilities respondmg to the FHCA survey 
md1cated that record requests have doubled smce two years ago and have tnpled this past year 

The impact of the record request 1s felt at the nursmg home level due to the labor requlfed to 
assemble the records for attorneys 50 of the 53 fac1htles that responded to the FHCA survey md1cate that 
30°,, to 45° 0 of all of the records requests actually end up as lawsuits 53 fac1ht1es further md1cated that 
eight to ten hours of labor time "as required for these homes to process the request 

After the medical record request process 1s complete, the attorneys will either pursue a case or not 
pursue legal act10n. If legal act10n 1s begun, the maJor effects at the home level are felt dunng the 
discovery phase The n ursmg home must then produce add1t10nal documents such as time cards and 
mmutes from meetmgs that tool place at the home dunng the time penod n quest10n The law firms will 
have experts review the medical records and they may ask for add1t1onal Items to help thelf analysis 
Lawyers may take depos1t10ns, both the plamhff and defense legal teams. These depos1t10ns can take an 
ent!fe day to ccmplete and remove the staff member from his or her daily respons1b1hties Some nursmg 
home chams Mll send m paralegals to assist the home to prepare for the laws mt 

1 The d1scuss10n contams no reference to the fact that the md1v1dual or firm requestmg the records 1s 
billed for the cost of copymg The report leaves the 1mpress10n that the fac1hty must bear the entire cost 
of producmg the records, which 1s simply not accurate The report should mclude mformat10n on what a 
fac1hty typically bills for these records, and whether fac1ht1es produce these records m a timely marmer 
I Fre1dm -405) 
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Costs associated" 1th reproducing records dunng d1scm ery and medical records requests penods 
were estimated at between S 1,200-$1 .500 Fac1ht1es also estimated that the costs associated with 
defendmg a smgle claim averaged between $25,000 - $35,000 These ranges cannot be empmcally 
venfied, but 1f correct they represent a rather large burden on the nursmg homes Factormg lost time to 
react to vanous requests and depos1t1ons and the nursmg home fac1hty feels qmte an impact from legal 
activity, e\en when no smt ever 1s filed agamst the home One important quest10n that the-;e issues raise 
1s How much of these costs are reasonable costs associated with simply bemg m the nursmg home 
busmess'' That 1s both an empmcal and health pohcy question that reqmres further analysis 

Settlement Co1t.1 

Over 95% of nursmg home la\Vsu1ts are settled out of court This does not differ from the rate of 
settlement before tnal of all other types of hab1hty cases m Flonda (brought agamst vanous businesses 
and mdustncs), accordmg to the Flonda Department oflnsurance. 

All but 16 cases were closed m the sample of266 H1llsborough County lawsuits (1dent1fied m the 
m1trnl search procedure) The files of nearly all closed cases mcluded a document statmg that a settlement 
had been reached Although the financial details of the settlement were disclosed m only 35 cases (see 
Appendix 5) and the rest of the settlements \\ere sealed, 1t can be determmed from documentat10n m most 
cases, and safely assumed for the rest, that the defendant paid 

The JOmt shpulat10n that both parties will bear their own costs, found m 67 7% of the case files, 1s 
a key md1cator the defendant paid a settlement to the plamtiff Jn the cases where the Jomt stipulation 1s 
absent from the files, 11 can generally be assumed the plamt1ff attorney recovered fees and costs from the 
defendant on top of the settlement, per Chapter 400 023 If the plamt1ff does not prevail, the defendant 1s 
entitled to recover legal defense costs from the plamt1ff, per 400 023 For this reason 1t cannot be ruled 
out ent1rely that the defendant may ha, e prevailed m some of the cases where the Jomt st1pulat10n 
regardmg legal fees "as not found Through an mter. 1e\\ with a very e,penenced nursmg home 
ht1gat1on defense attorney, however, 1t was learned that the defendant almost mvanably pays some 
amount m settlement 

That the defendant nearly always pays a settlement to the plamtiff may say more about the 
context m \Vh1ch nursmg home cases arc hligated than 1t s1gmfies an acceptance of blame by the nursmg 
homes mall cases Defendants are reportedly under considerable pressure from the1r msurers to settle 
!av.suits as qmckly as possible. even m the cases v.here the nursmg home strongly beheves 1t should not
be held hable for resident mJunes that ha, e occurred Whether and when to settle !av.suits are busmess
dec1s10ns m"urance and nursing home companies make, and expenses are contamed through early
settlement Legal costs mount on both sides when cases are contested, greatly mcreasmg the cost of the
claim as time goes on An expenenced defense attorney may successfully negotiate a reduced settlement
for the nursmg home that believes 1t has been v.rongly accused. But 1f the reduct10n that can be won won't
cover the costs of the legal defense, "h1ch can range from $100,000 - $200,000, 1t makes economic sense

I ' to simply pay the demand without paymg for a fight

1 The pressure that homes are under to settle early due to mountmg attorney's fees and pressure from 
msurers underscores the need to adopt strong incentives to arbitrate claims early not only to benefit very 
aged residents \\ ho !1t1gate, but to m1mm1ze costs that must be borne by the remammg patients res1dmg at 
the fac1hty . This 1s an accurate ob,erv at1on, and I believe that, for arb1trat10n to be a successful 
alternat!'e to ht1gation, a nursmg home should not be made to admit hab1hty as a cond1t10n of entenng 
arb1trat10n It will create an urmecessary barn er ( Grofic -406 ). 
2 The assertion that msurers would rather settle than fight, even though they beheve the1r msured has 
done nothmg wrong 1s unfounded There 1s no study or other mformatlon to back up this statement I 
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Settlement negotiations are based on the predicted outcome of the case 1f 1t were brought to tnal 
As the magmtude of Jury verdicts m nursmg home tnals mcreases, so does the leverage the plamt1ff 
attorneys have to wm larger settlements A case mvolvmg a resident hip fracture due to a fall, for 
example, 1s hkely to settle for more today than 11 would have typically settled for merely six months ago 
Settlements of $500,000 or more for Chapter 400 cases have now become qmte common. 

Add1t10nally, attorney fees and costs are a consideration m settlement because the prevmlmg 
party would be entitled to recover legal fees as part of a Judgment 1f the case went to tnal. It 1s probable 
that the availability of add-on attorney's fees m Chapter 400 023 affects the overall settlement, whether or 
not these fees and costs are specified 

The Hillsborough County lawsmts afford some ms1ght mto actual settlement costs, based on 
informat10n found m 35 case files (see Appendix 4 table) Settlement details are rarely disclosed m public 
documents, and 1t 1s uncertam whether disclosure m these 35 cases (14%) can be solely attnbuted to 
random events, such as a clencal oversight Accordmgly, these cases and settlements are not necessanly 
representative of all Chapter 400 cases and settlements m Hillsborough County 

Settlement amounts reported for the 35 lawsuits total$l2,580,08..\, an average of$359,43l per 
case The average settlement amount for the eighteen 1991-1995 cases is $311,393 and $410,294 for the 
seventeen l 996 - 1999 cases, a difference of $98,901 Settlements ranged from $10.000 to $ one m1lhon 
dollars. 

Plamtiff attorney fees and costs were taken from the settlement amount ( contmgency J, rather than 
paid by the defendant as an additional element of the settlement, m the maJonty of cases (30 out of35) 
These charges were paid on top of settlements m three cases, and there 1s msufficient documentat10n m 
two cases to categonze 

Srxteen different law firms overall represented the plamllffs m this sample of 35 cases One firm 
represented the plamtiff m JUSt over half of the cases, however 

Plamllff attorney fees and costs are detailed m 26 of the 35 cases files Attorney fees totaled 
$4,552,521, or$ 175,097 per case on average. (In three cases, costs were aggregated with the fees and thus 
counted as fees) Add1t10nally, plamt1ffattomey costs totaled$ 531,751 m the 21 cases where tlus detail 
was shown, averagmg $24,464 per case. Attorney fees ranged from $25,000 to $400,000, and costs 
ranged from $ l ,20..\ to $90,234 per case. 

The net to the plamt1ff 1s generally the settlement aITTJunt minus attorney costs and fees and 
mmus hens , 1f apphcable Net amounts were specified m 22 case files a total of$4,713,803, or $214,254 
average per case Plamllffs net was paid to the resident's legal guardian, or guardianship, m 15 of the 22 
cases, to the resident's estate or trust m four cases, and was not specified m three cases 

have been ht1gating these matters for over 20 years, and have not found msurers who have conducted 
busmess m this manner. I am certam Mr Connor and others have had the same expenence m this regard 
(Freidm-407) StaffResponse·the statement m the report is from the perspective of the provider, not the 
msurer, and 1s based pnmar1ly on d1scuss1ons with providers (nursmg homes) that have reluctantly agreed 
to settle even though they beheve they had done all that could be done to prevent the outcome/cause of 
act10n and should therefore not be held hable 
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Medicare or Medicaid hens were paid from the settlement and reduced the plainllft's net mat 
least 15 cases (for which this detail was provided). In three add1t1onal cases subtract10ns for hens other 
than for Medicaid or Medicare parts A or B were noted and ranged from $2,750 for "hens" to $82,015 for 
"Humana Health Care Plans" As shown m the appendix 4 table, Medicaid hens ranged from $282 to 
$38,272, totalmg $62,816 collected from eleven settled lawsmts Medicare hens were paid from 12 
lawsmt settlements, totaling $ 251,952 

Multzvanate Anal\'>1s Predictors o/Nursmg Home Lwgahon ,n H1/lsborough County' 

Usmg a lmked database of the Crrcmt Court lawsuit database and four years of OSCAR data that 
addresses structural. process, and outcome data, v.e built a multi\ anate model that attempted to e:-cplam 
the quanttt) of lawsuits The model \.\as run usmg a generalized least -;quares est1mat1on of a cros�­
sect10nal hme senes The model was s1gmficant, per a ch, square test Fmdmgs are displayed m Table 7 
The co-efficient (or the z-score) ,s the relahve contnbut10n to the model for pred,ctmg lawsmts Only one 
co-efficient was significant (p= 00) and ,twas the structural vanable of the number of beds. The ratio of 
residents who have feedmg tubes approached significance (p= 06). No other structural, process, or 
quality measures were SJgmficantly associated with ht1gat10n expenence 

Table 7 
Predictors of Nursmg Home L1t1gat10n m Hillsborough County Flonda 

Variable (N = 28) Coefficient Std. error z Probability 

Structural 
Beds +o0l 000 +3 25 0 00** 
Not for profit +o 11 0 43 +o 25 0 80 
Med1ca1d rat10 -0 26 092 -0.28 0 78 

Case-ML, 
Incontmence ratio +152 1 35 I 13 026 
Eatmg dependency ratio -0 55 I 26 -043 0 67 
Bed/cha1rfast rat10 0057 0.57 +l.00 0.32 
Tube feedmg rallo +5 79 3 11 +l 87 006 
Rehab pallent rat10 +0 97 20..\ +048 0.63 
Dementia ratio +o 02 I 12 +0.02 0.98 
Quahty Measures/Deficienc1es 
Med1cat10n errors -0 02 007 -0.23 0 82 
Cited for low staff +026 041 +0.62 0.54 
Total F-tag defic1enc1es -0 01 003 -0.28 0 78 
Acqmred pre,;;sure sores rat10 +020 0 67 +029 077 
Acqutred contractures ratio +5 32 5 85 +0 91 0 36 
Unplanned weight loss ratio +o 19 2 7--1 +007 094 

** s1gmficant at the 0 0 I level 

A sensitMty analysis of the model was conducted by subsequently removmg three ,anables 
(rehabihtatl,e services rat10, dementia ratlo, and tube-feedmg ratio) The results remamed the same. 

Facility size was the vanable sigmficantly related to lawsuit frequency The size of the 28 nursmg 
homes ranged from 42 to 266 beds, with a mean of 138 beds One obv10us mterpretatlon of s12e as a 

1 The defimt10n of quahty used by the Task Force staff m the Hdlsborough County CIYll Court L1t1ga11on 
study was too narro" m ,cope (Fierro - Fre,dm -..\ I 6) 
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predictor is greater licensed capacity means higher probab,hty of smts due to greater exposure to nsk, the 
likelihood of a lawswt is mcreased with each add1t10nal reSJdent. 

Another mterpretat10n of the findmg is there may be quahtat1ve differences between large and 
small fac1li11es that affect the likelihood of la" swts Although we could not examme these ,,anables m 
our analysis, small fac1hties may have lower staff turnover or the ability to offer a greater degree of 
md1v1duahzed resident care than many larger facihlies Smaller facilities may feel less mst1tut1onahzed 
and impersonal Greater affiliat10n between residents and staff may not preclude a problematic resident 
outcome, but a sense of trust will reduce the hkehhood of a lit1g10us response when a problem occurs 

Most notable among the many vanables tested that "ere not associated with lawsuit frequency 
was pressure sore mc1dence (the percentage of residents with sores that developed after admiss10n to the 
nursmg home) It would be reasonable to expect facihlies that are more successful m pressure sore 
prevent10n would also be more successful m preventing lawsmts, smce 60% of the Chapter 400 cases 
m\ olve pressure sores The relatt\ e mc1dence of pressure sores would seem to be a good md1cator of care 
performance, as well. 

It would also be reasonable to expect that homes with a greater number of survey deficiencies, 
presumably md1cat1ve a quality problems, would have more lawsmts because quality problems expose 
them to higher lillgation nsk, but tlus relat10nsh1p "as not found m the analysis It 1s open to debate, 
howe,,er, whether the number of survey defic1enc1es is a reliable mdicator of quality, even though sun eys 
were conducted by the same !,censure and mspect10n office m this sample, which would control for 
reg10nal vanat10ns m mspection practices 

One mterpretat10n of the lack of findmg a connect10n between quality measures ,md lawswt 
frequency 1s the dec1s10n to sue nursmg homes may be based on some factors unrelated to the quality of 
care dehvered ma facility. What goes mto the dec1S1on to ,ue 1s an ms1ght that would h,1ve undoubtedly 
contnbuted to the explanatory power of the prediclive model, 1fthe factors could be kuown, measured, 
and tested, Another mterpretalion 1s that the quality vanables tested m tlus model were actually not good 
measures of quality despite thelf face value validity. Yet, 1f attorneys often base the dec1s1on to bnng suit 
on the ments of the mdmdual case alone, regardless of the performance record of the fac1l1!) m which the 
mc1dent occurred, then even reliable md1cators of quality ( or facility performance) would not be 
predictive of lawsuits 

A lim1tat1on of the analytical model 1s there may be effects across time penods that we were 
unable to capture It could be that the number of la\\ sUits a fac1hty expenenced m the pnor year has a 
beanng on the number of lawsmts that will be brought agamst 1t m the current year Homes that have been 
sued before may be more hkely to be sued agam, conversely, a trend of few or no lawsUits may continue 
Ideally, we would have mcluded the number oflawswts m the pnor year as an mdependent ,anable m 
this analysis, but the four-vear lim1tat10n of the OSCAR dataset did not allow us to run this vanable with 
confidence m the model 

This model also does not take mto account effects that could be occumng simultaneously that 
may affect lawswt frequency The untested hypothesis is that there 1s a relat10nship between the number 
of lawsuits, quality of care (mcludmg staffing charactenshcs and stability), facility financrnl viability, and 
the elements of an attorney's dec1s10n to sue a nursmg home These are mdependent equat10ns that should 
be estimated simultaneously, smce each could potentially affect the other and they are all detenruned 
dunng the particular lime penod (year) This model could not be run as part of this analys1S due to the 
lim1tat10n m the availability of data that can be used to estimate the equations 
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A ')Sisted L1vzng Fi.inhty Lmt'rnrt.\ 

A search "as also done in the C1rcu1t Court database for lawsmts filed against assisted ll, mg 
fac1llt1es (ALFs) in Hillsborough County The names of the 125 ALFs in current operanon were each 
entered as a defendant query, as well as the names of the current owners (per AHCA 's ALF d1rectory 
hstmg). There was no attempt made to search for lawsmts filed agamst prev10us owners of ex1stmg 
properties. A follow up search on the CRCS was not conducted for ALFs, which would have 1denl!fied 
,my recently filed lawsmts It 1s most hkely that the number of ALF lawsmts 1dent1fied 1s an undercount 

The search 1dent1fied a total of 16 resident care related lawsuits filed agamst nme different ALFs 
from 1990 through 1999 Of the nme fac1hl!es sued, 7 2° , of the 125 ALFs m operat10n, six had only one 
lawsuit and three had accumulated either three or fom Five of the nme fac1hl!es, over half, had an 
extended congregate care (ECC) or a limited nursmg services (LNS) license m add1110n to a standard ALF 
license (Of the 125 ALFs m the county. 26 have an ECC license, 20 8°,o, and 16 have ,m LNS license, 
12 8%) These suits were brought under Chapter 400 and generally involved allegations of the fa1lmc to 
provide adequate and appropnate health care 

Jury-Tnal Law,wts 

A total of 6 7 nursmg home lawsmts that have gone to tnal m Flonda from 1990 through midyear 
2000 were 1dent1fied A summary of each of these cases, mcludmg s1nops1s and outcome. 1s provided m 
Appendix 5 Lawsmts from 20 different Flonda counties have been tned, mcludmg five from 
Hillsborough representing Just 1 % of the 449 nursmg home cases that were filed m that county More 
than a th!fd (36%) of the tned cases had been filed m 1997 (15) and 1998 (9). The defendant prevailed m 
19 -I�, of the tnals Verdicts were for the plaml!ff m 25 cases, for the defendant m I 3, a settlement was 
reached before verdict m 28, and one case was d1sm1ssed by the court 

Verdicts awarded to the plaml!ffs ranged from $22,000 to $20 m1lhon dollars The average 
amount awarded m verdicts was $�,924,203, with a median award of $555,092 The total amount 
awarded m 25 verdicts was $73,105,069 

The total amount plamt1ffs received m the 28 tned cases that were settled before verdict was 
$15,625,500 Settlements ranged from $125,000 to $1 5 m1ll1on The a, erage settlement of $555,053 
was 80% less than the average awarded by Jury verdict The median settlement of $425,000 was 
$130,092 less than the median award by verdict 

The total amount awarded to plamt1ffs m Flonda, by verdict and settlement, m the 6 7 nursmg 
homes cases that ha\e gone to tnal 1s $88,730,569 (for the 53 case m \\h1ch the plamt1ffprevailed) If 
these 67 case� represent 2°-o of all nursmg home !av-. smts that have been filed smce 1990, then an 
estimated 3,350 Chapter -100 lawsmts have been brought agamst nursmg homes m Flunda m the past ten 
years Expenenced plaml!ff and defense attorneys believe that 1 % or less of the lawsuits go to tnal, which 
would mean there have been more than 6,000 smts filed agamst nursmg homes m Honda from 1990 to 
date.' 

1 ln M1anu, I took except10n to the "fuzzy math" used to calculate the number of lawsuits filed m Flonda, 
smce we do not know the number of lawsmts filed agamst long tenn care facihhes m Flonda smce the 
enachnent of the c1v!l remedy m 1980, we should not speculate ( Fre1dm -410) Staff Response 
Expenenced attomevs report that less the 1 ° o of lawsuits go to tnal 1f 67 cases went to tnal smce 1990 
Hard math would calculate 01F67 so 67-01�6,700 
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Statev1 lde Pcnpecuve on L1tzgat10n 

Nursmg homes 

The number of lawsmts filed agamst nursmg homes m HIilsborough County rose dramatlcally 
through the 1990s, but the frequency fell off m 2000 Sixty-four Chapter 400 lawsmts v.ere filed m the 
county m 2000 versus I 00 m 1999 There ts ltm1ted mformatton available to detennme "hether or not a 
recent declme m lawsutt frequency has been expenenced elsewhere m the state offlonda Key 
mformants, mcludmg corporate nsk managers, a promment defense attorney, and nursmg home 
association representatives have the clear 1mprc��1on that nursmg home ltt1gat10n has mcreased m the 
state as av.hole smce 1998, both m terms of the number of lawsmts filed and the seventy of the smts (the 
dollar amount of the damages). The Flonda Department of Insurance also concluded from tis study that 
nursmg home claims are growmg both m frequency and seventy 1

AON Worldwide Actuanal Sen tees released an updated analysts of claims data from nattonal 
multl-fac1hty nursmg home corporatlons (Aon, 2001) The annual reported claims have mcreased from 
12 9 per I 000 beds m 1995 to 28 per 1000 beds m 1999 2 In add1t1on, the loss costs mcreased from 
$ I 0,000 per occupied bed m 1999 to $12,700 per occupied bed m 2000 

A newspaper mvest1gattve reporter team m Central Flonda has tdenttfied lawsmts filed m ctrcutt 
court smce 1995 agamst the current owners of all Orange County nursmg homes. Thts team has found the 
number of lawsuits filed from 1998 through the !all of 2000 to be more than three ltmes greater than the 
number of suts filed from 1995 through 1997 

The Agency for Health Care Admm1strat1on's survey of Flonda nursmg homes offered the best 
opportuntty to collect data that would enable us to know what percentage of the nursmg home mdustry 
had expenenced one or more lawsmts m the past three years. Unfortunately, most fac1ltt1es chose not to 
respond to the opttonal item about hltgalton that had been added to this quest10nna1re (Al-IC A's survey 
mstrument 1s mcluded m Appendix 6) Of the 123 for-profit and not-for-profit nursmg homes that did 
answer tlus quest10n, 70�o reported the fac1ltty ha,;; had one or more re�1dent care related law�u1ts smce 
January 1, 1997 

1 The mformat10n obtamed by staff from the Htllsborough study clearly mdicates a downward trend I 
have not reviewed any reltable mformatton that would mdtcate a different result. For example, reference 
to the AON study on this issue may not be an accurate reflectton of the current trend because the report 
may have under represented the e"penence of not for profit fac1ht1es Add1t10nally, we ha, e been gi,en 
no mformatton on the methodology used by the md1, 1dual conductmg the central Flonda study We do 
not know the quahficattons of the md1v1dual collcctmg or comptlmg this mformat10n Consequently, I 
submit that reference to other sources on the 1s,ue ofv.hether lawsuit, agamst long term care fac1httes are 
dechnmg should be omitted (Fre1dm -411 ). Staff Response· The Department of Insurance found m tis 
study that nursmg home clanns were mcreasmg m both frequency and seventy. 
' The Aon Actuary who stated m Tallahassee that ti was the frequency of claims that was of concern to 
the mdustry, and not the SC\'enty (Fretdm -409) Staff Response The Aon actuary stated m her 
presentatton to the task force that (lack of) pred1ctab1hty of losses v.as the issue (from the perspective of 
msurers) and that the large number of claims was more of the problem She dtd not state that claims 
seventy was not a concern among insurers Other insurance experts mtervtewed consistently explam that 
1t b both the frequency and the seventy of clatms that ts of concern, and both factors contnbute to the 
unpred1ctab1hty of losses 
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The Department of Insurance surveyed all Flonda contmumg care retlfcment commumties 
(CCRC) earlier this year and found that 52 of the 67 properties (77 6%) had one or more claims m 1999 
and so farm 2000 Most CCRCs, which mclude nursmg homes on the campuses, are not-for-profit 

Assisted Lnrng Fac1htle� 

From all reports, mcludmg claims data released 111 the Department of Insurance's hab,lity study, 
there have been far fewer lawsuits filed agamst Flonda assisted hving faciht1es than nursing homes The 
total number of lawsmts JS still relatl\ ely small, but the trend is an increase m both the frequency and 
seventy of ALF lawsuits 

Only seven percent of the ALFs m Hillsborough County had expenenced a Chapter 400 lawsmt 
and no fac,hty had accumulated more than four Accordmg to an insurance broker who places hab,hty 
coverage for nearly one-third of Flonda's ALF prm 1ders (500-600 facilities for the past 15 years), there 
had typically been only one or two reported lawsuits per year among lus statewide ALF chents pnor to 
I 998 In I 999 there were approximately 12, and there had been 25 reported by the fall of 2000 ALF 
providers that carry the addit10nal Extended Congregate Care (ECC) or Limited Nursmg Services (LNS I 
hcense are more hkely to be sued than standard licensed ALFs, as was found in Hillsborough County 
The seventy of the ALr Chapter 400 suits tends to be comparable to the nursmg home lawsuits, with 
expected settlements alien at $350,000 and out to $ one milhon dollars per case 

AHCA Nunrng Home Survey Result, 

A survey of Flonda nursmg facilities was conducted on the topic of habihty msurance by the 
Agency for Health Care Admmistrat10n m September, 2000 m response to a mandate m House Bill 2329 

The Agency shall report by 12/31/00 on the cost ofhab,hty msurance for Flonda nursmg homes 
for fiscal years 1999 and 2000 and the extent to \\ h1ch these costs are not bemg compensated by 
the Medicaid program. Med1ca1d part1c1patmg nursmg homes shall be requlfed to report to the 
agency mfonnat1on necessary to compile this report 

A �urvey que5t10nnaire \Vas mailed or e-mailed to 648 nursing home� (�ee quest1onnatre m 
Appendix 6) Completed quest10nnaires \\ere returned to AHCA from 446 fac1ht1es, a 69% response rate 

Nursing Home L1t1gat10n AHCA kmdly agreed to add an item on nursmg home lit1gat10n to thelf 
quest10nnaire to collect statewide data on the prevalence oflawsu1ts for the Task Force hab1hty study 
The question read, "Ha\'e one or more lawsuits been filed m court agamst this facility for a resident care 
related mc1dent smce January I, 1997 to date0

" Because a quest10n about lawsuits was outside of AHCA's 
study mandate, this item was marked "opt10nal" and maJonty of the respondents, 72.4°,,, did not answer 
this quest10n 

Of the 27 6"'o of fac1hties that did answer the la\\•suit question (N� 123 ), 70% (86 homes) reported 
yes, the facility has had one or more resident care lawsuits smce 1997, and 30"·o (37 homes) reported no 

Not-for-profit fae1ht1es were slightly over-represented among the 123 facihtles that responded to 
the lawsmt ,tern Thirty respondents. 24° ,, were not-for-profit and 21 % of all Flonda nursmg homes are 
not-for-profit Of the 30 not-for-profit respondents, 43 3% (13 homes) said the facility has had one or 
more lawsuits and 56 7�" ( 17 homes) said the fac1hty has not had a resident care related lawsmt smce 
January I, 1997 Among for-profit facilities respondmg to the lawsmts quest10n, 77.8% said yes and 
22 2% said no. 
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l1ab1//ty msurance change, ,n pohcy cm·e,age The AHCA survey re, ealed that 40 nursmg 
homes (9% of the 446 respondents) are either entirely without hab1hty msurance now, or will be "gomg 
bare" by February l, 2001 Just five nursmg fac1ht1es m the state had no hab1hty coverage m June the 
maJonty of the 40 homes lost or dropped coverage smce July 2000 A total of 128 nursmg homes (28 7% 
of the 446 respondents) are reportedly self-msured 

While most fac1ht1e� currently have hab1hty msurance, many have expenenced a reduct10n m the 
amount of msurance coverage upon pohcy renewal Deductibles were higher than before for 69 3" o of the 
fac1ht1es, did not change (or the question did not apply) for 24 4%, and 6 3% of the fac1ht1es renrned 
with lower policy deductibles. Coverage vanables such as pohcy hm1ts were not reduced upon renewal 
for 56.4�, of the respondents but did decrease for 43 6%. F1fty-nme fac1hties, or 13% of the 446 
respondents, reported theu hab1hty coverage changed from occurrence to claims-made, which" a 
considerable reduct10n m the scope of coverage 

Nat10nal Perspectn·e Comparison of State Resident Right, and Elder Abu.,e Statute./ 

All nursmg fac1ht1es that receive Medicare or Medicaid under the Omnibus Budget 
Reconc1hat1on Act of 1987 are held accountable for residents' nghts as hsted m 42 lJ SC § 1396r Even 
so, Flonda and other states also have residents' nghts m therr state statutes and/or adrrumstrat1ve codes. 

In order to provide a nat10nal perspective on tort hab1hty related to nursmg home rcS1dcnts' nghts 
and elder abuse laws, staff revie wed two recent reports (Genera!Cologne Re, no date, Agency for Health 
Care Admm1strat10n, unpubhshed data) that summarized the tort hab1hty statutes m regard to nursmg 
home resident nghts There v. ere d1screpanc1e� between the two sources, so staff conducted a search of 
state statutes to \'enfy the mfonnauon hsted m the pubhshed report by General Cologne Re and found 
errors of mterpretat10n and m representat10n of data For example, General Cologne Re reported that 
ldaho had a patient bill ofnghts but 1t actually apphed to assisted !1vmg fac1hlles and not nursmg 
fac1ht1es They reported that Kentucky had no specific prov1s10n for pumtlve damages, however the 
Kentucky Statutes §216 515 (26) state that "action may be brought.. to enforce such nghts and to recover 
actual and pumllve damages for any depnvat1on or mfnngement on the nghts of a resident" The Mame 
Re, Stat Ann 22 §22 7921, ct ,eq. specifies that a Res1dents'council with hm1ted power and authonty 1s 
a "residents' nght" and no other nghts are specified In add1t10n, the Genera!Cologne Re report does not 
clearly d1stmgmsh 1fthe cause of action, recoverable damages, attorney's fees, and other aspects ofthe1r 
laws apply to resident nghts, elder abuse and neglect, oc both sets of laws (1 e, attorney's fees may be 
recoverable under elder abuse but not resident nghts laws) 

Two graduate students (a third-year Stetson Umvers1ty law student and a second-year Ph D 
Agmg Studies student) searched onlme databases, mcludmg MegaLaw, FmdLaw. Westlaw, Lexis-Nexus 
Academic Universe, along with md1v1dual state websites to gam access to state statutes and1or 
adm1mstrat1ve codes Where possible, relevant word or subject searches were used to 1dent1fy appl1cable 
state statutes If particular state statute databases did not offer such searches, law review articles, trade 
Journals, treatises or the Genera!Cologne Re report provided the statute and 1t was located For this bnef 
study, the followmg data were collected (see Appendix 8). 

which states have residents' nghts prov1s10ns that mclude CIVIi nghts, health care nghts, or a 

hm1ted set ofnghts (e g. the nght to a resident council), 

2 what 1s the content of those nghts, 

1 
Wntten by Debbie Hedgecock and Will Garland 
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3. of those states that have resident ng hts. which states provide for an mdMdual pnvate nght of
actton and what ts the legal basis of these provistons (clVll, neghgence. or common law),

4 of those states with resident nghts, do the statutes provide for tnJunctive rehef, 
5 wluch states have elder abuse and neglect la\\ s. and 
6 of those states with elder abuse and neglect la" s. v,, htch states prm tde for an mdi; ,dual 

pm ate nght of actton, and what ts the legal basis of these prov1s1ons 

There was some difficulty m 1dentifymg appropnate sta tutes The online databases could not be 
searched m a  consistent manner (1 e. some allowed free text searchmg, others requtred the statute), and 
most provided d1scla1mers that the statutes hsted nught not mclude the most recent legislative changes to 
state laws. In additton, there is httle consistency among state laws concemmg the placement or v,,ordmg 
of residents nghts, the penalties for vtolatmg those nghts. or the granting of a pnvate right of actton to an 
tnJured resident (or family member) Some states ha,e enumerated residents' nghts provisions (clearly 
expressed and outlmed e, en though the legal meanmg of certam terms may be unclear), while others state 
only that a resident has nghts but do not hst any specific nghts. There is no consistency m the legal 
weight given the residents· nghts provtston among states. Some place residents' nghts provtstons m the 
adrnm1strat1ve code but most are found m the public health or welfare section '>tatutes A state statute 
cames more we�ht than an admm1,;;trat1ve code Some states provide for cnmmal penalt1e5 and/or a fine, 
others do not Many state laws are stncter regardmg apphcable penalties for the non-reportmg of known 
elder abuse than are the laws for actual vtolattons ofrestdents' nghts Whtie a state can expressly provide 
or deny a pm ate nght of actton through its state statutes, accordmg to Qum ( 1999) 

A nursmg home resident may file a cause of actton agamst the nursmg facthty, regardless 
of whether a pr!\ ate nght of action exists \\'1thm that state, based on theones of 
mtent10nal or unmtent1onal torts. Some common types of mtentlonal torts are fraud, 
assault, and battery In these cases, the resident must show the reqms1tc mtent on the part 
of the defendant The defendant must have "mtended the consequences agamst which the 
law protects the plamtiff," although the defendant need not have a maltc1ous mtent The 
maJonty of case�, however, mvolve unmtentwnal acts or negligence Negligence 1s 
defined as 'the failure to exemse reasonable care to avmd IIlJury or damage to person or 
property · In order to succeed ma smt allegmg neghgence, the nursing home resident 
must prove the four trad1t1011.1\ clements of any cause of actton m tort I I duty, 2) breach 
of duty, 3 I causatton, and -l I damages 

In a general companson of the content of residents' nghts, Arkansas has most of the same nghts 
as Flonda. Although Flonda has a fairly lengthy residents nghts statute, some states go beyond Flonda 
For example. some states mclude the follov,,mg nghts m their residents' nghts statute (which reflect 
Federal nursmg home restdents nghts) 

1. The nght for residents to not have to participate in expenments, expenmental procedures
or be exammed by students.

2 The nght that a resident would not be reqmred to perform work of any type for a fac1hty
3 The nght for manned couples to share a room 1f hvmg m the same fac1hty and tf

physician approved
4 The nght for marned couples to have pnvate v1s1ts with one another.
5 Resident use of tobacco or alcohol as long as such use fits state bmldmg/fac1ltty

code�/regulahons

Although other states had hsted v,,ithm restdents · nghts statutes or m a statute sect10n 
nnmedtatcly followmg the residents' nghts statutes. the general process residents can use to pursue nghts 
v1olat1ons. only Flonda provides a descnptton of the legal action process, particularly regardmg the 
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reco,ery of attorney's fees (§400 023) Furthermore, only Flonda mentions resident death m its c1v1! 
enforcement ,;;ection of residents' nghts v10lat10ns 

A total of 33 states have full residents' nghts m state statutes Twelve of these also h°'e health­
related nghts Three states h°'e a !1m1ted residents' nghts statute (e g 1-5 nghts) Of the 33 states with 
residents' nghts statutes, 15 hase a pnvate or c1,1l cause of action W1thm those, five also have a 
neghgence cause of act10n and mne have mJunchse rehef Six states h°'e only m1unct1ve rehef for 
v10lat10ns of residents' nghts 

All but three states have an elder abuse and neglect statute The three states protect elders as part 
of the1r dependent adult laws Nmeteen of these states hase a neghgence cause of achon; five of those 
also have a pnvate or cMI cause of action associated with elder abuse and neglect Four states have only 
mJunchve rehef (three offer m1unct1ve rehef m add1t1on to pmateicMI or negligence cause of action) 

The 15 states "1th both resident nghts and a pnvate cause of ac!lOn are Arkansas, Cahforma, 
Flonda, Georgia, Illmots, Kentucky, Louisiana, Massachusetts, Mmnesota, M1ssoun, New Jersey, North 
Dal,.old, Oklahoma, Texas, and W1sconsm Nme of these states cover reasonable attorney fees for 
residents' nghts v10lat1ons but only Flonda specifies 12 ways to set reasonable attorney's fees, mcludmg 
contmgency fees ln summary, seven states, mcludmg Flonda, have c1V1! resident nghts with a pnvate 
nght of act10n and prov1s10ns for attorney fees and punrtl\ e damages Of those, only two states also ha, e 
health-related resident nghts Arkansas and Flonda. 

Lwh1lrtv lmurance 

L!llgahon agamst long-term care fac1ht1es 1s a difficult phenomenon for researchers to quanhfy 
on a statewide basts and reliably descnbe the extent of this actl\ tty, as details about ht1gat1on are not 
openly disclosed In contrast, the behav10r of the msurance compames can be readily observed, and 1t 1s 
apparent that the hab1hty msurance market for long-term care providers has dramatically detenorated m 
Flonda The msurance market for nursmg homes 1s ma state of cns1s, and the ALF providers are 
expenencing the collateral effects of this cns1s 

The Department of Insurance (DOI) noted m its September 2000 report that "the long-term care 
hab1hty msurance market m Flonda has shrunk sigmficantly" DOI's research revealed that 23 msurance 
compames that provided hab1l1ty coverage for long-term care fac1ht1es m Flonda in the past three years 
are no longer wntmg these pohc1es Of the 17 other msurers that reported they are currently wntmg 
coverage, only four companies wrote more than two policies m the state m 2000 

At the time of DO I's study (m1tial data request to the insurer, was m Apnl 2000). half or more of 
the nursing home hab1hty insurance busmess was already being handled by excess and surplus Imes (E & 
S) companies, also kno\\n as non-admitted earners The entry ofE & S compames mto an msurance
market signals mstab1hty m the market, as these are the lugh-nsk earners and insurers of last resort
Unhke admitted or voluntary compames that are regulated by the DOI and must have pnor approval for
rate increase� and changes m policy prov1s10m, and cancellat1ons, E & S earners' rates and practices arc
not regulated by the state wluch enables them to qmckly react to changes m the market There 1s no
imposed hmlt on the prem1mns E & S earners may charge and these insurers can exit the market at will
Medmarc Casualty 1s now the last admllted msurance company wntmg hab1hty coverage for nursing
homes m Flonda and this company has issued notice that 1t will withdraw from the market effective
February I, 2001, leavmg only a few E & S companies to cover the state's nursmg home mdustry Thus
the msurance market has further eroded smce DOI completed its study.

Conclus1ons and opt10ns \\,ere not voted on by the Task Force 
627 



The replacement of admitted companies with unregulated E& S msurers 1s a partial explanat10n 
for the mordmate mcreases m msurJ.nce premmms reported by many pro\'1ders this year--some mcreases 
m i.:::xcess of one thousand percent The high lo�s rat10s of some msurance companies ( claims paid over 
premmms collected), documented by DOI, md1cate large hikes m premiums are Justifiable m tlus market, 
although very d1fficult for the nursmg homes to afford Insurers had been losmg money ' 

Jmmance Pr(!nmm1s 

AHCA Will have the most comprehenSive and current data available on changes m hab11Ity 
msurance' premiums for Flonda nursmg homes from thcir September survey of the mdustry Although 
these findmgs are not yet available to mclude m this report, this mformat10n is expected to be available 
dunng the 200 I Leg1slat1ve sess10n 

The Department oflnsurance collected data on hab1hty insurance premmms from CCRCs and 
documented a rapidly worsenmg trend m their September report The average percent mcrease m total 
premiums was 15 3° o from 1998 to 1999 and 73 4° c from 1999 to 2000 (with half of the respondents 
unable to report what their premium renewal rate would be, havmg not reached their 2000 renewal date, 
and thus excluded from tins calculat1on) Between 1998 and 1999, 6 8% of the CCRCs expenenced 
premium mcreases m excess of 1 Omo Between 1999 and 2000, 42° " had premrnms that more than 
doubled, and 12° , had mcreases in excess of l,OOO�o 3 

CCRCs are particularly vulnerable in a detenoratcd msurance market and are adversely impacted 
by �oanng insurance premmms for Se\ eral reasons Most propert1e� are owned by orgamzat10ns that do 
not have a nal!onal base to spread the hab1hty nsk and lack the leverage of large numbers to negotiate 
lower premtums Church �ponsored propert1e� are ma precanous pos1t10n when operatmg expenses 
exceed revenues, as churches have competmg demands on financial resource� and may be unable to 
commit the subsidy they would need to pay to contmue as long-term care proVIders when this 1s not their 
pnmary m1sSion Further, all Flonda CCRCs are required by law to mamtam hqwd reserves equal to I 5°,o 
of operatmg expenses (after a start up year rate of 30% and based on a three year average), which includes 
the cost of msurance CCRCs must try to pay not only the vastly mcreased premiums, but also set aside 
add1t10nal sums ofcash to comply with reserve reqmrements (that have escalated along with the hab1hty 
premiums) This double-hit adversely impacts debt ratios and places many not-for-profit providers out of 
the ehg1b1hty paramete1s to borrow ne\V money or meet the reqmrcments of their ex1stmg bond issues 

The Task Force has recel\ ed testimony and letters from prm 1ders who ha, e e,penenced 
enormous mcreases in msurance premiums for greatly reduced hab1hty coverage (see Appendix 7 for a 

' The Task Force received testimony from Mr Shuttleworth of the msurance mdustry who announced that 
as of February 2001, rcmsurers were no longer gomg to wnte long-term care reinsurance m Flonda He 
further testified that even 1f all the tort reform proposals submitted by the nursing home mdustry were 
approved by the Flonda Legislature, the msurcrs would not be commg back until after the insurance "tail" 
was past and there was sufficient court testmg of the reforms He would not estimate the length of the 
msurance "tali" but It will probably be in the range of 2 to 5 years or more (Fierro - Frc1dm -413) 
2 Mr Shuttleworth of stated that even 1fthe Legislature were to adopt extremely restnct1ve measures on 
causes of act10n against nursing homes and long term care fac1ht1es, the earners v. ould not return to the 
marker for a number of years, 1fat all If they did return, there would be s1gmficant restnct10ns on 
coverage, he stated, excluding coverage for punitive damages, deducting the cost of defense from 
coverage hm1ts, and covenng only on a claims made basis (Fre,dm -414) 
1 Review of this issue by the Flonda Department of Insurance md1cated that the exodus of adm!lted 
earners from the nursmg home hab1hty market 1s not urnque to Flonda (Freidin -412) 
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swnmary) 1 The many accounts of the rapid detenoration in the insurance market are substantiated ma 
wntten statement from Clayton Deen, \'ice President of Brov.n & Brov.n, Inc , Flonda's largest insurance 
brokerage firm and the seventh largest in the nat10n Regarding the changes in pncmg of profess10nal and 
general habihty insurance from late 1999 to March 2000, Mr Deen wrote: 

Our "best pnce" available to non-profit nursing clients m October 1999 was $372.00 per 
nursing bed for $1,000,000/$3,000,000 hm1ts. Pncing for nursmg fac1h1Ies, even non­
profits with no losses as o f  March 2000 start at a bed rate of $1,000 and higher Even this 
le\'el of pncmg will generally requlfe a retent10n of $50,000 to $100,000 per claim with 
no annual aggregate stop loss If a facihl) has losses the bed rate can Jump to $2,000 and 
as much as $5,000 or more, according to the se,enty of the clalfns Retent10ns abo,e the 
$100,000 level are common requlfements for homes with adverse losses 
Few clients with losses are in a positron to pay this amount of premium and retam losses 
with no annual stop loss cover Thetr alternative 1s to "go bare" and wait out the 
inevitable. There are no remaining admitted markets and the excess and surplus markets 
do not remam committed when losses threaten to penetrate mto the1r coverage 
In 41 _vears rn the msurance mdust11•, I have not wttne.� �cd a worse "melt-down" of the 
legal environment and the rmurance market for nunmg home professional coverage 
[italics added] 

At five pubhc testimony heanngs and from over 400 letters recc1Ved, the testimony about insurance 
increases has been consistent. Appendix 7 swnmanzes the teshmony of one adult family care home 
provider, five assisted hvmg facility providers, and 20 continumg care re!Jrement commurnty providers. 
The remark..., come from a total of 474 residents as well There 1� no rehef for the mcreased msurance 
costs and �o these costs are passed on to consumers 

Assisted L1vmg Fac1hti· Insurance 

Accordmg to msurance brok.crs, there are no\\' bet\veen four and six insurers w1llmg to v,'flte 
hab1ht y coverage for ALFs in Flonda, dovm from 12 ear her in 2000 Premmms have gone from $50 00 -
$ JOO 00 to $450 - $1,000 per bed A 20 bed ALF 1s charged about $17,000 now compared to a premmm 
of $3,000 m I 999 

Brokers were aware of five ALFs that closed in 2000 due to an mab1hty to afford higher 
prenuums These were providers who cared for state-supported residents (SSI-ehgible Opt10nal State 
Supplementat10n chents) OSS-accepting providers typically run on a ,ery tight margin, 1fthere rs any 
margm at all, and can neither absorb greatly increased costs of m-;urance nor pass the mcrcase on to their 
state-supported residents (for whom they recei\'e a fi,ed reimbursement) 

Assisted hving providers do not have the opt10n to drop habihty coverage, as state laws reqmre 
insurance for the renewal of an AL� license If insurance carmot be afforded, the ALF "forced to sell or 
close 

1 It is unfa!f to lughhght only one portion of the extensn e pub he testimony and input we have heard and 
received over the last several months (Freidin -418 \ Staff Response As many task force members ha,e 
noted, the insurance cns1s 1s paramount and yet the data on insurance costs are not available (pending a 
report by AHCA) The testimony was used to supplement On the other hand, the documentation on the 
areas of poor and good quality m flonda's nursing homes relative to the nat10n has been documented 
extensively m Chapter m quality 
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Fac1lit1es that carry an ECC or LNS license are also facing hard chmces due to the insurance 
market These special licenses pem11t ALF pro\'lders to care for a frailer resident population As a higher 
frailty level 1s viewed by insurance companies as an adverse nsk, ECC and LNS fac1ht1cs are bemg asked 
to relmqu1sh thelf special hcense or d1scontmue admittance of heavier care residents as either a cond1t10n 
for policy renewal. or renewal at a rate they can possibly afford to pay To be a provider m Flonda's 
Assisted Living for the Elderly Med1ca1d waiver program, ALF, must have either an ECC or LNS 
hcense As of this wntmg, the Department of Elder Affalfs has had no reports of ALE providers 
w1thdrawmg from the waiver program, although the insurance market undoubtedly places the future of 
the program in Jeopardy 

Rate-setting Rationale 

Some find 1t puzzlmg that even the providers with no history of lawsmts or paid claims are now 
being charged exorbitant premiums by insurance companies There are several factors to consider in an 
effort to understand msurance comparne,;;1 pncmg practices. First and foremost, ms�ance companies are 
m business to make a profit. If companies pay out m claims more than they take m through prenumns, 
they must be able to adjust thelf pncmg to cover losses or they will leave the market. 

Insurers must know what to charge, based on a predictable pattern of claims act1V1t) They must 
be able to accurately assess the l1ab1l1ty nsk In Flonda, insurers ha, e witnessed an ever-upward climb m 
both the number and seventy of claims, with no ce1lmg m sight, makmg 1t 1mposs1ble to assess the extent 
of potential losses. 

The prmc1ples of universality and large numbers apply to undenvnting Ino;;urance rates must take 
mto account all properties m a market "iector, those with good records, poor records and records m 
between Moreover, when msurance companies perceive any and all long-tenn care providers operating m 
this envuonment to be vulnerable to future lawsuits, even fac1ht1e,;; \V1th good records are viewed as a 
high nsk 

The long-tenn care mdustry 1s poorly understood by most msurers, and relatively few have been 
active m this market at any pomt m time Developmg soph1st1cat1on m md1v1duahzed nsk assessment 1s 
hampered by a lack of sufficient mterest, as the total long-tenn care market 1s very small relative to other 
markets (homeowners or car msurance, for example), lack of data and limited expenence overall Many 
msurers have entered tlus market and qmckly exited, after sustammg losses. Very few companies have a 
long track record wntmg pohc1es for the long-term care mdu-itry to contnbute to an mformatton base for 
underwntmg 

Further, insurers familiar with the broader health care market find 1! ,exmg that few long-tenn 
care providers have fac1hty-based nsk management programs that are standard m the acute care settmg 
There 1s a consensus of opin10n that the 1mplementat10n of comprehensive nsk management programs 
would be an extremely important component of an effort to resuscitate the long-tenn care msurance 
market m Flonda. Risk management programs are successful m loss prevent10n and serve to improve 
quality of care, as issues are continually 1denllfied and addressed Aggressive nsk management programs 
are expensive to implement, but It's difficult to imagine how the long-tenn care mdustry can afford to be 
without them any longer 

Fmally, premmms are hkely to remain proh1b1t1vely high as long as insurers are operatmg m a  
non-compellt1ve market With only a handful of E & S comparnes wntmg pohc1es, there 1s no mcenllve to 
lower rate s and no regulatory authonty to review pncmg practices Insurers, particularly admitted earners, 
are lughly unlikely to return to thJS market while 11 remams m its volatile state. Instead, actuanes will 
want to see a stable pattern of claims act1V1ty for at least one or two years, on which to base thelf pncmg 
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and coverage dec1-..10ns, before venturmg bJck m They must first be certain they can make money m the 
market It is an open question whether and which long-tenn care providers can survive the wait 

faen 1fthere are tort law changes that will make future losses more predictable for msurers, there 
are hundreds of pendmg lawsuits agamst Flonda nursmg homes that will be unaffected by any caps on 
damages that may be applied prospectively The magmtude of this hab1hty "tail" 1s esl!mated to total 
hundreds of m1lhon, of dollars For mstance, there are at least I 03 open Chapter 400 lawsmts m 
Hillsborough County at this time If these suits are resohed w!th the a,erage settlement of$4l0,294 (per 
late l 990's settlements m the county disclosed m court records), that" $42,260,282 m pendmg hab,lity m 
one Flonda county alone 

Because manv fac1ht1es now have greatly reduced msurance coverage (higher deductibles and 
lower pohcy lnmts), fac1hties will pay more out of pocket to settle these suns This pendmg hab1hty, 
coupled with the expense of high msurance premmms and the difficulty m attracting new capital, will 
place heavy financial pressure on this industry that some facilities will not be able to sustain And 1t is 
most probable that the not-for-profit fac1ht1es and local mdependent operators have less capacity to hang 
on than many national corporation mv ned fac1h1Ies Some pro, 1der fall-out seems mev1table 

Flonda ha, a temporary measure m effect per House Bill 2329, for fiscal year 2000/2001 only, to 
allow qualifying nursing homes to pass through to Med1ca1d some of the mcreased costs ofliab1hty 
msurance To be eligible for this special mtenm rate adjustment, subject to class ce1lmgs, a nur,;;mg home 
must have at least 65% Medicaid ut1hzat10n and the insurance premium mcrease must affect the total 
Med1ca1d per diem by at least 5°'o This Medicaid allowance for hab,hty msurance premiums, that 1s
helping some providers cope with mcreased costs, will not be extended beyond the June 30, 2001 
exp1rat10n date of the prov1s10n, accordmg to AHCA 

The Interdependence of Tort Lal\' and Lwb,htl' Insurance 

In the Tort Refonn and Insurance Act of 1986, the Floncla Legislature recogmzed that "tort law 
and the liab1l1ty msurance systems are mterdependent and mterrelated" Without available and affordable 
liability msurance "many miurcd persons will be unable to recover damages for either therr economic 
losseo;; or non-economic losse� 11 and that leg1slat1ve act10n was "necessary to protect the people's nght to 
affordable insurance coverage" (Academic Task Force for Review of the Insurance and Tort Systems, 
D1scuss1on Draft, December 16, 1987, page 16) 

The 1980', Academic Task Force for the Review of the Insurance and Tort Systems concluded 
that the increase m medical malpractice loss payments was not the result of a detenorat10n m the quality 
of medical care m Flonda (Medical Malpracl!ce Recommendat10ns, November 6, 1987, page 37) Instead, 
the most s1gmficant and powerful predictor of medical malpractice claims frequency and seventy was the 
degree ofurbamzat10n (populal!on density) ofan area (Fmal Fact-Fmdmg Report on Insurance and Tort 
Systems, March 1, 1988, page 270) 

The ht1gat10n analysis conducted for the 2000 Task Force on the Availab1hty Affordab1l1ty of 
Long-tenn Care m Flonda did not detennmc a statistically s1gmficant relat10nsh1p between quality 
measures and the frequency of lawsmts agamst nursmg homes m Hillsborough County, 87° o of which had 
been sued And 1t is noted that while most lawsuits are brought for pressure sores and falls, Flonda 
nursmg homes have far fewer defic1enc1es than nursmg homes throughout the nation for pressure sores 
and act1v1t:Jes of dally ll\mg services, accidents and accident pre,ent10n (see Task 3 Quality, m this 
report) It should be recogrnzed that poor care or facility negligence or neglect 1s not at the root of all 
unfortunate mc1dents and outcomes in all long-tenn care settmgs 

Conclusrnns and opt10ns were not \Oted on by the Task Force 
631 



At the same time. a pnvate nght of action should be preser\ ed for long-term care consumers 
because iust1fiable causes of act10n do anse. including resident abuse or neglect But a, more nursing 
homes become wunsured, and 40 homes have decided they must "go bare" already, the pm ate nght of 
act10n for leg1t1mate claims 1s weakened Fac1ltty msoh,ency ,;;temmmg from the msurancc cns1s ts a 
practical threat to the nght of action as well, as no nursmg homes m Flonda h"'e evidently been sued 
after declanng bankruptcy 

The tort system 1s dependent on the availability of affordable hab1lity msurance, and so are the 
nursing home and assisted living facility mdustnes for thelf vrnb1hty Affordable premium, will not 
reappear in a non-compet1t1ve. indeed decimated. pm ate insurance market Tort la\\ reforms that would 
curtail the mcreasmg trend m frequency and seventy of claim-; yet presef\ e reasonable recovery for acts 
of negligence or abuse are necessary before the market can begm to be restored. It 1s clear that pnvate 
insurers will not return before the effects of tort reforms are demonstrated and claims act1v1ty becomes 
more predictable 

Prt\'atc A!arket Insurance Altcrnatrves 

There are no good substitutes for a compehtn,e pnvate m"urance market. The few alternatives 
that can be explored to unplement, a, a cns1s inter\ ent10n measure, may possibly address the issue of 
msurance availab1hty but \\ ould not solve the fundamental problem of lack of affordab1ht) of hab1lity 
msurance Some alternatives do not foster the return ofpnvate m..,urers to the market J.nd may actually 

discourage thelf return The pnvate msurance alternatives outlined per request for the Task Force by J 
Sterlmg Shuttleworth, C E.O. ofUnr-Ter underwntmg Management Corp. are 1) Insur,mce nsk 
apportionment plans, 2) Assigned rnk plans, 3) a Catastrophe fund. and 4) Risk retention groups. Mr 
Shuttleworth cautioned that these possible alternatives reqmre careful review and may not be "workable" 
in Flonda, would not be easy to implement 1f feasible, and suggested rt may be necessary to tre opt10ns 
together 

lmwance n,k apport,onment plans are more commonly knovm as JU As (Joint Underwnters 
Associat1on) This optwn requtres m�urance company part1c1patlon and actuanal soundness, which means 
rates charged must cover losses lf deficits occur. policyholders would be assessed to cover the deficit. 
Pohcy coverage would be of a reduced nature than 1s offered m the pnvate market 

The Department of Insurance would need to m1trnte a JUA for nursmg homes (and perhaps 
assisted hvmg fac1htres) in Flonda and DOI rs not at all m favor of domg so It also seems highly 
quest10nable hov-. a JUA would ha\e the part1c1pat10n ofpnvate insurers when so few compames are 
currently v.nting coverage for Flonda nursing homes. and only one of the msurers 1s regulated by DOI 

The Amencan Insurance Aw,uat1on 1dent1fied 10 state,. including Flonda, with medical 
malpractice JU As (Kansas, Massachusetts. Mmnesota, New Hampshlfe, New York--NY's JUA 1s now m 
the process of d1ssolvmg, Pennsylvama, Rhode Island, South Carolma, and Wrsconsm) Only 
Pennsylvania and W1sconsm's JU As cover nursmg homes. but very few· "four or five" m PA and 
1
1several11 m W1�consm. 

Add1t1onally, Texas rs now launchmg a JUA for nursmg homes, beginnrng wrth coverage for non­
profit facrhtres only Vanable rates are charged based on an exemplary set of standard1,ed cntena for 
indmduahzed nsk assessment (discussed m the Task 3 Quahty sectron oftlus report) The CO\'erage will 
be for medical (profess10nal) l1ab1hty only and for claims made pohc1es, not occurrence, and coverage for 
attorney's fees awarded to or mcurred by the plamt1ff 1s exclu Jed The pohc1es are subject to assessment 
to recoup any deficits sustamed by the JUA and premmms are structured to mcrease each year The first 
year per bed rates start at $538 for zero deductible, $1 mrllion/$3 million limits for providers with the 
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lowest nsk score and range to $5,631 per bed for providers with the highest nsk scores Coverage may not 
be affordable for fac1ht1es with a claims history. 

2 A,srgned mk plun 1s descnbed as a possible optmn to a JUA that would entail the Flonda 
Department of Insurance work.mg with the msurance mdustry to form a 11reduced hm1t capacity plan 11 for 

long-term care providers (msurance coverage would be very hm1ted). 

3 .4 catmtrophc, or n,e11fimdwould be managed by a special state entity and woul:l provide 
excess above the low limit� poltc1es issued by pn,,ate insurance companies (per alternative 2 above1 for 
example) An excess fund would be mandatory, assessable and potentially changeable each year 

4 Rzsk retentzon groups" ere created \\Ith the Product L1«b1hty R1sJ.. Retentwn Act of 1981 
which allowed those seeJ..mg protectwn from product l1abil1ty claims to form either "nsk retention 
groups" for group self-msurance or "purchasmg groups'' to obtam group msurance from an msurance 
company The maJor impact of the Act was to preempt many state laws that proh1brted or hmdered the 
formatron of mterstate retention groups or purchasmg groups States still have some regulatory control 
Busmesses or persons with similar types of nsk may form an RRG to msure agamst their habihty 
exposure. It rs lrmited to members who have snrular exposure because of their trade, product, service, 
premise, or operatwn For example, anestheswlogrsts formed a nsJ.. retention group for medrcal 
maJpractrc e lrab1lrty msurance (Harkavy. 1986) Some purchasmg groups are provrdmg coverage for 
nursmg homes but as of Apnl 2000, no RRGs have been formed for nursmg homes (Risk RetentIOn 
Reporter, Apnl 2000) Purchasmg Groups are easier to form but they are no stronger than the msurance 
company from which they purchase coverage RRGs are more complex and expensive In fact of the 
eight RRGs that ha\e recently gone out ofbusmess, six of them were m the healthcare sector (Risk 
Retentwn Reporter, October, 2000) 

Smee these alternative msurance plans would need to be self-supportmg and not operated at a 
deficit, 1I 1s unlrkely that premiums establrshed for adequate msurance coverage would differ substantially 
from the extremely high rates charged at present m the pnvate market The msurance premmms are high 
because msurance losses are high. Unless losses can be effectrvely remed m, rates are likely to remam 
high and increasmgly out of reach for many providers. 

Summary of Key Fmdmgs on Lrtrgatwn and Liability Insurance 

Listed below are some policy relevant observatrons from the results of the htigatwn research 
conducted m Hillsborough County 1 

• Nursmg home lawsuits are widespread m Hillsborough County 87% of the homes m the area
ha,e expenenced one or more Chapter 400 lawsmts. mcludmg 3/4 of the not-for-profit fac1l1t1cs
Half of the nursmg homes have had more than 10 lawsuits, with most suits mcurred withm the
last few years

• In vIVId contrast to the Widespread lrtrgation expenence among nursmg homes, only seven
percent of the assisted lrvmg facilrties m Hillsborough County (nme out of 125 ALFs) had
between one and four Chapter 400 lawsuits.

1 The findmg from the HIilsborough study that there were no fmolous lawsmts is signrficant, and should 
be mcluded m the "Key Fmdmgs" for the lmgat10n sectwn (Frc,dm -403) Staff response Staff found 
that none of the allegatwns m the lawsmts were frivolous There is no way of determmmg the ments of 
the lawsmt 

Conclusions and opt1om. were not voted on by the Task Force 
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• The pnmary cause of act10n m all Chapter 400 lawsuits 1s the alleged v10lat1on or mfnngement of
one particular resident, nght only the nght to adequate and appropnate health care All swts are
first and foremost about health care issues and 95° " specifically mvolve pressure sores. falls,
dehydralion or unplanned weight loss These allegat10ns are not fnvolous per the legal defimt10n
of the term, yet 1t could not be asse"ed m this study whether mc1dents were due to poor care or
mev1table health declme

• Only three of the numerous ,tatutory nghts prompt or contnbute to cause of act10n adequate and
appropnate health care, pnvacy and d1gmty. abuse and neglect An mfrmgement of the nght to
pnvacy and d1gmty 1s an allegation included m 45% of the complamts that otherwise focus on
health care The nght to be free from abuse m its vanous forms 1s specified m 400 022 I ( o ), and
abuse 1s included as a separate allegat10n m 11 5°0 of the complamts

Neglect 1s not exphc1tly ment10ncd m the body of residents nghts. although "adequate and
appropnate health care" reasonably 1mphes the absence of neglect A separate allegat10n of
neglect was mcluded m 6 7", of the complamts and the same percentage ofcomplamts earned a
specific allegation of both ahu"c and neglect Overall, allegat1ons of either abuse or neglect were
found m one-founh of the Chapter 400 compl3mts

• The maJonty of the complamts mcluded an allcgat10n rcgardmg staffmadequacy Specifically.
65 8�o cited madequatc ',Llff trammg and commumcat1on as the problem and 24 9� o stated there
was an madequate number of ,taff

• There would be less of an impact than expected 1f the four-year statute of hm1tat10ns "as reduced
and the pro\'1s1on for add-on attorne: 's fee-; \Vas removed

It 1s not specified" 1thm Chapter 400 023 what statute of hm1tat1ons 1s applicable, but 1t 1s 
generally understood to be a ma>.1mum of four years Flonda Statute 95 11, L1m1tat1ons of 
Actions, prO\ ides that an action based on statutory hab1hty must be brought w1thm four years of 
the accrual of the cause of action The statute of hm1tat10ns for wrongful death lawsmts 1s two 
years Although 36 6° 0 of the la"su1ts were subject to the two-year hm1tatJOn as wrongful death 
cases. 88 8° 0 of all the Chapter 400 lawsuits were filed " 1thm two years of the cause of action 
and 95° 0 were filed w1thm t"o and a halfyeJrs 

Plamt1ff Jttomcy fees and costs "ere e, 1dently not paid by the defendant as a specified add-on to 
the settlement m nearly 70� o of the l hllsborough County cases The common practice of 
accepting cJ:::.C!'.'.1 on .1 contingency fee bas1.., has evidently not hm1ted access to legal 
represcntat10n Attorneys from at least 50 different law firms filed suit agamst nursmg homes on 
behalf of hundreds of nursmg home residents and former residents m H1l lsborough County 

• No clear and consistent connect10n between lawsuits and quahty measures has been found
Quality measures based on OSCAR resident case-mix and survey deficiency data were tested ma
stal!st1cal analysis as poNble predictors of nursmg home lawsuits and they were not s1gmficantly
related to the number of lawsuits the Hillsborough County nursmg homes expenenced

• Out of the 15 states that have a pnvate cause ofachon as;sociated with residents' nghts, seven
h"'e prov1s1ons for attorney fees and pumt1ve damages Of those, only two states have health
related nghts as well Arkansas and Flonda

Conclus10ns and optrnn.., were not voted on by the T J�k. 1-orcc 
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• Nme percent ofnursmg homes m Florida are either entirely without liability msurance now, or
will be "gomg bare" by February I. 2001 This 1s up from 1 % m June 2000.

• Most facilities experienced a reduction m the amount of msurance coverage deductibles
mcreased for 69�, of the facilll!es and decreased for 6� o Policy hmits decreased for 44%
Liability coverage changed from occurrence to clams-made (a considerable reduct10n m the
scope of coverage) for 13% of the facilities. (AHCA unpublished survey data)

• Assisted L1vmg Facilities (ALF), who are reqmred by statute to hold liability msurance, are bemg
told by msurers to give up therr Extended Congregate Care or L1m1ted Nursmg Service licenses m
order to receive hab1hty msurance (Public Testimony)

• ALFs are also reqmred to hold an ECC or LNS hcense to accept residents who are on the
Medicaid Waiver Without an ECC or LNS hcense, these ALFs will have to discharge therr
residents and nursing homes will be theu only altematl,e

• Continumg Care Ret1rement Communities (CCRC) expenenced a 74% mcreases in the1r
premrnms m 2000 (the average increase m 1998 and 1999 was 15%), 12% Ind mcreases in excess
of 1000% (DOI published report) Flonda CCRCs are reqmred by state law to have 15% oftheu
operating costs (mcludmg expected llab1hty msurance costs) set aside ma reserve fund.

• The last admitted msurance earner ( one that 1s regulated by the Deparl!nent of Insurance) m the
Flonda nursmg home insurance market has armounced that 1t 1s endmg its liability coverage for
long-term care facilil!es in February 2001 1 

1 
The Flonda Department of Insurance was unable to find a smgle insurer that was leavmg Flonda that 

was not doing so as part of a broader nat10nal strategy (Connor ~206) 

Conclustons and options were not voted on by the Task Force 
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D Task 114 L1llgat10n und Long-Tenn Care r·wn1hn· 

Academic Task Force for the review of the Insurance and Tort Systems (November 6, 1987) Medical 
Malpract,ce Recommcndatwns State of Flonda. 

Academic Task Force for the review of the Insuranc e and Tort Systems (December 16, 1987) D1scus110n 
Draft Tort Reform A lternat,ves State of Flonda 

Academic Task Force for the review of the Insmance and Tort Systems (March 1, 1988) F111a/ Fact., 
Fmdmg Reports on Insurance and Tort Sntems State of Flonda 

Bourdun, T & Dubm, S (January 17, 2000) Florida Long Term Care General and P,ofe.1s10nal 
Lwb1hty Actuanal Analysis Columbia, Maryland AON Worldwide Actuanal Solutions 

Bourdun, T & Dubm, S (February 12, 2001) Florida Long Term Cure General and Pro/esswnal 
Lwb1hty Actuarial Anal\'s1s Columbia, Maryland AON Worldwide Actuanal Solut10ns 

Department of Insurance (September 20, 2000) Report on Flonda long-Term Care Liab1hty Insurance 
Market for Nursmg Homes Tallahassee, Fl The Department 

GeneralCologneRe (n d ). 50-Statc Long-Term Care and Tort L1an1hty Survey In(onnatwn A 
Comprehrn.11ve Guide. Stamford, CT GeneralCologneRe 

Qum, AS (Spnng 1999) Imposmg Federal Cnmmal Liab,hty on Nursmg Homes A Way ofDetemng 
Inadequate Health Care and Improvmg the Quality of Care Delivered? Samt lows U111\'ersity law 
Journal 42,653 at 679 
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Florida Senate - 2001 CS for CS for CS for SB 1202 

By the Committees on Appropriations; Judiciary; Health, Aging 
and Long-Term Care; and Senator Brown-Waite 

309-1899A-Ol

A bill to be entitled 

An act relating to long-ter� care; amending s. 

400.0073, F.S , clarifying duties of the local 

ombudsman councils with respect to inspections 

of nursing homes and long-term-care facilities, 

amending s. 400.021, F S ; defining the terms 

"controlling interest 11 and 11voluntary board 

member 11 and revising the definition of 

1'res1dent care plan 11 for purposes of part II of 

ch. 400, F.S , relating to the regulation of 

nursing homes; creating s 400.0223, F S ; 

requiring a nursing home facility to permit 

electronic monitoring devices in a resident's 

room; specifying conditions under which 

monitoring �ay occur, providing that electronic 

monitoring tapes are admissible in civil or 

criminal actions, providing penalties; amending 

s 400.023, F S ; providing for election of 

survival damages, wrongful death damages, or 

recovery for negligence; providing for 

attorney 1 s fees for injunctive relief or 

administrative remedy; providing that ch 766, 

F S., does not apply to actions under this 

section; providing burden of proof; providing 

that a violation of a right is not negligence 

per se, prescribing the duty of care; 

prescribing a nurse's duty of care; eliminating 

presuit provisions; eliminating the requirement 

for presuit mediation, creating s. 400 0233, 

F.S; providing for presu1t notice, prohibiting

the filing of suit for a specified time; 

1 
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1 I in either a civil or criminal action brought in a Florida 

2 court 

3 (10) (al A licensee who operates a nursing home

4 facility in violation of this section is subject to a fine not 

5 exceeding $500 per violation per day under ss. 400 102 and 

6 400.121. 

7 (bi A person who willf�lly and without the consent of 

8 the resident hampers, obstructs, tampers with, or destroys an 

9 electronic monitoring device or tape shall be guilty of a 

10 misdemeanor of the first degree punishable as provided in s 

11 775.082 or s. 775.083. 

12 Section 4. Effective July 1, 2001, and applying to 

13 I causes of action accruing on or after that date, section 

14 400 023, Florida Statutes, 1s amended to read·

15 

16 

400.023 Civil enforcement.--

( 1) Any resident whose rights as specified in this

17 I part are violated deprived or infringed upon shall have a 

18 cause of action against any licensee responsible for the 

19 violation The action may be brought by the resident or his or 

20 her guardian, by a person or organization acting on behalf of 

21 a resident with the consent of t�e resident or his or her 

22 guardian, or by the personal representative of the estate of a 

23 deceased resident regardless of the cause of death If the 

24 action alleges a claim for the resident 1 s rights or for 

25 negligence that caused the death of the resident, the claimant 

26 shall be required to elect either survival damages pursuant to 

27 s 46.021 or wrongful death damages pursuant to s. 768 21 when 

28 I the cause of death resulted from the dep1 i vat ion 01 

29 111f1ingeme11L of the decedent 1s rights If the action alleges a 

30 claim for the resident's rights or for negligence that did not 

31 cause the death of the resident, the personal representative 

17 
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1 of the estate may recover damages for the negligence that 

2 caused in7ury to the resident.The action may be brought in 

3 any court of competent Jur1sd1ct1on to enforce such rights and 

4 to recover actual and punitive damages for any violation of 

5 deprivatiou or infringement on the rights of a resident or for 

6 negligence Any resident who prevails 1n seeking in7unctive 

7 relief or a claim for an administrative remedy 1s entitled to 

8 recover the costs of the action, and a reasonable attorney 1 s 

9 fee assessed against the defendant not to exceed $25,000. Fees 

10 shall be awarded solely for the 1n7unctive or administrative 

11 relief and not for any claim or action for damages whether 

12 such claim or action is brought together with a request for an 

13 injunction or administrative relief or as a separate action, 

14 except as provided under s. 768.79 or the Florida Rules of 

15 Civil Procedure Any plaint..'..££ who prevails in any sucL action 

16 I may be e11L1tled Lo recover reasonable attorney Is fees, costs 

17 I of the actior1, and da1ttages, unless the court finds that the 

18 I plaintiff has acted i11 bad faith, with lllalicious purpose, and 

19 I that there was a ccmplete absence of a justiciable issue of 

20 I eitlteI law or fact. Prevailing defendants 111ay be entitled to 

21 I recover reasonable attorney Is fees pursuant Lo s. 59 105 The 

22 theories of recovery remedies provided in this section are in 

23 addition to and cumulative w�th other legal and administrative 

24 actions remedies available to a resident and to the agency
.!.. 

25 and the provisions of chapter 766 do not apply. 

26 (2) In any claim brought pursuant to this part

27 alleging a violation of resident's rights or negligence 

28 causing inJury to or the death of a resident, the claimant 

29 shall have the burden of proving, by a preponderance of the 

30 evidence, that 

31 I (a) The defendant owed a duty to the resident;

18 
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(bl The defendant breached the duty to the resident, 

(c) The breach of the duty is a legal cause of loss,

3 I injury, death or damage to the resident, and 

4 (d) The resident sustained loss, 1n1ury, death or

5 I damage as a result of the breach. 

6 

7 Nothing in this part shall be interpreted to create strict 

8 liabilcty. A violation of the rights set forth in s 400 022 

9 or in any other standard or guidelines specified in this part 

10 or in any applicable administrative standard or guidelines of 

11 this state or a federal regulatory agency shall be evidence of 

12 negligence but shall not be considered negligence per se 

13 (2) Atto1ncy5• fees shall be based on the following

14 I cntuia. 

15 

16 

17 

(a) cphc Lillie and labor required, 

(b) 'fhe novelty and d1fficulcy of the questions,

(c) 'Phc skill 1cqu1sitc to perform the legal service

18 I propc1 ly, 

19 (d) 'Phe preclusion of other ctttployment by the attorney

20 I due to the acceptance of the case, 

21 

22 

23 

24 

( e) 'f'lte C us totttdi y fee, 

(f) Hhether the fee is fixed or cont.:.ngent,

(g) Cfhe a111ou11t involved or the results obtained,

(h) Cfhe experience, 1eputat1011, and ability of the

25 I attorneys, 

26 

27 

(i) 'Phe costs expended to p1oseculc the clai111,

(j) ':Phe type of fee arrangctttent between the attorney 

28 I and the client, 

29 (k) Hhether the 1elevant market requires a c011Li119ency

3 0 I fee multiplier to obtain competent counsel, 

31 

19 
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rn Hhethex Lhe attorney wa.5 able to mitigate the 1i.(!;k 

2 I of nonpay Iuc11L 111 any way . 

3 (31 In any claim brought pursuant to s 400 023, a 

4 I licensee, person or entity shall have a duty to exercise 

5 I reasonable care Reasonable care is that degree of care which 

6 
I 

a reasonably careful licensee, person or entity would use 

7 under like circumstances 

8 (4) In any claim for resident 1 s rights violation or

9 negligence by a nurse licensed under Part I of chapter 464, 

10 such nurse shall have the duty to exercise care consistent 

11 with the prevailing professional standard of care for a nurse. 

12 The prevailing professional standard of care for a nurse shall 

13 be that level of care, skill,_ and treatment which, in light of 

14 all relevant surrounding circumstances is recognized as 

15 acceptable and appropriate by reasonably prudent similar 

16 nurses 

17 fil+:l-+ A licensee shall not be liable for the medical 

18 negligence of any physician rendering care or treatment to the 

19 resident except for the administrative services of a medical 

20 director as required in this part. Nothing in this subsection 

21 shall be construed to protect a licensee from liability for 

22 failure to provide a resident with appropriate observation, 

23 assessment, nursing diagnosis, planning, intervention, and 

24 evaluation of care by nursing staff. 

25 Mi Claimants alleging a deprivation or inf1111getttent 

26 I of adequate and appropriate health care pursuant to s. 

27 I 400 022 (1) (k) which resulted in personal injury to or the 

28 I death of a reside.it shall conduct a.1 111vestigatio11 winch shall 

29 I include a review by a licensed phys1c1a11 01 registered nurse 

3 0 I fam111ar w 1th the standard of 11u1 s Ltg care for nursing ho1tte 

31 I residents pursuant Lo th.'...s part. Any cotttplaLtt alleging such 

20 
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1 I a deprivation or infringement shall be accompanied by a 

2 I verified statement £10:11 the reviencr cLat there exists zcason 

3 I to believe that a dcpr...,_vat1011 or i11£1ingemc11t occurred du11ng 

4 I the resident's stay ac the nursing home. Such opinion shall 

s I be based on records or other infoxmation available ac the time 

6 I that suit is filed. Failure to provide records in accordance 

7 I with the requ1rcments of this chapter shall waive the 

8 I requirement of the verified staletttcrt. 

9 rn For the purpose of this section, punitive damages 

10 I may be awarded for conduct wlnch is w.:.llful, wanton, gross or 

11 I flagrant 1 reckless, or consc1ousl; 1ndiffercnt to the rights 

12 I of the 1es1dcnt 

13 t-6-l cro recouer attorney's fees under tlns section, the 

14 I following conditions precedent must be tttcl 

15 ttti �hthin 128 days after the filing of a 1espons1ve 

16 I pleading 01 defensive motion Lo a complaint brought unde1 this 

17 I section and before trial, the pa1ties or their designated 

18 I 1ep1esentat1ves shall meet in 111ediatio11 Lo discuss the issues 

19 I of l..'..ability and dalllages 111 acco1daace with this parag1aph fo1 

20 I the pu1pose of an early 1e3olut1on of the matte1. 

21 'I:. �hthin 68 days afte1 the filing of che 1espo11s1ve 

22 I pleading 01 defensive tttoL1011, the pa1ties shall 

23 " Agree on a mediator. If the parties cannot agree on 

24 I a mediator, che defendant shall 1mmed1atcly notify the cour L, 

25 I wL1ch sl.all appoint a tediator w1thLr 18 days after such 

26 I notice 

27 

28 

b. 

e. 

Set a date for mediation. 

Prepare an order fo1 the court that identifies the 

29 I mediator, the scheduled date of the 111ed1aL1011, and other terms 

3 o I of the tt1cd1a L 1011 M:,se.tt any disagr cement bet ween the part 1es, 

31 

21 
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1 I the coui t tt1ay issue the order for the mediation submitted by 

2 I the parties without a hca11119 

3 z The 111ediation must be coacluded within 120 days

4 I after the filing of a 1espons1ve pleading or defensive motion 

5 I ':Phc date may be extended only by agreement of all par ties 

6 I subject to 11ediatio11 undc1 Llns subsect�on. 

7 3 ':Phe mcdiat:1011 shall be conducted 111 the follow1119 

8 I manner 

9 � Each pa1Ly shall ensure that all pc:rsons necessary 

10 I fut co ttple cc settlement author 1 Ly are p1 cscnl al the 

11 I mediation.

12 

13 

b. Each party shall mediate rn good faith 

4. All aspects of LLe nediation wlnch are uoc

14 specifically established by tlns subsect:1011 must be conducted 

15 according ta the rules of practice and procedure adopted by

16 the Supxe 11e Coui L of this state 

17 ™ If the patties do not settle the case pursuant to 

18 I 111ed1at1on, the last offer of the defendant itiade at mediation 

19 I shall be 1eco1ded by the mediatsx in a w11tte11 1epo1t that 

20 I states the a111ount of the offex, the date tLe offex was made bl 

21 I L d the date the offe1 was rejected. If Ute matter Wl 1 1119 1 dl1 

22 I subsequently proceeds to trial under this section and the 

23 I pla111L1ff prevails bat is awa1ded an amount in dau,ages, 

24 I exclus1 ve of attorney Is fees, which is equal to or less than 

25 I the last offer made by the defendant at 111ed1al1011, the 

26 I plaintiff 1s not entitled Lo recover any attorney Is fees. 

27 ftj 'flus subsection applies only Lo clai1tts for 

28 I liability and dat.tages and does not apply Lo actions fox 

29 I injunctive xelief. 

30 f-ctt This subsection applies to all cau5es of action 

31 I that accrue on 01 after October 1
1 

1999 

22 
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f-9-l Discot1ery of financial information for the purpose 

2 I of dctc11tti11i119 the value of pu11.:.tivc damages tt1ay not be had 

3 I unlcs5 L11e pla111tiff shows the court by p10£fcr or evidence 111 

4 I the record that a reasonable basis exists Lo support a claim 

5 I £01 pmnl1vc damages. 

6 f-8--) In addition to any other standards for punitive 

7 I dalllagcs, any award of punitive damages must be reasonable 111 

8 I light of the actual harm suffered by the 1cs1de11L and the 

9 I egregiousness of the coaduct that caused the actual harm to 

10 I the resident 

11 Section 5. Effective July 1, 2001, and applying to 

12
1 

causes of action accruing on or after that date, section 

13 400 0233, Florida Statutes, is created to read. 

14 400 0233 Presu1t notice, investigation, notification 

15 
I 

of violation of resident's rights or alleged negligence; 

16 claims evaluation procedure; informal discovery; review.--

17 

18 

(1) 

(a) 

As used in this section� the term: 

1
1 Claim for resident 1 s rights violation or 

19 negligence 11 means a negligence claim alleging injury to or the 

20 death of a resident arising out of an asserted violation of 

2l the rights of a resident under s. 400.022 or an asserted 

22 deviation from the a.J2.Elicable standard of care. 

23 (b) 11 Insurer 11 means any self-insurer authorized under 

24 
I

s 627.357, liability insurance carrier, Joint Underwriting 

25 Association, or any uninsured prospective defendant. 

26 (2) Prior to filing a claim for a violation of a

27 resident's rights or a claim for negligence, a claimant 

28 alleging injury to or the death of a resident shall notify 

29 each prospective defendant by certified mail, return receipt 

30 requested, of an asserted violation of a resident 1 s rights 

31 provided ins 400.022 or deviation fro� the standard of care 

23 
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CS for CS for CS for SB 1202 First Engrossed 

A bill to be entitled 

An act relating to long-term care; amending s. 

400.0073, F.S , clarifycng duties of the local 

ombudsman councils with respect to inspections 

of nursing homes and long-term-care facilities; 

amending s 400 021, F S ; defining the terms 

11 controlling interest 11 and 11voluntary board 

member 11 and revising the definition of 

11 res1dent care plan" for purposes of part II of 

ch. 400, F.S , relating to the regulation of 

nursing homes, requiring the Agency for Health 

Care Administration and the Office of the 

Attorney General to study the use of electronic 

mon1tor1ng devices in nursing tomes; requiring 

a report; amending s. 400 023, F.S ; providing 

for election of survival damages, wrongful 

death damages, or recovery for negligence, 

providing for attorney's fees for injunctive 

relief or administrative remedy, providing that 

ch 766, F S., does not apply to actions under 

this section, providing burden of proof, 

providing that a violation of a right is not 

negligence per se; prescribing the duty of 

care; prescribing a nurse 1 s duty of care; 

eliminating presuit provisions, eliminating the 

requirement for presuit mediation; creating s. 

400.0233, F.S; providing for presuit notice, 

prohibiting the filing of suit for a specified 

time, requiring a response to the notice; 

tolling the statute of limitations, limiting 

discovery of presuit investigation documents; 

1 
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1 monitoring devices in nursing home facilities, an analysis of 

2 the potential ramifications of requiring facilities to install 

3 such devices when requested by or on behalf of a resident, the 

4 impact of the devices on the privacy and dignity of both the 

5 resident on whose behalf the device 1s installed and other 

6 residents who may be affected by the device, the potential 

7 impact on improving the care of residents, the potential 

8 impact on the care environment and on staff recruit�ent and 

9 retention, appropriate uses of any tapes if mandated by law, 

10 including methods and time frames for reporting any 

11 questionable incidents to the facility and appropriate 

12 regulatory agencies, appropriate security needed to protect 

13 the integrity of tapes for both the protection of the resident 

14 and direct care staff, and the potential ramifications on the 

15 care environment of allowing the use of recorded tapes in 

16 legal proceedings, including any exceptions that should apply 

17 if prohibited. The Agency for Health Care Administration shall 

18 have the lead on the study and shall submit the findings and 

19 recommendations of the study to the Governor, the Speaker of 

20 the House of Representatives and the President of the Senate 

21 by January 1, 2002 

22 Section 4 Effective May 15, 2001, and applying to 

23 I causes of action accruing on or after that date, section 

24 

25 

26 

27 

400 023, Florida Statutes, is amended to read· 

400.023 Civil enforcement.--

(1) Any resident whose rights as specified in this

part are violated dep1ived or 111£1inged upon shall have a 

28 I cause of action against any licensee responsible for the 

29 violation. The action may be brought by the resident or his or 

30 her guardian, by a person or organization acting on behalf of 

31 a resident with the consent of the resident or his or her 

16 
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1 guardian, or by the personal representative of the estate of a 

2 deceased resident regardless of the cause of death. If the 

3 action alleges a claim for the res1dent 1 s rights or for 

4 negligence that caused the death of the resident, the claimant 

5 shall be required to elect either survival damages pursuant to 

6 s 46.021 or wrongful death damages pursuant to s. 768 21 when 

7 I the cause of death resulted fiom the deprivation 01 

8 infringement of the decedent's 1ights If the action alleges a 

9 claim for the resident's rights or for negligence that did not 

10 cause the death of the resident, the personal representative 

11 of the estate may recover damages for the negligence that 

12 caused injury to the resident.The action may be brought in 

13 any court of competent Jurisdiction to enforce such rights and 

14 to recover actual and punitive damages for any violation of 

15 dep1iuat1on 01 in£1iagement on the rights of a resident �for 

16 negligence Any resident who prevails in seeking injunctive 

17 relief or a claim for an administrative remedy is entitled to 

18 recover the costs of the action, and a reasonable attorney 1 s 

19 fee assessed against the defendant not to exceed $25,000 Fees 

20 shall be awarded solely for the 1nJunct1ve or administrative 

21 relief and not for any claim or action for damages whether 

22 such claim or action is brought together with a request for an 

23 injunction or administrative relief or as a separate action� 

24 except as provided under s. 768.79 or the Florida Rules of 

25 Civil Procedure. Sections 400 023�400.0238 provide the 

26 exclusive remedy for a cause of action for recovery of damages 

27 for the personal injury or death of a nursing home resident 

28 arising out of negligence or a violation of rights specified 

29 1n s. 400 022 This section does not preclude theories of 

30 recovery not arising out of negligence or s. 400 022 which are 

31 available to a resident or to the agency. The provisions of 
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1 
I 

chapter 766 do not apply to any cause of action brought under 

2 ss. 400.023-400.0238.Any plaintiff who prcvail5 in an1 such 

3 I action may be entitled Lo 1ccovc1 reasonablc attoxncy Is fees, 

4 I costs of the act1O11, and damages, unless the court finds that 

5 I the pla111t1££ Las acted in bad faith, with malrc1ous purpose, 

6 I and that there was a complete absence of a justiciable issue 

7 I of eithu law or fact. A prevad�ng defendant ma1 be entitled 

8 I to recover reasonable atlo111Cy Is fee is pur saant to s. 59 .105. 

9 I 'fhe remedies provided 111 this section are in addition to and 

10 I Cctlllctlalr ve w..'..Lh ochc1. legal and ad11111ustral1 vc retttcdrcs 

11 I avarlablc Lo a resident and to the agency 

12 12 I In any claim brought pursuant to this part 

13 alleging a violation of resident 1 s rights or negligence 

14 causing inJury to or the death of a resident, the claimant 

15 shall have the burden of proving, by a preponderance of the 

16 evidence, that 

17 (al The defendant owed a duty to the resident; 

18 (bl �he defendant breached the duty to the resident; 

19 (cl The breach of the duty is a legal cause of loss, 

20 injury, death or damage to the resident, and 

21 Id) The resident sustained loss, injury, death or 

22 damage as a result of the breach. 

23 

24 Nothing in this part shall be interpreted to create strict 

25 liability. A violation of the rights set forth in s 400.022 

26 or in any other standard or guidelines specified in this part 

27 or in any applicable administrative standard or guidelines of 

28 this state or a federal regulatory agency shall be evidence of 

29 negligence but shall not be considered negligence per se. 

30 (2) Atton1e1s 1 fees sLall be based on the followu1g

31 Ciller1a. 
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fzj 

fm 

fc-1 

'PltC time and labor required, 

'Phe novelty and d1fficulty of the questions, 

Tlte skill requisite to perfo1111 the legal service 

41 properly, 

5 (d) 'f11e preclusion of ocher e ttploy111e11t b}' the attorney

6 I due Lo the acceptance of L11e case, 

7 

8 

9 

10 

fe-t 

ffi 

f-g-t 

ttrt 

The custo111ary fee, 

Hhether the fee 1s fixed or conc1ngent, 

'Pirc amount involved or the results obtained, 

'fhe experience, 1eputation, and ability of the 

11 
I 

attorneys, 

12 (i) 'fiic costs expended to prosecute the claim,

13 t-j-) 'fhe type of fee ar1anguucnt between the attorney 

14 I and the cl1c11t, 

15 fhl 'ilhcthcr the relevant tttarLcL requires a Codl1119c11cy 

16 I fee multiplier to obtain competenl cou11scl, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

rn Ube thcr the a C LOLlej was able Lo m1L1gale the risk 

o£ nonpay 111e11t in any way 

(3) In any claim brought pursuant to s. 400 023 1 a

licensee, person or entity shall have a duty to exercise 

reasonable care. Reasonable care is that degree of care which 

a reasonably careful licensee, person or entity would use 

under like circumstances 

(4) In any claim for resident 1 s rights violation or

negligence by a nurse licensed under Part I of chapter 464, 

such nurse shall have the duty to exercise care consistent 

with the prevailing professional standard of care for a nurse. 

The prevailing professional standard of care for a nurse shall 

be that level of care, skill, and treatment which, in light of 

all relevant surrounding circumstances is recognized as 
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acceptable and appropriate by reasonably prudent similar 

nurses. 

ill-H+ A licensee shall not be liable for the medical 

negligence of any physician rendering care or treatment to the 

resident except for the administrative services of a medical 

director as required in this part Nothing in this subsection 

shall be construed to protect a licensee, person, or entity 

from liabil�ty for failure to provide a resident with 

appropriate observation, assessment, nursing diagnosis, 

10 
I 

planning, intervention, and evaluation of care by nursing 

11 staff. 

12 (6 I The resident or the resident's legal 

13 representative shall serve a copy of any complaint alleging 1n 

14 whole or in part a violation of any rights specified in this 

lS part to the Agency for Health Care Administration at the time 

16 of filing the initial complaint with the clerk of the court 

17 for the county in which the action is pursued. The requirement 

18 of providing a copy of the complaint to the agency does not 

19 impair the resident's legal rights or ability to seek relief 

20 for his or her claim. 

21 (7) An action under this Eart for a violation of

22 rights or negligence recognized herein is not a claim for 

23 medical malpractice, and the provision of s. 768.21(8) do not 

24 apply to a claim alleging death of the resident 

25 Mi Claimants alleging a deprivatiou or infringement 

26 I of adequate and appropriate healtL care pursuant to 3 

27 I 400 022 (1) (k) which resulted in personal injury Lo or the 

28 I death of a resident shall conduct an investigation wlnch shall 

29 I include a review by a }_cursed physician or registered nurse 

30 I familiar with the standard of nursing care for nursing ho11e 

31 I residents pursuant to this part Any co111plai11t alleging such 

20 
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1 

I
a dcp1ivat1011 01 infringement .shall be accompan1cd by a 

2 verified e;talet11e11t from the rcviewe1 that there exi.sl3 1cason 

3 I Lo believe that a dcp1ication or 111£ringcmcnt occurred during 

41 the resident's stay at the nursing home. Such opinion shall 

5 I be based 011 records or ochct i11fo1111atio.1 available at the Lime 

6 I that sui c 1s filed. Faila1e lo p1ov1de 1eco1ds 1n accordance 

7

1 

with the require,nents of this chapter �hall wai ,e the 

8 requirement of the v e11 f 1ed stat e111ent. 

9 t-5-) For the purpose of Uns sect1O11, pu111t1 vc daLL1agcs 

10 

I
may be awarded for conduct winch 1s •nllful, wanton, gross or 

11 flagrant, reckless, or consc1ously indifferent Lo the rights 

12 I of the 1es1dc11t. 

13 f-6--) To recover attorney's fees under this section, the 

14 I following conditions precedent oust be met. 

151 

ta) lhthin 120 da,s after the filing of a 1espo11s1Ve 

16 pleading or defcnsi ve motion to a complaint bi ought unde1 tlas 

17

1 

.esection and befo1e t1ial, the pa1t1es 01 Lheii designated 

18 representatives shall meet in mediation to discu5s the issues 

19 I of liability and dai11ages in accordance with this parag1aph for 

20 I the purpose of an early resolution of Ure matter. 

21 ± Hitlnn 60 days after the filing of the responsive 

22 I plead.:..119 01 defensive motion, the parties shall 

23 ,. Agree on a mediato1. If the parties cannot a91ee on 

24 I a mediator, the defendant shall immediately notify the coui t, 

25 I which shall appoint a med1ato1 within 10 days after such 

26 I notice. 

27 

28 

b. 

C. 

Set a date for mediation 

Prepare a.1 01der fur the court that identifies the 

29 I mediator, the scheduled date of the 111ediat.:..011 1 and ot11er terms 

30 I of the mediation. Absent ad}' disagreement between the parties,

31 

21 

CODING:Words stricken are deletions; words underlined are additions. 



CS for CS for CS for SB 1202 First Engrossed 

1 I the court may issue the order for the mediation submitted by 

2 I lite par be� w i t!tout a !tear 1ng. 

3 I 2 'fhc ilicdiation must be concluded within 120 days 

4 I aftcz the filing of a 1cspons1vc plead1119 or defuw.:.vc motion 

5 I 'i'i1e date may be extended only by agree111e11t of all par ties 

6 I subj eel to med1at1011 under llns subsection 

7 3 'Phe 111ed1at1011 shall be conducted in the following 

8 I lttdliliCi 

9 a Each party shall ensure that all pcrso.1s ncccssa1y 

10 I for cotttplctc settletttent authority are present at the 

11 I 111cd1allon 

12 

13 

b. Each pa1 Ly shall tt1ed�ate 111 good faith

4. All aspects of the mcd1at1011 winch are not 

14 I spec1f1cally establ1sl.cd by this subsection t.mst be conducted 

15
1 

accoiding to the rules of practice and procedure adopted by 

16 the Supreme Court of this state. 

17 fb-) If the parties do 11Oc settle the case pursuant Lo 

18 I medrat1on, the last offer of the defendant made at LLtediation 

19 I 5hall be recorded bJ the 111ed1ator 111 a written report that 

20 I scates the amount of the offer, the date tlte offer was made 111 

21 I w1iti119, and the date the offer was re5ected If the llicttte1 

22 I sub5equently proceeds to Lt ral undet this section and the 

23 I pla1nt1ff prevails but is awarded an amount in damages, 

24 I exclusr v e of attor.1ey 's fee5, wlnch 1.!:l equal Lo or le.!:ls than 

25 I the last offer made by the defendant at 111ed1ac1on, the 

26 I plaintiff 1s not entitled to 1ecover any attorney Is fees. 

27 t-ct 'flus subsection applies only to claims for 

28 I lrab1l1ty and damages and does not apply to actions £01 

29 I injunctive relief. 

30 (-di This subsect1011 applies to all cause.!:l of act1O11 

31 !_that accrue 011 or after October 1, 1999 

22 

CODING:Words st1rcken are deletions; words underlined are additions. 



CS for CS for CS for SB 1202 First Engrossed 

1 rn Biscovery of f�11a11c1al informat1011 for the purpose 

2 I of dctcrm1ni119 the value of paniti ve damages may not be had 

3 I unlc.e;s the plaintiff sho,os the court by proffer or ev1dcnce 111 

4 I the record that a reasonable basis cx_sts to support a claim 

51 for pmnl1ue damages 

6 t1li In addition to any other standards for pmntivc 

7 I dalttagcs, m11 award of punit_v _ damages 111ust be reasonable in 

8 I light of the actual harm suffered by the 1es1denc and the 

9 I eg1e91ousncss of cite conduct that caused the actual harm to 

10 I the resident. 

11 Section 5. Effective May 15, 2001, and applying to 

12 
I 

causes of action accruing on or after that date, section 

13 400.0233, Florida Statutes, is created to read 

14 400 0233 Presuit noticei___investi3ation, notification 

15 
I 

of violation of resident 1 s rights or alleged negligence; 

16 claims evaluation procedure, informal discovery; review.--

17 

18 

{l) As used in this section, the term· 

ta) 1 1 Claim for resident I s rights violation or 

19 negligence n means a negligence claim alleging in7ury to or the 

20 death of a resident arising out of an asserted violation of 

21 the rights of a resident under s 400 022 or an asserted 

22 deviation from the applicable standard of care 

23 (b) 11 Insurer 11 means any self-insurer authorized under 

24 s. 627 357, liability ins�rance carrier, Joint Underwriting

25 Association, or any uninsured prospective defendant 

26 I 2 l Prior to filin� a claim for a violation of a 

27 resident 1 s rights or a claim for negligence, a claimant 

28 alleging injury to or the death of a resident shall notify 

29 each prospective defendant by certified mail, return receipt 

30 requested, of an asserted violation of a resident's rights 

31 Erovided in s. 400.022 or deviation from the standard of care 
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Florida House of Representatives - 2001 

By the Committee on Elder & Long-Term Care and 
Representative Green 

A bill to be entitled 

An act relating to long-term care, amending s 

400 0073 1 F S , relating to state and local 

ombudsman council investigations, requiring 

ombudsman verification and reporting of nursing 

home staff on duty and the posting thereof; 

providing penalty for refusal of a nursing home 

or assisted living facility to allow entry to 

an ombudsman, amending s. 400 021, F S ; 

revising definitions; defining 11 controlling 

interest 11 and "voluntary board member n , 

creating s. 400.0223, F.S., requiring nursing 

homes to allow electronic monitoring of 

residents in their rooms; requiring posting of 

notice, providing facility requirements; 

providing penalties, amending ss 400 023 and 

400.429, F S ; providing for civil actions to 

enforce nursing home and assisted living 

facility residents' rights, providing who may 

pursue such actions; providing for attorney's 

fees and costs; providing the burden of proof; 

providing evidence of breach of duty; providing 

certain liability; limiting period for 

commencement of actions; providing definitions; 

providing for claims involving death of the 

resident; providing for punitive damages; 

providing nonenforceability of Judgments or 

agreements concealing certain information; 

requiring facility report of a Judgment or 

agreement to the Agency for Health Care 

Administration within a specified period, 

1 
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1 (8) The facility administrator may require a resident

2 or legal representative who wishes to install an electronic 

3 monitoring device to make the request 1n writing. 

4 (9) Subject to the Florida Rules of Evidence, a tape

5 created through the use of electronic monitoring shall be 

6 admissible in either a civil or criminal action brought in a 

7 Florida court. 

8 (10) (a) A licensee who operates a nursing home

9 
I 

facility in violation of this section 1s subject to a fine not 

10 exceeding $500 per violation per day pursuant to s. 400.102. 

11 (b) A person who willfully and without the consent of

12 a resident or legal representative hampers, obstructs, tampers 

13 with, or destroys an electronic monitoring device or tape 

14 commits a misdemeanor of the first degree, punishable as 

15 provided in s 775.082 or s. 775.083. 

16 Section 4. Effective October 1, 2001, section 400 023, 

17 Florida Statutes, is amended to read· 

18 (Substantial rewording of section See 

19 s. 400.023, F s., for present text.)

20 400.023 Civil actions to enforce nursing home 

21 residents' rights --

22 11) (a) Sections 400 023-400.0242 provide the exclusive

23 remedy for any civil action against a nursing home licensee, 

24 facility owner, facility administrator, or facility staff for 

25 recovery of damages from personal in1ury to or death of a 

26 nursing home resident arising out of negligence or deprivation 

27 of rights specified in s 400 022. This exclusivity applies to 

28 and includes any claim against an employee, agent, or other 

29 person for whose actions the licensee is alleged to be 

30 vicariously liable and to any management company, parent 

31 corporation, subsidiary, lessor, or other person alleged to be 

14 
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1 I directly liable to the resident or vicariously liable for the 

2 actions of the licensee or its agent 

3 lb) However 1 ss 400.023-400 0242 do not prohibit a 

4 resident or a resident 1 s legal guardian from pursuing any 

5 administrative remedy or lilJUTICtive relief available to a 

6 resident as a result of a deprivation of the rights specified 

7 in s 400 022, whether or not the deprivation of rights 

8 resulted in personal injury to, or the death of, the resident. 

9 In any case where there 1s a deprivation of rights that does 

10 not involve personal 1n7ury or death, including any claim for 

11 injunctive relief or an administrative remedy, the prevailing 

12 party shall be entitled to recover reasonable attorney's fees, 

13 not to exceed $25,000, and costs from the nonpreva1l1ng party; 

14 however, the joinder of a claim under this paragraph with a 

15 claim under paragraph (a) shall not be the basis for an award 

16 of fees or costs in such claim under paragraph (a}. Except as 

17 otherwise set forth in this paragraph, it is the intent of the 

18 Legislature that this provision for attorney's fees be 

19 interpreted in a manner consistent with federal case law 

20 involving an action under Title VII of the Civil Rights Act. 

21 (c) In addition to the remedies provided in ss

22 400 023-400 0242, a resident, a resident 1 s legal guardian, or 

23 the personal representative of the estate of a deceased 

24 resident may pursue an action under s 415.1111 In addition, 

25 a resident or a resident's legal guardian shall be entitled to 

26 pursue a claim for damages or injunctive relief for those 

27 violations of s. 400.022 that do not result in personal injury 

28 or death. 

29 (2) A claim pursuant to ss. 400.023-400.0242 may be 

30 I brought by the resident or his or her legal guardian, by a 

31 person or organization acting on behalf of a resident with the 

15 
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1 consent of the resident or his or her guardian, or, if the 

2 resident has died, the personal representative of the estate 

3 of the deceased resident 

4 (3 I In any claim brought pursuant to ss 

5 400.023-400.0242, the claimant has the burden of proving by a 

6 preponderance of the evidence that 

7 (a) Each defendant had an established duty to the

8 residenti 

9 

10 

(bl Each defendant breached that duty; 

(c) The breach of that duty is the proximate cause of

11 the personal injury to, or the death of, the resident, or the 

12 proximate cause of the deprivation of the resident's rights 

13 specified in s. 400 022; and 

14 {d) The proximate cause of the personal inJury, death, 

15 or deprivation of the resident's rights resulted in damages. 

16 (4) For purposes of ss. 400.023-400 0242, a licensee

17 breaches its established duty to the resident when it fails to 

18 provide a standard of care that a reasonably prudent nursing 

19 home would provide under the same or similar circumstances A 

20 deprivation of the rights specified in s. 400.022 or in any 

21 other standard or guidelines specified in this part or in any 

22 applicable administrative standard or guidelines of this state 

23 or a federal regulatory agency shall be evidence of a breach 

24 of duty by the licensee 

25 (SI A licensee shall not be liable for the medical 

26 negligence of any physician rendering care or treatment to the 

27 resident exce.E.LJor the services of a medical director as 

28 I required in this part Nothing in this subsection shall be 

29 construed to protect a licensee from liability for failure to 

30 provide a resident with appropriate observation, assessment, 

31 
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1 nursing diagnosis, planning, interv�ntion, and evaluation of 

2 care by nursing staff 

3 {6) An action for damages brought under ss. 

4 400.023-400.0242 must be commenced within 2 years after the 

5 date on which the incident giving rise to the action occurred 

6 or within 2 years after the date on which the incident is 

7 discovered, or should have been discovered with the exercise 

8 of due diligence. However, the action may not be co�menced 

9 later than 4 years after the date of the incident or 

10 occurrence out of which the cause of action accrued. In any 

11 action covered by this subsection in which it is shown that 

12 fraud, concealment, or intentional misrepresentation of fact 

13 prevented the discovery of the inJury, the period of 

14 limitation is extended forward 2 years from the time that the 

15 injury is discovered, or should have been discovered with the 

16 exercise of due diligence, but such period may not in any 

17 event exceed 7 years after the date that the incident giving 

18 rise to the in� occurred 

19 (7) As used in ss 400 023-400.0242, the term

20 
I 

(a} 11 Claimant II means any person who is entitled to 

21 recover damages under this part. 

22 lb) ''Licensee'1 means the legal entity identified in 

23 the application for licensure under this part which entity is 

24 the licensed operator of the facility. 

25 {c) 11 Medical expert 11 means a person duly and regularly 

26 engaged in the practice of his or her profession who holds a 

27 health care professional degree from a university or college 

28 and has had special professional training and experience, or a 

29 person who possesses special health care knowledge or skill, 

30 concerning the subject upon which he or she is called to 

31 testify or provide an opinion 

17 
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1 (d) 1
1 Resident 11 means a person who occupies a licensed 

2 bed in a facility licensed under this part 

3 (8) Sections 768 16-768 26 apply to a claim in which

4 the resident has died as a result of the facility's breach of 

5 an established duty to the resident. In addition to any other 

6 damages, the personal representative may recover on behalf of 

7 the estate pursuant to ss. 768 16-768.26. The personal 

8 representative may also recover on behalf of the estate 

9 noneconomic damages for the resident 1 s pain and suffering from 

10 the time of inJury until the time of death. The limitations 

11 set forth in s 768.21(8) do not apply to a claim maintained 

12 under this section where a resident has died as a result of 

13 the nursing home 1 s breach of a duty to the resident 

14 (9) For the purpose of this section, punitive damages

15 may be awarded for conduct which is willful, wanton, gross or 

16 flagrant, reckless, or consciously indifferent to the rights 

17 of the resident. 

18 I 10) Discovery of financial information for the 

19 purpose of determining the value of punitive damages may not 

20 be had unless the plaintiff shows the court by proffer or 

21 evidence in the record that a reasonable basis exists to 

22 support a claim for punitive damages. 

23 (11) In addition to any other standards for punitive

24 damages, any award of punitive damages must be reasonable in 

25 light of the actual harm suffered by the resident and the 

26 egregiousness of the conduct that caused the actual harm to 

27 the resident 

28 (12) Any portion of an order, judgment, arbitration

29 decision, mediation agreement, or other type of agreement, 

30 contract, or settlement that has the purpose or effect of 

31 concealing information relat�ng to the settlement or 

18 
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1 resolution of any claim or action brought pursuant to this 

2 part is void, contrary to public policy, and may not be 

3 enforced. No court shall enter an order or 7udgment that has 

4 the purpose or effect of concealing any information pertaining 

5 to the resolution or settlement of any claim or action brought 

6 pursuant to ss. 400 023-400 0242 Any person or governmental 

7 entity has standing to contest an order
1 Judgment, arbitration 

8 decision, mediation agreement, or other type of agreement
1 

9 contract, or settlement that violates this subsection A 

10 contest pursuant to this subsection may be brought by a motion 

11 or an action for a declaratory judgment filed in the circuit 

12 court of the circuit where the violation of this subsection 

13 occurred 

14 (13) The defendant must provide to the agency a copy

15 of any resolution of a claim or civil action brought pursuant 

16 to ss 400.023-400.0242 within 90 days after such resolution, 

17 including, but not limited to, any final judgment, arbitration 

18 decision, order, mediation agreement, or settlement. Failure 

19 to provide the copy to the agency shall result in a fine of 

20 $500 for each da it is overdue The a enc shall develo 

21 forms and adopt rules necessary to administer this s�bsection. 

22 Section 5. Subsections (1) throu�h (11) of section 

23 400.023, Florida Statutes, as amended by this act, shall apply 

24 to causes of action accruing on or after October 1, 2001. 

25 Subsections (12) and (13) of section 400.023, Florida 

26 Statutes, as amended by this act, shall apply to causes of 

27 action in existence on October 1� 2001. 

28 Section 6. Effective October 1, 2001, and applicable 

29 to causes of action accruing on or after that date, section 

30 400.0235, Florida Statutes, is created to read·

31 
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By the Fiscal Responsibility Council and Committee on 
Elder & Long-Term Care and Representatives Green and Murman 

A bill to be entitled 

An act relating to long-term care; amending s. 

400.0073, F S., relating to state and local 

ombudsman council investigations, requiring 

ombudsman verification and reporting of nursing 

home staff on duty and the posting thereof, 

providing penalty for refusal of a nursing home 

or assisted living facility to allow entry to 

an ombudsman; amending s. 400.021 1 
F S.; 

revising definitions, defining 1'controlling 

interest II and 11 voluntary board rnember 11 ; 

creating s 400 0223, F S , requiring nursing 

homes to allow electronic monitoring of 

residents in their rooms, requiring posting of 

notice, providing facility requirements, 

providing penalties, amending s 400 023, F S , 

providing for election of survival damages, 

wrongful death damages, or recovery for 

negligence, providing for attorney's fees for 

inJunctive relief or administrative remedy, 

providing that ch 766, F.S., does not apply to 

actions under this section, providing burden of 

proof; providing that a violation of a right is 

not negligence per se, prescribing the duty of 

care, prescr1b1ng a nurse's duty of care, 

eliminating presuit provisions, eliminating the 

requirement for presuit mediation; requiring a 

copy of complaint to be served to the Agency 

for Health Care Administration, creating s. 

400 0233, F.S., providing for presuit notice; 

prohibiting the filing of suit for a specified 

1 
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(10) (a) A licensee who operates a nursing home

2 
I 

facility in violation of this section is sub7ect to a fine not 

3 exceeding $500 per violation per day pursuant to s 400 102.

4 

5 

6 

7 

8 

9 

lb) A person who willfully and without the consent of 

a resident or legal represe�tative hampers, obstructs, tampers 

with, or destroys an electronic monitoring device or tape 

commits a misdemeanor of the first degree, punishable as 

2rovided in s 775.082 or s 775 083 

Section 4. Effective July 1, 2001, and applying to 

10 
I 

causes of action accruing on or after that date, section 

11 400.023, Florida Statutes, is amended to read: 

12 

13 

400.023 Civil enforcement --

I 1 I Any resident whose rights as specified in this 

14 part are violated deprived or infringed upon shall have a 

15 cause of action for long-term care facility negligence agai11st 

16 an1 licensee respcmsible for the violation. The action may be 

17 brought by the resident or his or her guardian, by a person or 

18 organization acting on behalf of a resident with the consent 

19 of the resident or his or her guardian, or by the personal 

20 representative of the estate of a deceased resident regardless 

21 of the cause of death If the action alleges a claim for the 

22 resident's rights or for negligence that caused the death of 

23 the resident, the claimant shall be required to elect either 

24 survival damages pursuant to s 46 021 or wrongful death 

25 damages pursuant to s 768.21 when the cause of death resulted 

26 I from the deprivation or infringement of the decedent's rights. 

27 If the action alleges a claim for the resident's rights or for 

28 negligence that did not cause the death of the resident, the 

29 personal representative of the estate may recover damages for 

30 the negligence that caused injury to the resident.The action 

31 may be brought in any court of competent Jurisdiction to 

16 
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1 I e�force such rights and to recover actual and punitive damages 

2 I for any violation of depiivation 01 L1f1ingettte11t on the rights 

3 of a resident or for negl�gence Any resident who prevails in 

4 seeking injunctive relief or a claim for an administrative 

5 remedy is entitled to recover the costs of the action, and a 

6 reasonable attorney's fee assessed against the defendant not 

7 to exceed $25,000. Fees shall be awarded solely for the 

8 injunctive or administrative relief and not for any clain or 

9 action for damages, whether such claim or action is brought 

10 together with a request for an in7unction or administrative 

11 relief or as a separate action, except as provided under s 

12 768.79 or the Florida Rules of Civil Procedure Sections 

13 400 023-400 0238 provide the exclusive remedy for a cause of 

14 action for recovery of damages for the personal injury or 

15 death of a nursing home resident arising out of negligence or 

16 I violation of rights specified in s. 400 022 This section 

17 I shall not be construed as precluding theories of recovery not 

18 arising out of negligence or s 400.022 that are available to 

19 I a resident or to the agency The provisions of chapter 766 do 

20 I not apply to any cause of action brought under ss. 

21 400.023-400.0238. Any plaintiff who pievails in any such 

22 I action may be entitled to recover reasonable attorney •s fees, 

23 I costs of the action, and damages, unless the court finds that 

24 I the plaintiff has acced 1n bad faith, with malicious purpose, 

25 I and that there was a complete absence of a justiciable issue 

26 I of either law or fact Prevailing defendants 11,ay be entitled 

27 I to recovei reasonable attorney's fees pursuant to s. 59 105. 

28 I 'I'he remedies provided in Llil.!i section are in addition to and 

29 I cutttctlative with ochei legal and adtt1inistralive iemedies 

30 I acailable to a resident and to the agency 

31 

17 
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1 (2) In any claim for long-term care facility

2 negligence causing injury to or the death of a resident, the 

3 claimant shall have the burden of proving, by a preponderance 

4 of the evidence, that 

5 

6 

7 

8 

9 

(al �he defendant owed a duty to the resident, 

(bl The defendant breached the duty to the resident, 

(cl The breach of the dutL is a le9al cause of loss, 

inJury, death, or damage to the resident, and 

(di The resident sustained loss, inJury, death, or 

10 damage as a result of the breach. 

11 

12 Nothing in this part shall be interpreted to create strict 

13 liability. A violation of the rights set forth in s. 400 022 

14 or in any other standard or guidelines specified in this part 

15 or in any applicable administrative standard or guidelines of 

16 this state or a federal regulatory agency shall be evidence of 

17 negligence but shall not be considered negligence per se. 

18 fz-t 

19 I criteria. 

20 

21 

22 

f-,t-) 

fui 

f-e-) 

23 I prope1 ly, 

24 i-<:li

ALLO1neys 1 fees shall be based on the following 

The Lime and labor required, 

The nouelly and difficulty of the questions, 

Tlte s]cill 1equisite co perforttt tl1e legal service 

'fhe preclusion of ochex etttployment by the attorney 

25 I due to che acceptance of the case, 

26 

27 

28 

29 

t-e-) 

ITT 

rg-) 

fhi 

30 I attorneys, 

31 f-±-) 

The customary fee, 

Hhether the fee is fixed or contingent, 

The atttou�1t in.clued or the resales obtained, 

The experience, reputation, and ability of the 

The co.!its expended Lo prosecute the claim, 

18 
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1 t-j-) Cfhe type of fee a11angunent bet.,een U1e attorney 

2 I and the clie�1t, 

3 ftj Hhether the rclcvadt llidrket requires a co11L1ngc1cy 

4 I fee malt1pl1c1 Lo obtaL1 compeleat counsel, 

5 f-H Hhcthc1 the attorney was able to m1t19atc the 11sk 

6 I of nonpayment lll any way , 

7 I 3) In any claim for long-term care facility 

8 negligence, a licensee, perso�, or entity shall have a duty to 

9 exercise reasonable care. Reasonable care is that degree of 

10 care which a reasonably careful licensee, person, or entity 

11 would use under like circumstances 

12 (4) In any claim for long-term care facility

13 negligence, a nurse licensed under part I of chapter 464 shall 

14 have the duty to exercise care consistent with the prevailing 

15 professional standard of care for a nurse The prevailing 

16 professional standard of care for a nurse shall be that level 

17 of care, skill, and treatment which, in light of all relevant 

18 surrounding circumstances, is recognized as acceptable and 

19 appropriate by reasonably prudent similar nurses. 

20 fil-B-t A licensee shall not be liable for the medical 

21 negligence of any physician rendering care or treatment to the 

22 resident except for the administrative services of a medical 

23 director as required in this part. Nothing in this subsection 

24 shall be construed to protect a licensee, person, or entity 

25 from liability for failure to provide a resident with 

26 appropriate observation, assessment, nursing diagnosis, 

27 planning, intervention, and evaluation of care by nursing 

28 staff. 

29 {6) The resident or the resident 1 s legal 

30 representative shall serve a copy of any complaint alleging, 

31 in whole or in part, the violation of any rights specified in 

19 
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1 this part to the Agency for Health Care Administration at the 

2 ti�e of filing the initial co�plaint with the clerk of the 

3 court for the county in which the action is pursued 

4 (4) Claimants alleging a dcp1ivat1011 01 inf11ngement 

5 I of adequate and approp1iate 11-alth ca1e pursuant to s 

6 I 400 022 (1) (k) which resulted in personal injury to or the 

7 I death of a resident shall conduct an investigation which shall 

8 I include a review by a licensed physician or registered nurse 

9 I fall1ilia1 with the standard of nursL19 ca1e fo1 nursing halite 

10 I re�adents pursuant to this part Ady complaint alleging such 

11 I a deprivation or 1nfr1119ement shall be accotttparned by a 

12
1 

verified statement from the reviewer that there exists reason 

13 Le believe that a dep1..:.vat1on or infringu11ent occurred du11119 
14 I the resident I s stay at the nursing 1±011,e. Such opinion shall 
15 I be based on records or other 1nfo1matic11 available at the time 

16 I that suit 1s filed Failuxe co provide records 111 accordance 

17 I with the requirements of this chapter shall waive the 

18 I 1equiremenl of the verified statement. 

19 t5i For the purpose of Lins section, pmnt1ve damages 

20 I may b e  awarded for conduce winch is willful, wanton, gross or 

21 I fl t }- less or consciously 111d1fferent Lo the rights agran, .1.c::: ...... � , 

22 I of the resident. 

23 

24 

25 

rn 'i'o recover attorney s fees under this sect.'...011, the 

follow1119 conditions p1ecede11L must be 11,ct 

w Within 120 days after the filing o£--,t responsive 

26 I pleading or defeusi ve motion to a complaint brought under this 

27 I section and befoxe trial, the par ties or their designated 

28 I representatives shall meet in mediation Lo discuss the issues 

29 I of liability and damages in accordance with this paragraph for 

30 I the purpose of an eaxly resolution of che tttatter 

31 

20 
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1 I 

1 �Htltin 68 days after the filing of the 1espuns1ve 

2 pleading or defensive motion, the parties shall. 

3 a. Agree on a 11tediator If the pa1ties cannot agree on

4 a mediator' the defe11dant shall lttttttediately notif ll c t 

5 1 
Y 1e our , 

w nch shall appoint a 1t1ediator witlnr 18 d ft ½ i &JS a er SdCi 

6 notice. 

7 I b. Set a dale for tttedrallon

8 C Prepare an order for the court that identifies the
9 I mediator, the 3clreduled date of the 111ed..'..at ion, ar1d other tentts 

10 I of the med1ation Absent any disagieement between the pa1tie5, 

11 I the court may issue the order for the mediation sub111itted by 

12 I the parties ••ithout a hearing 
13 2. 1P½1e mediation must be concluded �ithin 128 days
14 after the filing of a respon.!:1vc pleading or defensive motion. 

15 'fhe date may be cxte1tded only b'y agreuttent of all par tics 

16 subject to mediation under tins subsection. 

17 3. 'fhe mediation shall be conducted 111 the following
18 J manner 

19 " Each party shall ensure that all persons necessary 

20 I for cotttplele settlement authority are present al the 
21 I mediation. 
22 

23 
b. Each pa1ty shall mediate 111 good faith. 
4. All aspects of the med1at1011 winch are not

24
1 

specifically established by this subsection tttct5l be conducted 

25 accord1119 Lo the xules of practice and procedure adopted by 

26 I the Supxeme Court of Lins state. 
27 fb-) If the pa1ties do not settle Lite case puxsuant to 

· tio1 de at media i f the defendant llta 
l la�t offu O

rt that 

28 mediation, tie 

d tor in a written re,-,u d d by the me ia
rade 111 

l 11 be recor e 
l d L the offer "aa " 

29 Sid 
ff t 1e a E L s ti e at.tount of the o e. ' 

. t d If the tttat tu 

30 sea e I 
l ff was reiec e id the date t iE o '--,... 31 WI 1L1ng' di 

21 

CODING :Words slx 1dcen are deletions; words underlined are additions. 



Florida House of Representatives - 2001 

187-937-01

CS/HB 1879 

1 
I 

subsequently p1oceeds Lo Llial undu Lins section and Lite 

2 plaintiff prevails buc is awarded an amount 1n datt1ages, 

3 I exclusive of attorney Is fees, which is equal to or less than 

4 I the last offer made by the defendant at mediation, the 

5 I plaintiff 1s not entitled Lo recover any attorney Is fees. 

61 
(c) 'fhis subsection applies only Lo claims for

7 liability and damages and does not apply Lo actions for 

8 I u1Junct1ve 1elief 

9 

10 

11 

that 

f-d-t 'Phis subsection appl..:.es to all causes of action 

accrue 011 or afte1 October 1, 1999 

f-'H Discovery of financial infor111ation for the purpose 

12 I of dete1mi11ing the value of punitive damages may not be had 

13 unless the plaintiff shows the court by proffer or evidence 1n 

14 the record that a reasonable basis exists to support a claim 

15 for pmutive damages. 

16 f-8-) In addition to any other standards for punitive 

17 I damages, any award of pun.:.tive damages 11mst be 1easouable 1n 

18 
I 

light of Lite actual ha1m suffered by Lite resident and the 

19 egregiousness of the conduct that caused the actual haritt to 

20 I the resident. 

21 Section 5. Effective July 1, 2001, and applying to 

22 causes of action accruing on or after that date, section 

23 400 0233, Florida Statutes, is created to read 

24 400 0233 Presuit notice, investigati_on; notification 

25 

26 

27 

28 

29 

30 

31 

of violation of resident's rights or alleged negligence, 

claims evaluation procedure, informal discovery; review.-­

(1) As used in this section, the term:

la) "Claim for long-term care facility negligence 11 

means a negligence claim alleging in1ury to or the death of a 

resident arising out of an asserted violation of the rights of 

22 
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� "Nursing service" means such SC'rv1ces or acb� as may he ren­
dered, directly or mdirectly, to  and m behalf of a person by md1v1duals as 
defined m s. 464 .003 

( 1 5 11-14-1 "Plannmg and c;;('rVH'r are.1" mP<ms the geographic <Hf'n m which 
the Older Amen rans Act programs are adm111 1stC'rrd and service� are deliv­
ered by the Department of Elderly Affairs 

(16 )(...+5...) "Respite care" means adm1ss10n to a nursmg home for the pur• 
pose of prov1dmg a 8hort period of n•st or n'l ief  or emergency alternahvP care 
for the primary caregivpr of an md1v1dual rerc1vmg carr at home who, 
without home-hasrd care ,  \\ ould otherwrnr rPqmre 1m,tituhonal care 

( 1 7 1(....l.6...j "RestdPnt care p lan" means a wnt tC'n plan developed, mam­
tamed, and n'v1ewed not less than quartPrly hv a registered nurse, \v1th 
parh cipat10n from other facli 1ty staff .md the resident or h i s  or hrr dcsignee 
or legal repre-;entattvf', which mclude5 a comprPhPns1Ve assessment of the 
needs of an md1v1dual resident, the t.YJ:Le anrj.Jr�c;i_ucncy of services reqmred 
to provide the necessary care for the _ r_:1;s1dent to attam or m _t!_mtam the 
highest practicable physical, mental, and p5ychosoctal wcl l-bemg, a listing 
of services provided within or outside the fac1hty to meet those needs, and 
an explanat10n of service goals  Thr Irs1_d ent t an• ,gill,n must be signed_b__y the 
�l tr_cctor of nurhmg and th �·�-;tc;lent, the resident's dt>stgnee, or .tb� Les1d_ent's 
Jegal represen_t_ntJ v_� 

1.lfil(...l+.} "Resident designee" means a person, other than the owner, ad­
m1mstrator, or Pmployee of the fac1hty, dP-;1gn,1tl-d m wntmg by a res1dent 
or a resident's guardian , 1f the re:-.1dent 1s ad1ud1cated mcom petcnt, to be the 
rrs1dent's representative for a spPc1 fic, hm1ted purpose 

U_�)� "Slate ombudsman council"" means the State Long-Term Care 
Ombudsman Counci l estabhshed pursuant to s 400 0067 

{20) ''Voluntary board t1Jem_bpr" means a <llfertor o( cl__f!Ot-for-profit corpo­
rat10n or orga111zat10n who serv�s E;ol.rJy _ _1J1 a vo_luntary capacity fo:r the 
£Qrporat10n or organizat1 0n, doe§ _l}ol receive dllY remunerat10n for his or her 
services on the board of d11:.e_ctors, and has no financ:_1�1 mterest in the corpo­
ration or organ1zat10n The agency shal l re_cQgmz;e __ ,! _Qerson as a voluntary 
board membc:r followmg subm1ss10.!l.__o_f_�.B_tatenient to the agency QY. the 
director and_the not-for-profit corpo_r�t_1gn_q_r _org.101zat10n which aflirms that 
the direct9r conforms tu this dfillm_t10n Tht>_ ..,t.1tPnwnt affirmmg_the _statmi 
Qf the director must Le subm_1tjed_ to the agency on a fi;>rm_ pro\'lded by the 
agency 

Section 3.  The Agency for Heal th Care Admm 1strnt10n and the Office of 
the Attorney General _ _  s _h_�llJomtly study the potent_1al use of electromc mom­
tonng device-; m nursmg home facihtie_� _l1cen�Q. _under part II of chapter 
400. Flonda Statutes The study shall mclud� b1,itnot be ltm1ted to, a review
of the current use of electromc momtormg_ c_foy1ce� by nursing home fa_c1hbe!
and the1_Lresidents and other h_gg.lth_care _fa_c_il 1hes, an analysis of other state
laws Qnd proposed legJslat10n rel atc-_d _to the mandat ed USP 9f _d�ctronic
momtormg dev ices m nursmg_ b_o:rne fac1hhes

1 
an analysis of the potential

r_amificat 10ns of re.ml1.rmg fac1ht1es to install su_ch deY1ces when requested
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by or on behalf of a resident_; the 1mµact __ qf_thc devices_ on the pnvacy ::,:i.nd 
dignity of the resident on whose behalf the device 1s mstalled and other 
residents who may be affected by the (iev1ce, the_Qotcntial impact on improv­
ing the care of res_1dents, the _Qo_kl_l_tial im_p_act _9_ n  the ca1-:_�env1ronment anQ. 
on staff recrmtment and rC'k1J...t10Q._,_gppropn_Qte m,e§ of any _t_a....Pfili_!( man­
dated by law, 1ncludmg mcthodb a,nd _ t_iyneframes [QI .I_e_Qurtmg any_@�stwn­
able mc1dents to the fac1hty and appropnate rGID}latory agencies, appropn­
ate security needed to protect the mtegnty of ta_pes for the__proted10n of th� 
resident and d1rcct-care staff; and_ the potential ram1ficat10ns on the care 
environment of allowmg the use of recorded_ tapes m l_eg_al proceedings, 
including any exceptions that should appJy 1f proh1h1_t_,,!L.The Agency_ for 
Health Care Admmistratrnn shall lead t_hP study ancl_es_hal l  submit the find­
ings and recommendat10ns of the_stu9y to the GovPru9r, the Pres1drnt of the 
Senate, and Speaker of the Ilot.g;�_nf Rcpresent_ative� by January 1, 2002 

Section 4 Effective May 15.  200 1 ,  and applymg to causes of action accru­
ing on or after that date, sect10n 400 023 , Flonda Statutes, 1s  amended to 
read: 

400.023 Civil enforcement -

{ 1) Any resident whose nghts as specified m this part m e  v10lated df'­
pnverJ. gr rnfr11::igncl YfHrn sha l l  have a causP of act10n Hgrt-mi-� aAy 1,-e� 
N!BpensiBle for the vwbtwn The ad 10n may be brought hy the rp-;1 dcnt or 
his or her guardian, by a prrson or orgamzahon actmg on beha lf  of a resi­
dent with the consent of the resident or his or her guardian , or by the 
personal representative of the estate of a deceas('d resident .ITg<1rdless of the 
cause of death. If th� act10n allc_ges a clann for the ret:.1den_t's nght5 or for 
negligence that cat1sed the death of the res1drnt the claimant shall be 
reqmred to elect mther survival _damages .P_l!.Q•mant to _s 46 021 or wro!l__g::ful 
death damages pursuant to s 7_6_8 21  when the cause-Of dea(h rewlted frem 
lh• doprivation or mfringemonl of the clecedenfe nght,;. If the act10n alleges 
a claim for the"res1dent's ng}lts or for neg}Jge_nce thaJ !!_1_d _I)_ot cause th_e death 
of the res1 dent, the persoJJ.al repres�nJ.at1ve of th� __ cstate may recover dam­
ages for the negligence that caused 1mury tq t_h_�_rcs1dent_ The actwn may 
be brought in any court of competrnt Junsd1ct10n to enforce such rights and 
to recover actual and punitive damages for any v10latI_qn of dep-nvatrnn el' 
infriagemefl.t An the rights of a resident QI' _for neghge_n�.f. Any resident who 
prevails 1n seekmg imunchvp rehef or a clm!}l for an �dmimstrativc_r:emedy 
i! entitled to_ recover the costs of the a1;t10n,_ dnd a _r���on�ble att_p_ rney's fee 
assessed agamst the defendant not_ to ex.ceed,$�G,000 Fees sh n i l  be awarded 
solely for the 1munchve or admJmstrahve r�hcf and not f_pr any claim_ or 
action for dama�s whether such claim 9r_a.s;t10n 1s bro!!@t together.: with 
a request for an 1munct10n or adm1mstr�t!.Y� rehef 01::_as a separate a_ct10n, 
except as provided under s. 7_68. 79 or the Flonda Rules of C1v1l Procedure 
Sections 400 023-400.0238 p_rov1de the exclusive rernccjy_for a causr of act10n 
for recovery of damages for the personal 1mury c:ir death of a J1Urs1ng home 
resident ans1ng out of neghge]).CC_q_r a v10l<1_t10n of nghts_ specified m s 
400.022 This sect10n does not preclude theone_�of recovery not ansmg out 
of negligence or s 400 022 which �re ava1labl�_ t.9 a res1d�nt __ or to the agencx_ 
The provis10ns of chapter 766 dii not apply Jo any cau��_o_f action brQllghl 
under ss 400 023-400 .0238 An;,'--plamtlff" he prevail, JR aRy s:ich aslleR 
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m 1y be enbtl0d to rm;guer reasgnable attorney's feei-;, eggts efthe actrnn, and. 
damages. m,less the court fiHds that the l'lamt,ffhas acted m had fa,th. ,..,th 
mahG1ous pYrporn, aRd that there mas a Gfn:nplote abseaco gf a JUSt1mable 
IBfi.�C'lti:wr law or fuct, l>,. flFB"alhng defendant may bs entitled to rem)l'Bf 
rPar OR able attorne�/fl Wes pt™Aflt tA R, 57 105, The remed1�--lGOO--I-A: 
t.h�-H�tHH+--a-Fe----lR additwn to and cumulatlVo :unth gther legal and adm1ms 
trative remodrns available t0 a remdent and tg the agency. 

@ In any c_l aim brought pursuant to this part alleging a v10lat10n of 
re�1dent's nghts _or negligence causing m1un· to or the death of a resident, 
the rlmmant shall have the burden of proving. by a preponderance of the 
�v1d� _nCf:!, that 

l;i I The d_efendant owed a duty to the resident. 

U, I The defendant breached the duty to the resident. 

lJ:..!_ jhe brea_�h of the duty 1s a legal cause ofloss, injury, death, or damage 
to the residen.t.,__n_nd 

Ld)_ The resident sustained loss, 1mury, death, or damagc>__A§___Jl_resu1t of 
\he lireach_ 

Nothing m th1s_J)art shall be mterpretcd to create strict hab11ity A violatrnn 
of the nghts set forth m s 400 022 or m any other standard or guidelmes 
spec1fi�d m th15 part or 1n any apphcable admm1§trahve standard or gmde­
lmes of this strrte or a federal regulato_ry agency shall be evidence of negh­
��e but shal l not be considered neghgence per se 

� Attorneys wes shall be based on the fullov•mg eritena. 

(a • The t,mo and labor re'luired; 

,h ,---'l'be-ruweltY-a» 

( c I The sk,ll requmte to perform the legal servrne properly. 

kl I The l'redusrnR ofsther employmeRt by the attorney due In the accept 
an<'P of t.he rarie, 

"'' �loo, 

w Whet.her the fee ,s fixed or coHt>� 

(g-+-- The amouHt involved or the results obtained. 

(-4.+_Tfle e�(p�nenso, roputatioB, aRd. ability of the attorneyu, 

'J ' The t;<l'e of fee arrangemeat between the attorHoy and the eheRt, 

t cy fee mYltipher to W lXThether the relevant market FPEfH:iros a son mgen 
OOt-arn eompetent sounse1i 
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4-)---\:Uhother tfle aitorney was ahle to 1Wirtga-te-4ll-e- nR-�npayment-----lH 
aay--waya 

(3) In any claim brought pursuant t9 �..,--- 400 02;t d hcense�_§on or
entrty t-i__hall l)q_vP __ a duty t_o ��rc1 s� __ rea&onahle car e Her�.9onahl f' _CQL�_ Js_ th1'!t 
@gLeC' of care which a reasonably carefu l  hcen�ee, pC'n,orh...!.![ ent1lv would
use Un_d�r like t:1rcUmst�nc

-
es 

- -- - - - - --- - ---

(4) In any claim for res1dPnt's nghts v10lat10n or neghgence h_y a nurse
licensed under part I of chapter 464 o:;_uch nurse shall have the dutv to 
exerci�e care con_s1stent with the prevailmg profess10nal st andard of care for 
a nurse The preva1 ling profe.ss10nal stanQ.ard of carr for a nm:_">£' shal l  bP 
that level of ca_r_r,_.':lkill, a:nd Lt eat1pcnt wh!c.h_._____l!Ll1ght of all r_Plt>y_ant sur� 
rounding circum.stati--1:'ill?---1§: rc<. og11 1zE;>d_as accE;>ptable and •mwinte by re_a ­
sonably prudent s1I_11i lar nu_1 "i (":i. 

(Q.l� A hcf'n:-;ee shall not hf' hable tor the m(•<l1cdl negligence of anv 
phys1crnn rendermg care or treatment to the resident <'Xcept for the J19-mm1�­
trabv� services of a medical director as rrqmred m thrn part Noth mg 1n this 
8Ubsect10n shall be construed to protect a hcensee _,__ p�n,on, or �•nttty from 
liability for failure to prov1dt:1 a res1dent with appropnate observdt10n, as­
sessm ent, nur.smg diagnoS1-;, plannmg, mtervpntwn , and eval uatrnn of carr 
by nursmg staff 

(6) The resident or the re:-;1dent's leg<c1J represC'nlahve shall �erve �
QU!!lY cumplamt _!.dlegmg m \\'hole or in P:J.rt a \  10lnhnn of any _nghts �_ec1-
fied !P� this pa r_t to the Agern y__fu_r._Health Care Ad_mm1�trat10n at tJ1e tlm<' 
of filmg the uutial complaJnt with thP clerk of the \OUrt fut thf' county m 
wh1c]l _the actwn_ 1s pursuPd. The regmrement of pro_v1d1ng '1 <. opY..Q[____t_lw 
�.m..12hnnt to the c1_gency dQ�•� not impair the resident's legal nght� or ab1 !_1 t_y 
to seek rehef for his or her daim 

(7) An act19n under this par_!: for a vJ.9 \ ahon o(_nghts o_r_�enc� recog­
nized herein 1s nut a claim fo_r medical l!lalpracttce, and the prov1s10n of s 
768 21(8) do nul apply to a rtmm allegmg death of the resident 

(4) Cla1rnanfr alleg::rng a dPprn atwn fff iHfrmgE'lnent 8f aElequate aHd
appropriate health rare purnuaRt ta s. lOQ 0221 1 I' k I wh10h rernlted m per 
1enal injury tA or lh�th--of a res1d.,TI-<-Bhall c,mdur.t--Af>--H+ve&l.\gatHm 
•,hioh chall mcl ooe--a--,evw-w---by--a-l.i.oens,,"-l'hYs•rwn er r�gisl,•red ™ 

Ith thP Fitand-a-m--4f nunnn.g cftrP fur nurnrng home rr,nden� 
HB fl 1crt Any E:ompl arnt alleg1�h Fl. dopn-V-a-Wffi--or +n-fm.gl-l­

iPd I tatemeHt from -t.H-€--n•vwmer that 
1 ox1st.P. roaEon ts bolleve that a d.Ppnvatrnn or mfnngement AGGurred 

mg home. Such o,n .. ,on ,hall l,e based 
serfls fir other u1tormahon ava1lah1e at tho hmP thaL s1;1-1t m filed 

i'ailure tA �rov1de r-PE:ords m accordance vnth the re4mrrments gfth.1c ch3-p­
!i-e- -t-he rec;iuirement of the uenfied ctHtement 

(5) For the purposP ef Uuc R-@drnn, purnt.iue dam ,gee ma�• be awarded fot-
1Hmd1tiot wl=11ch IE w1l1ful, wantGn, gross or flagrant, n•cklPFiG, or MnGE::i<msly 
iRd11klrent lo the nghte of the remdeHt-
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rn) To reeouer attorney's ieos under thu, sest10n, the followmg cemhtums 
precet=lent must be met, 

(a) lV1thl11 120 days after tho fi:Jrng ofa rPFif1FJRB1ve pleadmg er i=JcHmr1ve 
mgtrnn to a cAmplamt bro1:1ght under thll' s�clion and before tnal. t.1:H:! µart1os 
or--tru'-1r rle81�fRated representat1vos shall meet m mechatrnn te Q1r,cut>R----t.he 
rnsuer of habthty and damages in accArclance rn1th this paragraph fur---\00
l'"rf1ose of aR early resolutioR of the matter. 

1 W1HnR !lQ days aAer the filmg of the respoRs,ve pleadmg oHleftmR1''0
motioR, the part,es shall. 

�.,groe on a med1�tor, If th? part:ies ca1uwt agree on a msdia 
ant sl,all ,mmed,ately ,rntify the court wl,,ch slaall . t � 

te.-w1tl,1R lQ days after sucla Rohce. 
, appom a "..,_,.. 

h, i>et a date f<i• med,atrnR. 

4;---Prt>pare an grQm� tor the co· t th t d ti 
uled date of tl,e ,.;ed,�t;;R ;.,;

"
�h

a

t 
1 PRI'

(
"" the mediator, the !'ched 

d1&ag=r-PPment between the' parl 
8, 

�� 
erms e the me8iatwn, Absent--.aHy

mediation e1c1.flm1tted fl�• the pa��=� w
e court ma�• iesue the order fnr the 

�-Tne me,hat,oR must be s011sluded with 12() d 
a nwpnns1ue pleadmg gr d.ef:8ns1vo mHt.l.OR T"h

R

:-�
h

a�t
:J..

e-em
laaa,,

:
,;

�
-,

. t
.Jf)

'tteec
r
�t�

e f� 

hy agroenwnt of all parties subject. t.n media�wn under tlusP s:b
t

::e�::�
-Oruy 

J--Tlae mediat,oR slaaU be GORGusted IR the f<illawmg maimer: 

· Eash partJ' slaall eRsure that all 
ment aY.1.hontu are nreseRt at th ?£O

t 
HR n@cessary for oomplPtP ret.t.10 

- .t' tte meu1a rnn 

b Each party slaall mediate in good faith. 

4 All aspects gf the meEliatwn ..,h, ·h t fi I 
thm rHl;,F1ect1eR muRt be conduct d 

c �re ng ep0c1 ca ly est:=i.Ahf'hed. by

Q d 
P accorumg to the rules Bf:. pFaet. and

prere ure a opted. fly the Suf)rome Court of this stat;�
100 

I" I If the pan,es do net ttl ·h 
g_ £ rJ. 

88 0 • e caEs purn1ant te meci1at1en l.he--+ast.
eA<R aRt made at me<l,atrnn chall be <l d b th ' 

m a mnt.tcm repert that states the amount Of h u
ecor @ y  e mc.1d1ator 

made m mntrn« ancl ths �a•e t'- ,... 
1 e " er, the date the e,ffer was 

"' H -H u , He otter was re ect d If: ti, 
'-tuB-A-tl�• prneeeds t0 tnal under this Eiectl9 � e :

e ma
t.t

e
r -R

u
hne­

;;iynffdt'd---an-amAunt u-1 G l 
R aRd. the plamtlfT fl

. 
revrHlr but is 

t--0-- -l ►h 
amages, ex:c mw•e gfattorRPv's -fee6 1 

-01' ere "'"" the last offur madn lw-tl, d � ,( · · 
f)lamt.1ff IS net entitled. tg recouer any 3.ttg

r:eY?s1:;:nt at met=hat.wn, the

(<;)- ·This subsostio11 apphes on! t I � I 
doer not apply ta astioB; fu;�RJ:i�st�v: 

:�i;::r or 1aB1hty and damagPB and 

Id I This suhseshoR applies to II � 
Octeber 1, lQQQ 

a caus0c 9 act10n that assrue on fW--alter

(7) D1s1m,.ery offinanmal u1fuFmat10n f; th , 
value of fH•lHttwe damages may no AF B fH:1rpeso ef determ1mng the

224 

,,1

Ch. 2001-45 LAWS OF FLORIDA Ch. 200 1 -45 

�ourt by proffer er su1dence m the recArd that. a reafignable bat u;; ... �x1�
support a claim f-0r 1mn1b11�-damageg... 

rn) Jn add1trnH to cu-1y 0thrr 1·t 1nd.ardi;; fo:r punH111e dam;igu,, any av.,...a.ru
�t1.ve dam·1geR mui;;t ht� re·1wnrthle m hght ef thr ·1st.u,1cl �1<HHl-M¼�re<l 
by the remc:lont anrl the eg:r�gu:mn-11ef fi 0fthe cnnd.ud that ca1c-1-�d- t.-h� act ua! 

Section 5 I.i:ffedive M'1y 1 fl, 200 1,  and applying to cause� of action ,H .. cru­
ing on or after that date, Sf'dwn 400.0233, Florida Statutes, 1<. l fl', lled to
read: 

400.0233 Presuit notice 1nve...§tig__ahon; notification of V!olatrnQ of re�1 -
dent's rights or alleged neghgen_��_, -�laims evaluation proccdu_r:_�1nf_ornr nl
discovery, rev1eV{_ =:: 

(1) As used m this scct10n, the ter111_

�la1m for res1d_ent's nght:--. vrnlatwn or neghgence" nJean5_L! negli­
gence claim allegmg imury to or the death of a resident ansmg out of_ fl TI 

asserted v10lat10n of the rig:ht5_ of a resident under s 400 022 or an m,-,erte<l
dev1at10n from the apphcablc standard of care. 

(b) "In-5.urer" means ariy self- msurer authonzcd under s 627 : �5!'. ltabil.:
1ty msurance earner, 10mt m_1df'qvntmg association, or urn n�ured p!J.)'-..pec­
tive defendant 

(2) Prior to filing a claim for ;1 vrnlatton of a resident's ng):1ts u_e a c la im
for neghgence'"a cla1man_t_.i lk•.b.'lng mmry to or the death of  a res1 <lPnt  slg1Jl
notify each prospective d�frndant by certified mml, return receipt n'que�ted ,
of an asserted v10l_atrnn of a_ _r_(c'__.'-lJ_dent's nghts provided m s 400 022 m: 
deviation from the standard of care. Such nohficat10n 8hall mcl udf' an  1den­
tificat10n of the rights the prospecllv� defendant has v10lated and th� negli­
gence aJlcged to have cau8ed the mc1dent or mc1dents and a bnr,f de:-;cnphon
of the 1muries su.:8tained by t_hi; fL•s1dent which are rea8_onably 1dC'nhfi ahlt•
at the time of notice The nobce shal l  contain a certificate of coun;,el that
counsel's reasonable 1nvest1gatwn gave rise to a good-faith belief that
grounds exist for an actwn agmn�t each prospective def_rndant 

(3)(a) No smt may be fil�Qj'Qr a period of 75 days aftPr not ice _1c; mml£(j
to any prospf'_ctive defend!mt_ Durmg the 75-day pcnod t_]le pro<.,pt•c�e_
defendants or their m,;;ur<'rs �ha l l  conduct an evaluatwn of t hr L Lum to
determme the h@1hty o(_each <lClcndant and to  �'ltr th€- <l0magf'�(;f tb-1· 
claimant8 Each defend_ant or msurf't:_ of the defendant bhal l ha\ r _':!.____Q!__YJY­
dure for the prompt C'Valuatwn q( claims dunng the 7G-d ,iy pet 10d Tfw
procedure shall include onC' _9-r_more of the followmg-

1. Internal review by a duly yu�}Jficd facihty rl8k managf'r or <_;l,11m� 
adjuster, 

2- Internal rev1e\Y by counsel for each prospective defendant,

3, A guahty assurance comm1_t_tee authorized under any applicable stak 
or federal statute8 or regulahons.......m: 
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