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Bills
Select Year: 2001 m Select Chamber: _Senate l:l 'E;
O A Guide 1o the Format of This Page
Jump To: Bill TexKQ) Amendments(100) Staff Analvsis(4) Yote Historvi o) Citations

Senate 1202: Relating to Long-term-care Facilities

S1202
Aging and Long-Term Care, Brown-Waite; (CO-SPONSORS)
S 1200, compare CS/1ST BNG/M Q60S, H 1353, H 1981,
ENG/H 17593, 3rD BNG/H 1861, cs/H 1879,

GENERAL BILL/CS/CS/CS/3RD ENG by Appropriations,

Judicaiary; Health,
Holzendorf (Lanked

H1619, H1641, 1isT

1ST ENG/H 1881, cs/Cs/2ND

ENG/S 0792, S1320, S 1372, Cs5/CS/S 1426, CS/1ST ENG/S 1848)

Lenx term care Facilities, clarifies duties of ,ocal

re 1nspections Of nursing nomes & long-teim-care fatilities,

AHCA  JZfize £ 2<trorne, Gerneral to stody use ci

devices 1n navsi1nz homes,

wrcngful aeath damages, or recovery for ncgligcnce,

am>unt <t paniti & zaTmagec, rrovrades Zfcr divasicn ¢

etc Amends F> APPRQPRIATION 316 .13,597

except as othciwise prcvided

02,28 21 LENAIE Pfrei:led

03/01/01 SENATE Referrea to Health, Ajzing and Leng-1
Approrriaticne Subcimmittee or
ApPrcpr1alilns

LFPECTIVE DAVE

Health and Yuma~

_OUIC1.S
e TI1TES

orbudsman

eleztrcn.c ronitoring
prcevides for electaian ¢f ~arvival damages,

prescriges limit: on
p.ni-ive damrages,

05/15/ 001

~rm care, Jiarciary

Services,

03/16+01 SEHATF Intiroduced, referred to dealth., Aging and Long-Term “a:e,
Judiciaxr: , Apptepriations Sabcomri<ree on Healtrh and Human
Zer r1ses, Arrrcpriations -32 COUE3 T CZaritte~ agerda--
Health, Azing and Lang-Te'm Care 01/08,/01, 2 00 pm, 110-¢
--Tcmporaril, postponed

03 39,01 SFNATF Cn (omwaiztee cenda-- +23771, A31nz and L .ng-T<rr Care,
03/14,01, 12 1= pm, 113-S

C3/1%/91 ENATC C3 b, Hezlth, Ae«ing and fwong-Toim txre  (FAS 10 NA/S O
-5J 201439, TS y=ad farst time on 12 1€ C1 -EJ 1181

03/16/01 SENA!FN Jow .n Juaiciar, --J g2149

03/..:/C1 SENAIL On ommittee agenca - Juadiciar, 03/77/01, 2 00 pm, 112-¥
--Tempcraraly pIsti ned

(3/3C:04 <ENATE On (ommittee agenda-- Judimiary, £4,/04/01, 1 2¢ pm, 4.z-F
--1emporari1ly postroned

J4 501 SENATE n ‘lemr.zZee agenda-- Judiziar,, 04 12 <1, 2 30 3~ 41CT--x

04/10/01 SENAIE CS/CS by Judiciary (EAS 10 1MHAYS 1 -3J (02386, C3 reaa
first time on ud/18/01 -5J 0039

24 11,21 SENATE Witrdrawn from- Appropriitiins Zubccrmmitrce or Healtzn and
Ld4man services S5 U023

04/13/01 SENATEL Ncw 1 Appropriations -85 0C3Ye, Cn ccrmittee agendi -

FEprogriations  J4 JE 21, 3 U0 am, <12--

U4,18/N1 SZHA(~ JIS/MS/CS Ly- Approp:riat:dans, YkaS L0 Hafoe 1 £J ouvaa7, ¢S
rea. first time on 04/20/01 -SC 00448

2422 2L SEVATF Flarel cn CTalenday, cn secctrc veiding -8J n0¢4”

04/25/01 SENATE Fla ed on Special Order Ca.endar -£J 004-5, Reaa seuond tire . [
-€J 10533, Amcndment {s) a-dopted -ST 90534, -3J 00539, Ordered ~< 5~ j‘f
ergrassed -SC "I0g-2

04/27/01 SENATL Read third tamo -3C 07554, Amendment (s adcpted -3J w0835, CS { -,
pas ed as amended, YEAS 3 NAYS S -3J 00555, Irmediately - -
cert:fied -SJ rC555

05/27/01 HOUSE In Messaqes

04/30/01 HOUSE Receavel placed on Calendar, on seccnd rcadiny -HJ €139€,

Teal cecnc tine -41 113=s¢ Terporar.]l  posLpOone2 on seccia
resding, Jn Lnfinishted Bu. rels -he L1297 Lot ]!
05/u1/81 HOU3t Was taxen up HJ 01446, amendnent(s) adopted HJ 01450 G !

€5 J2'71 2USk Peai trnird Tirc -RJ 01329 M-Ticn oo reconsider falled N
-hJ 1530, CS passced as amenaed, (k&S 1. NAYVS 8 -dJ 0183 - Foed

35/02/0) SENA'LF In retuyning m2ssages

357y 11 SENATE Was ta<er ap -SJ 077€3  Arerdr:znt s' tc koase amendmrent s
adorted 3J N1A17, Ceoncurred in Hcuse amenament ' s) a3 amended e "/(3‘ f
-Sd 01643, Pemquested Housr te concur -8J vlé644, TF passed as
amenced, :1EAS 23 IAYS 7 -8J u1Bwa

35/0+,01 HCUSF In returning messages, Wa- taken up -kd 02756, Zoncurred
-HJ 02267, C¢< rassed as amended, YEALY 10+ NAy: 8 HJ 0°'°9%5
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05/C1/01 SENATE 1 icred engrossed,
¥ficers and prasentea te
J031-.8, See alsc SB 1200

05714 01

Signcd by

05 1571 heprc.ed by Gorerncr, Cnapter No

Bill Text: ‘IEE )

Bill Name
S 1202

S 1202C1
S 1202C2
S 1202C3
S 1202E1
S 1202E2
S 1202E3
S 1202ER

Committee Amendments and Filed Floor Amendments: LI_QE)

S 1202

HEGR WV [ I R

SERRISE[5H!

<hen enrolleca -SJ 02118

Joverncr

Amendment ID

S 1202C1

Amendment ID

S 1202C2

Amendment 10

S 1202C3

Amendment 1D

045942
063568
111486
113470
113614
113930
115682
130808
135980
163292
163828
183142
192074
201012
222646
261814
274038
324128
324740
340598
352358
364104
420752
420982
422664

(7624952 )

Date Posted
03/01/2001
03/17/2001
04/14/2001
04/21/2001
04/27/2001
04/28/2001
05/08/2001
05/07/2001

Date Posted

Date Posted

Date Posted

Date Posted

04/24/2001 «
04/25/2001 v
04/25/2001 v~
04/23/2001 v~
04/26/2001 v~
04/25/2001
04/25/2001 «
04/25/2001 &~
04/26/2001 v
04/25/2001 ~
04/25/2001 ~
04/25/2001
04/26/2001 -
04/26/2001

04/26/2001 -

04/25/2001 ~-

04/25/2001
04/26/2001
04/26/2001
04/25/2001
04/26/2001
04/25/2001
04/26/2001
04/23/2001
0472372001 v

AN ‘ N < AN

Availlable Formats
& Web Page & PDE
& Web Page & PDE
& Web Page & PDF
& Wep Page & PDF
3 Web Page & PDF
& Web Page » PDF
& Web Page & PDE
3 Web Page » PDE

Available Formats

Availlable Formats

Available Formats

Available Formats

Web Page » PDE
Web Page & PDF
Web Page ¥ POE
Wep Page & PDF
Web Page & PDF
Web Pagg & PDF
Web Page & PDF
Web Page & PDF
Web Page & PDF
Web Page & PDF

Eg

Web P

2 I VI VR SRV IR N T A N N
L 4
5
o

il

E
&

& Web Page & PDF

R

3 Web Page A PDF
3 Web Page & PDOF
& WebPage # PDE
& Web Page & PDF
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422736
i1 451258
460248
463060
472148
481674
501228
532194
534816
551686
552022
554666
564344
585886
600504
603406
630608
642598
651046
661090
665066
670640
672796
681006
684968
720092
720662
721130
! 762432
782386
793740
795360
805320
805842
832324
842270
861570
871564
875758
884726
894608
404424
935776
945166
3985764

S 1202€1
Amendment ID

183218

S 1202E2

(r15000)
(762 422)
45175

SR LS

ts) 0o
Fs
E TP

04/26/2001 v
04/23/2001 v
04/25/2001 v
04/25/2001 v
04/23/2001
04/25/2001 v
04/26/2001 o~
04/26/2001 «
04/25/2001 v
04/26/2001
04/25/2001 v
04/25/2001 v~
04/25/2001
04/26/2001
04/26/2001 v
04/26/2001 v
04/23/2001
04/23/2001 v
04/26/2001 o
04/26/2001
04/26/2001
04/24/2001
04/26/2001
04,/26,2001
04/25/2001
04/26/2001
04/26/2001
04/26/2001
04/23/2001
04/26/2001
04/25/2001
04/23/2001
04/24/2001
04/24/2001
04/26/2001
04/24/2001
04/26/2001
04/25/2001 v
04/25/2001 v
04/25/2001 v
04/23/2001 v
04/26/2001 v
04/26/2001 ©
04/26/2001 «
04/25/2001 v

CLTT TS VY TN (YT gL €

Date Posted
04/27/2001

Web Page &
Web Page B
Web Page &
Web Page &
Web Page
Web Page &
Web Page &
web Page
Web Page &
Web Page 2
Wweb Page &
Web Page &
Web Page ¥
Web Page &
Web Page @
Web Pags &
Web Page &
Web Page &
Web Page »
Web Page &
Wweb Page &
web Page ¥
Web Page B
Web Page &
Web Page &
wWeb Page
Web Page
Wweb Page &
Web Page &
Web Page &
Web Page &
Wepb Page ¥
Web page &
Web Page ¥
Web Page ¥
Web Page &
Web Page &
Web Page &
Web Page *
Web Page
Web Page &
Web Page &
Web Page &
Web Page &
Web Page &

[N O 2N VIE VIE "IN VN VIR VIR RE IR TN S S I R S VAN VR SR R O I I SO TR N RN RN O N TR VI R SRR O N R R N

20Info 03AS® 0252012020 62D°3ESess10nY 252020 |

PRE
PDF

PDE
EDE
POE
EDE
POE

PDF

p

REERERRERERERER

Available Formats

4 Wweb Page 2

PDRF
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Amendment 1D Date Posted Avallable Formats
074769 4T 1 04/30/2001 ~ 3 Web Page & PDF
105751 > 05/01/2001 3 Web Page & PDF
114741 (° - 04/30/2001 - 3 Web Page & PDF
163451 w 05/01/2001 -~ 2 Web Page & PDF
191785 B 05/01/2001 " » Web Page & PDF
) 194553 7 - .~ 04/30/2001 & web Page & PDF
2 e 215552 - . 05/04/2001 - 3 web Page & PDF
& 260568 > . 05/04/2001 - +* & Web Page & PDF -
323135 04/30/2001+~ 2 Web Page & PDF
341895 — ¢ 04/30/2001-<+ " ¢ & WebPage » PDE
424095 . 05/01/2001 — 3 Web Page & PDE
441093 05/01/2001 ~ & Web Page & PDF
472345 o 05/01/2001 v 3 Web Page & PDF
531051 04/30/2001 v 2 Wep cage & PDF
540936 v 05/02/2001 v~ A Web Page # PDF
A 563254 . 05/02/2001 v/ 9 WepPage & PDF
., A 582752 05/04/2001 / 5. A Web Page & PDF
620363 5 05/01/2001 « * Wep Page & PDF
633037 <! 05/01/2001 V~ & Web Page & PDF
635375 \\ 05/01/2001 ~ 9 Web Page » PDF
642555 ) 05/01/2001 v~ 3 WwebPage » PDF
N ( 711949 ' 05/01/2001 v > \WepPage » PDF
3 (260 510608 - 05/04/2001 2 Web Page & PDF
783009 "+ 7 05/01/2001 A Web Page ¥ POF
S5 A~ 794880 05/02/2001 «~ 4 Web Page & PDF
803155 05/01/2001 & Web Page & PDF
S /e 870386 - 05/02/2001 v~ 2 Web Page ¥ PDF
925107 04/30/2001 4 Web Page ¥ PDF
925473 ; 05/01/2001 X Web Pgge & PDF
931505 — 04/30/2001 v~ 3 Web Page & PDF
941027 M 05/01/2001 .~ 2 Web Page & PDF
944809 05/01/2001 3 Web Page » PDF
953807 05/01/2001 / _ - X WebPage & PDF
~ 962565 05/01/2001 3 Wweb Page & PDF
S M0 983088 05/03/2001 & WebPage & PDF
S 1202E3
Amendment ID Date Posted Available Formats
S 1202ER
Amendment ID Oate Posted Available Formats
Staff Analysis: (Top)
Analysis ID Sponsar Available Formats
e s 1202, - =l Health, Aging and Long-Term Care A PDF
. - s1202.,7 . Judiciary 2 PDF
',r’fl_\f/ Fe 51202, A 7 ; 7 Appropriations 3 PDF
s 1202 = HMS ¢ = ¢ 2 PDF
Vote History: (Tag)

4ofo 5242001 9 S6 AM
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Jump To: Biil Text(2} Amendments(28} Staff Analysis(4) Yote Historv(0) Citations

House 1879: Relating to Long-Term Care

H1879 GENERAL BILL/CS by Piscal Responsibilaty Council; Elder & Long-Term Care
(HCC), Greem; (CO-SPONSORS) Murman; Fiorentino (Linked 18T ENG/H 1881,

Compare CS/2ND ENG/H 0475, H 1353, H1581, H 1619, H 1641, S 0242,
cs/S 0688, S 1200, CS/CS/CS/3RD ENG/S 1202, C€5/CS/1ST ENG/S 1312,
$1372, cs/28D ENG/S 1SS8, cs/S 1726)

Len~-Torm Care, reg.ares orcuesmnan Verificaticn o reporting of nursing

nowe staff cn duty & posting thereof provides for =lection of survival

damages wrongful aeatn camagcs, -r recover, IZ:ir necligence  limits

actions agqinst nursing homes & assisted liring facil.ties  -20ures

fa. (11T, posting OF Fla "irsun3j kemes 3J17€ A3aTtlh L1t [ro .2es

performance review & 1ngervife training reguiremcnts for certaf:ed

nursing 3assi1stants, erc  Arenas E5 EFEFFECTICE DATE Usor oocring law

except as otnerwvise provided

05725 01 HOUSE Filed

0+/10/01 HOUSE TIntroduced -YJ 00492

0w 12 'wl BOJSE Pecerred to> Crun~1l for Fead r Infrsstructurs, Cownc.l for
Lealthy Communities -HJ 10512

24 '16/01 YOUSE Alsc referred to Tiscal %espcensihilizs I3.nial =0 LJ8I°

04/17/01 HOWSE On Cownncal agenda - council £or ~xeaay Infrastruectureo,
04/28°02, 1C 3¢ am, 404-H --Tempcrarily deferred
04,1520l HOUSE On Council agenda-- Coancil for Ready Infrastructure,

042001, 10 25 am, 404-H

04.20/01 HOLSE Favcrazles with 3> amendnent (s: by Ccunci. £or Ready
Infrastructur~, YEAS 19 MAYS 0O -HJy 0C=19

Ga,22/01 ROUSE  Now 1n (ouancl. for deslth. Commanizics -+4J 00549, Cn Councal
ag:nda-- Council fer Healtny Communities, 01/22/C1, 3 4% pm,
Feed Hal., Favcora .e wita 21 arerarent,s; gy- Council feor
Healthy Communities 1YEAS 1% NAYS 0 FCJ 00659

04.24°01 HWUSE ow xn Fi:cal Iesponsini_tTy Counzll -HJ UC<59, Cn Council
agenda - kiscal Pesponsakality Counc:il, 04/:4/01, 10 1S am,

Zl.-# C3 b,- FisTal “espensibiliz, ~s.ncal, IFX3 19
NA¢S L -HS 00965

Us 6 L1 ATLSE 28 read first time cn 0~ L6 U1 == 952, Zendirg retriean 0F
7S under kule & -1IJ 0N%EL  Placed on Zalendar, on secend

teadang - {J J0ER
05/04/01 HCUSE Died on Calendar, Ling/Iden/simsCompare pasecd, refer tc
CS ‘4B 375, TS/SB hER

Bill Text: 1;&2)

Bill Name Date Posted Available Formats
H 1879 04/06/2001 & Web Page & PDF
H 1879C1 04/27/2001 3 Web Page & PDF

Amendments: ‘_I_gez

H 1879

Lof3 5/24:2001 12 30 PM
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Amendment 1D
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Date Posted

Avallable Formats

022015 04/23/2001 S WeD Page » PDF
075949 04/23/2001 3 Web Page # PDF
083749 04/23/2001 3 \Web Page & PDF
091741 04/23,/2001 3 Web Page & PDf
105961 04/23/2001 3 Web Page ¥ PDF
132133 04/23/2001 3 Web Page & PDf
165741 04/23/2001 J Wweb Page & PDF
352153 04/23/2001 3 Web Page 3 PDF
364195 04/23/2001 3 Web Page & PDF
412707 04/23/2001 & Web Page & PDF
414211 04/23/2001 & Web Page & PDF
460213 04/23/2001 d Web Page & PDE
474199 04/23/2001 3 Web Page & PDF
495821 04/23/2001 & Web Page & PDF
504687 04/23/2001 3 MWeb Page ¥ PDE
572309 04/23/2001 3 Web Page » PDF
643061 04/23/2001 & Web Page & PDF
650653 04/23/2001 & Web Page & PDF
680153 04/23/2001 & Web Page A PDF
701161 04/23/2001 3 Web Page & PDF
723433 04/23/2001 2 Web Page 3 PDF
724613 04/23/2001 » \Web Page 2 PDF
955321 04/23/2001 4 Wep Page & PDF
984527 04/23/2001 3 Web Page & POF

H 1879C1

Amendment ID Date Posted Available Formats
113479 04/25/2001 3 Web Page & PDF
143853 04/25/2001 3 Web Page 3 PDF
503109 04/25/2001 & Web Page & PDF
841473 04/25/2001 4 Web Page & PDF

Bill Analysis. (Top)

Analysis ID Sponsor Available Formats

h 1879 Eider & Long-Term Care A PDF

h 1879 RIC 3 PDE

h 1879 HCC 3 POF

h 1879s1 FRC & PDF

No Vote History Avallable

Citations: (E

STATJTF CITATICNS (]1QQD!

Q101625
Q397,400
2400.0069
0400.0073
0400.021
0400 0.3

0400.0225

_Mode—ViewBillinfo&Billnum—1879& Y ear=2001

5:24.2001 12 30 PM
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Senate 1202: Relating to Long-term-care Facilities

S$1202 GENERAL BILL/CS/CS/CS/3RD ENG by Appropriations, Judiciary; Health,
Aging and Long-Term Care; Brown-Waite; (CO-SPONSORS) Holzendorf (Linked
S 1200, Compare CS/1ST ENG/H 0605, H 1353, H 1581, H 1619, H 1641, 1ST
ENG/H 1753, 3RD ENG/H 1861, CS/H 1879, 1ST ENG/H 1881, CS/CS/2ND

ENG/S 0792, S 1326, S 1372, CS/CS/S 1456, CS/1ST ENG/S 1848)

Long-term-care Faciiities, clarifies duties of local ombudsman councils

re (nspections of nursing homes & fong-term-care facilities, requires

AHCA & Office of Attorney General to study use of electronic monitoring

devices in nursing homes, provides for election of survival damages,

wrongful death damages, or recovery for negligence, prescribes limits on

amount of punitive damages, provides for division of punitive damages,

etc Amends FS APPROPRIATION $16,223,557 EFFECTIVE DATE 05/15/2001
except as otherwise provided

02/28/01 SENATE Prefiled
03/01/01 SENATE Referred to Health, Aging and Long-Term Care, Judiciary,
Appropriations Subcommittee on Health and Human Services, Appropriations
03/06/01 SENATE introduced, referred to Health, Aging and Long-Term Care,
Judiciary, Appropriations Subcommittee on Health and Human
Services, Appropriations -SJ 00058, On Committee agenda--
Health, Aging and Long-Term Care, 03/08/01, 2 00 pm, 110-S --Temporarily postponed
03/09/01 SENATE On Committee agenda— Health, Aging and Long-Term Care, 03/14/01, 12.15 pm, 110-S
03/14/01 SENATE CS by Heaith, Aging and Long-Term Care, YEAS 10 NAYS 0
-SJ 00149, CS read first time on 03/16/01 -SJ 00181
03/16/01 SENATE Now in Judiciary -SJ 00149
03/22/01 SENATE On Committee agenda-- Judiciary, 03/27/01, 2 00 pm, 412-K --Temporarily postponed
03/30/01 SENATE On Committee agenda-- Judiciary, 04/04/01, 1 30 pm. 412-K --Temporarily postponed
04/05/01 SENATE On Committee agenda-- Judiciary, 04/10/01, 8 00 am, 412-K
04/10/01 SENATE CS/CS by Judiciary, YEAS 10 NAYS 1 -SJ 00396, CS read
first ime on 04/18/01 -SJ 00399
04/11/01 SENATE Withdrawn from- Appropriations Subcommittee on Heaith and
Human Services -SJ 00313
04/13/01 SENATE Now in Appropriations -SJ 00396, On Committee agenda—
Appropriations, 04/18/01, 9 00 am, 412-K
04/18/01 SENATE CS/CS/CS by- Appropriations, YEAS 20 NAYS 1 -SJ 00447, CS
read first time on 04/20/01 -SJ 00448
04/20/01 SENATE Placed on Calendar, on second reading -SJ 00447
04/26/01 SENATE Placed on Special Order Calendar -SJ 00465, Read second time
-SJ 00533, Amendment(s) adopted -SJ 00534, -SJ 00539, Ordered engrossed -SJ 00543
04/27/01 SENATE Read third time -SJ 00554, Amendment(s) adopted -SJ 00555, CS
passed as amended, YEAS 33 NAYS 5 -SJ 00555, Immediately certified -SJ 00555
04/27/01 HOUSE In Messages
04/30/01 HOUSE Received, ptaced on Calendar, on second reading -HJ 01396,
Read second time -HJ 013397, Temporarily postponed on second
reading, On Unfinished Business -HJ 01397
05/01/01 HOUSE Was taken up -HJ 01448, Amendment(s) adopted -HJ 01450
05/02/01 HOUSE Read third time -HJ 01529, Motion to reconsider falled
-HJ 01530, CS passed as amended, YEAS 112 NAYS 8 -HJ 01531
05/02/01 SENATE In returning messages
05/04/01 SENATE Was taken up -SJ 01589, Amendment(s) to House amendment(s)
adopted -SJ 01617, Concurred in House amendment(s) as amended
-SJ 01644, Requested House to concur -SJ 01644, CS passed as
amended, YEAS 38 NAYS 0-SJ 01644
05/04/01 HOUSE In returning messages, Was taken up -HJ 02266, Concurred
-HJ 02267, CS passed as amended, YEAS 109 NAYS 8 -HJ 02295
05/04/01 SENATE Ordered engrossed, then enrollied -SJ 02118
05/14/01 Signed by Officers and presented to Governor
05/15/01 Approved by Governor; Chapter No. 2001-45, See also SB 1200
(Ch 2001-44), HB 1861



House 1879. Relating to Long-Term Care

H1879 GENERAL BILL/CS by Fiscal Responsibility Council; Elder & Long-Term Care
(HCC); Green; (CO-SPONSORS) Murman; Fiorentino (Linked 1ST ENG/H 1881,
Compare CS/2ND ENG/H 0475, H 1353, H 1581, H 1619, H 1641, S 0242,

CS/S 0688, S 1200, CS/CS/CS/3RD ENG/S 1202, CS/CS/1ST ENG/S 1312,

S 1372, CS/2ND ENG/S 1558, CS/S 1726)

Long-Term Care, requires ombudsman verification & reporting of nursing
home staff on duty & posting thereof, provides for election of survival
damages, wrongful death damages, or recovery for negligence, mits
actions against nursing homes & assisted living facilities, requires

facility posting of Fla Nursing Home Guide Watch List, provides
performance review & inservice trainring requirements for certified

nursing assistants, etc Amends FS EFFECTIVE DATE Upon becoming law
except as otherwise provided

04/05/01 HOUSE Filed

04/10/01 HOUSE Introduced -HJ 00492

04/12/01 HOUSE Referred to Counctl for Ready Infrastructure, Council for
Healthy Communities -HJ 00512

04/16/01 HOUSE Also referred to Fiscal Responsibility Council -HJ 00527

04/17/01 HOUSE On Council agenda-- Council for Ready Infrastructure,
04/18/01, 10 30 am, 404-H --Temporarily deferred

04/19/01 HOUSE On Council agenda-- Council for Ready Infrastructure,
04/20/01, 10 45 am, 404-H

04/20/01 HOUSE Favorable with 3 amendment(s) by Council for Ready
Infrastructure, YEAS 19 NAYS 0 -HJ 00549

04/23/01 HOUSE Now 1n Councii for Healthy Communittes -HJ 00549, On Councill
agenda-- Council for Healthy Communities, 04/23/01, 3 45 pm,
Reed Hall, Favorable with 21 amendment(s) by- Council for
Healthy Communities, YEAS 15 NAYS 0 -HJ 00659

04/24/01 HOUSE Now In Fiscal Responsibility Council -HJ 00659, On Councll
agenda— Fiscal Responsibility Council, 04/24/01, 10 15 am,
212-K, CS by- Fiscal Responsibility Council, YEAS 19
NAYS 2 -HJ 00966

04/26/C1 HOUSE CS read first time on 04/26/01 -HJ 00965, Pending review of
CS under Rule 6 -HJ 00966, Placed on Calendar, on second
reading -HJ 00966

05/04/01 HOUSE Died on Calendar. Link/Iden/Stm/Compare passed, refer to
CS/HB 475 (Ch 2001-53), CS/S8 688 (Ch 2001-67), SB 1200 (Ch 2001-44),
CS/CS/CS/SB 1202 (Ch 2001-45), CS/SB 1558 (Ch 2001-277), CS/SB 1726
(Ch 2001-194)
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Iiving facihities, amending s 400 426, F S, requiring that certain resi-
dents be examined by a licensed physician, amending s 400 4275, F S,
specifying minimum amounts of liabihitv insurance required to be car-
ried by an assisted Iiving faality, amending s 400 428, F S, reviaing
requirements for the survey conducted of licensed facihities by the
agency, amending s 400429, F S, providing for election of survival
damages, wrongful death damages, or recovery for neghgence, providing
for attorne)'s fees for injunctive relief or administrative remedy, provid-
ing that ch 766, F S, does not apply to actions under this section,
prescribing the burden of proof, providing that a vielation of a rnight 1s
not negligence per se, prescrinng the duty of care, prescribing a nurse’s
duty of care, ehminating presuit provisions, eliminating the require-
ment for presuit mediation, creating s 400 4293, F S, providing for pre-
suit notice, prohibiting the filing of suit for a specuified time, requiring
a response to the notice, tolling the statute of hmitations, limting the
discovery of presuit investigation documents, hinuting liabiity of presuit
investigation participants. authorizing the obtaining of opimons from a
nurse or doctor, authorizing the obtaining of unwworn statements, au-
thorizing discovery of relevant documents, prescribing a time for accept-
ance of settlement offers, requiring mediation, prescribing the time to
file suit, creating s 400 4294, F S, requiring the availability of facility
records for presuit investigation, specifying the records to be made avail-
able, specitying what constitutes evidence of failure to make records
ava:lable 1n good faith, specifying the consequences of such failure, cre-
ating s 400 4295, F S, providing that the provisions of s 768 21(8), F S,
do not apply to actions under part III of ch 400, F S, creating s

400 4296, F' S, providing a statute of imitations, providing a statute of
Limitations when there 1s fraudulent concealment or 1ntentional misrep-
resentation of fact, providing for application of the statute of limitation
to accrued actions, creating s 400 4297, F S | requiring evidence of the
basis for punitive damages, pralubiting discovery relating to finanual
worth, providing for proof of punitive damages, defining the terms “in-
tentional mrscunduct” and “gross negligence”’, prescribing critema gov-
erning employers' hability for punitive damages, providing for the reme-
d:al nature of provisions, creating s 400 4298, F S, providing linuts en
the amount of punitive damages, providing for the calculation of attor-
ney's fees, creating s 400 4303, F S, requiring that copies of certain
documents be forwarded to the state attorney if pumitive damages are
awarded, amending s 400 434, F S, authonizing the Agencv for Health
Care Administration to use information obtained by certain councils,
amending + 400 435, F S, relating to maintenance of records, contorm-
Ing provisions to changes made by the act, amending s 400441, S,
clanfying tacihty mspection requirements, amending s 400 442, F S,
relating to pharmacy and dietary services, conforming provisions to
changes made by the act, creating s 408 449, F S, prohibiting the alter-
ation or falsification of medical or other records of an assisted living
facility, providing penalties, amending s 464 203, F S |, revising certafi-
cation requircments for nursing assistants, authorizing employment of
certain nursing assistants pending certification, requinng continuing
education, amending s 397 405, F S, relating to service providers, con-
forming provisions to changes made by the act, prohibiting the 1ssuance
of a certificate of need for additional nursing home beds, providing intent
for such prohibition, reenacting s 400 0255(3), (8), F S, relating to dis-
charge or transfer of residents, reenacting s 400 23(5), F S, relating to
rules for standards of care for persons under a speaified age residing in
nursing home facilities, reenacting s 400 1912, (6}, F S, relating to
requirements for providing information to consumers, reenacting s

400 0225, F S, relating to consumer satisfaction surveys for nursing
homes, reenacting s 400 14114), 151, F S, relating to the repackaging of
residents’ medication and access to other health-related services, reen-
acting s 400 235(3)(a), {4), (9), F S, relating to designation under the
nursing home Gold Seal Program, reenacting s 400 962(1), F S, relating
to the requirement for licensure under pt IXof ch 400, F S, reenacting
s 10 of ch 2000-350, Laws of Florida, relating to requirements for a
study of the use of automated medication-dispensing machines in nurs-
ing facilities and for demonstration projects and a report, amending s

627 351, F S, creating the Senmior Care Facility Jaint Underwnting As-
sociation, defining the term “semnor care facihty”, requiring that the
assoctation operate under a plan approved by the Department of Insur-
ance, requiring that certain insurers participate 1n the association, pro-
viding for a board of governors appointed by the Insurance Comnus-
sioner to admuinister the association, providing for terms of office, pros 1d-
1ng requirements for the plan of operation of the association, requiring
that insureds of the association have a risk-management program, pro-
viding procedures for offsetting an underwnting deficit, providing for
assessments to offset a deficit, providing that a participating insurer has
a cause of action against a nonpaying msurer to collect an assessment,

JOURNAL OF THE SENATE

April 26, 2001

requiring the department to review and approve rate filings of the asso-
ciation, providing appropriations, providing for severability, providing
effective dates

—which was previously considered and amended this day Pending
Amendment 24 (364104) by Senator Brown-Waite was adopted

Senator Brown-Waite moved the following amendments which were
adopted

Amendment 25 (163292)—On page 17, lne 12, On page 23, hne 11,
On page 28, hnes 1, 17 and 25, On page 95, line 8, On page 99, line 23,
On page 104, hine 12, and On page 105, line 4, delete “July 1” and
insert May 15

Amendment 26 (063568)—On page 29, line 23, On page 31, hine 17,
On page 32, hine 28, On page 106, hne 4, and On page 107, hne 26, after
the period ( ) insert

Effective May 15, 2001, and applying to causes of action filed on or
after that date,

RECONSIDERATION OF AMENDMENT

On motionby Senator Brown-Waite, the Senate reconsidered the vote
by which Amendment 26 was adopted Amendment 26 wa- with-
drawn

Senator Brown-Waite moved the following amendments which were
adopted

Amendment 27 (163828)—Oun page 34, hne 21 and On page 109, line
7, delete “October 1" and insert  May 15

Amendment 28 (564344)-—On page 104, delete line 28 and insert

Section 44  Effective May 15, 2001, and applying to causes of actien
accruing on or after that date, section 400 4295,

Amendment 29 (720662)(with title amendment}—On page 99,
betiveen hines 22 and 23. insert

t7) The resident or the restdent’s legal representative shall serve a
copy of any complaint alleging in whole or . part a violation of any rights
specified in this part to the Agency for Health Care Admunistration et the
time of filng the tmitial complaint with the clerk of the court fer the
county in which the action i pursued The requirement of providing a
copy of the complawnt to the agency does not impair the resident’s legal
rights or ability to seek relief for his or her claim

And the title 1s amended a« follows

On page 7, hne 23, after the semicolon {,) insert  requirnng copies of
complaints filed 1n court to be provided to the agency,

Amendment 30 (585886)—O0On page 18, lines 15-25, delete those lines
and insert  Cul Procedure Sections 400 023 400 8238 provide the ex-
clustve remedy for a cause of action for recovery of damages for the
personal iyurv or death of a nursing home restdent arising out of negli-
genceor a violation of rights specified ins 100 022 Thus section does not
preclude theories of recotery not arising out of neghgence or « 400 022
which are quallable to a resident or to the agency The prowesions of
chapter 766 do not apply to ary cause of action brought under ss
400 023-400 0238 Any-plent fwhe prevaicin-any-sueh-astien-may-be
entitled - 4o rceever-zeasonable-atiormers fecs - eosia-of the-astion—end
damages—unless-the egurt-Ands-that-the plamntiEhos-aeted 1n-bad-farth;
wath-maheious-purpese—end-that-there-was-a-eomplete-abrenec-of-a
yoswneable ieene-of erther law-or-faet—s\ prevaihng-dafendani-may-be
entttiod 1o reeover reasonable-atiornes's fees purevant £0-6-67-106-The
siher-lecal -and -admnistrative-remedies-av aluble 16-o resrdent-and {0
ithe-ageney

Amendment 31 (665066)—On page 20, between lines 24 and 25,
nsert

(6! An action under this part for a vtolation of rights or negligence
recogruzed herem s not a clavm for medical malpractice, and the proui-
sion of s 768 2118) do not apply to a clavm alleging death of the resident
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1. Synopsis of Task Force Activities

In May 2000, the Florida Legslature passed House Bill 1993 (Appendix 1) to create a Task Force
on the Availability and Affordability of Long-Term Care to study 1ssues related to the provision of long-
term care to the elderly in nursing homes and altematives to nursing homes such as private homes, senior
residences, and assisted living facthities The Task Force was composed of 18 members and the chaimman,
Lt Govemor Frank T Brogan (Appendix 2 has a list of members) The legislation stipulated that the
Task Force study and take recommendations on a mimimum of sixteen topics It also stipulated that the
Task Force submit a report containing its recommendations to the Governor and the Legislature The
Florida Policy Exchange Center on Aging at the University of South Florida was named n the legislation
to provide staff support to the Task Force This synopsis provides a brief descriptton of Task Force
activities and processes

A Websire

Staff created a website (www fpeca.usf.edu) for all Task Force matenals and notices Many of
the background reading materials provided to Task Force members are available through the website as
well

B Orgumcation

The sixteen tasks in HB 1993 were organized into four major task areas alternatives to nursing
homes, financing long-term care. improving nursing home quality, litigation and insurance Each of these
areas was nearing a crisis level i recent years

Alternatives

In the 1990’s, over 889 of all public spending for long-term care was spent on nursing home
care, leaving 12% for home and community-based services (HCBS). In 1983, only 77% of pubiic
spending on long-term care went to nursing homes. At that time, Flonda was considered a model! state 1n
providing home-based care Gowvernor Jeb Bush’s first two budgets significantly improved spendng for
HCBS Even so, Flonda has a long way to go to balance 1ts long-term care system The legislature ashed
the Task Force to study and make options on areas such as alternatrve housing and care settings,
including the use of rent-subsidized facilites, assisted living facilities. and adult family care homes, the
availability of HCBS to allow elders to age 1n place, the role of family members in caring for elders, and
the role of the certificate of need process in the development of long-term care systems They also asked
for how other states ha e promoted the development of alternatives These 1ssues are addressed in
Chapter V

Financing Long-Term Care

The cost of long-term care to the State, pnvate sector, and families 1s an important aspect of
creating a better long-term care system The legislature asked the Task Force to study and make options
on areas such as: adequacy of reimbursements to nursing homes and alternative care settings, the causes
for recent nursing home bankruptcies, the avaiability of long-term care insurance, and the additional
costs to Medicaid, Medicare, and the family when a patient suffering from a preventable condition 1s
admutted to the hospital These topics are addressed in Chapter VI

Conclusions and options were not votcd on by the Task Force 1



Nursing Home Quahiry

The State has a responsibility for ensuring that nursing home care is provided in a safe and secure
settings and meeting a standard of care The legislature asked the Task Force to study and make options
on how quality of care 1s compronused because of market factors that affect nursing home financial
stability, the differences between quality of care in for profit and not for profit skilled nursing facilities,

and how the quality of cate in IFlorida compares to other states These topics are addressed in Chapter
VII

Litigation and Insurance

Nursing home and assisted living facility providers had asked the legislature to address the 1ssue
of mcreased liability msurance costs Admutted insurance and reinsurance companies were threatening to

or had stopped nsuring both nursing homes and assisted living facilities, leaving the E&S nsurance
market to provide liability insurance at higher rates The providers percerved that this was due to an
increased level of litigation against facilities The legislature asked the Task Force to study and make
options on the kinds of mcidents that lead to filing lawsuits and to the extent to which they are frivolous,
the effect of lawsuits on the costs of nursing home care and the stabulity of the industry, and the cost and
availability of general and professional liability insurance, including the impact on the cost of care These
topics are addressed in Chapter V11

C Public Testtmony

The Task Force held five meetings which included 2-4 hour public testimony heanngs in Tampa.
Pensacola, Tallahassee, Miami, and Jacksonville (Appendix 3) Interpreters for the hearing impaired
were available at each meeting and Spanish and Creole interpreters were available for the Miami meeting
Public testimony was transcribed and made available on the website In addition. many indn 1duals sent
letters, emails, and faxes to Task Force members and the staft These materials are also on the website
After the first public testimony hearing, the Task Force asked that the testimony be organized to offer a
balance of time spent on the topics being addressed As a result, subsequent public testimony was taken
equally among the four major task areas described above Approximately 100-200 persons provided
testimony at the hearings, hundreds more attended the meetings. The major concerns addressed 1n public
testimony included (but were not limited to)

the need for better access to and more services in the community,

e theincreased cost of liability insurance for nursing homes, assisted living facilities, and
continuing care retirement communities without regard to the number of lawsuits at a particular
facility, and in the case of CCRC and assisted living facilities, the mcreased cost to consumers,

o the expertence of family members and staff with either very poor or very good care 1n nursing
homes,

o the desire of famly members to keep the current private cause of action i Chapter 400 or the
destre of facilities to be held to the same negligence standard that hospitals and other health care
providers are under; and

e the concern from financial mvestors about the viability of nursing homes given both the changes
1n Medicare reimbursement before and after the Balanced Budget Act of 1997, the level of
Medicaid reimbursements, and the mcreased cost of hitigation due to higher insurance rates,
settlements, or awards

Conclusions and opttons were not voted on by the Task Force 2



D Business Meetings

Business meetings were held before or after the five public testtimony hearings in addition to two
other meetings held in Tallahassee A final conference call business meeting was held February 5, 2001
to review this Report.

Five of the business meetings included expert testimony on the sixteen tasks Agendas and
minutes from these meetings are available on the website

In Tampa, on August 25, Task Force members were provided information on how the Agency for
Health Care Administration addresses financial fraud and abuse; the demographics of the aging
population 1n Flonda, the past and future of long-term care in Flonda including the history of how
Flonda's home and community based services. how the State currently evaluates quality in nursing
homes, and how the staff will research the litigation and habihity insurance 1ssues 1n House Bill 1993

In Pensacola, on October 15-16, Task Force members heard from the aging network beginning
with the Secretary of the Department of Elder Affairs (a task force member) and including Area Agencies
on Aging, service providers, lead agencies, and special programs available 1n some counties Health and
Home Connection 1n Orlando, Channehing Project in Dade and Broward counties, and the United
Healthcare managed care project in Dade County They heard from the providers about altemative
settings affordable housing for elders and assisted hiving facilites And they heard from consumer
representatives ahout long-term care insurance and the need for in-home services, especially for elders
suffering from Alzheimer’s Disease

In Tallahassee, on October 30-31. Task Force members heard from staff at the Agency for Health
Care Administration regarding Medscaid rermbursements to nursing homes and the quality of care n for-
profits and not-for-profit nursing homes They also heard from a financial investor and private business
representative on the impact of litigation and reimbursement rates on viability of nursing homes Staff
from the Department of Insurance described a recent survey of facilities regarding liabtlity insurance
rates They heard from a tnal attorney and elder law attomey about the importance of Florida’s Chapter
400 statute to ensure that resident rights are enforced and how eligibility rules for Medicaid affect low
income elders who are just above the cut-off. They heard from a nursing home medical director regarding
quality of care, and the nursing home and assisted hving facility industries in regard to the impact of
lawsuits and increased liability insurance rates on therr viability This meeting and public testimony
hearing was available to five other sites via interactive teleconference Boca Raton, Cocoa, Gainesville,
Panama City, and Winter Haven.

In Tallahassee, on November 20-21, Task Force members heard from the Department of
Insurance regarding the survey of facilities, Aon Actuarial Services in regard to the for-profit chains’
experience with litigation costs, assisted iving facility industry i regard to insurance rates and
alternatives such as a JUA, and a consumer from a continuing care retirement communmnty that had raised
1ts rates due to insurance costs.

In North Miami, on December 4-5, Task Force members heard from statf m regard to research
conducted on quality of care and litigatton They also heard from an insurance representative who
described the flight of both admuitted camers and reinsurance companies from the Flonda long-term care
market Attomeys representing plantiffs and defendants debated the ments of two tort packages that
were submitted by the Academy of Florida Trial Lawyers and the Flonda Association of 1lomes for the
Aging

There was no expert testimony at the business meeting tn Jacksonville on December 18"

Conclusions and options wete not voted on by the Task Force 3



E  Principles’ *

I Persons 1n need of long-term care and their famrhes (consumers) should recerve such services in the
least-restrictive environment that 1s practical and constistent with their needs and wishes and one that
maximizes their physical, mental, and functional capacity

2 The consumer 1s entitled to a safe and secure living environment that includes public advocacy (e g .
public guardian, ombudsman) to ensure protection through all available means

3 The consumer should have reasonable access to coordinated services from a continuum of care that
emphasizes consumer directed choice. Private and public services should be coordinated and access
to services streamlmed

4 The public long-term care system should include an appropriate balance between nursing home and
community care expenditures Private planning, msuring, and saving for long-term care should be
promoted Public funding a long-term care should be a supplement Providers are entitled to an
appropriate rate of compensation and taxpayers are entitled to a full and fair accounting

5 In order to ensure the long-term care delivery system truly serves the public interest, all participants
in the system must have adequate protection under the law and all participants must act responsibly or
face the consequences for failing to do so.

F O;m()m‘j !

Task Force members and the general public were invited to submut options fer the Task Force
members to review 1n November Staff synthesized options and categorized them under the four major
task areas The process of synthesizing options was for staff to group like concepts together under one of
the 16 tashs in House Bill 1993  The wording of the original option was maintained as much as possible,
but the authors were not noted. The full options recenved from 65 persons or organizations are available
on the website. Options from 1ndividual Task Force members are mcluded in Chapter I11.

' Add two princip les
6 State and federal funding for long term care services should cover a reasonable cost of care and
should be adjusted annually to cover increases in salaries, insurance and other costs of doing business
7 All regulatory mandates intended to tmprove long-term care should be funded
Although these two options are not inciuded as principles, they were raised many times as major
considerations by several task force members (Grofic — 24)
* These should be more correctly identified as “guiding” principle s These items were discussed with the
Task Force but were not ratified by the Task Force (Fierro & Freidin — 25) Staft Response The Task
Force bramnstormed principles at 1ts October 17 business meeting  Staff was directed to draft a set of
principles based on the discussion At the November 20 business meeting, Task Force members made
changes to the principles which were adapted and approved on November 21°
? The process by which options were “synthesized” was determmed by staff and not by the task force.
Some options were excluded from the staff options and some were edited based upon staff opinion Some
options were staff generated and were not discussed at task force meetings (Boyer -4)
* The options set forth were generally regarded as favorable by Task Force members All members
expressed the need for balanced umprovements in choice, quality and reducing litigation costs However,
it was recognized that many of the options will involve significant State of Florida budget considerations
Therefore, legislative proposals, if presented, should mnclude the scoring of the options 1n terms of
financial requirements or implications and a balanced legislative proposal should reflect a reasonable and
achievable financial eftect on the State's budget (Liptak 43)

Conclusions and options were not voted on by the Tash Force 4



The process for reaching consensus on options began at the November 20-21 meeting 1n
Tallahassee. Staff was asked to present the options that they felt had the most ment in terms of
addressing the 1ssues that experts, the public, and researchers had outlined for the Task Force mn
background reading matenal or oral testimony At this mecting, staff reviewed a table of options 1n
regard to alternatives and. to some degree. nursing home quality and hitigation and insurance They also
addressed the financing i1ssues that were applicable Staff was asked to revise the organizing tables to
indicate which options had been addressed by staff and which had been left out. Staff was asked to
identify the type of action necded for each option (1 e statutory or administrative) It was not possible
within the time allotted to complete thss step for all of the options considered by the Task Force. ' In
addition, the fiscal impact was not addressed Clearly, funding will be necessary for many of the options
to be implemented

The revised tables, plus a “side by side” table that compared the major aspects of the two
distinctive tort packages (from the Academy of Flornda Tnal Lawyers and Flonda Association of Homes
for the Aging) were the focus of the business meeting in Miami on December 4-5. Because of time
constraints, only the quality and litigation tasks were addressed during the meeting The staff was
directed to inciude all of the options that had been discussed plus any remaming options proposed by any

Task Force member 1n the final set of options that were to be voted up or down at the December 18"
meeting

As short hand, Task Force members adopted the temm “staff recommendations™ which included
many Task Force member options in addition to options from the public The full hst (approxmmately 120
options) was prepared for the December 18" meeting This version of the options was titled
“recommendations” because they included more that the onginal “staff recommendations ” At the
December 18" meeting, a motion to not vote on the recommendations passed (see below) and the staff
was directed to develop a staff report that would provide an information base to the legislature In that
edition of the full research report with recommendations, the staff used the shorter list of
recommendations that had been presented 1n earlier meetings and was revised based on the Task Force
members” discussion The report also included the individual Task Force member recommendations (see
chapter I1I)

On December 18, the Task Force members passed the following motion (15-2, 1 abstention, |
absent)

That 1 the absence of specific proposed legtslation to consider today, and given the
shortness of time that remains, that staff will circulate a proposed report among the Task
Force members which will provide an information base to the legislature and which
members of the Task Force will have the opportunity to critique and review with the view
that as much consensus as possible will be generated as to the final form of the report, but
where that consensus 1s not achieved, members would be permutted to express their points
of view 1n the report.

' Throughout the report there are suggesttons that do not identify the action needed (1 e change of statute,
rule change or promulgation, interagency agreement, executive order of the goveror, federal changes,
etc.) nor do they 1dentify the appropriate organization who should be responsible for the action (Fierro &
Freidin - 13)

* The Task Force specifically voted not to provide options or suggested legislative language to the
Legislature The suggestions presented below were prepared by the staff and were not supported by the
Task Force In fact, many of these suggestions may be contrary to good public policy and there has been
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Staff prepared and circulated a “*Staff Report” December 22, 2000 to Task Force members Task
Force members returned 420 comments that addressed areas of agreement, disagreement, and additions.
These comments were handled in a vanety of ways

s Many comments that were supported by evidence (either in the Staff Report or from additional
reliable evidence provided by the Task Force member) were incorporated 1nto the text with a
footnote that acknowledges the Task Force member’s contribution (Please note, that much of the
orniginal Report incorporates many comments and ideas from Task Force members There wasn't
time to add footnotes to acknowledge these earlier contributions but staff is grateful to Task Force
members for their asststance)

e Many comments were oprnions or interpretations and were entered as a footnote at the point
where 1t 15 addressed 1n the report

e Many comments reflected a clear difference of vpmmon between Task Force members about
conclustons or options. These comments were entered i1n a “side by side™ table within the report

* Innearly all cases, the complete comment was used with the mimmum of editing (for
readability) A compkte copy of the onginal Task Force members’ responses 15 included tn
Chapter IV

e A umique number was assigned to each comment and 1s noted after each name

Most of the comments were focused on the Executive Summary and Options For this reason, and
because of printing limitations, the Informational Report has been divided into two volumes 1 Synopsis,
Executive Summary, Options and Task Force Members’ Responses and 2) Research  Staff circulated a
“Draft Final Statf Informational Report™ January 28, 2001 to Task Force members.

On February 5. 1001, the Task Force met by telephone conference call (with public participation
through telephone link or in person at the Capitol) to review this draft The Task Force voted 12-4 (3
absent) to forward the existing Informational Report as a Task Force Report to the Legislature with the
following changes that were discussed at the meeting 1) use the same font size for the text and footnotes
to give Task Force member comments partty, 2) include the full comments of Task Force members,

3) replace recommendations with options; 4) rewrite the first page of the executive summary, S) include
tort reform options forwarded by the Academy of Florida Trial Lawyers and the Florida Association of
Homes for the Aging along with staff proposed reforms, and 6} remove the tort refonm questions and
answers section {or move to an appendix) In keeping with this vote, the word “recommendation” was
replaced with “option” 1n the text and footnotes This change was made to Task Force member comments
to be consistent.

This Informational Report and the Task Force Website represent a tremendous amount of work

on the part of 19 very dedicated volunteers who served on this Task Force They were given a slate of 16
complex tasks to study and make recommendations within six months They voted to extend the deadline

1n order to better document the areas of disagreement among Task Force members on both the
interpretation of facts and the options to be considered Within these pages and 1n the public testimony.,

nsufficient information or research to support many of these options (Fierro — Freidin —28) Staff
Response The task force did not “spectfically vote not to provide options” see motion above.
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minutes, and other documentation on the Website, the Governor and Legslature of the State of Flonda,
have been provided a very thorough documentation of these complex issues
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II. Executive Summary and Options

In order to affect serious changes in our long-term care system that will benefit frail elders and
other long-term care consumers in Flonda, the task force members examined nformation and options on
alternatives, nursing home quality, litigation and hability insurance  This executive summary provides
the major findings (with areas of agreement and disagreement noted through the text) and options that
should be considered 1n solving these problems The Task Force members decided not to vote on
indrvidual options but to present them all to the legislature as options '

Options that would provide for more alternatives to nursing homes included making a
commitment to a more balanced long-term care system that promotes consumer choices and autonomy,
ncreasing funding and availability of assisted living facilities, adult family care homes, home and
community based waiver programs, and service coordmators and programs for HUD-financed housing,
developing an mtegrated health and long-term carc system demonstration project, and promoting assistive
technology and private long-term care insurance.

Options to improve nursing home quality included creating sanctions to discourage poor care,
mcentives to improve quality of care in nursing homes, ensure a culture of care 1n nursing homes that
values residents. family, workers, and volunteers, and change the community standard of care by
providing family and residents better access to information about quality of care in nursing homes.

Options to address the litigation and liability insurance issues included tort proposals from
the Academy of Flonida Trial Lawyers, the Florida Assoctation of Homes for the Aging, and the staff, and
short-term solutions to high insurance rates removing the requirement for assisted living facilities to have
liability msurance, establishing a Joint Underwnters Association, and risk retention groups

' “Exccutive Summary” should not represent a set of conclusions coming from the staff but a synopsts of
what occurred I find it unsettling that the staff would take 1t upon themselves to draw clearly based
conclustons — in many cases mn direct conflict with their own data — that were never agreed to or even
voted upon by the task force members (Connor —44)
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Task #4
Litigation and Insurance

HB 1993 Questions

#h The effect of lawsuits against nursing homes and long-term care facilities on the cost of nursing
home care and on the financial stability of nursing home industry in the state

#  The kinds of incidents that lead to the filing of lawsuits and the extent to which fnvolous lawsuits are
filed

#  The cost of hability insurance coverage for long-term care providers and the extent to which such
costs affect the affordability of care.

#k The availability of liability insurance coverage for long-term care providers through FFlonda’s
msurance companies

HWhat 1s Known About Linganion and Liability Insurance’

¢ The frequency and seventy of claims 15 mcreasing ’

e Flonda has four times as many claims as the rest of the nation. (Aon, 2001) 4
The average loss cost per annual occupled bed in Flonda was $12,700 m 2001 which 1s 12 times more
than the average loss cost 1n the other 49 states ($1,050) (Aon, 2001)

e 33 out of 35 nursing homes 1n the Hillsborough County study—94%--had one or more resident care
related (Chapter 400) lawsuits, including 75% of the non-profit facilities The size of the settlements
(for those that were not sealed) went from an average of $311,393 1n the early 1990s to $41().294 1n
the late 1990s (Hillsborough Circuit Court study) °

" As I review the findings and staff recommendations 1n this section, I cannot help but feel that the stated
agreed upon task force principles have all but been 1gnoted. specifically: Principle #2 - The consumer 1s
entitled to a safe and secure living environment that includes public advocacy to ensure protection
through all available means, and, Principk #5 - All participants 1n the system must have adequate
protection under the law and all participants must act responsibly or face the consequences for failing to
do so (Freidin -185)

*  the report relied too heavily on the expenience of for-profit corporations and was thercfore skewed
toward a higher frequency and seventy of claims  (Freidin -187)

* There 1s no basis for this statement. The staff’s own data indicates that the number of lawsuits has
dechined every year since 1998. Connor (198 & 206) Staff Response The decline 1n lawsuits in 1999
and n the first part of 2000 was observed n Hillsborough County The number and distnibution of
lawsuits 1n Hillsborough County should not be assumed without verification to be representative of the
litigation experience of nursing homes 1n all regions of Florida. Although those who were cnitical of the
regional sample now wish to generalize from 1t, this caveat still stands.

* This information  [1s from] a study submutted by the mdustry lobbying group and has been widely
discredited (Connor -199) Staff Response Staff have one submuitted statement (provided by Tnal Bar
representative of Wilkes and McHugh) that criticized the Aon report referred to in this comment In
response to this statement, Aon mnvestigators submitted a written rebuttal that addressed the criticisms of
and questions about their report

> Information on the size of claims does not come from the task force's own research but by a study
submutted by the industry lobbying group, the Flonda Health Care Association (FHCA).. (Connor —
201) Staff Response The average claims of the 35 unsealed cases in the Hillsborough District Court
study are the source of these data, not Aon (Averages {from the Hillsborough study are consistent with
averages reported by Aon actuaries, however )
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e 44% of lawsuits 1n Hillsborough County were for resident nghts only, 37°%% were for wrongful death
with or without negligent survival, and 20°% were for negligent survival without wrongful death All
lawsuits included allegations of resident rights infringements; specifically the right to receive
“adequate and appropriate healthcare ™ (Hillsborough Circuit Court study) ' °

e 60% of all lawsuits in Hillsborough County included allegations that mvolve pressure sores, 57%
alleged falls, 25% alleged abuse or neglect, 43% of all lawsuits include allegations of dehydration
and/or weight loss These allegations are not frivolous according to the legal definition of the term,
yet there 1s not sufficient information available to determine if the mncidents are due to poor care or
inevitable health decline (1 e, 98-99% of cases are scttled out of court) (Hillsborough Circuit Court
study) *

¢ In multivarate analyses, the number of beds 1n a nursing home was the only significant variable of a
number of structural, case-mix, and quality measures that significantly predicted lawsuit activity
There 15 no clear relationship between quality and lawswits (Hilisborough Circuit Court study) * ©” *

o Currently, in Florda, 88 8%% of Chapter 400 lawsuits are filed within two years from resident
discharge, 68°% of cases are closed within 18 months (Hillsborough Circuit Court study)

! It 15 particularly tmportant to highlight this finding since the thrust of the proposed litigation reforms 1s
to place long term care providers under the same standards now applied to other health care providers
(Calkin —191)

* [ strongly agree that since all law suits contain allegations of violations of the patient’s bill of nights, its
use, or msuse, must be addressed in any successful hitigation reform package (Sherberg —192)

> . afinding of negligence, either by settlement or verdict would be the clearest indication that the
decline was due to poor care (Connor — 202) Staff Response A Finding of negligence 1s not required in
order to settle

* The data gathered by the task force staff showed almost no suits considered to be “frivolous” in nature
(Connor ~ 209) Staff Response: The allegations are not frivolous. It is not possible to verify the ment
of cases that are settled

> FAHA compared survey data available from AHCA on its own members to that of non-members
FAHA members out performed non-members i quality of care, quality of life and administration, had
higher staffing ratios, and spent on average $18 more per patient day than non-members Nonetheless, 67
percent had one or more resident rights’ claims brought within the past three years compared to 83
percent for non-members The high quality of care and ennched staffing did not insulate FAHA members
from resident rights’ lawsuits. They are just as vulnerable to Jawsuits as other nursing homes 1n Flonda
(Grofic —194)

® | strongly agree that there 1s no clear relationship between quality of care and lawsuits (Sherberg —195)
’ This data was not provided to task force members .this statement about the relationship between
quality and lawsuits 1s 1n conflict with the staff’s own findings of care deficiencies occurring in Flonda as
compared to the rest of the natton (Connor — 203 & Fietro — Freidin 416)  Staff Response Data were
presented at the December 5 meeting Although there 1s a relationship between staffing and quality
outcomes, there 1sn’t a relationship between quality outcomes and lawsuits.

® The data gathered by the task force staff shows a direct correlation between short staffing and lawsuits
For example, in 1998 Flonda lead the nation n short staffing deficiencies. During that same year we saw
the number of lawsuits reach a peak As the number of deficiencies for short staffing dechined in 1999,
the number of suits also declined (Connor — 208) Staff Response The short staffing variable was tested
1n this statistical model (survey deficiency for insufficient staff F-tag 353) and was not sigmificantly
related to the number of lawsuits It was also observed in the regional study of litigation that one-fourth of
the Hillsborough County complaints, not the majonty, included an allegation of msufficient staff in the
facility
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In Hillsborough County, 67 725 of cases paid attomey fees from the settlement and did not make use
of the add on attorney fees provision n 400 (023, although the existence of the provision 1s used in
negotiating settlements (Hillsborough Circuit Court study)

Other states have some features of Florida’s Chapter 400.022 and 400 023. The 15 states with both
residents rights and a private cause of action are Arkansas, Califorua, Florida, Georgia, Illinors,
Kentucky, Louisiana, Massachusetts, Minnesota, Missour:, New Jersey, North Dakota, Oklahoma,
Texas, and Wisconsin. Nine of these states cover reasonable attorney fees for residents’ nghts
violations but only Florida specifies 12 ways to set reasonable attorney's fees, including contingency
fees In summary, seven states, mcluding Flonida, have civil resident nnghts with a private right of
action and provistons for attormney fees and pumtive damages Of those, only two states also have
health-related restdent rights Arkansas and Florida

Nine percent of nursing homes i Flonda are either entirely without hability insurance now, or will be
"going bare" by February 1, 2001. This 1s up from (% 1n June The majority of the 40 homes lost or
dropped coverage since July 2000 (AHCA unpublished survey data).

Most facilities experienced a reduction in the amount of insurance coverage- deductibles increased for
69% of the facilities and decreased for 6% Policy limits decreased for 44% Liability coverage
changed from occurrence to claims-made (a considerable reduction in the scope of coverage) for 13%6
of the facilities (AHCA unpublished survey data)

Assisted Living Facilities {ALF), who are required by statute to hold hability msurance, are being told
by insurers to give up their Extended Congregate Care or Limited Nursing Service hcenses 1n order to
receive hiability insurance (Public Testimony)

ALFs are also required to hold an ECC or LNS license to accept residents who are on the Medicaid
Waiver Without an ECC or LNS license, these ALFs will have to discharge their residents and
nursing homes will be their only alternative

Continuing Care Retirement Commumties (CCRC) expenenced a 74% increases in their premiums 1n
2000 (the average mcrease 1n 1998 and 1999 was 15°), 12% had increases 1n excess of 1000°5 (DO!
published report) Florida CCRC's are requured by state law to have 15% of their operating costs
(including expected liability msurance costs) set aside 1n a reserve fund

The last admitted insurance carrier (one that 1s regulated by the Department of [nsurance) m the
Florida nursmg home nsurance market has announced that 1t 1s ending 1ts liability coverage for long-
term care facilities 1n February 2001 -

! The staff has repeatedly cited “unpublished data” or have cited unnamed “key informants” to back up
their findings Any such “conclusions” should be discarded. (Connor — 205) Staff Response With less
than six months to gather and analyze data, staff relied on state agencies (AHCA, DOEA, DOI) for data
that was already planned to be collected. The fact that it is unpublished does not mean that 1t was not
collected or analyzed properly In face, the AHCA data were handed out to Task Force members at the
December 4-5 meeting. Key mformants are assured of their anonymity per normal research practice A
list of the perspectives they provide 1s provided in the Litigation chapter.

* The Flonda Department of Insurance was unable to find a single msurer that was leaving Flonda that
was not domng so as part of a broader national strategy (Connor —206)
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Options Addressing Litigation and Insurance

Task Force members directed staff at the February 5, 2001 telephone conference call meeting to
change the format of the options for addressing litigation and insurance to include three tort reform
opttons prepared by the Academy of Flonda Trial Lawyers (AFTL), the Florida Association of Homes
for the Aging (FAHA), and the Staff In addition, two new proposais that address the insurance tssue
have been added (they were addressed mn the Chapter on Liability in Volume 2) The new options were
not commented on by Task Force members as they were added at Task Force member request for this
edition For commentary on the AFTL and FAHA tort options, please see the minutes from the February
5, 2000 meeting when attorneys representing plaintiffs and defendants cnitiqued both proposals.

I  Remove the requirement in Flonida Statutes 400.4275 that assisted hiving facilities must have liability
nsurance to maintain their hicense '

2 Set up a Jomt Underwniters Association. This option requires msurance company participation and
actuarial soundness, which means rates charged must cover losses If deficits occur, policyholders
would be assessed to cover the deficit Policy coverage would be of a reduced nature than 1s offered
1n the private market The American Insurance Association identified 10 states, including Flonda,
with medical malpractice JUAs (Kansas, Massachusetts, Minnesota, New Hampshire, New York--
NY's JUA 1s now 1n the process of dissolving, Pennsylvania, Rhode Island, South Carolina, and
Wisconsin) Only Pennsylvania and Wisconsin's JUAs cover nursing homes, but very few "four or
five" 1n PA and "several" in Wisconsin, Texaas has launched a JUA for nursing homes, beginning
with coverage for non-profit facilites only. Varable rates are charged based on an exemplary set of
standardized criteria for individualized risk assessment’ *

' Removing the msurance criteria for ALFs will not help facilities financed with bonds Liability
msurance 1s required as part of the bond covenant. Without insurance, an ALF that 1s funded with bonds
will be 1n default and as a result could suffer serious consequences, including a higher interest rate (Grofic
~214)
* I believe we should not remove this requirement and should impose msurance requirements for nursing
homes If insurance 1s not available, the statutes should provide for alternative forms of financial
responsibility such as bonds or letters of credit 1f the legislature were to remove the liability insurance
requirement, or not require msurance, the facility should be required to post notice of this choice to the
residents and the public (Freidin —216)
¥ The coverage will be for medical (professional) liabihity only and for claims made policies, not
occurrence. and coverage for attorney’s fees awarded to or mcurred by the plaintiff 1s excluded The
policies are subject to assessment to recoup any deficits sustained by the JUA and premiums are
structured to increase cach year The first year per bed rates start at $538 for zero deductible, $1
million/$3 mullion mats for providers with the lowest risk score and range to $5,631 per bed for
providers with the highest risk scores Coverage may not be affordable for facilities with a claims history
Staff)
S‘ It 15 highly questionable how a JUA would have the participation of private insurers when so few
companies are currently writing coverage for Florida nursing homes, and only one of the nsurers is
regulated by DO! (Staff),
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3 Set up a Risk Retention Group. The Product Liability Risk Retention Act of 1981 allowed those
seeking protection from product Liability claims to form either “risk retention groups™ for group self-
insurance or “purchasing groups” to obtamn group insurance from an insurance company The major
impact of the Act was to preempt many state laws that prohibited or hindered the formation of
interstate retention groups or purchasing groups States still have some regulatory control
Businesses or persons with similar types of nisk may form an RRG to nsure against their liability
exposure. It 1s limited to members who have similar exposure because of therr trade, product, service,
premuse, or operation '

4. Academy of Florida Tnial Lawyers tort options apply to nursing homes and assisted iy ing facilities

Notice to Long-Term Care Faciliies Residents or their representatives would provide notice to a
potential defendant of an intent to pursue a civil remedy for violation of a resident’s rights 60 days
prior to filing a lawsmt Notification must mclude the rights a defendant has violated that are
reasonably 1dentifiable prior to the filing of a lawsuit and commencement of formal discovery.

Expert Affidavits In cases where the alleged violation of a resident’s rights causes physical mnjury or
death, an affidavit 1s required from an expert. In 1993, the Legislature imposed a requirement that
expert witness affidavits be submitted whenever a lawsuit was filed against a nursing home alleging a
violation of the nght to adequate and appropriate medication and health care  AFTL's proposal
extends the expert witness affidavt requirement.

Informal Exchange of Information. Records in the possession of the defendant must be produced
within 10 days of the receipt of a certified notification of intent, including internal and state required
incident reports If records are not produced within 10 days, the expert affidavit requirement 1s
waived Parties may submit questions and requests for production within the 60 day presuit
notification period and may take the unsworn statements of parties, Statute of limitations (and
repose) 1s tolled for the 60 day case evaluation perniod and any extension Case evaluation maternals
are not discoverable or admissible in civil litigation

Fast Track Cases Cases shall be placed on the dochet pursuant to chapter 415 upon request of the
plaintiff (Amend chapter 415 to make mandatory that the judge advance the trial on the docket )
The proposal would include a clear statement that the provisions of chapter 766 do not apply to cases
brought under chapter 400

' Some purchasing groups are providing coverage for nursing homes but as of April 2000, no RRGs have
been formed for nursing homes (Risk Retention Reporter, April 2000). Purchasing Groups are easter to
form but they are no stronger than the insurance company from which they purchase coverage. RRGs are
more complex and expenstve. In fact of the eight RRGs that have recently gone out of business, six of
them were 1n the healthcare sector (Risk Retention Reporter, October, 2000)

* Since these alternative insurance plans would need to be self-supporting and not operated at a deficut, 1t
1s unlikely that premiums established for adequate 1insurance coverage would differ substantially from the
extremely high rates charged at present mn the private market. The insurance premiums are high because
insurance losses are high. Unless losses can be effectively reined in, rates are likely to remain high and
increasingly out of reach for many providers (Staff).

Conclusions and options were not voted on by the Task Force 63



Streamline Litigation Clanfy the law to resolve the issues raised in Anowles and Hanulton cases,
1 e.. that the cause of action under chapter 400 does not die with the resident and that deceased
residents are not limited to damages under the wrongful death statute (e g, funeral bills) Conform
and amend the language relating to the entities that can be held accountable under section 400 023,
F.S to those found in the Assisted Living Facility statute, 1 e., any facility owner, admmistrator, or
staff (s. 400 429, F S.), and include management compantes.

Mandatory Mediation Presuit mediation 1s required if requested Within 30 days of the completion
of the case evaluation pertod and upon the request of a defendant, the parties shall complete
mediation within 30 days (Parties can agree to an extension.) The current mandatory medration
ptece added to chapter 400 in 1999 15 repealed

No Caps on Damages The Academy ot Florida Trial Lawyers opposes caps on damages The
Legislature addressed the 1ssue of caps on punitive damages 1n cases arnising under chapter 400 i
1999, imposing a three times compensatory damages presumptive limitation The Academy has taken
the position that this restriction 1s unconstitutional Punitive damages are the best deterrent possible
to prevent abuse and neglect of Florida’s vulnerable citizens. There 1s no justification for protecting
nursing homes from the full force of the law when they have engaged in conduct that 1s willful,
wanton, gross or flagrant, reckless or consciously indifferent to the nghts of residents Punitive
damages provide the long-term care industry incentive to ensure that this conduct does not occur and
that nursing home profits are not put before quality care

Cnmunal Prosecution In cases where a court permits the pleading of pumtive damages, the court
shall refer the mdividuals involved to the state attorney for crimunal prosecution. Abuse and neglect
of senmors and vulnerable adults n this state 1s a crirme Criminal laws to punish this behavior should
be enforced Reform in this area will bring the egregious conduct of indrviduals to the attention of the
proper authorities '

Mitigation of the Amount of Attorneys Fees in Nursing Home Cases Nursing home defendants can
mutigate the amount of fees Nursing homes that have complied with minimum stafling requirements
and have had good track records can introduce these factors to the court 1n a determination of the
amount of an award of attorneys’ fees. Factors to be considered in mitigation include content of a
nursing home's state surveys, staffing levels, and record of reports of abuse or neglect during the time
of the stay of the resident and one year prror The court can also consider the timing and amount of
settlement offers and whether a defendant demanded presuit mediation. In Florida, 1f a nursing home
resident prevails 1n a case where death or injury was caused by a violation of his or her nghts, the
courts will award an attorneys fee in addition to the damages as determined by the jury This law has
been on the books since 1980 and other states have this provision as well The purpose of this law 1s
to ensure that the rights of the resident are enforceable by the resident or his or her representative
Laws allowing for an award of attorneys fees are found 1n many consumer protection statutes around
the country and are often referred to as “mim attorney general” laws, 1.e.. people are allowed to
enforce the nghts provided them by law The award of attorneys fees 1n Flonda needs to stay on the
books so that all of the rights guaranteed to Florida nursing home residents can be enforced, such as
the nghts to prrvacy. uncensored communications, safekeeping of funds, etc A right without a
remedy 1s meaningless The award of attorneys fees 1n cases where a residents’ rights have been

! Supported by Connor —164, Fierro & Freidin ~127 Staff response In 1999, there were 164,046 deaths
in Florida, 106,909 referred to a medical examiner, 19,649 accepted by medical examuiner (gap between
19K and 106K 1s that many of the 106K are routine requests for permission to cremate) 5,280 autopsies
(Dale Heideman of FDLE. personal conversation)
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violated allow residents to enforce their nghts and improve their quality of life. Allowing nursing
homes to introduce compliance with staffing requrements and state surveys provides additional
incentives for nursing homes to comply with the law and provide quality care to residents Nursing
homes with good records will be treated differently by the court than nursing homes with bad records

Strengthening of Residents’ Bill of Rights Amend the Residents’ Bill of Rights to- 1) allow
voluntary camera surveillance of residents, 2) state that a long-term care facility may not require nor
permut a resitdent to waive their rights to tnal by jury. including arbitration requirements 1n resident
contracts, 3) requrre that residents have the nght to know whether a nursing home has habslity
mnsurance (would require posting of a notice)

Statute of Limutations  State specifically that the applicable statute of limitations 15 s. 95.11(3)(f) (<4
years)

5. Florda Association of Homes for the Aging tort proposal

Standard of Proof When Filing Lawsuit  Claimant must prove by a greater weight of evidence that
each defendant has an established duty to the resident, that each defendant failed to comply with the
prevailing standard of care, that each defendant’s deviation from the prevailing standard of care was
the direct and proximate cause of damages to the resident, and that each defendant’s deviation from
the prevailing standard of care resulted in erther injury or the death of the resident. abuse, negiect or
the deprivation of the resident’s rights

Limits on Who Can Sue. The resident or histher guardian, or by a surviving child (regardless of age)
or spouse or the personal representative of the estate of a deceased resident

Attorneys’ Fees Above & Beyond Contingency Fees (Add-on fees) s 766 207(7)(f) -- When a case 1s
arbitrated add-on attorneys’ fees are capped at no more than 15% of the award s 766 209(3)(a) -- If

a settlement at arbitration 1s rejected and the case goes to trial, add-on attorneys” fees are capped at
25% of the award.

Cap on Contingency Fees for Attomevs No caps Contingency fees are governed by Florida Bar
rules.

Economic damages No Caps

Non-economic / compensatory damages For cases settled through arbitration Maximum of
$250,000 per defendant, but no more than an aggregate amount of $350,000 against all defendants
Capacity shall be calculated on a percentage basis with respect to capacity to enjoy life so that a
finding that the claimant’s 1njury resulted in a 50% reduction n his or her capacity to enjoy life would
warrant an award of no more than $125.000 (same as ins 766 207 (7)(b) If a claimant rejects offer
to arbitrate, award at trial may not exceed an aggregate amount of $350,000 for all defendants

Punitive damages. s 766 207 (7)(d) -- For cases that are settled through arbitration -- no punitive
damages. s 768 73(1) -- For cases that go to trial Three times the amount of compensatory damages
or the sum of $500,000, Where wrongful conduct 1s motivated solely by unreasonable financial gain
and the dangerous nature of the conduct, together with the high hikehhood of injury from the conduct,
was known by the managing agent, director, officer or other person responsible for policy decisions,
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punitive damage award may not exceed four times compensatory damages or $2 mullion, When
defendant acted with specific intent to harm and harm occurred, no cap on pumtive damages

Pre-suit notification requirement s 766 106 -- Mandatory pre-suit notification to defendant,
opportunuty for defendant to respond

Protection of quality assurance and nisk management records from discovery Amends s 400.118 to
require quality assurance (QA) meetings every other month n a nursing home, and to protect QA and
risk management records from discovery. Amends s 400.4275 to protect QA and nsk management
programs in ALFs from discovery.

Arbitration. s 766 207 -- Voluntary Arbitration

Statute of Linutation 2 years

Civil Remedies (Restriction on number of lawsuits that can be filed simultaneously by plaintiff).
Long Term Care Facility Negligence Act 1s created as the exclusive civil remedy for lawsuits filed on
behalf of a long-term care facility resident
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6  Staff tort reform proposal The staff tort reform options were developed n consuitation with Hayden
Dempsey, Deputy General Counsel to the Governor They are the result of input from peirsons who
testified at Task Force meetings, residents groups, trial attorneys, and representatives from the
msurance mdustry, assisted living facilities, and nursing homes These staff recommendations
replace the civil cause of action in 400 023 with a new Long-Term Facility Negligence statute while
assuring residents are still offered adequate legal protectrons ' = 7"

Attorney’s Fees. Eluninate automatic entitlement to recovery of attorney’s fees under Ch 400 In
cases based on violation of rights involving no personal injury or death, the prevailing party shall
recover a maximum of $10,000 n attorney’s fees’ When a defendant refuses an offer by a claimant
to arbitrate, the claimant shall recover up to 25°% of the award, reduced to present value, for

attorney’s fees In cases submutted to arbitration, the defendant shall pay the claimant’s attorney’s
fees up to 15% of the award, reduced to present vatue *

' Clearly provide that the patient’s bill of rights 1s enforceable only by injunction (Sherberg —215)
* The Iitigation reforms presented 1n the package below are designed to limt the civil redress for
individuals who have been harmed by long-term care providers (Fierro & Freidin —226)
* | continue to be hesitant with the legal termimnology, but my recommendation 1s to use the same criteria
as hospitals and medical faciities with nursing homes (Hemandez)
* these suggestions were not discussed with the task force and were never voted on by task force
members (Connor — 227) Staff Response The December 5 meeting included a debate between a
plaintiff’s attomey and defense attorney regarding the two extreme positions on tort {AFTL and FAHA).
Staff crafted a middle ground approach that increased access to the courts for frail elders who die before
their lawsuits are resolved (not currently available) and included their own pain and suffenng (without
regard to capacity to enjoy life) even after death Staft agreed with the trial bar’s criticism of mediation
and used an arbitration approach. And staff set caps at what appeared to be fair levels given the current
average size of claims data available
> The options regarding Task #4 “Liability and Long Term Care Viability” should be deleted entirely.
These options are not supported or justified by the research presented to the task force or by any
information provided to the task force Further, these options severely limit residents access to the courts
and fail to ensure their protection against improper and inadequate care. Any option for successful
litigation reform must include the following inseparable elements.
1) Assunng the safety of residents and protecting their nnght to pursue remedies in court,
2) Improving care through increased staffing and aggressiie regulatory enforcement Addressing the
insurance availability and rate 1ssues by rate mcentive and loss predictability measures (Boyer —276)
® Staff presented data showing that the number of lawsuits were declining significantly and no evidence
was presented suggesting that damages were “ever-increasing " Connor (40) Staff Response In
Hillsborough County there was a significant mncrease in lawsuit activity from the early 90s to the late 90s
7 There currently 1s no automatic entitlement of attorney’s fees under chapter 400 In order for a plamtiff
to collect attorney’s fces, the plamntiff must prevail. This provision provides an incentive for a defendant
to run up the costs on the plamtiff and offer frivolous defenses as a way to make the case unviable to a

laintiff attorney (Connor 219)

The restrictions on attomey’s fees only appear to apply to plaint:ff attomeys If there 1s going to be
substantive reduction 1n the costs of litigation, then there should be a mechanmism to it or reduce the
amount of defense attorneys fees as wetl (Fierro & Freidin —222)
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Table 4

Response by Task Force Members to Attorney Fees

Limiting attorney fees will limit enforcement of
resident rights; linking attorney fees to
arbitration render them meaningless

Limits on attorney fees are needed;
clarification needed about add on vs.
contingency fees

Oppose the recommendations on attorney's
fees These recommendations would ensure
that many cases involving violations of
important resident nights would never be
enforced The inclusion of a maximum add
on fee of $10,000 is inadequate to ensure the
enforcement of nights under s 400 022 and
was recommended by staff without consulting
with Elder Law Section attorneys to
determmne their position, or to determine the
appropriateness of the proposed fee cap. The
staff should alternatn ely adopt the
recommendation of the Academy of Flonda
Tnal Lawyers (AFTL), which allows for a
mutigation of fees for facilities who meet
certain criteria regarding quality. (Freidin -
223)

o Strongly agree that 1t 1s important to
sharply limit or eliminate a plaintiff’s
entitlement to attorney’s fees, except when
a plaintiff 1s only seeking injunctive relief
for violations of the patient’s bill of rights
There are neither rationale nor resources to
support the present state of the law There
1s no evidence that attorneys avoid or
refuse to take cases in which statutory fees
are not awarded. Litigation rates in the
United States already far outpace those 1n
other industnalized countries To argue
that the award of attorney's fees 1s
necessary 1gnores the fact that doing so
encourages litigation and increases liabtlity
insurance costs (Sherberg - 218)

Thus provision [to provide 25°% of an award
for attomney fees when a defendant refuses to
arbitrate) becomes meaningless 1n the most
egreglous cases as the arbitration provisions
of this set of proposals offer a huge windfall
for any defendant (regardless of conduct) to
merely offer to arbitrate  There 1s essentially
no incentive for a plamtiff to arbitrate thereby
making this suggestion a meaningless one
This provision also provides an incentive for a
defendant to run up the costs on the plamtiff
and offer frivolous defenses as a way to make
the case unviable to a plamtiff attorney )
(Connor - 220)

This provision [to provide 15° of an award
for attoney fees when both parties agree to
arbitrate] also provides an incentive for a
defendant to run up the costs on the plamntiff
and offer frivolous defenses as a way to make
the case unwviable to a plaintiff attorney. This
provision runs directly counter to the set of
principles voted on and agreed to by the task
force 1n that 1t directly violates the 5"
principle (Connor - 221)

e According to tral lawyers with whorn |
spoke, the 25 percent and 15 percent are for
add-on attomey fees. above and beyond a
percentage of the award that 1s agreed upon
as a contingency fee. The percentages for
contingency fees are set by rules of the
Flonda Bar. Assuming this 1s correct, the
plaintiff’s attorney could receive a percent
of the award as a contingency fee plus up
to 25 or 15 percent as an add-on fee You
may want to verify if this 1s correct (Grofic
- 290)

e There should be no adding on attorney's
fees 1n the event the plaintiff's lawyer has a
separate contingency fee contract with their
client (Sherberg - 231)
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Pumtive Damages Adopt the limitations on the amount and standard for recovery of purtive
damages contained in the Civil Justice Reform Act enacted by the Legislature in 1999. Cap punutive
damages to three times compensatory damages or $500,000, whichever 1s greater. Where the
misconduct was motivated by unreasonable financial gain and the high likelthood of personal mjury
was known by the person responsible for making decisions on behalf of the defendant. such as the
director or managing agent, punitive damages may not exceed the greater of four times compensatory
damages or $2 million Where the defendant had specific intent to cause the personal injury, there
shall be no cap on punitrve damages Punitive damages may be imposed against an employer only
when the employer actively participated 1n the misconduct, condoned or ratified the misconduct, or
engaged 1n misconduct that contributed to the personalinjury ' Punitive damages may not be awarded
where the parties agree to arbitrate the claim A claimant who refuses a defendant’s offer to arbitrate
may not recover punitive damages Requires the clerk of court to forward to the state attorney’s office

for investigation any action for long term care facility negligence in which punitive damages are
awarded at jury tnal

Table S
Response by Task Force Members to Punitive Damages

Staff Response: Punitive
damages reforms are
appropriate and will
decrease tort costs.

Restrictions on punitive
damages are unfair, illegal,
protects providers, will not
decrease insurance costs,
and will not result in
referrals to state attorney’s
office as stated.

High limits on punitive
damages will not decrease
tort costs but are essential to
reviving long-term care
insurance.

e Unlike Medical Malpractice | ® At least 95% of all long e The recommendations for

claims, there 1s an absolute
bar to the recovery of
punitive damages if the
defendant merely offers to
arbitrate  When this
provision is combined with
the staff language which
also had a cap on ail non-
economic damages, (and in
consideration of the fact
that the vast majority of
resident’s rights claim
involve only small
compensatory damages)
these provisions make an
action against a nursing
home much more restrictive
than those brought agamst a
hospital Additionally,
many actions brought

term care liability cases
allege conduct subject to
puntive damages [ would
refer you to the answer to
the second question on page
41 It 1s important for the
public to know that the
proposed higher caps for
punitive damages are not
the exception, but the norm,
based on the allegations
made by plaintiffs attomeys
1n these cases (Calkin-193)

arbitration are nearly
1dentical to what 1s currently
contained 1n the medical
malpractice statute One
exception 1s that where the
parties agree to arbitrate and
the arbitrator finds that the
defendant's conduct
amounted to intentional
misconduct or gross
negligence, which 1s the
standard for pumtive
damages, an additional
$500,000, for a total of
$750,000, may be awarded
to the claimant This 1s
three times more than 1s
recoverable under the
medical malpractice statute

' Allocate a portion of punitive damages from nursing home lawsuits mto a newly created Quality of Care

Trust Fund administered by the state to provide funds for mcreased staffing (or for other purposes that
improve access to high quality long term care services) {Grofic —244)
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aganst a hospital could be
brought under a common
law negligence claim, a
nursing home could never
be sued under common law
negligence This would
make sumg a nursing home
significantly harder than
suing a hospital That 15
unacceptable and was not
even requested by the
industry to the task force
(Connor-34)

A defendant can eliminate
any possible award of
punitive damages by
offering to arbutrate,
regardless of the behavior
(Connor-246, Freidin-239)

A plamtift could never
show “specific intent”™ and
therefore the cap would
never be lifted (Connor-
247)

Obliterates any chance of a
plainuff ever recerving a
large verdict regardless of
the behavior of the home
and. the injuries suffered as
a result of their actrons
(Connor-250)

Punitive damages serve an
important public purpose of
expressing jurors’ extreme
disapproval of tortuous
conduct For frail nursing
home residents who
generally have limited
economic damages and,
would be restricted 1n non-
economic damages,
punitive damages would be
especially important.. An
award of meaningful
punitive damages would be
highly unkkely (Fierro
citing Center for Medicare
Advocacy-251)

Oppose the imposition of
the 1999 tort restrictions on

e Pumitive damages would not

be recoverable by a claimant
where the claimant and
defendant agree to
arbitration or the claimant
refuses an offer to arbitrate
However, where the parties
agree to arbitrate and the
arbitrator finds that the
defendant's conduct
amounted to intentional
musconduct or gross
negligence, which 1s the
standard for punitive
damages, an additional
$500.000, for a total of
$750,000, may be awarded
to the claimant.
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punitive damages from
which seniors and the
disabled were specifically
excluded (Freidin-239).

¢ A cap on compensatory
damages which 1s unlike the
1999 Ciwvil Justice Reform
Act and unlike the
provisions governing
medic al negligence thereby
giving nursing homes more
protections (not equal
protections as they have
repeatedly asked for) than
either hospitals or other
bustnesses . This provision
violates the 5" principle
which states that residents
“must have adequate
protection under the law
and all participants must act
responsibly or face the
consequences for failing to
do s0.” (Connor-245,246)

e The $750,000 limut for

intentional misconduct or
gross ncgligence, that 1s
included 1n the non-
econormuic damages section,
has the same effect as
damages based on conduct
subject to punitive damages
Since almost all nursing
home complaints allege
gross negligence (such as
conscious disregard for the
care of a patient due to a
fall), damages awarded 1n
arbrtration may surely be
considered pumtive. [t 1s
maccurate to state that
punitive damages would not
be awarded under
arbitration within the
proposed litigation reforms
(Calkin-240)

¢ The limitations on punitive
damages contamed 1n the
1999 Civil Justice Reform
Act apply to medical
malpractice actions just as
they would to long term care
facilities under the staff
proposals Just like 1n
medical malpractice actions,
caps be placed on non-
economic damages when
erther a claimant rejects a
defendant's offer to arbitrate
or both parties agree to
arbitrate  Where the parties
agree to arbutrate, the staff 1s
recommending a caps up to
three times higher than
available in medical
malpractice claims Where
neither party offers to
arbitrate or where the
defendant refuses an offer to
arbitrate, there would be no
cap on non-economic
damages

o Agree that defendants
against whom punitive
damages have been
awarded should be referred
to the state attorney for
prosecution (Freidin-239)

» All cases where punitive
damages are awarded 1n a
jury tnal referred to local
state attorney’s office]
sadly, .. will never happen
even for the worst crimes
commmtted against a
resident (Connor-37).

¢ Eliminate [the]

recommendation which
directs the Clerk of the
Court to forward cases,
where there 1s a punitive
damage award, to the state
attorney's office for
criminal investigation. As
the task force report states,
1 at Jease 95%0 of the
claimms, tnal attorneys allege
punutive damages [am
concemed about the threat
that a posstble criminal
referral will have on the
decision to litigate or
arbitrate claims (Calkin-
241).

e Rather than forwarding
judgments containing an
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award of punitive damages
to the state attorney’s,
office provide an
appropnation to the
Statewide Prosecutor to
1investigate suspected
criminal activity against
residents at long-term care
faciities  This latter
approach would be much
more comprehenstve than
relying upon the
happenstance that a
particular plaintiff was
awarded punitive damages
under a civil rather than
criminal burden of proof
(Sherberg-243)

¢ The provision to impose
punitives against an
employer only when they
actively participated .
condoned or ratified, or
engaged m misconduct that
contributed to personal
injury] would encourage
employers to turn a blind
eye to the most outrageous
of conduct and violates the
S™ principle by rewarding
irresponstbility of corporate
owners (Connor-248,
Fierro & Freidin-252)

¢ The Califorma Supreme
Court rejected a simular
argument that facihties
should not be responsible
for the acts of their
employees under the
“reasonable licensee”
defense authonzed by the
state’s ctvil money penalty
law (Fierro citing Center
for Medicare Advocacy-
252)

¢ Punitive damages are not
currently covered by
mnsurance and have not been
a part of the losses and
damages paid by the

e The punitive damage
provisions shall apply to all
cases which have not gone
to tnal on the date of
enactment of the act The
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msurers that have resulted
1N nsurance premiurm
increases and policy
cancellations (Fierro-251
408)

1t still 1sn’t clear if
insurance companies will
cover the higher aggregate
compensatory cap of
$750,000 If they won’t,
this could hurt non-profit
providers 1f the higher
aggregate compensatory cap
may be awarded through
arbitration, but is treated as
if 1t were a punitive damage
award by 1nsurance
compantes, nursing homes
would be forced to pay the
damages out of pocket
Punitive damages are not
covered by insurance
Many more nursing homes
than the one percent that
now go to court could
potentially be hit with the
higher compensatory cap
than are now subject to
punitive damages as a result
of atnal If this 1s the case.
perhaps the second tier cap
should be eliminated and
some other way of
addressing punitive
damages for the most
egregious cases, 1€ ,
cnminal acts, should be
considered (Grofic -292)

purpose of the liabtlity
reform proposal 1s to bring
liability insurance back to
Flonda. However, this
proposal does not address
the “‘ta1l” where lawsuits
under Chapter 400 can
continue for four years after
enactment of the bill  Any
provision that can be made
to apply to claims that have
not gone to tnal 1s
imperative to help bring
liability insurance back to
Flonda Pumtive damages
are not a personal right. but
a fine As such, restrictions
and limitations may be
changed by the legislature
The proposal to apply new
limits on the amounts and
new standards for recovery
of pumtive damages should
be made to apply to all
causes of action which have
not gone to trial as of
enactment of the new law
(Calkin —242)

Non-Economic Damages In cases voluntanly submitted to binding arbitration of damages, caps non-
economic damages to $250.000 aggregate for all defendants or $750,000 aggregate for all defendants
if the claimant proves intentional misconduct or gross negligence; Provide that where a defendant
refuses a claimant’s offer to voluntanly arbitrate, the case shall proceed to trial without limitation on

non-economic damages, Provides that where a claimant refuses a defendant’s offer to voluntarily
arbitrate, non-economuic damages not to exceed $350,000 aggregate for all defendants, No cap on
non-economic damages where neither the claimant nor defendant request arbitration
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Table 6
Response by Task Force Members to Compensatory Damages

Caps on non<conomic damages are Twao-tiered non-economic damages will increase
unconstitutional, insufficient, and benefits liability costs and make it harder to defend against

defendants. a claim of gross negligence; claimants will receive
_ higher awards through double dipping.
Not only 1s capping non-cconomic damages e This multrtiered damage cap 1s extremely

when cases are voluntarily submitted to binding
arbitration of questionable constitutionality, but
also 1t goes far beyond anything in current law
The nursing home industry representatives have
contiuously stated they want to be treated just
like hospitals and be brought under similar
provisions of chapter 766 This concept
combined with others 1n this document offer
nursing homes a better deal than they even asked
for Again, this provision 1s m direct violation
of the 5" pninciple voted on and agreed to by the
task force members that states that residents
“must have adequate protection under the law
and all participants must act responsibly or face
the consequences for failing to do so ” (Connor -
236)

problematic It encourages “litigation’ 1n a
different forum This itigation in arbitration to
determme 1ntent or degree of culpability may be
as mvolved, time consuming and expensive as
litigation 1n the court system and would destroy
much of the benefit which mnsures claimants
choosing arbitration will expedite their recovery.
As a practical matter, because of the benefit buailt
into the assertion of intentional conduct or gross
negligence, the focus of the arbitration panels’
deliberations would be misdirected from a
determmunation of what 15 fair compensation for
non-economic damages incurred by the patient
andror family to an exhaustive examination of the
possible motivation for the errors acknowledged
by the defendant The evidence presented in an
arbitration forum is not designed, nor well suited
for yudicial type determunations  For example, the
testimony of retained experts on the extent of any
deviations from the standard of care, motives,
practices and extensn e employee or former
employee and other caregiver testimony will now
mure us down 1n time and costs. just as much as
going to court This offsets any reason w hy the
task force offers arbitration as a recommendation
(Calkin - 232)

Legitimate concems have also been raised that
any award based on gross negligence or
intentional conduct would likely make the entire
award uninsurcd This type of conduct 1s
generally excluded from coverage under the
insurance contract. If msurance 1s not availabk to
pay an award, most claims would be uncollectible
given the financial condition of providers Even
for the more solvent providers, the payment of a
few of these claims without the assistance of
insurance would only accelerate their closure
(Calkin - 232)

Elimmate the bifurcated non-economic damage
caps, $250,000 and $750,000, because proving
mtentional misconduct or gross negligence in
arbitration may create a conflict between the
nsurer and msured because insurers do not cover
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wntentional misconduct (Sherberg - 234)

Recognizing that non-economic damages are the
only damages that a resident can recover in most
cases agamst long term care facilities Language
was added 1n the 2nd draft to allow recovery of
up to $750,000 of non-economic damages
aggregate against all defendants, 1f the resident
can prove “intentional misconduct™ or “*gross
negligence” In cases against a nursing home
facility for horrible neglect, 1t will be impossible
to show that the management intentionally
injured a resident  Consequently, the additional
$500,000 1n non-economic damages will never
be obtainable Note also that the additional
$500,000 1n non-economic damages 1s not
available to a resident who chooses not to
arbitrate (Freidin - 235)

Combined with other provsions, this
unconstitutional provision would set a limit of
$350.000 for all damages for a defendant
regardless of the conduct and regardless of the
suffering caused by a resident Again, this
provision 1s 1n direct violation of the 5™ principle
(Connor - 238)

Thas 1ssue 1s further compounded by the lack of a
definition of “‘gross negligence.” Defendants may
be understandably reluctant to agree not to contest
liability where their exposure tn every case triples
under arbitration Having already acknowledged
liabihity, defendants will likely find 1t difficult to
defend against allegations that their conduct was
grossly negligent. as 1s alleged 1n 95% of current
claims Thas disincentive to arbitrate may cause a
large number of cases to remain in the tort system
(Calkin - 232)

The total amount awardable against all
defendants, aggregate. benefits nursing home
operators, owners, and management companies
Often there are several defendants 1n nursing
home litigation, where, for example, there has
been more than one owner of a home during the
peniod of abuse, or there 1s a management
company, licensee and owner who may all have
responsibulity for the neglect of a resident The
fact that there may be several bad actors should
not 1nure to the benefit of the same bad actors
(Freidin - 235)

I fail to see a circumstance where a defendant
guilty of egregious crimes would ever refuse to
arbitrate given the lavish benefits an offending
operator would recerve for doing so  Again, this
proviston 1s 1n direct violation of the 5™ principle
(Connor - 237)

This language also inappropriately mixes the
concepts of non-economic damages and punutive
damages Non-economic damages are to
compensate victims for suffering, to be
distinguished from pumtive damages. which are
to puntsh wrongdoers and to act as a deterrent
against similar conduct n the future It makes
no sense to apply punitive damages thresholds to

If a defendant offers to arbitrate, the claimant’s
attorney has no choice, for all practical purposes.
but to agree to arbitrate and allege intentional
misconduct or gross negligence to more than
doubk the potential recovery (from $350,000 in
hitigation to $750,000 1n arbitration). There 1s no
nrisk to the claimant 1n making such assertions,
only the potential for much larger damages It 1s
poor policy to encourage claimants through their
attorneys to allege, without regard to whether they
have a good faith basis, that the defendants
intended to cause harm or were grossly negligent
(Calkin - 232)

I strongly agree that caps on non-economic and
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an award of compensatory damages for non- punitive damages are essential to reviving the

economic mjuries The language hopelessly long-term care liability insurance market These
confuses the 1ssues and 1s unprecedented 1n law caps should mirror those for medical malpractice
(Fretdin 235 & Connor - 230) and punitive damages present in current law

(Sherberg - 233)

Arbitration ' © Allow erther party to request voluntary binding arbitration of damages Agreement to
enter binding arbitration will require defendant to admut hiabiity (but not intentional misconduct or
gross negligence which must be proved by clammant);* Permt the court, upon motion by either party,
to order that the claim be submutted to non-binding arbitration, In cases voluntanly submitted to
binding arbitration of damages. caps non-economic damages to $250.000 aggregate for all defendants
or $750,000 aggregate for all defendants if the claimant proves intentional misconduct or gross
neghgence, Where a defendant refuses a claimant’s offer to voluntarily arbatrate, the case shall
proceed to trial without limrtation on non-economic damages and the clammant shall be entitled to
recover prejudgment interest and reasonable attorney’s fees up to 25% award reduced to present
value * Where a claimant refuses a defendant’s offer to voluntarily arbitrate. the damages awardable
at trial shall be capped to net economic damages and non-economic damages shall not exceed
$350,000 * Punmitive damages may not be awarded where the parties agree to arbitrate the claim. In
cases submutted to arbitration, the defendant shall pay the claimant’s attorney’s fees up to 15° of the
award, reduced to present value "

Statute of Limitations:” Reduce statute of limitations from 4 years to 2 years * * For claims that have
already accrued, the claim must be filed within 2 years of the effective date of the act

Standards of Recovery ' Repeal strict liability and replaces it with a negligence standard. Defines
“long-term care facility negligence” as a deviation by a long term care facility of the prevailing

"I strongly agree that the use of arbitration. styled after the medical malpractice statute, will greatly assist
1n the fair and prompt resolution of long-term care lawsuits (Sherberg —229)

* A defendant can eliminate any possible award of pumtive damages by offering to arbitrate (Freidin —
239) Staff Response In order to arbitrate requirement the defendant has to admt Liability, in return,
punitives are not awarded but aggregate non-economic damage are $750.000

> It should be clanified that the parties can voluntarily agree to mediate at any time, as currently exists
under the medical malpractice law The proposal should also permit the court, upon motion from either
party, to order that a claim be mediated (Calkin —228)

* There would be virtually no instance where a defendant would ever refuse such an offer, especially 1n
cases of outrageous conduct {Connor —256)

* It 15 clear from these provisions that 1t was the mtent of the task force staff to punish plaintiffs whenever
the defendant offers to arbitrate and to provide lavish incentives for an operator to arbitrate — especially in
cases mvolving egregious conduct (Connor —257)

® In case a reader missed this statement in the above section, 1t 1s listed here again to make 1t clear the
staff wants to offer a huge windfall for a defendant that merely offers to arbitrate a claim (Connor -258)

” The statute of imutations should not be shortened absent some additional tine frame to allow a
reasonable person the opportunity to discover the potential cause of action, 1f such information 1s not
apparent (Freidin —274)

® I strongly agree that reducing the statute of Itmitations from four to two years 1s necessary to help
predict losses and to ensure that evidence 1» preserved (Sherberg —273)

* A 4-year statute of limitations should apply in cases where a home concealed facts from the family or
legal guardian (Connor — 275)
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professional standard of care for a similar long-term care provider (with a standard license from
AHCA) which proximately causes personal injury or death to a resident and makes long-term care
facihity negligence the exclusive remedy * Provide that a violation of a resident’s nghts 1s a cause of
action for long term care facility neghgence Define a managed risk agreement as an agreement
between a resident and a long-term care facihity, approved by a medical doctor, which sets forth the
resident care plan and service plan and consequences and inherent risks likely to result from changes
to the care or service plan. Allows a long-term care facility to inwoduce evidence that a managed risk
agreement was entered nto by a resident and the facility and that 1t was properly implemented and
maintamed by the facility * Protect a long-term care facility from liability for the consequences of a
decision by a resident to refuse or modify care or services, so long as the resident 1s informed of the
consequences, as required under s 400 022(k) * Adopt current law that a long-term care facility shall
not be hable for the negligence of a physician rendering medical care Expressly provide that
lumutation of hability does not limit the nght of a patient to bring an action for medical negligence
against a physician under the medical malpractice statute. In actions involving the death of a
resident, allow a personal representative to recover for the decedent’s estate the decedent’s pain and
suffering before death Allow minor children and a surviving spouse of a deceased resident, and 1f
there 1s no surviving spouse, all children. regardless of age, to recover for mental pain and suffering
Protect quality assurance and risk management records that comply with AHCA approved risk
management program (see option #5 under Quality earlier n this report) from discovery * Protect
survelllance records (without regard to who pays for the surveiilance) from discovery * Require that
clamms for abuse or neglect of the elderly against a long-term health care facility be brought under
Chapter 400 and not under Chapter 415

' I contmue to be hesitant with the legal terminology but my recommendation is to use the same criteria
we have for hospitals and medical facilittes with nursing homes (Suggested by Hernandez)

* Negligence 1s already defined in the Medicare and Medicaid statutes 1t 1s the deviation from the
standards that nursing facilities are required to meet to receive federal funds (Fierro & Freidin —266).

* According to the Center for Medicare Advocacy this proposed managed risk agreement nappropnately
mcorporates a concept of managed risk agreements from the assisted living industry into the nursing
home industry (Fierro & Freidin -267)

* This suggestion immumizes facilities from habulity if residents refuse care or services. Unfortunately, a
common practice in some nursing homes 1s to write a notation 1n a restdent’s medical chart that they
refused services when 1n fact the services were simply not delivered. This kind of legal protection
protects them from any lLiability for potential bad outcomes from not feeding, hydrating, medication,
cleaning, ambulating, toiletmng or providing other services Particularly for ..cognitively impaired
individuals and or individuals who have no family support, this could be disastrous (Fierro & Freidin —
268)

* I do not agree that the current protections for hospital peer review and risk management be applied in
the long-term care facility context (Freidin -136)

® A recent news account showed an incident where staff was dragging a disabled woman through the
halls, mocking her and treating her cruelly Given the fact that without the videotaped recording, this
incident would have never become public {Connor —286)

* Chapter 415 was just recently passed and signed 1nto law by Governor Jeb Bush This law states that an
elderly person who 1s, for example, physically assaulted 1s given access to the civil justice system and has
acause 1f a physical assault occurs in a hospital, the hospital can be held to the standards found in
chapter 415 This provision would give nursing homes more legal protections than a hospital (Connor &
Fierro -287)
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Table 7

Responses by Task Force Members to Standards of Recovery

Standards of recovery go beyond what is
available to hospitals: protecting providers.

Standards of recovery go beyond what is available to
hospitals: providing more opportunities for claimants
to sue. Negligence needs to be proved; allow
defendants to not contest liability in order to arbitrate;
protect facilities from the negligence of other parties. |

e The proposals would give the nursing home
industry more protection than any other entity,
including physicians and hospatals, for example
Burden of proof for violation of rights 1s higher
than a negligence claim The nursing home
industry will have more protection from liability
than any other person or entity Creates a lower
standard for nursing homes. The proposal states
that the standard of care for the nursing home 1s
the prevailing standard for similar nursing
homes in the community If most nursing homes
in the community are under-staffed and poorly
run, under this proposal thts low standard will
become the acceptable standard for Flonda’s
seror and disabled citizens Nursing home no
longer have any exposure for the criminal abuse,
neglect or exploitation of sentors and vulnerable
adults under chapter 415 The ...proposal
specifically precludes nursing homes from being
held accountable under this statute for what
happens 1nside their facility Nursing homes and
assisted living facilities can short-circuit
litigation and set another barmier to a recovery by
a restdent by arguing to a court that they had no
“duty™ to the resident for care and treatment
Assisted living facilities stand to benefit most
from this provision, since they often mamtain
that they merely are there to provide basic
assistance with activities of daily living. When a
resident begins to deteriorate and needs
addtional services, the ALF will argue 1t had no
duty to the resident and not be responsible when
they all too often keep a resident in the ALF
longer than they should in order to continue to
collect revenue from the resident. Under this
proposal, there will be no incentive for an ALF
to move a resident to a more appropriate setting
where his or her growing needs can be met

Nursing home residents will be subjected to
“managed risk’* agreements, which will be used
to justify the failure to provide care and services
to residents For example, 1f a resident refuses to
cat a meal, the nursing home will document that
refusal and will have an absolute defense to a

e Allow defendants to agree to arbitration without
admutting liability but agreeing to not contest kiabihity
This will encourage defendants to agree to arbitration
(Sherberg - 253)

¢ A claimant should have to prove that an alleged
“violation of a resident’s right” was due to negligence
The allegation of a violation of a resident’s nght by
itself should not be proof of negligence For example,
a family member may enter a bedroom and find a
resident exposed. A number of reasons beyond the
control of facility staff could have contributed to the
exposure to an alleged violation of the resident’s nght
to digmity A facility should not be legally responsible
for the exposure that occurred 1f 1t was not due to
negligence (Grofic - 262)

e Eliminating strict liability and replacing 1t with
ordmary negligence (which almost all other plamntiffs
must plead and prove) is an essential ingredient to tort
reform. (Sherberg - 260)
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claim that the nursing home failed to provide
hydration and nutnition to a resident, which
resulted in death. In this event the nursing home
would have no incentive or duty to take further
action to see that the resident’s basic needs are
met through alternative means (Freidin - 263)

[ [support] the Krowles and Hamulton decisions
in 1tems f and g [allowing for the recovery of
pain and suffering after the death of the resident
and allow all children, regardless of age to
recover for mental pain and suffering] (Freidin -
263)

Remove the provision that allows recovery both for
the decedent’s pamn and suffering and the pain and
suffering of survivors.(Sherberg - 254)

The recommendation allows a claimant to collect
compensatory damages based on the pain and
suffering of a nursing home or assisted living facility
(ALF) resident and the claimant’s pain and suffering -
- 1n cffect a double dip Under medical malpractice,
pain and suffering 1s based an the patient’s pam and
suffering. To prevent double dipping, the claimant
should be required to choose one or the other, but not
both (Grofic - 38)

In actions for injuries causing the death of a patient,
the proposal allows the personal representative to
recover for the estate, pain and suffering damages for
the decedent’s pain and suffering An action for the
patient’s pain and suffering experienced prior to the
patient’s death for unrelated causes is preserved This
allows for double damages which is wnavailable in
any other type of action. (Calkm - 271)

Allows minor children and a surviving spouse of a
deceased patient, and 1f there 1s no surviving spouse,
all children, regardless of age, to recover pain and
suffering damages under the Wrongful Death Act
where the long term care provider negligence caused
the death Thrs 15 not allowed under physical/hospital
medical malpractice (Calkin - 272)

Many physicians are employed by facilities as
medical directors at the same time as they serve
as residents’ attending physicians and under this
proposal these common practices reflecting the
lack of independence of physicians from the
nursing facilities would nevertheless lead to
facility immumity (Fierro & Freidin 269)

Some of the statutory restrictions on discovery
and admssibility extended to doctors and
hospitals already go too far in keeping relevant
and important information from a person seeking
redress for injuries. Court interpretation of
these statutes has been inconsistent, and 1n some
cases has kept original documents, such as the
qualifications and disciplinary records of
caregivers from litigants Language protecting
peer review and risk management must be

Provide that long-term care facilities are not liable for
the negligence of third party health care
providers.(Sherberg - 255)

Prohibiting the admission of Agency for Health Care
Admimstration (AHCA) surveys into evidence
because they are not relevant, are also an essential
ingredient to successful tort reform (Sherberg - 261)
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carefully crafted to ensure that only information
generated during the peer review process would
be protected Documents from ongmal sources
and state and federal survey and inspection
records should not be kept from discovery or
held inadmissible  In addition to the extent
residents are able to make use of video or
electromc monitonin g, these 1tems should not be
statutonly restricted 1n terms of discoverability
and admissibihity (Freidin 277)

Pre-Suit Requirements ' Adopt relevant litigation reforms contamned mn the medical malpractice
statute * Require that a notice of claim be provided to a potential defendant 90 days before sutt is

filed > Require that before scnding a notice of claim, a claimant must conduct a pre-suit investigatron
to ascertain whether there are reasonable grounds to assert a claim In claims mvolving personal
mnjury or death, the pre-suit nvestigation shall include obtaming a verified medical opimon
corroborating the existence of reasonable grounds to bring the claim Require that dunng the 90 days
after the notice of claim 1s mailed, the insurer or the defendant must complete a pre-suit investigation
At the end of the 90 day period. the msurer must reject the claim, make a settlement offer, or admit
liabnlity (but not intentional misconduct or gross negligence which must be proved by claimant) and
request arbitration * Require that duning the pre-suit investigation pertod, the claimant and defendant
provide relevant medical records upon request by the other party > Exclude from discovery and
admussion into evidence any statements, reports or other documents generated by the pre-suit
investigation process © Allow both the claimant and defendant to file a motion in circuit court asking
the court to determine whether there exists a reasonable basis for the opposing party’s claim or

demial > Within 90 days of recerving a notice of claim, allow s a defendant who has a good faith basis
to believe that 1t had no legal duty te the claimant to file an action n circut court to contest the lack
of duty.

' The medical malpractice pre-suit procedures which are not appropnate or adequate for cases mvolving
elders and long temn care facilities. AFTL has proposed pre-sut procedures that are more appropriate for
these cases. Substitute the option of AFTL on pre-suit procedures (Freidin —282)
* Supported by Hernandez
> Supported by Hemandez.
“ I am not sure 1f 90 days 1s a workable period of time I would suggest that 120 days may be a more
approprate time frame (Calkin —283)
* This item should require that medical records, including those of prior and subsequent health care
roviders, be provided (Calkun 284),
These provisions would dramatically mcrease the cost of bringing a claim against a nursing home
(Connor —285).
’ Supported by Hernandez.
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Table 8

Impact on Awards of Staff Tort Reform Options

and funeral

bulls)

Offers Attorney Fees Economic Non-Economic Punitive
voluntary (Pain &
arbitrationV¥ Suffering)

“Claimant Reasonable attorneys | Net economic | No Caps 3 times compensatory
only fees up to 25% of damages damages to $500,000 OR
(defendant award reduced to (health care if motivated by
refuses) present value (in cases | and funeral unreasonable financial

tnvolving personal bills) gain 4 times
injury or death) OR compensatory damages to
Maximum of $10,000 $2 million OR for
(for violations of specific intent to cause
resident rights personal injury, no cap
involving no personal
mnjury or death)
Defendant Not awarded Net economic | $350,000 Not Awarded
only damages aggregate
(claimant (health care
refuses) and funeral
bills)
Claimant and | Defendant pays Net economic | $250.000 Not awarded (but see
defendant claimant’s attorney damages aggregate additional recovery under
fees up to 15% of (health care $750,000 non-economtc damages)
award reduced to and funeral aggregate 1f
present value (1n cases | bills) claimant proves
involving personal mtentional
ijury or death) OR misconduct or
Maximum of $10,000 gross negligence
(for violations of
resident rights
mvolving no personal
njury or death)
Neither Not awarded Net economic | No cap 3 times compensatory
claimant nor damages damages to $300,000 OR
defendant (health care if motivated by

unreasonable financial
gain 4 times
compensatory damages to
$2 million OR for
specific intent to cause
personal 1mjury, no cap
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8 Guding Principles for Litigation Reform submutted by The Honorable Nancy Argenziano

Preamble It 1s the desire of this Task Force to strike an important balance 1n crafting these guiding

principles  We must work to assure the safety of residents while trying to stabilize insurance rates [t

1s therefore our intention to provide the Florida Legislature with a set of guiding principles that will

scek to encourage nsurers back into Flonda wile mamtaining adequate legal remedies for residents

who have been harmed Additionally, we believe the reduction 1n lawsuits must also come from an

improvement 1 care through increased staffing i homes as well as an increase in the availability of

alternative care mechamisms, including, but not imited to the home and community-based care

systems as outlined 1n the other chapters of this report [t 1s important to also note that these two

concepts must be indivisible  To enact litigation reform without substantial improvements and

changes to the long-term care delivery system will do little to help us achieve our primary goal of

providing the best long-term care delivery system in America.

1 Promote the early resolufion of claims through the use of an iformal exchange of mnformation
that benefits both parties prior to filing a suit

2 Promote the use of alternative dispute resolutions (ADR) mn order to avoid costly litigation We
support the concept of voluntary binding arbitration to allow a defendant to admut hability and, in
return. the defendant would be able to limit exposure as well as unpredictability through the ADR
process This concept would avoid the costly process of proving or defending fault yet would
allow both parties to focus solely on the amount of damages

3 Elminate add-on attorney fees in cases involving the personal injury of a resident and allow only
hmuted fees in cases not mvolving personal injury.

4 Create a mechanism that will increase the predictability of awards for nursing home negligence
suits

5 Limit punitive damages per defendant to a muluplier of compensatory damages with no hmuts for
egregious or intentional conduct
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8 Guiding Principles for Litigaton Reform submitted by The Honorable Nancy Argenziano

Preamble It is the destre of thrs Task Force to strike an important balance tn crafting these guiding
principles. We must work to assure the safety of residents while trying to stabilize nsurance rates It
1s therefore our intention to provide the Florida Legislature with a set of guiding principles that will
seek to encourage nsurers back into Flonda wile maintaming adequate legal remedies for residents
who have been harmed Additionally, we believe the reduction 1n lawsuits must also come from an
improvement in care through increased staffing in homes as well as an increase i the availability of
altemative care mechanisms, including. but not limited to. the home and community-based care
systems as outlined 1n the other chapters of this report [t 1s important to also note that these two
concepts must be mdivisible To enact litigation reform without substantial improvements and
changes to the long-term care delivery system will do little to help us achieve our primary goal of
providing the best long-term care delivery system in Amenca
1 Promote the early resolution of claims through the use of an informal exchange of mformation
that benefits both parties pror to filing a suit
Promote the use of alternative dispute resolutions (ADR) 1n order to avoid costly litigation We
support the concept of voluntary binding arbitration to allow a defendant to admit hability and, in
return, the defendant would be able to limit exposure as well as unpredictability through the ADR
process This concept would avoid the costly process of proving or defending fault yet would
allow both parties to focus solely on the amount of damages.
3 Eliminate add-on attomey fees in cases involving the personal injury of a resident and allow only
limited fees in cases not involving personal injury
4. Create a mechanism that will increase the predictability of awards for nursing home negligence
suits
5 Limt punitive damages per defendant to a multiplier of compensatory damages with no lumits for
egregious or intentional conduct

o
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Appendix 1
Commonly Asked Questions About Staff Options for Tort Reform'

The staff tort reform options were developed in consultation with Hayden Dempsey, Deputy General
Counsel to the Governor They are the result of input from persons who testified at Task Force meetings,
residents groups, trial attomeys. and representatives from the insurance industry, assisted living facilities,
and nursing homes These questions and answers were developed with Mr Dempsey in response to
questions received after these proposals were first suggested

Q How do these provisions affect access to the courts (1.c , will attorneys still take cases without add on
attorney fees)? Whatabout the clients who have non-personal injury restdent right complaints?

A Chapter 400 023 (Civil Enforcement) would be repealed which allowed for add-on attorney fees What 1s
proposed herc 1s that attorney fees are linked to willingness to arbitrate which amounts to

® Incases in which neither party offers to arbitrate or the clatmant refuses to arbitiate, the claimant’s
attorneys are paid a peicentage of the total award, consistent with nearly all tort cases

*  25% of unlimited non-economic damages if claimant agrees to arbitrate (but defendant refuscs} for
personal mjury or death cases

e Maximum of $10,000 1n add on attorney fees for violation of rights involving no personal injury or
death (e g , complants handled by Elder Law attorncys)

e In cascs in which both parties agrec to arbitrate, the claimant s cntitled to an additional 15%6 of the
total award for attorncy’s fees

These potential aw ards would still be profitable for attorneys and should not reduce interest by attorneys in

representing these citizens (or their estates) for both personal injury/death or for violation of custodial

resident rights

What is the basis for the proposed caps on punitive damages” Do they apply to other causes of action. such
as medical malpractice cases” Can a dcfendant avoid punttive damages merely by offering to arbitrate the
case’

o

e The proposed punitive damages reforms are from the 1999 Civil Justice Reform Act enacted by the
Legislature 10 1999 The pumtive damages caps contaned in the Act currently apply to almost all
actions, including medical malpractice cases

» Removing the threat of punitive damages 1s intended to provide the defendant incentive to go to
arbatration, a resolution process much quicker and less expensive than the court system In long-term
health care cases 1n particular, 1t benefits the injured resident to resolve the claim as quickly as
possible

* A defendant who wishes to go to arbitration must admit hiability (but not intentional misconduct or
gross ncghigence which must be proved by claimant) At arbitration, 1f a claimant can prove
intentional misconduct or gross negligence on the part of the defendant. the current standard for
punitive damages, the plaintiff can recover up to $750,000, plus 15% for attorney fees The amount
recoverable 1n the arbitration process proposed 1s scveral times greater than what 1s recoverable (n
medical malpractice cases

e Although a defendant can escape imposition of “punitive damages™ by offering to go to arbitration, 1f a
claimant proves at arbitration that the defendant’s conduct was grossly negligent or intentional, the
arbitratar can award up to $750,000 (aggregate! to the claimant, an amount intcnded to be punitive

e Ifneither the claimant nor defendant offer arbitration or the defendant refuscs arbitration, the amount
of punttive damages recoverable 1< the same as almost all other tort cases  If the jury finds the
defendant actually intended to harm the claimant, no caps on pumitive damages apply

>

e Incases 1n which a jury awards punitive damages, the case will be automatically filed with the Jocal
state attorney's office for investigation

" The responses to these “Commonly Asked Questions” are grossly and repeatedly naccurate, they are
editorial in nature and are not based on sound legal analysis It would be pointless to comment on them
except to say they have no place whatsoever 1n this report (Connor —291 & Freidin-289) Staff Response-
Need examples of erroneous intormation

Conclusions and options were not voted on by the Task Force 83




The caps contain the potential size of punitive damages, except where therce has been specific intent to
causc personal mmjury Less than 1% of all nursing home litigation goes to jury trial The threat of punitive
damages (which are claimed 1n 95° of these lawsuits currently) 1s generally used 1n negotiating settlements
for the 99%¢ that do not go to jury tria]l These caps should have thc effect of containing the multi-million
doilar awards because defendants would admit lhiability (but not intentional misconduct or gross negligence)
and pay up to $750,000 1f intentional misconduct or gross negligence 1s proved

Q What would be recoverable 1f the resident dies from the abuse or neglect, or even a cause unrelated to a

restdent’s rights violation? What 1s currently recoverable in other wrongful death cases? Would surviving
children be entitled to recos er for their pain and suffering”? Can suryviving children recover 1in wrongful
death cases resulting from medical malpractice”

A e Under this proposal, when a resident dies, his or her estate can recover for any pain and suffering of the
resident before death. The recovery of damages for pain and before death 1s not possible 1n most cases,

including medical malpractice cases  This proposal recogmizes the frailty of long term care facility
residents and removes any potential argument that it would otherwise be less expensive for a defendant
if the resident were to die

e Currently in medical malpractice cases resulting in death, childien over 25 are not permitted to recover
for thetr pain and suffering  Under this proposal. when there 15 no surviving spouse, all surviving
children, regardless of age, may recover for their pain and suffering

What 1s the bas«is for the amount of caps on non-economic damages? Do they apply to other cases”

e Incasesn which a claimant refuses a defendant’s offer to arbitrate, the cap on non-economic damages
15 $350,000 This 1s the same amount as in medical malpractice cases

e Incases in which both parties agree to arbitrate, the caps are $250,000, or $750,000 1f the plaintiff
proves intentional misconduct or gross negiigence This amount 1s several times bigher than 1n
medical malpractice cases

e Incases in which cither the defendant refuses an offer to arbitrate or neither party offers to arbitrate.
there 1S no cap on non-economic damages. This 1s the same as medical malpractice cases

e  The caps on non-economic damages are intended to provide both parties an incentive to arbitrate rather
than hitigate cases

o Currently, 83% of all claims (1ncluding plaintiff attorney fees) in Florida are under $250,000 (Aon,
2000)

e Caps of $250,000 (up to $730.000 plus 15% for attorney’s fees) or $350,000 (and no attorney fecs) are
well within the current claims. In addition, fees should be less when lawsuits are settled early before
attorney fecs mount

> 0

Will the $§750.000 aggregate cap for intentional misconduct or gross negligence be covered by insurance?

Insurance companies generally don’t cover misconduct or gross negligence ¢ this 1s why they don’t cover
punitive awards in thetr policies) The cap 1s higher than the average claim in order to allow roomto
negotiate a settlement

Reducing the statute of limttations does not provide familics sufficicnt tunce to grieve and seck redress for
thetr family members

e  The statute of limitations in Medical Malpractice and Wrongful death 1s currently 2 years
e B8 8% of lawsuits currently are filed within 2 years (Hillsborough County study)

How would a jury determine whether the long-term health facility defendant, such as a nursing home or
ALF, provided care below what is required?

The defimtion of “long term carc facility neghgence” 1s similar to the definition of “medical malpractice ”
The level of care required of the facility is the prevailing professional standard of care for a similarly
licensed facility In addition, negligence related to poor health outcomes would be judged using recognized
clinical practice guidehines such as published by the Agency for Health Care Policy and Research

Wouid a violation of a resident’s statutory rights still be actionable®

A violation of resident nights 1s actionable under the proposed long-term care facility negligence statute. In
actions for violation of nights involving no personal mjury or death, attorney’s fees up to $10.000 may be
awarded Attorney's fees are also available 1f the parties agree to arbitration or the defendant refuses
arbitration

>R PP O P
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Q Allowing the facility to enter into ey 1dence the fact that there 1s a managed nisk agreement would not
benefit the resident

The managed risk agreement 1s a document that provides evidence that the resident or her representative
understood the consequences and 11sks of deciding to refuse certain treatments (whtch 1s a resident right)
The managed risk agreement 1s signed by a doctor and would only be valid if entered into voluntanly

>

Q Limiting rish management, quality assurance, and surveillance records from discovery serves no purpose
and would prevent either arbitrators or a jury from learming all the facts avatlable to the facility The
argument that it allows the facility to canduct “self-critical analysis” is a cover-up  All nursing home
records are maintained by the factlity on behalf of the resident who cannot record the mmformation herself
Special quality assurance records are already protected under law from discovery and admissibility at trial

A This stipulation s onty vahd if the clearly defined risk management programs are an option (see option #3

under quality ) adopted by this Task Force Surveillance systems could be a violation of a resident’s right to
privacy (400 022(m)), especially since most residents share a room  1n addition, tnsurance carriers have
stated that they will not provide lsability coverage to faciltties that permit s 1deo surveillance 1n resident
rooms Photopraphs and videography are subject to interpretation

Why impose the pre-suit requirements currently required 1n medical malpractice cases to long-term care
facility cases? Does it impose an undue burden on clderly claimants” Will it unneccssarily delay the
resolution process”

o

The purpose of the pre-suit requirements currently imposed 1n medical malpractice cases 15 to encourage
eatly resolutions and discourage frivolous claims The trial bar 1s already complying with these pre-suit
requirements in nursing home cases involving personal injury or death Prior to sending a notice of claim,
the claimant must conduct an investigation to determine 1f there are reasonable grounds for a claim, for a
claim of personal injury or death, therc has to be a corroborating medical opimion  The notice of claim 1s
required 90 days prior to filing suit  Upon receipt of the notice of claim, the defendant must conduct 1ts
own investigation and must decide to rcject the claim, make a scttlement offcr, or admit lability (but not
intentional misconduct or gross negligence which must be proved by claimant) and request arbitration
During this same 90-day pcriod the defendant may file an action to contest the lack of legal duty

>
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Florida Association of Homes for the Aging
1812 Riggins Road
Tallahassee, FL 32308
Phone 850/671-3700 Fax 850/671-3790
Raymond Johnson Karen Torgesen
Charr President’CEO

November 15, 2000

The Honorable Frank Brogan
Lieutenant Governor

PL 0S Capitol

Tallahassee, FL 32399-0001

Dear Lt Governor Brogan

Attached 1s FAHAs proposed legislation to address the long-term care facility litigation and Liability
msurance crisis  The recommended statutory changes were summartzed, but not included, in the proposal
we submutted to the Task Force on Avarlability and Affordability of Long Term Care on November 7"

Also ncluded 1n this transmuttal 1s a chart comparing current law (Chapters 400, 766, and 768, F S ) with
our recommendations As the chart indicates, we are proposing replacing the civil enforcement
provistons in Chapter 400, F S, with a "Long Term Care Facility Negligence Act™ that includes
negligence standards, presuit notification requirements, arbitration, caps on damages and attorney's fees,
and other provisions that are simular to those now if effect for other health care providers. We believe that
the only meaningful way to address the huge increases in liability insurance premiums for long-term care
facilities is to create a civil enforcement provision that allows residents and their families the recourse to
sue when they are wronged, but at the same time, gives high-quality providers the ability to defend
themselves when they follow acceptable standards of care

The amount of money spent on insurance premiums and deductibles 1s robbing long-teem care providers
of resources that could and should be spent on care and services If the situation continues, some of the
best nursing homes and assisted living facilities 1n the state will be forced to rethink their missions and
either down-size their operations or close

The task force 1s dealing with the most basic public policy question. Does the state of Florida wish, as a
matter of public pelicy, to allow nursing homes and ALFs to operate? If the answer 1s yes, then the Task
Force and the Legislature must deal with the overwhelming problems created as a result of a law that
makes 1t very easy to sue long-term care providers for unlumited damages

Many thanks for providing FAHA staff with the opportunity to testify before the Task Force on
October 30" If we can be of further assistance, please do not hesitate to contact Semor Vice President of
Public Policy. Mary Ellen Early, or me.

Sincerely,
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Raymond Johnson
Chair
RMJ/bms
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Florida Association of Homes for the Aging
1812 Riggins Road, Tallahassee, FL 32308
Phone: 850/671-3700 Fax: 850/671-3790

FINDING A SOLUTION TO THE LONG TERM CARE LIABILITY INSURANCE CRISIS
LITIGATION RELIEF PROPOSAL

Statement of the Problem Nursing homes and assisted living facility providers are embroiled 1n a crisis that 1s affecting their ability to provide care to elder
Floridians The cause of the crisis 1s exorbitant mcreases 1n liability insurance premiums resulting from a deluge of residents’ rights lawsuits and claims against
long-term care providers Because the standards for bringing a lawsuit against a nursing home or ALF are morc lentent than those 1n effect for other health care
providers and bustnesses, long-term care providers have become an easy and lucrative target for trial lawyers

Propesed Solutien: Enact legislation that treats lawsuits and claims against nursing homes and Al.Fs simularly to those filed against other health care providers

r_'ﬁ)pic Chapter 400, F.S. (current law) Chapter 766, F.S., Medical FAHA Proposal
Malpractice/Chapter 768, F.S.,
Negligence _ _
1. Standard of Proof When s. 400.023(1), s. 400.429(1) -- s. 766.102 -- Claimant must prove by a | Claimant must prove by a greater
Filing Lawsuit Deprivation or mfringement of a greater werght of evidence that the weight of evidence that each defendant
resident’s rights, no standard of proof | alleged actions of the health care has an established duty to the resident,
established in law provider represented a breach of the that each defendant failed to comply
NOTE This amounts to strict hability | prevailing professional standard of care | with the prevailing standard of care,
without regard to fault or negligence for that health care provider that each defendant’s devration from

the prevailing standard of care was the
direct and proximate cause of damages
to the resident; and that each
defendant’s deviation from the
prevailing standard of care resulted n
either myury or the death of the
resident, abuse, neglect or the
deprivation of the resident’s rights

2. Limits on Who Can Sue s. 400.023(1), s. 400.429(1) -- The Ch. 766 (med mal) -- the patient. The resident or his/her guardian, or by
resident or his/her guardian, a person | s. 768.20 - 21(wrongful death) -- the a surviving child (regardless of age) or
or organization acting on behalf of a decedent’s personal representative if | spouse or the personal representative of
resident with resident/guardian’s there 1s a surviving spouse or minor the estate of a deceased resident
consent, or 4 personal representative child

of the estate of a deceased resident
when the cause of death resulted from
the deprivation or infringement of the |




decedent's rights

3. Attorneys’ Fees Above &
Beyond Contingency Fees
(Add-on fees)

s. 400.023(1), s. 400.429(1) --
Plaintiff who prevails may be entitled
to recover reasonable attorneys’ fees,
costs of the actions and damages
Thesc attorneys” fees are 1n addition
to contingency fees that are a
percentage of a settlement or award

s. 766.207(7)(f) -- When a case 1s

arbitrated.

e Add-on attomeys’ fees are capped
at no more than 15% of the award

s. 766.209(3)(a) — If a settlement at
arbitration 1s rejected and the case goes
to trial, add-on attomeys’ fees ate
capped at 25% of the award

The same as réqmrements ins
766.207(7)(f) and s. 766.209(3)(a)

| No caps Contingency fees are

4. Cap on Contingency Fees for | No Caps Ch. 766 or 768 - No caps
Attorneys Contingency fees are govered by ] governed by Florida Bar nules
Florida Bar rules
5. Caps on Damages: - - L o
a. economic No Caps s. 766.207(7)(a) -- For cases that are No Caps
arbitrated
e coverage for cost of past and future
medical expenses, and 80% of
wagc loss and loss of earning
capacity, offset by any collateral
source payments
b. non-econemic / No Caps s. 766.207(7)(b) — For cases that are For cases settled through arbitration

compensatory

arbaitrated-

¢ Maximum of $250,000 per
incident, and shall be calculated on
a percentage basis with respect to
capactty to enjoy life so that a
finding that the claimant’s imury
resulted 1n a 50% reduction 1n his
or her capacity to enjoy hife would
warrant an award of no more than
$125,000

s. 766.209(4)(a) -- If a claimant rejects
offer to arbitrate, award at trial for non-
economic damages may not exceed
£350,000 per incident

e Maximum of $250,000 per
defendant, but no more than an
aggregate amount of $350.000
against all defendants

e (apacity criteria same as 1n s
766.207 (7)(b).

If a claimant rejects offer to arbutrate,
award at trial may not exceed an
aggregate amount of $350,000 for all
decfendants




c. punitive

s. 768.735 (2) -- Three times the
amount of compensatory damages
(which are not capped) uniess
claimant demonstrates to the court by
clear and convincing evidence that the
award 1s not excessive

5. 766.207 (7)(d) - For cases that are
settled through arbitration -- no
pumtive damages

s. 768.73(1) -- For cases that go to trial

e Three times the amount of
compensatory damages or the sum
of $500.000

e  Where wrongful conduct 1s
motivated solely by unreasonable
financial gain and the dangerous
nature of the conduct, together with
the high likelthood of tnjury from
the conduct, was known by the
managing agent, director, officer or
other person responsible for policy
decistons, pumtive damage award
may not exceed four times
compensatory damages or $2
million

e When defendant acted with specific
intent to harm and harm occurred,
no cap on punitive damages

Same as s. 766.207 (7)(d)

Same as 5. 768.73 (1)

6. Pre-suit notification
requirement

No notification requirements, may file
lawsuit immediately without
notification to facihty

s. 766.106 -- Mandatory pre-suit
notification to defendant, opportumty
for defendant to respond.

7. Protection of quality
assurance and risk
management records from
discovery

None

5. 766.101(5) — Protects investigation,
proceedings and records of peer review
and other guality assurance activities
from discovery and introduction as
evidence Also protects participants
from testifymg 1n a lawsuit

Same as s. 766.106

e Amendss. 400.118 to requure
quality assurance ((QA) meetings
every other month in a nursing
home, and to protect QA and risk
management records from
discovery

e Amends s. 400.4275 to protect QA
and risk management programs 1n
ALFs from discovery

NOTE: These changes are in FAHA’s




quality of care proposal

| 8. Arbitration

None

s. 766.207 -- Voluntary Arbitration

9. Statute of Limitation

4 years

2 years

Same as 766.207

2 years

10. Civil Remedies (Restriction
on number of lawsuits that
can be filed simultaneously

by plaintiff)

Can sue simultaneously under Chapter
400, Chapter 766 (med:cal
malpractice) and Chapter 768
{negligence)

Ch. 766 15 exclusive civil remedy for
medical malpractice

Contact persons:

Karen Torgesen, President/CEO (850.671-3700), Email ktorgesen@faha org

Long Term Care Facility Negligence
Act 1s created as the exclusive civil
remedy for lawsuits filed on behalf of a
long-term care facility resident

Mary Ellen Early, Senior Vice President - Public Policy (904/738-0503), Email mecarly(@totcon.com

The Flarida Association of Homes for the Aging (FAHA) 1s a 37-vear old statewide orgunization that represents nursing homes, assisted living facilitres, and HUD
housing for the elderly  Over 95% of the membership consists of non-profit community or farth-based providers



RESPONSE TO THE STAFF REPORT
TO THE TASK FORCE ON AVAILABILITY AND AFFORDABILITY
OF LONG TERM CARE
by
Edwin M. Boyer
Long-term Care Ombudsman District 6

GENERAL CONSIDERATIONS

1. CLEARLY IDENTIFY ON THE FACE OF THE REPORT THAT THE REPORT IS AN

RECOMMENDATIONS NOR THE CONSENSUS OFF THE TASK FORCE

At the December 18" meeting of the Task Force it was agreed that the Task Force would
submit an informational report to the legislature and that any recommendations included in the report
whether staff recommendations or otherwise, were not approved by the task force This should be
made very clear on the face of the report

2 DELETE THE INTRODUCTION AND EXECUTIVE SUMMARY AND REPLACE IT
WITH A SYNOPSIS OF THE WORK OF THE TASK FORCE

The introduction and executive summary represent the opinions and views of the staff which
were not authorized by statute, or approved by the task force, nor was much of 1t discussed by the
task force. Left as 1t 1s, the introduction and executive summary gives the appearance that 1t 1s the
product of the task force when 1t 1s clearly not.

3 REVISE THE TITLE OF THE REPORT TO REFLECT THAT IT IS AN
INFORMATIONAL REPORT

4 IF STAFF RECOMMENDATIONS ARE INCLUDED IN THE!R EXISTING FORM,
THEY SHOULD BE CLEARLY IDENTIFIED AS STAFF RECOMMENDATIONS AND
NOT APPROVED BY OR RECOMMENDED BY THE TASK FORCE

As stated at page two of the staff report “The recommendations contained within this report
represent a synthesis of recommendations that can be supported by available data and were submutted
by over 50 interested persons including Task Force Members, providers, consumer advocates,
financial and msurance interests, consumers, and project staff.”

The process by which recommendations were “synthesized” was determined by staff and not
by the task force Some recommendations were excluded from the staff recommendations and some
were edited based upon staff opinion Some recommendations were staff generated and were not
discussed at task force meetings.



RESPONSE
TO THE STAFF REPORT
TO THE TASK FORCE ON AVAILABILITY AND AFFORDABILITY
OF LONG TERM CARE
by
Edwin M. Boyer
Long Term Care Ombudsman District VI

EXECUTIVE SUMMARY AND STAFF RECOMMENDATIONS

Task #1 and #2
Choices in Long-term Care

Choice Recommendations

Recommendation 2 - expand OSS and Medicaid Waiver Funded In-Home and &

Programs
- this 1s not a task force recommendation and the statement that 1t is should be removed

- Enhancement of community mental health services is a worthwhile goal. However. inclusion of
commumty mental health services in all Home And Community Based Services waiver-funded
programs may require amendment of the Medicaid waiver and may have cost and entitlement
considerations which should be clarified before this recommendation 1s approved

Recommendation 3 - Expand Affordable Housing,

-This 1s not a task force recommendation and the statement that it 1s should be removed.

- What 1s the justification for providing incentives for conversions and new construction? Has it
been determined that there is a shortage of existing ALF facilities?

- Exemption of ALF conversions from existing regulations raises equal protection and resident
protection 1ssues Facilities are regulated to msure protection of residents. What is the justification
for exempting some facilities from certain regulations and not others. If some facilities should be
exempt from certamn regulations then why not all facilities?

- Assigning assisted living waiver slots to facilities agreeing to set aside 50% of their beds as
“affordable” shifts the focus of funding. Funding typically follows the individual, not the facility. This
may have important policy implications. Also, a determination of what 1s considered “affordable”
should be clarified before this 1s considered.

Recommendation 4 - Expanding the Adult Family Care Home Program.

- Expansion of the Adult Family Care Home Program should be encouraged However to bring it



over the next three-to-five years " All other portions of recommendation 11 can be areas for
consideration in the study

- Adoption of recommendation 11 in its entirety, would eliminate an existing successful locally
controlled system for the 1dentification of needs and for and the delivery of services for the elderly.
Creating an Independent case management system” withn the Department of Elder A ffairs establishes
a substate structure for the delivery of services and represents a major policy shift from a prnivatized
case management system to a government run system

- Recommendation 11 was never discussed by the task force nor was 1t presented to the task force
for consideration

- Recommendation 11 incorporates major changes to the existing system and then calls for a third
party study of the current administrative/organizational structures and practices of the departments
The study should be done first Why recommend a redesign of the system and then study it?

Task #3 and #2
Quality in Nursing Homes

Recommendation 13 - Increase Funding by $1.500.000 for Public Guardians

- The Office of the Statewide Public guardian can play a vital role 1n protecting the interests of all
indigent incapacitated individuals. whether in the commumity or in long term care facilities Adequate
funding for the program can provide early intervention for individuals who, but for the program,
might ultimately need more expensive services

- This recommendation should be modified to reflect this expanded role of the program It should
be moved to Task #1. Home and Community-Based Alternatives to Nursing Home Care It shouid be
revised as follows, “Increase funding for the Office ofthe Statewide Public Guardian by $1,500,000 in
order to begin building an infrastructure for public guardianship in Flornda to protect the interests of
cognitively impaired indigent individuals 1n need of community based and long term care services ”

- The following new recommendation should be added “The legislature should repeal the Medicaid
income cap which unfairly reduces the availability of long term care beds to applicants who have met
both medical and financial criteria for eligibility "

- The rationale for repeal of the Medicaid income cap 1s found in my same recommendation
inciuded under the section of task force member recommendations,

Task #4



Limiting Costly Litigation

The recommendations regarding Task #4 “Liability and Long term Care Viability” should be
deleted entirely. These recommendations are not supported or justified by the research presented to
the task force or by any information provided to the task force. Further, These recommendations
severely limut residents access to the courts and fail to ensure their protection against improper and
madequate care Analysis of the recommendations by both The AARP, and the National Citizens
Coalition for Nursing Home Reform (NCCNHR) reached the same conclusion as shown by the
attached letters submutted to the task force at the December 18" meeting and the attached
memorandum dated January 8", 2001, all of which I include n my response as recommendations.

Any recommendation for Successful litigation reform must include the following inseparable
elements
1. assuring the safety of residents and protecting their right
to pursue remedies in court

2. improving care through increased staffing and aggressive
regulatory enforcement.

3, addressing the insurance availability and rate 1ssues by rate incentives
and loss predictability measures

The “Guiding Principals For Litigation Reform” distributed by Representative Nancy
Argenziano at the December 18" meeting 1s the type of recommendation which should be made
regarding Task#4.
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MEMORANDUM

~ X.uM

Ed Boyer

Toby S. Edelman
Florida Task Force on Availability and Affordability of Long-Term Care,
Tusk #4, Liability and Long-Term Care Viability

January 8, 2001

Ihave reviewed Chapter VI, Task #4, Liability and Long-Tenn Care Viability, from the Florida Tesk
Force’s Second Draft report (Dec. 16, 2000) as well as the Task Force staff’s recommendations on
livgavion, which [ understand the Task Force did not officially adopt [ submit dress comments on
behalf al the Narional Academy for Elder Law Attarmneys, the National Citizens Coalition for
Nursing Home Reform and the Center for Medicare Advocacy

Lxecutive Summary

I submut the following summary of my analysis and comments;

A. The Report’s Findings and Recommendations

The Task Force found that tort litigation 1n Flerida is not frivolous The lawsuits
involve pressure sores. falls, dehydration. and mainumrition, all of which it correctly
1dentificd as serious failure-of -care issues.

Tie Task Force found that problems in the nursing home industry {extremely poor
care outcomes for residents and absence of risk management prograsus) «nd financial
incentives in the insurance industry have contrnibuted o the increased tiability
insurance premiums that rhe nursing home industry has experienced. The existence
of valid and justifiable ton litigation 1< nol the sole cause of increased costs of



hablity insurance

1 OS]

These findings do not support the Report’s harsh recommendations about tort litigation,
which would virtually eliminate this type of Lhtigation in Flonda in the future The Report's
recommendations about litigation fail to address problems in either the nursing home
industry that give nise to the justifiable tort litigation or the insurance industry

B. Analysis and Comments

1 Tort higation serves as an important adjunct to the public enforcement system It serves as
a mechanism that helps remove extremely poor providers from the provider pool,
protecting future residents

2 Tort litigation also provides justice and a remedy to residents who are harmed by the care
they receive The public regulatory system does not provide direct relief or amny
compensation to individuals who are harmed

3. The lingation recommendations of the Task Force staff should be rejected
4 Further research 1s needed to 1dentify constructive actions that the state could take
1 To assure that the results of tort Iitigation are referred to and considered by

regulatory authonties

2 To prohibit courts or the parties from placing tort settlements under seal so that
their results are kept secret from the public

3. To require nursing homes to develop comprehensive and effective nsk management
programs
4, To enact legislation creating regulatory authornity to review insurance companies’

pricing practices for long-term care liability insurance
Analysis and Comments
My longer analysis and comments follow

[f enacted, the recommendations about litigation would severely limut the ability of residents to seek justice
from the courts when they are seriously harmed by nursing homes. By severely restricting, and, under many
circumstances, totally eliminating, non-economic damages, punitive damages, and attorney's fees, the
proposed revisions to Flonda law would allow only munimal recoveries for residents and their families, even



for egregrous failures of care causing serious harm and death.

Moreover, the staff's recommendations are not supported by the Report’s actual findings on liability 1ssues.
The Task Force found that the tort litigation filed in Hillsborough County (the county whose tort Iitigation 1t
reviewed) reflected serious care problems, not frivolous matters In addition, 1t found that financial
incentrves for insurance companies and problems n the nursing home industry (absence of nsk management
programs that are common for other health care providers) contributed to the increased msurance premiums
for Florida providers These findings are not addressed 1n the recommendations on htigation

o The Task Force found and reported that the nursing home tort litigation filed in Flonda 1s not
frivolous To the contrary, the report concluded

All of the complaints list one or more serious allegations pertaming to the resident’sphysical
condition and cite the violation of the statutory night to adequate and appropriate health
care as the cause of action. These lawsuits are fundamentally about pressure sores, falls,
dehydration, and malnutrition or weight loss among nursing home residents, and none of
these conditions or incidents 1s a mimnor matter 1n this population, or any other,

* % ok

If a Chapter 400 case has been filed in circuit court, . . ., it is most unlikely to be a fivolous
lawsuat

Report, page 357. Appendix 5, Jury Cases in Flonda, at pages 388 through 401, amply supports
this finding. For example, the Report describes a May 20, 1999 settlement for $1.5 i Leon
County as follows.

Admutted 3/95, good condition. By spring 1995, contractures resulting in fetal position;
falls, traumas, multiple bedsores (1/96), 3/96 gross mismanagement of feeding tube; weight
loss of 43 pounds over the next 67 days. Died 10/11/96 Fraudulent and inconsistent
charting entnes included entries showing care during hospitahzations and day after death.

Report, page 396. The egregious care Mr Lark received over a 19-month period led to
considerable pain and sufferng and numerous bad care outcomes that would have been avoided
had he received proper care. Nevertheless, under the recommendations of the Task Force staff, if
Mr Lark's case had been sent to arbitration, non-economuc damages would have been hmited to
$250,000 (or to $750,000, 1f the arbutrator found gross negligence) and punitive damages could not
have been awarded at all If Mr. Lark’s famuly refused arbitration and the nursing home agreed to
arbitration, non-economic damages would have been limited to $350,000 and pumtive damages
and attorneys’ fees could not have been awarded at all. If neither Mr Lark’s famuly nor the facility
offered to arbatrate, there would have been no cap on non-economic damages, but no attorneys'
fees could have been awarded and punitive damages would have been limited (generally to three



times compensatory damages or $500,000, whichever 1s greater).

° The Task Force found and reported a vanety of reasons for increased hability msurance premiums
n Flonda.

° “First and foremost, mnsurance companues are 1 business to make money” (Report, page
369)

° “The long-term care ndustry 1s poorly understood by most insurers, and relatively few have
been active 1n this market at any pont in time  Developing sophistication n indrvidualized
nisk assessment 1s hampered by a lach of sufficient interest, as the total long-term care
market is very small relative to other markets (homeowners or car insurance, for example),
lack of'data and limited expernience overall. Many insurers have entered thus market and
quickly exited, after sustaining losses Very few companies have a long track record
writing policies for the long-term care ndustry to contribute to an information base for
underwriting” (Report, page 369)

] “Further, insurers familiar with the broader health care market find it vexing that few long-
term care providers have facility-based nsk management programs that are standard 1n the
acute caresetting There 1s consensus of opimon that the implementation of comprehensive
nisk management programs would be an extremely important component of an effort to
resuscitate the long-term care mnsurance market in Flonda Risk management programs are
successful n loss prevention and serve to improve quality of care, as 1ssues are continually
identified and addressed Aggressive risk management programs are expensive to
implement, but 1t’s difficult to imagine how the long-term care industry can afford to be
without them any longer” (Report, pages 369-70)

° “Fmnally, premiums are likely to remain prolubitively high as long as insurers are operating in
a non-competitive market. With only a handful of E & S companies wnting policies, there
1s no incentive to lower rates and no regulatory authority to review pncing practices”
(Report, page 370)

In summary, the Task Force found that the profit-motivated insurance industry has minimal expenence with
nursing homes and little competition for its business The msurance industry 1s unregulated with respect to
pnicing nursing home liability policies When 1t looks at the nursing home industry, 1t does not find the nisk
management programs that are standard 1n other health care settings These factors, 1n addition to increases
in tort litigation, have led the hability insurance industry to raise its prenuums for Florida's long-term care
providers.

These findings of the Task Force support a conclusion that problems m the nursing home industry (poor
care outcomes for residents and absence of nsk management programs) and financial incentives in the



msurance industry have contributed to the increased liability insurance premuums that the nursing home
industry in Flonda has experienced

Two other findings of the Task Force are worthy of mention

° The three facilities in Hillsborough County that had been sued the most (more than 20 tirnes each)
“have subsequently undergone wransformation two properties have changed ownership and the third
has permanently closed” (Report, page 350) This finding indicates that the tort liigation may have
helped play an mmportant public role in bringing about aitical changes in nursing facilities that
provided exceptionally poor care to a large number of individuals. Tort liigation may have served
as an effective adjunct to the public regulatory system

° The Task Force found and reported that the costs of legal defense to a tort case range from
$100,000 to $200,000 (Report, page 360) The Task Force cited these numbers to support an
inference that facilities may scttle a case, even 1f it has little ment. as arational economuc decision
However, these numbers also demonstrate that defense attomeys benefit financially from the tort
htigawon Thus fact 1s not addressed at all in the recommendations Only plantiffs’ attomeys'
compensation would be affected (1¢ , reduced) by the recommendations.

With respect to the specific recommendanhons, my analyss 1s that the proposed litigation recommendations
would severely restrict the value and effectiveness of tort litigation m Flonda

Standards of Recovery

The proposals under Standards of Recovery would drastically reduce potential tort liability by establishing a
murumal standard of care as acceptable

Negligence would be defined as “a deviation by a long term care facility of [sic] the prevailing professional
standard of care for a sumilar long-term care provider . which proximately causes mjury or death to a
resident” (point a) This definition would not hold facilities responsible for meeting the standards of care
that are set out in state and federal law, which facilities are paid to meet.

The federal nursing home reform law requires that facilities provide care and services to each resident to
enable him/her to “attain and maintain” his/her “highest practicable physical, mental, and psychosocial well-
being” 42 U S C §§13951-3(b)2), 1396r(b)(2), Medicare and Medicaid, respectively. Skilled nursing
facilities (under Medicare) and nursing facihities (under Medicaid) voluntarily agree to comply with these
federal standards as a condition of receiving Medicare and/or Medicaid reimbursement

The definition of negligence proposed here, 1n contrast, would hold facilities responsible only for meeting the
“prevailing” standard of care. This standard means that 1f a facility provided care that was generally the
same quality as the care provided by similar facilities, 1t would not be found negligent and no hability would



attach, even 1f the facility was neghgent and failed to comply with the federal standards of care and the
resident was harmed as a direct result

The proposal (point j ) would require all claims for abuse and neglect to be brought under Chapter 400 and
would expressly prohibit litigation under chapter 415, Florida’s Adult Protective Services Act. It is
mappropnate to shield nursing home restdents from the protections of the protective services act, whose
purposc the Flonida Legislature described as follows:

(2) The Legislature recogmzes that there are many persons in this state who, because of age or
disability, are in need of protective services. Such services should allow such an individual the same
nghts as other citizens and, at the same tume, protect the individual from abuse, neglect, and
exploitation It 1s the intent of the Legislature to provide for the detection and correction of abuse,
neglect, and exploitation through social services and cnminal investigations and to establish a
program of protective services for all disabled adults or elderly persons in need of them It 1s
intended that the mandatory reporting of such cases will cause the protective services of the state to
be brought to bear 1n an effort to prevent further abuse, neglect, and explotation of disabled adults
or elderly persons

401 101(2) The Flonda Adult Protective Services Act creates a cause of action for older people who
are abused, neglected. or exploited, and authorizes recovery of compensatory and purutive damages
( 415 1111) Nursing home residents should not be excluded from this law’s reach and protection

Three pomts under Standards for Recovery attempt to immumze facilities from responsibility for poor
outcomes for residents Point ¢ mappropriately incorporates a concept of managed risk agreements from
the assisted living industry 1nto the nursing home industry  (Approval by a medical doctor 1s inadequate
oversight of these agreements.) Pointd mmurnizes facilibes from Lability if residents refuse care or services
Pomnte ymmumzes facihities from liability for physician negligence  Many nursing home physicians have little
involvement 1n directing or overseeing resident’s care and sumply rubber-stamp decisions made by facility
staff Many physicians are employed by facilities as medical directors at the same time as they serve as
resident’s attending physicians  Under the proposal, these common practices reflecting the lack of
mdependence of physicians from facilities would nevertheless lead to facility immuumnity.

Non-Economic Damages

Resident’s economic damages from poor care may be lumited Residents such as Mr. Lark may have no or
lumuted additional health care bills as a result of the poor care they receive As a result, non-economic
damages for pamn and suffering are especially significant for residents and their families. However, the
proposed revisions would severely hmit non-economic damages

[f the parties agreed to binding arbitration, non-economic damages would be capped at $250,000
per mcident or at $750,000 1f there was intentional misconduct or gross negligence (pomnt a ).

If a claimant refused a defendant’s offer to arbitrate, non-economic damages would be hmuted to
$350,000 (pomnt c).

Only when defendants refused a claimant’s offer to arbitrate or when neither party requested
arbitration would there be no limitation on non-economic damages (pomts b and d , respecttvely)

Since factlities would benefit financially from agreemg to arbitration (as discussed below), they would be



likely to want arbitration  Non-economuc damages for residents would be severely curtailed, as a result
Punitive damages

Pumutive damages serve an important public purpose of expressing jurors’ extreme disapproval of tortuous
conduct. For frail nursing home residents who generally have imited economic damages and, as discussed
above, would be restricted m non-economic damages, purutive damages would be especially important
However, an award of meaningful punitive damages would be lighly unlikely under the proposal.

Punitive damages would not be available ar !/ 1f the parties agreed to arbitrate or i1f a claimant refused a
facility’s offer to arbitrate (points f. and g, respectively) Punitive damages would be available only 1f no
party requested arbitration or 1if the defendant facility refused arbitraion However, as discussed below.
arbrtration 1s so financially beneficial to providers that facilities would be unlikely to reject it.

Moreover, even m the limited instances when punitive damages would be awarded, they would be capped
at three times compensatory damages or $500,000, whichever is greater (point b.). For nursing home
residents, whose economic damages are likely to be small and whose norn-economic damages would be
capped, there would be, at most, extremely limited punitive damages The escape clausc - the defendant
had the “specific mtent to cause the mjury” (point d.) ~ would be successfully mvoked only 1n extremely rare
circumstances

Pomt e. would Limit employers’ hability for punitive damages to situations where the employer “actively
participated in the musconduct, condoned or ratified the musconduct, or engaged in musconduct that
contrtbuted to the myury ” Defendants would not be liable for acts of lus‘her employees under the doctrine
of respondeat superior. In Califorma Association of Health Facilities v Department of Health
Services, 16 Cal.4th 284,940 P.2d 323, 65 Cal.Rptr 2d 872, 885 (1997), the Califormia Supreme Court
rejected a similar argument that facilities should not be responsible for the acts of their employees under the
“reasonable licensee” defense authorized by the state’s civil money penalty law

Arbitration

These provisions are onerous, especially combined with the provisions for Non-economic damages. The
provisions encourage arbitration Providers. but not claunants, benefit from the arbitration clauses
completely because.

If a claunant refused a defendant’s offer to arbitrate, non-economic damages would be limited to
$350,000 (non-economic damages, point c : arbitration, pomt e (both net economic and non-
economic damages are hmited to $350.000 )

Ifthe parties agreed to binding arbitration, non-economic damages would be capped at $250,000
per incident or at $750,000 1f there was intentional misconduct or gross negligence (arbitration,
pont c ).

Ifthe parties agreed to arbitration, punitive damages would not be awardable (arbitration, point f)

Defendants who refused a claimant’s offer to arbitrate would be subject to no limitation on non-
economic damages. prejudgment interest, and higher attorney’s fees (arbitration, pomnt d )

The chart (p 40) mdicates that 1f a claimant refused “voluntary’ arbitration (but the defendant
agreed to arbitration), attorney’s fees would not be awardable Attomey’s fees would also not be
awardable 1if neither party wanted arbitration Higher attorney's fees would be awardable 1if the
claimant wanted arbitration and the defendant did not. If both parties wanted arbitration, the fees



would be awardable, but lower

Accordingto the chart, defendants will offer voluntary arbitration to limut their potential hability 1 fees, non
economic damages, and punutive damages Their exposure would be most lnmted 1f the claimant refused
voluntary arbitration (no attomey's fees or purutive damages are awardable) Their potential attorney’s fee
exposure would be highest if the claimant wanted arbitration and they did not

Pre-suit requirements
These requirements arc also onerous for claimnants.

Before sending a notice of claim, the claimant would be required to conduct an mvestigation and to get a
"venfied medical opinion corroborating the existence of reasonable grounds to bring the claim” (pomnt ¢ )
This requirement seems to requure claimants to prove their case before filing 1it.

The fourth point (d.) would give the msurance company 90 days after recetving the claim to investigate the
claim [fthe company admutted liability, the only purpose of arbitration would be to decide the amount that
would be paid

Attorney’s fees

These provisions would reduce the automatic award of attorney’s fees under chapter 400.

Attomey’s fees would generally be awarded as a percentage of the resident’s recovery Since, as discussed
above, the recoveries for non-economic and purutive damages would be severely restricted, attomey’s fees
would be similarly reswicted Attomeys would not be eligible for any fees 1f the facility offered arbitration

and the resident rejected arbitration Fees would otherwise be limuted to

25% of the award, reduced to present value, when defendants refused resident’s offer to arbitrate
(point b.),

15% of the award, reduced to present value, for cases submutted to arbitration (pomt c.); and
$10,000 for violathons of nghts not mnvolving personal mjury or death (point a.)

Attorneys would be unlikely to file tort litigation for residents and their farulies when their potential
compensamon would be so low

Conclusion
In conclusion, the recommendations of the Task Force staff concerming litigation should be rejected

The proposed revisions to Flonda’s hability standards would effectively nsulate providers from the
consequences of their negligence Restdents who were harmed by the poor care they received would no
longer be able to seek justice in the courts  Tort litigation provides a remedy for residents who are harmed
by the care they receive The public regulatory system does not provide direct relief or any compensation
to individuals who are harmed.

The loss of effective tort liigation would also remove an important mechanism for sanctioming facilities that
consistently provide poor care As the Task Force mmplicitly found, tort hitigation supplements the public
enforcement system by serving as a mechamsm that helps remove extremely poor providers from the



provider pool Such a result protects future residents from harm

The Task Force found that insurance companies have raised premiums for hability insurance because of their
own financial ncentives and because of problems 1 the nursing home industry These problems would not
be addressed or corrected by the proposals of the Task Force

Toby S Edelman Alfred J. Chiplin, Jr Sarah Greene Burger
Center for Medicare Advocacy National Academy of Elder ~ Janet Wells
Suite 1001 Law Attorneys National Citizens Coalition
1101 Vermont Avenue, NW for Nursing Home Reform
Washington. DC 20005 1424 16" Street, NW
(202)216-0028. extension 104 Washington, DC 20036
(202) 216-0119 (fax) (202) 332-2275
Tedelman(@centerproject org (202) 332-2949 (fan)
SBurger@nccnhr org

JWells@ncenhr.org



KENNETH L. CONNOR
P. 0. Box 11187
Tallahassee, Florida 32302
(850 68 I-9550

January 5, 2001

Via Facsimile

Ilenorable Frank Brogan, Char

Task Force on Availlability and Affordabdility
of Long-term Care

Executive Office of the Governor

PL-0 T The Caputol

Telahassce, Flonda  32399-0001

Dear Frank:

1 am 1n recerpt of the draft repert from the Task Poree staff and must admyt I was a bit surpn.
by what I saw and felt it smportant (o bring my concerns to your attention.

First, and despite the unanimious consent of the pancl, this document appears to he presented as
the tinal work product of the task force members, While [ recognuze that there 18 a disclaimer on the
cover, I strongly recommend changung it to bel ter reflect (he will of the lask force and to make it
exceedingly clear that this is the staff product aud not the work, nor the cansensus of the task forec
itself. The report seems to 1gnore an important and basic fact that the task force never agreed to a set of
eonclusions nor made any formal recommendations to the legislature On this matter | would seck
guidance from Mr. Polivka’s memorandurn of Augugl 10, 2000 ssking us to “clearly state on the cover
and title page” that the document in question 1s not the formal work product of the task force Jle
specifically mentions that only items that resulted from a *“conscnsus or vote ot Task Force members™
could be considered “oflicial task force malerials.” Clearly, the sial¥ report does not meet this standard
As this operated well as a policy dunmg our tenure, I see no reason to deviate from 1t now

Second, we must change the musleading titie, “Choices, Quality & Limuting Litigation: Three
Keys to Improving Long-Term Care mn Flonda,” which 15 an edrtonial conclusion of the staff and one that
certainly was never discussed, voted on, or evea debated by the task force

Which leads me to my thurd point The “‘Executive Summary” should not represent i set of
conclusions coming from the staff but a synopsis of what occurred I find 1t unsettling that the staff
would take 1t upon themselves to draw clearly biased conclusions — n many cases in direct conflict with
ther own data — that were never agreed to or even votcd upon by the task force members Tt 1s unportant
that the executive summary clearly rcflect the reality that afler months of study and testumony, the
members did not reach a consensus. For that section of the report to offer conclusions and interpretation
would be musteading and aganst the duectives given by the panel members.

Additionally I want lo make surc tiat my motion which was approyved by unanimous consent be
included mn both the executive summary and the body of the report  And [ would like to remind the staff

that 1t was widely agrced upon that member comments would be included within the report and not as



Honorablc Frank Brogan
January 5, 2001
Page Two

addenda al the back of it This concept was discussed at length and 1t was exceedingly clear to me that
the Will of the membership was Lo include our comtments within the relovant soctions

finally I want to join the request of Victoria Fierro that members, all members, be fumished with
the data cominlcd by the «taff. The notion that these matenals would he withheld from the members and
from (he public 15 not ouly outrageous but violates both the spnt and the intent of the open records laws

of this stale. My own belief 1s thal, in many instanccs, the data simply does not support the conclusions
drawn by the staff

] appreciate your attention 10 this matter and trust these suggcostions will be honored.

Kind regards,
KLClaj

K; hL Connor
cc: Dr Larcy Polivka

Members. Task Force on the Availability and Affordability of Long-tcrm Care



KENNETH L. CONNOR
P 0. Box 11187
Tallahassee, Florida 32302
(850) 681-9550

January 13, 2001

Via Facsimile

Honorable Frank Brogan, Chair

Task Force on Availability and Affordabilitv
of Long-term Care

Govemor's Office

PL-01 The Capitol

Tallahassce, Florida 32399-0001

Dear Frank.

Staff brought to my attention that my comments bad been drafted to an earlier
draft of the “Executive Summary " Attachcd arc my comments to thc appropriate draft

Again, for convemience my additions to the report are underlmed, deletions have been
struck through and comments appear m italics

I would also like to reiterate my request trom yesterday’s letter that staff include
these additions, delctions and comments 1n the fcxt of the rcport as well.

Thank you for vour attention to these matters

Kind regards,

Kcnncth L. Connor
2)/KLC
Enclosure
cc. Dr Lamy Polivka



{I. Executive Summary and Final Recommendations
These 1items were never voted on nor approved by task force members.

In order to affect serious changes n our long-term care system that will benefit frail elders in Florida. a three-
prong approach 1s proposed but was not voted on nor approved by the members of the task force Choice,

Quality, and Lumiting Gestly- Unnecessary Litigation

Chuices will be achieved in Flonda with the 13 recommendations that are outlined below They include making
a commuitment to a more balanced long-term care system that promotes consumer choices and autonomy,
increased funding and availability of assisted living facilities, adult famuily care homes, home and community
based waiver programs, and service coordinators and programs for HUD-financed housing They also
recommend an integrated health and long-term care system demonstration project, promotion of assistive
technology. and pnivate long-term care nsurance

Quality will be achieved in Florida with the 51 recommendations that are outlined below They include
recommendations that will* create sanctions to discourage poor care in long-term care, create incentives to
improve quality of care in long-term care, ensure a culture of care in nursing homes that values residents,
family, workers, and volunteers; and change the community standard of care by providing family and residents
better access to information about quality of care in nursmg homes

Limiting €estiy- Unnecessary Litigation will be aclhueved through a set of changes that will both ensure access
to the court system for frail elders and their families and limuit the ever-increasing amount of damages, while
assuring residents are still offered adequate legal protecuons and that homes that violate residents’ nights are
appropnately punished. (Comment Staff presented data showing that the number of lawsits were dechning
significantly and no evidence was presented suggesting that damages were “ever-increastng ) These
recommendations, which were not voted on nor approyed by the task force members, replace the civil cause of
action in 400 023 with a new Long-Term Facility Negligence statute key-provisiens-are The following
provisions were offered by the staff but were not approved by the task force. (Comment: Many of these
provisions run directly counter to the set of principles voted on and agreed to by the task force in that they
directly violate the stated principle that residents “"must have adequate protec tion under the law and all
participants must act responsibly or face the consequences for fatling to do so " These provisions all but
eliminate many of the causes of action that a resident might bring and severely restrict recovery in these same
actions but particularly benefit fucilities which cause the most harm to residents )

e The resident and his/her representative have a cause of action (based on negligence) that remains after
death and does not require there to be a survivor

o Add-on-atiorney-fees-for-jury-of-death-are-repeated--Chapter-400; but-th-clamms-mvebvng-syypury-or
death;-a-pereentage-of the-award 15-recoverable for-attomey fees—Hor non-personal trpury-resident
nghts-eases-a-eap-of $10,000-w-attomey-fees-has-been-ndded. (Comment. Attorney’s fees were put 1nto
law as a means of protecting the most vulnerable among us as a way to allow for recovery n cases that
had hittle or no “‘economic value ” but represent the intrinsic value in the digmitv of human Iife )

e Significant incentives for arbitration for both claimants and defendants (Comment This statement is
grossly inaccurate and inconsistent with the language submitted by the staff  Under the language given
to the staff members, a defendant would become immune from any and ull punitive dumages by mercly
offering to arbutrate regardless of the conduct of the home and regardless of the dumages suffered by a
resident At no level 1s that ever an incentive for the plaintiff to arbutrate )

e Caps on claims (damages + attorney fees) are higher than the current average claims reported by Aon
and by staff research (Comment. The staff submitted no such research to the task force members ) and
are not capped if the claimant refuses arbitration (Comment Again, this runs directly counter to the
guiding principles voted on and approved by the task force members und is blatantly false in hght of the
language submitted to the task force in that if u plainuff refuses arbitration, the defendant shall never
pav any punitive damages Additionally, the studyv submitted by Aon was, by s own admission based on
data provided by the industry lobbying group (Florida Health Care Assoctanion) and was. again n ther




own words, never “audited” nor “verified " for accuracy The report utself says this data comes only
from for-profit chains and is not representative  For the staff to refer to and rely on this flawed product
18 an insult to the work of the task force members )

Unlike n Medical Malpractice claims, in cases where both parties agree to arbitrate, there is no
provision to reduce the award based on capacity to enjoy hife (Comment However, unlike Medical
Malpractice claims, there 1s an absolute bar to the recovery of punitive damages if the defendant merely
offers to arbitrate  When this provision 1s combined with the staff language which also had a cap on all
non-economic damages, (and in consideration of the fact that the vast majoritv of resident’s rights claim
involve only smull compensatory dumuges) these provisions make an action against a nursing home
much more restrictive than those brought against a hospital  Additionally, many a aions brought
against a hospital could be brought under a common law negligence claim, according to the language
gwven to the task force by the staff. a nursing home could never be sued under common law negligence
Agan this would make suing a nursing home sigmficantly harder than siang a hospital  That 1s
unacceptable and was not even requested by the industry to the task force )

Provides for o managed fisk agreement bebween provider and resident and epproved by a medieal doetor
and properly mamtaned that proteets the facithty from liability from the censeqtences of & deession 18
refuse or mody eare.

Provides for the protection of approprate fisk management of quality assurance programs and records
and surveitlance records fwithout regard to whe pays for the surveillanee) from discovery  (Comment.
As these concepts were never even discussed at the meetings they should be stricken without further
comment Additionally, the categorizatien of any internul documents as “‘qualiry assurance programs”™
would unfairly and logically bar them from discovery )

Refers all cases where punitive damages are awarded 1n a jury tnial to the local state attorney's office
(Comment: Sadly, given the provisions submitted to the task force, this will never happen even for the
worst crimes conmitted agamnst a resident )

In actions involving death of resident, allows for pain and suffering of the decedent — plus for adult pan
and suffening
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TASK #4
LIMITING €0STEY UNNECESSARY LITIGATION

HB 1993 Tasks

The effect of lawsuits against nursmg homes and long-term care facilities on the cost of nursing home care
and on the financial stability of nursing home industry 1n the state

The kinds of incidents that lead to the tiling of lawsuits and the extent to which frivolous lawsuits are filed.
The cost of liability insurance coverage for long-term care providers and the extent to which such costs
affect the affordability of care

The availability of liability insurance coverage for long-term care providers through Florida’s insurance
companies

What is Known about Litigation

The frequency and seventy of claims 1s increasing rapidly: (Commient There 1s no basis for this
statement The staff’s own data indicates that the number of lawswits has declined every vear since
1998 )

Florida has three times as many claims as the rest of the nation, (Comment This information does not
come from the task force’s own reseaich but by a study submitted by the industry lobbying group, the
Florida Health Care Association (FHCA), and has been widely discredited. In fact and by its own
admission 1s based on data provided solely by FHCA and, in their own words, was never “audited " nor
“verified for accuracy” The reporr itself savs this data comes only from for-profit chains and 1s
therefore skewed to the types of homes that, according to HCF4 are most commonly short of staff)

The average size of a nursing home litigation claim n Flonda was $278,637 1n 1999 which is 250%%
more than the average claim in the other 49 states ($112.351) The average loss cost per annual
occupied bed 1n Florida was $6.283 1 1999 which 1s 776%6 (8 times) more than the average loss cost in
the other 49 states ($809) (Comment This information does not come from the tusk ferce's own
research but by a study submitted by the industry lobbying group, the Flonida Health Care Association
(FHCA), and has been widely discredited In fact and by its own admission 1s based on data provided
solely by FHCA and, in therr own words, was never “audited’” nor “verified for accuracy” The 1eport
iself says this data comes only from for-profit chains and 1s therefore skewed to the nypes of homes that,
according to HCFA are most commonly short of staff’)

Every year from 1995-1999, on average, 54% of nursing homes in Hillsborough County have had at
least one lawsuit. The size of the claims (for those that were not sealed) went from an average of
$311,393 1n the early 1990s to $410,294 1n the late 1990s. (Comment Information on the size of claims
does not come from the task force s own research but by a study submutted by the industry lobbyving
group, the Florida Health Care Associanion (FHCA), and has been widely discredited In fact and by its
own admission 1s based on data provided solely by FHCA and, n their own words, was never “audited "
nor ‘‘verified for accuracy”’. The report itself says this data comes only from for-profit chains and 1s
therefore skewed to the types of homes that, according to HCFA are most commonly short of staff.)
44% of lawsuits are for resident rights only, 37 are for wrongful death with or without negligent
survival; and 20% are for negligent survival without wrongful death. All lawsuits include allegations of
resident nights infringements, the most common cause of action 1s the nght to receive “adequate and
appropriate heakhcare.”

60% of all lawsuits include allegations that involve pressure sores; 57%a allege falls; 25%5 allege abuse
and/or neglect; 43% of all lawsuits include allegations of dehydration and/or weight loss. These
allegations are not frivolous yet there 1sn’t data available to determine 1if the incidents are due to poor
care or nevitable health decline (1.e., 95% of cases are settled out of court) It can be assumed,
however, that a finding of negligence, either by settlement or verdict would be the clearest indication
that the decline was due to poor care

In multivanate analyses, bed size was the only significant variable of a number of structural, case-mx,
and quality measures that significantly predicted lawsuit activity There 1s no clear relationship between




quality and lawsurts  (Comment  This data was not provided to task force members Moreever, this
statement about the relationship between quality and lawsuits 15 in conflict with the staff’s own findings
of care deficiencies occurring in Florida as compared to the rest of the nation  Florida hus ranked
above the national uverage every year since 1993 in the percentage of facilines cited for short staffing
Staff 'sanalysis indicates that staffing "posttively impacts resident outcomes )

The courts are acting expeditiously.

Currently, 1n Florida, 88.8% of Chapter 400 lawsuits are filed within two years from resident discharge.
68% of cases are closed within 18 months.

In Hillsborough County, 67 794 of cases paid attorney fees from the settlement and did not make use of
the add on attorney fees provision in 400 023, although the existence of the provision is used in
negotiating

Other states have some features of Flonda’s Chapter 400.022 and 400 023

29 34 states have a tort habtlity associated with the patient bill of rights although about half have a
cause of action for negligence resulting in injury and the others for strict liabtlity. Some provide
injunctive relief or for remedies under common law Punitive damages are recoverable in most states
but generally under common law or a separate statute, not under the patient bill of nghts Attomey fees
are recoverable under patient bill of nights or the elder abuse statute in 14 states Half the states have
caps on tort damages

Nine percent of nursing homes 1n Florida are either entirely without lhiability insurance now, or will be
"going bare" by February 1, 2001 Thus 1s up from 1% i June The majority of the 40 homes lost or
dropped coverage since July 2000 29°% are reportedly self-msured (new AHCA unpublished data.
December 2000) (Comment The staff has repeatediv cited “unpublished data’ or have cited unnamed
“key informants " to back up thew findings  Any such “conclusiens’ should be discarded )

Most facilittes expertenced a reduction 1n the amount of insurance coverage. deductibles increased for
69% of the facilities and decreased for 6% Policy imits decreased for 44%% Liability coverage
changed from occurrence to claims-made (a considerable reduction in the scope of coverage) for 13% of
the facilities

Assisted Living Facilities (ALF). who are required by statute to hold hability insurance, are being told
by 1nsurers to give up their Extended Congregate Care or Limited Nursing Service licenses n order to
receive habilhity insurance

ALFs are also required to hold an ECC or LNS license to accept restdents who are on the Med:caid
Warver. Without an ECC or LNS license, these ALFs will have to discharge their residents and nursing
homes will be their only alternative

Continuing Care Retirement Communities (CCRC) experienced a 74% increases 1n their premiums in
2000 (the average ncrease 1n 1998 and 1999 was 15%4) and are required to have 30% of their operating
costs (including expected hability insurance costs) set aside in a reserve fund.

The last admutted insurance carrier (one that 15 regulated by the Department of Insurance) has
announced that 1t 1s ending 1ts liability coverage for long-term care facilities in February 2001 The
Flonda Department of Insurance was unable to find a single msurer that was leaving Florda that was
not doing so as part of a broader national strategy

The data gathered by the task force staff showed a dramatic decline 1n the number of lawsuits from 1998
to 1999 It appears from the data that the decline 1s continuing through August 2000 (the latest data
available) There has not been a single study to refute these findings or to suggest they are not
applicable statewtde

The data gathered by the task force staff shows a direct correlation between short staffing and lawsuits
For example, 1n 1998 Florida lead the nation 1n short staffing deficiencies. During that same year we
saw the number of lawsuits rcach a peak As the number of deficiencies for short stafting declined in
1999, the number of suits also dechined

The data gathered by the task force staff showed almost no suits considered to be “frivolous” m nature




Litigation Recommendations
{Comment Please note thut these suggestions were not discussed with the task force and were never voted on by
task force members )

1. Remove the requirement n Florida Statutes 400 4275 that assisted living facilities must have liability
insurance to maintain their license.

2 Enact a set of long-term care litigation reforms that are aimed to ensure restdents and their families access to
a neghgence cause of uction while capping attorneys’ fees within current limuts that reflect current average
total claims n order to introduce a level of predictability in insurance claims These hitigation reforms are
presented as a complete package

Attorney’s Fees:
a Eliminates automatic entitlement to recovery of attorney’s fees under Ch 400 In cases based on
violation of rights involving no injury or death, the prevailing party shall recover a maximum of
$10,000 in attomey"s fees (Comment There currently is no automatic entitlement of attorney's fees
under chapter 400 In order for a plaintiff to collect attorney's fees, the plaintiff must prevail. This
provision provides an incentive for a defenduant to run up the costs on the plaintiff and offer frivolous
defenses as a way to make the case unviable to a plaintiff attorney )
b. When a defendant refuses an offer by a claimant to arbitrate, the claimant shall recover up to 25% of
the award, reduced to present value, for attorney’s fees. (Comment. This provision becomes
meaningless in the most egregious cases as the arbitration provisions of this set of proposals offer a
huge windfall for anv defendant (regardless of conduct) to merely offer to arbitrate There is essentally
no incentive for a plaintiff to arbitrate thereby making this suggestion a meaningless one This
provision also provides an incentive for a defendant to run up the costs on the plaintiff and offer
frivolous defenses as a way to make the case unviable to a plaintiff attorney )
¢ In cases submutted to arbitration, the defendant shall pay the claimant’s attomey's fees up to 15% of
the award, reduced to present value (Comment Thuis provision also provides an incentive for a
defendant to run up the costs on the plaintiff and offer frivolous defenses as « way to make the case
unviable to a plaintiff attorney  This provision yuns directly counter to the set of principles voted on
and agreed 1o by the task force n that it directly violates the 5" principle which states that resilents
“must have udequate protection under the law und all participants must act responsibly or face the
consequences for farling to do so ")

Punitive Damages:
a Adopts the limitations on the amount and standard for recovery of punitive damages contained in the
Civil Justice Reform Act enacted by the Legislature in 1999.
b Caps pumtive damages to three times compensatory damages or $500,000, whichever 1s greater
(Comment. Full disclosure would require this statement to indicate that staff also recommends a cap on
compensatory damages which 1s unhke the 1999 Cuwvil Justice Reform Act and unlike the provisions
governing medi ul neghgence thereby giving nursing homes more protections - not equal protections as
they have repeatedly asked for - than either hospttals or other businesses )
¢ Where the misconduct was motivated by unreasonable financial gain and the high likelthood of injury
was known by the person responsible for making decisions on behalf of the defendant, such as the
director or managing agent, punitive damages may not exceed the greater of four times compensatory
damages or $2 million (Comment As a matter of law, even a 100% return on an investment could be
considered reusonable. Full disclosure would requure this statement to indicate that staff also
recommends u cap on compensatory damages which i1s unlike the 1999 Civil Justice Reform Act and
unlike the provistons goverming medical negligence thereby giving nursing homes more protections (not
equal protections us they have repeatedly asked for) than either hospitals or other businesses Combine
this with the provisions that allow a defendant to merely offer to arbitrate m order to avord any punitive
damages and even the most egregious crimes would go unpumshed This provision runs directly counter
to the set of principles voted on and agreed to by the task force in that 1t directly violates the 5 i
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principle which states that residents “'must have adequate protection under the (aw and ull participants
must act responsibly or face the consequences for faling to do so ')

d Where the defendant had specific intent to cause the injury, there shall be no cap on punitive
damages. (Comment This ts u meaningless proposal i that, as a maziter of law, a plainnff could nexer
show “specific intent” and therctore the cap would never be lifted  Combine this with the provisions
that allow a defendant to merely offer to arbitrate in order to avoid uny puntive damages and even the
most egregious crimes would go unpumshed This provision runs directly counter to the set of
principles voted on and agreed to by the task force in that it directly violates the 5" principle which
states that residents “'must have adequate protection under the law and all parucipants must act
responsibly or face the consequences for failing to do so ')

e. Pumtive damages may be imposed against an employer only when the employer actively participated
in the misconduct, condoned or ratified the misconduct, or engaged in misconduct that contributed to
the imury (Comment. This provision would encourage employers to turn a bliind eve to the most
outrageous of conduct and violates the 5* principle by rewarding irresponsibility of corporate owners )
f. Punitive damages may not be awarded where the parties agree to arbitrate the claim. (Comment- See
note below )

g A claimant who refuses a defendant’s offer to arbitrate may not recover punitive damages.
(Comment- By combining these two provisions any defendant who merely offers to arbitrate —
regardless of the behavior and regardless of the suffering caused by that behavior —would be absolutely
barred from ever paving puminive dumages This provision is in direct violanion of the 5* principle
voted on and agreed to by the tush force members that stutes that residents "must have adequate
protection under the law and all purticipants must act responsibly or face the consequences for failing
to do so ")

h Requires the clerk of court to forward to the state attorney's office for mnvestigation any action for
long term care facility negligence in which punitive damages are awarded at jury trial (Comment
Given the above provisions, this would never happen — especially in the most egregious cases of
misconduct. It 1s also important to note that the study flouted by the nursing home industry trade group
states quate clearhy that the "'size of verdicts " 1s not the problem, it is the frequency of cases. Yet the
task for ce staff all bur obliterates any chance of a plainuff ever recening a large verdict regardless of
the behavior of the home and regardless of the injuries suffered as a result of their actions )

Non-Economic Damages:
a. In cases voluntarily submitted to binding arbitration of damages, caps non-economic damages to
$250,000 aggregate for all defendants or $750,000 aggregate for all defendants 1f the claimant proves
mtentional misconduct or gross negligence. (Comment Not onlv s this of questionable
constitutionality, but also it goes far beyond anything in current law  The nursing home industry
representatives have continuousiy stated they want to he treated just ke hospitals and be brought under
stmtlar provisions of chapter 766 This concept combined with others in this document offer nursing
homes a hetter deal than they even asked for Agam, this provision 1s in direct violation of the 5"
principle voted on and agreed to by the task force members that states that residents “must have
adequate protection under the law und all par ticipants must act responsibly or face the consequences
Jor farling to do so ")
b. Provide that where a defendant refuses a claimant’s offer to voluntarily arbitrate, the case shall
proceed to tnal without limitation on non-economic damages (Comment I fail to see a circumstance
where a defendunt guilty of egregious crimes would ever refuse to arbitrate given the lavish benefits an
offending operator would receive for dommg so Again, this provision 1s in direct violation of the 5*
principle vored on and agreed to by the task force members that states that residents “must have
adequate protection under the law und all participants must act responstbly or fuce the consequences
Sfor farling to do so ")
c. Provides that where a claimant refuses a defendant’s offer to voluntanly arbitrate, non-economic
damages not to exceed $350,000 aggregate for all adamages. (Comment: Combined with other
provisions, this unconstitutional provision would set a hmit of $350,000 for all dumages for a defendant
regardless of the conduct and regardless of the suffering caused by a resident. Again, this provision is
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n direct violation of the 5* principle voted on and agreed to by the task force members which states
that residents “must have adequate protection under the law and all participants must act responsibly
or face the consequences for failing to do so )

d No cap on non-economic damages where neither the claimant nor defendant request arbitration
(Comment As noted throughout this document, it 1s inconcenvable as to when or why a defendant that
has commutted gross misconduct would ever refuse to arbitrate )

Arbitration:
a Allows either party to request voluntary binding arbiration of damages. Agreement to enter binding
arbitration requires defendant to admat liability (but not intentional misconduct or gross negligence
which must be proved by claimant).
b Permits the court, upon motion by either party, to order that the claim be submitted to non-binding
arbitration.
¢ In cases voluntarily submitted to binding arbitration of damages, caps non-economic damages to
$250,000 aggregate for all defendants or $750,000 aggregate for all defendants if the claimant proves
intentional misconduct or gross negligence. (Comment. This mixing of punitive conduct tied to an
increase in compensatory damages is not only constitutionally unsound but offers the plaintiff an all but
tmpossible standard to meet Combined with the other provisions listed herein, it all but completely
denies a plaintiff — espectally a plaintiff who suffered serio us harm as the direct result of outrageous
behavior by a home — any realistic chance of a jair and equitable recovery Again, this provision is in
direct violation of the 5" principle voted on and agreed to by the task force members which states that
residents “‘must have adequate protection under the law and all participants must act responsibly or
Jface the consequences for failing to do so ')
d. Provides that where a defendant refuses a claimant’s offer to voluntarily arbatrate, the case shall
proceed to trial without limitation on non-economic damages and the claimant shall be entitled to
recover prejudgment interest and reasonable attorney’s fees up to 25% award reduced to present value.
(Comment There would be virtually no instance where a defendant would ever refuse such an offer,
especially in cases of outrageous conduct.)
e Provides that where a claimant refuses a defendant’s offer to voluntarily arbitrate, the damages
awardable at trial shall be capped to net economic damages and non-economic damages shall not exceed
$350,000. (Comment. It 1s clear from these provisions that it was the intent of the task force staff to
punish plaintiffs whenever the defendant offers to arbitrate and to provide lavish incentives for an
operator to arbitrate — especially in cases invohing egregious conduct )
f Punittve damages may not be awarded where the parties agree to arbitrate the claim (Comment fn
case a reader nussed this statement in the above section, 1t is listed here again to make 1t clear the staff
wants to offer a huge windfall for a defendant that merely offers to arbitrate a claim.) In cases
submutted to arbitration, the defendant shall pay the claimant’s attorney’s fees up to 15% of the award,
reduced to present value.

Statute of Limitations :
a. Reduced statute of limitations from 4 years to 2 years A 4-year statute of limitations should apply n
cases where a home concealed facts from the farmly or legal guardian.
b For clamms that have already accrued, the claim must be filed within 2 years of the effective date of
the act. A 4-year statute of limitations should apply in cases where a home concealed facts from the
family or legal guardian.

Standards of Recovery:
a Repeal strict liability and replaces 1t with a negligence standard Defines “long-term care facility
negligence” as a deviation by a long term care facility of the prevailing professional standard of care for
a similar long-term care provider {with a standard license from AHCA) which proximately causes injury
or death to a resident and makes long-term care facility negligence the exclusive remedy (Comment
We heard repeated testimony at task force hearings that nursing home operators want to be treated like
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hospitals. This exclusive remedy provision, combined with the other provisions would give nursing
homes much greater protection than currently given to hospitals — all at the residents expense )

b Provide that a violation of a resident’s rights 1s a cause of action for long term care facility
neghgence

¢ Define a managed risk agreement as an agreement between a resident and a long-term care facility,
approved by a medical doctor, which sets forth the resident care plan and service plan and consequences
and mherent risks likely to result from changes to the care or service plan. Allows a long-term care
facility to itroduce evidence that a managed risk agreement was entered into by a resident and the
facility and that 1t was properly implemented and maintained by the facility.

d Protect a long-term care facility from liabihity for the consequences of a decision by a resident to
refuse or modify care or services, so long as the resident 1s informed of the consequences, as required
under s 400 022(k) (Comment This offensive concept mukes no provision for the potennal luck of
competence of a resident nor does 1t address the very real circumstances where a resident is coerced
mto signing such un agreement )

e Adopt current law that a long-term care facility shall not be liable for the negligence of a physician
rendering medzcal care. Expressly provide that limitation of hiability does not limit the night of a patient
to bring an action for medical negligence agamnst a physician under the medical malpractice statute

f In actions involving the death of a resident, allows a personal representative to recover for the
decedent’s estate the decedent’s paimn and suffering before death

g Allow minor children and a surviving spouse of a deceased resident, and if there 1s no surviving
spouse, all children, regardless of age, to recover for mental pain and suffering

h Protect quality assurance and rnisk management records that comply with AHCA approved risk
management program (see recommendation #18 under Quahty earlier in this report) from discovery

1 Protect surveillance records (without regard to who pays for the surveillance) from discovery
(Comment A recent news account showed an incident where staff was dragging a disabled woman
through the halls, mocking her and treating her cruellv  Given the fact that without the videotaped
recording, this incident would have never become public  This provision should be offensive to anvone
who reads it. It 1s a sad commentury that financial transactions and even traffic violations can be
recorded and presented 1n court as evidence yet staff fecls that the dignuty of human Iife does not
warrant the same legal protections given to banks, jewelry stores, and even toll booth operators )

) Require that claims for abuse of the clderly against a long-term health care facility be brought under
Chapter 400 and not under Chapter 415 (Comment Chapter 415 was just recently passed and signed
mnto law by Governor Jeb Bush This law states that an elderly person who is, for example, physically
assaulted is given access to the cvil justice system and has a cause of action  As stated previously, if a
physical assault occurs tn a hospital. the hosprtal can be held to the stundards found in chapter 415
This provision would give nursing homes more legal protections than a hospital.)

Pre-Suit Requirements:
a Adopt relevant litigation reforms contained 1n the medical malpractice statute.
b Require that a notice of claim be provided to a potential defendant 90 days before suit is filed
¢ Require that before sending a notice of claim, a claimant must conduct a pre-sut mvestigation to
ascertain whether there are reasonable grounds to assert a claim  In claims 1nvolving mjury or death. the
pre-suit investigation ncludes obtaining a venfied medical opinion corroboratng the existence of
reasonable grounds to bring the claim
d Require that duning the 90 days after the notice of claim is mailed, the insurer for the defendant must
complete a pre-suit investigation At the end of the 90-day penod, the insurer must regct the claim,
make a settlement offer, or admut liability (but not intentional misconduct or gross negligence which
must be proved by claimant) and request arbitration.
e Require that during the pre-suit mvestigation period, the claimant and defendant provide relevant
medical records upon request by the other party
f Exclude from discovery and admission 1nto evidence any statements, reports or other documents
generated by the pre-suit investigation process (Comment These provisions would dramatically
increase the cost of bringing a clatm against a nursing home When combined with the dracomian and
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unconstitutional Iints suggested heretn, they all but make bringing a claim — any claim — a virtual
impossibiliny - Agan, this provision s in direct vielation of the 5 principle voted on and agreed to by
the task force members which states that residents “must have adequate protection under the law and
all participants must act responsibly or face the consequences for failing to do so ")

g Allow both the claimant and defendant to file a motion 1n circuit court asking the court to determine
whether there eaists a reasonable basis for the opposing party’s claim or denial.

h Within 90 days of recerving a notice of claim, allows a defendant who has a good faith basts to
believe that it had no legal duty to the claimant to file an action 1n circut court to contest the lack of
duty

Impact of the Litigation Reforms

a lmprove the predictability of nsuranee awards though {air atterney eaps whie leaving unlinited cops

on eases that are partienlarly egregious. (Comment This statement 1s simply untrue If a defendant

merely offers to arbutrate punitive damages are waived 1When combined with non-cconomic caps, these
provisions provide an absolute windfall for cases that are particularly egregious  This statement must

be elimunated from this report )

b Does not impact the cause of action and add on attomneys fees in Chapter 415 (elder abuse and
neglect) when abuse occurs n the community (Comment Except that cases aguinst & home could
never be brought under 415 ) Elder abuse and neglect 1n a facility 1s brought under Chapter 400 only



Task Jarce on the Availability and Affordability of Long-Term Care
Task #4
Limiting Costly Litigation
Commonly Asked Questions About Proposed Reforms

The responses to these “Commonly Asked Questions™ are grossly and repeatedly inaccurate, they are

editonal 1n nature and are not based on sound legal analysis It would be pointless to comment on
them expect to say they have no place whatsoever 1n this report.

Q How da these provisions affect access to the courts 1 ¢, wall attorneys still take cases without add on
attorney fees}? What about the clients who have non-imjury resident night complaints?

Chapter 400 023 (Civil Enforcement) would be repealed which allowed for add-on attorney fees. What s

A proposed here 1s that attorney fees are linked to willingness to arbitrate which amounts to

e In cases tn which neither party offers to arbrtrate or the claimant refuses to arbitrate, the claimant’s
attorneys are paid a percentage of the total award, consistent with nearly all tort cases

e 25" of unhimited non-economic damages tf claimant agrees to arbitrate (but defendant refuses) for
mjury or death cases

e Maximum of $10,000 1n add on attorney fees for violation of rights mnvolving no imjury ordeath (e g .
complamts handled by Elder Law attorneys)

e Incases m which both parties agree to arbitrate, the claimant 1s entitled to an additional 15%¢ of the
total award for attorney’s fees

These potential awards wauld stil] be profitable for attorncys and should not reduce interest by attorneys n

representing these citizens {or their estates) for both injury,'death or for violation of custodial resident

rights

What 1s the basis for the proposed caps on punitive damages” Do they apply to other causes of action, such
as medical malpractice cascs? Can a defendant avoid punitive damages merely by offering to arbitrate the
case”

(D)

e The proposcd punitive damages reforms are from the 1999 Civil Justice Reform Act enacted by the
Legislature 1n 1999  The punitiy ¢ damages caps contained 1n the Act currently apply to almost all
actions, including medical malpractice cases

e Removing the threat of punitive damages 15 intended to provide the defendant incentive to go to
arbitration, a resolution process much quicker and less expensive than the court system Inlongterm
health care cases in particular, it benefits the injured resident to resolve the claim as quickly as
possible

e A defendant who wishes to go to arbitration must admit liability At arbitraton, 1f a claimant can
proe intentional misconduct or gross neghgence on the part of the defendant, the current standard for
punitive damages, the plamnuff can recover up to $750,000, plus ! 5% for attorney fees The amount
recoverable in the arbitration process proposed 1s several times greater than what 1s recoverable 1n
medical malpractice cascs

e  Although a defendant can escape imposition of “punitive damages” by offering to go to arbitration, if a
claimant proves at arbitration that the defendant’s conduct was grossly negligent or intentional, the
arbitrator can award up to $750,000 to the claimant, an amount intended to “pumsh” the defendant

e [fnerther the claimant nor defendant offer arbitration or the defendant refuses arbitration, the amount
of pumtive damages recoverable 1s the samc as almost all other tort cases If the jury finds the
defendant actually intended to harm the clanmant no caps on punitive damages apply

e Incases i which a jury awards punitive damages. the case will be automatically filed with the Jocal
state attorney's office for investigation

e The caps contain the potential size of punitive damages, except where there has been specific intent to
cause Injury Less than 196 of all nursing home litigation gocs to jury trial The threat of punitive
damages (which ase claimed in 95%o of these lawsuits currently} 1s generally used 1n negotiating
settlements for the 999% that do not go to jury trial These caps should have the effect of containing the
multi-million dollar awards becausce defendants would adymt habihty and pay up to $750,000

>
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Victoria K. Fierro
2855 Asbury Hill
Tallahassee, FL 32312

January 12, 2001

Honorable Frank Brogan, Chairman

Task Force on the Availability and Affordability
of Long-Term Care

Executive Office of the Governor

PL-01 The Capitol

Tallahassee, FL 32399-001

Dear Lt. Governor Brogan

At the last meeting of the Task Force a vote was taken to send an
informational report to the Flonda Legislature It was also decided that the Task
Force members would have their comments, recommendations, and crnitiques
included in the report at the appropriate place in order to provide the Legislature

with the maximum amount of information

| have prepared a series of tems | wish to have included n the final report
Apart from any changes needed in spelling, punctuation or grammar | do not
wish my comments to be altered by staff without my express approval

It has been a pleasure serving with you on this Task Force, and | hope the
information we share with the Legisiature will prove useful as they consider these
important topics.

Best regards,

Victoria K. Fierro
Consumer Appointee of the
House of Representatives



Victorta K Fierro, Member

Task Force on the Affordability and Availability of Long-Term Care

Matenals for Inclusion in the Final Task Force Report

Section A: General Comments/concerns of the report

1

Each page of the report should bear a footer line that reads" “The Task
Force has not officially acted or voted to support these
recommendations They are presented for information purposes only.”

Throughout the report staff or other recommendations should not be
identified as “recommendations” but rather as items for consideration
or suggestions. Using the term “‘recommendation” may provide the
reader with a misconception

Throughout the report there are suggestions that do not identify the
action needed (1 e change of statute, rule change or promulgation,
interagency agreement, executive order of the governor, federal
changes, etc ) nor do they identify the appropnate organization who
should be responsible for the action. Please revise the
recommendations (suggestions) to provide this information

The Report should be retitled to “The Information Report of the Task
Force on the Availability and Affordability of Long-Term Care to the
Florida Legislature”.

The report contains many acronyms | recommend that a glossary of
acronyms be inciuded in the report

The Task Force received hours of public testimony from individuals
and organizations across the state. This report contains no
acknowledgement of their contributions and provides no appendix that
hists the individuals and subject matter on which they testified |
recommend that an appendix be added the lists the name of each
person who testified, who they represented, the date and location of
their testimony and If possible a phase or subject indicating the nature
of their testimony.

Introduction— My recommendation is that the entire introduction needs
to be eliminated. If, however, it 1s not eliminated then the information
needs to be modified to eliminate all pronouns such as “we” since the
“‘we” is not the Task Force Additionally, the Task Force process has
not supported the statement contained in paragraph 6 on page 1 “We
are also convinced that the gquality of care in nursing homes has
improved substantially over the past 20 years.” Please delete this



sentence. If the quality had improved that much there would not be a
nursing home litigation crisis

Page 11 Task Force Principles —These should be more correctly
identified as “guiding” principles These items were discussed with the
Task Force but were not ratified by the Task Force, hence calling them
“Task Force Principles” 1s a misnomer.

Additionally, there needs to be an explanation of what these are, how
they were used, and why they are included.



Section B: Executive Summary

1

The entire Introduction and Executive Summary contained in the Dec
26 Draft report should be eliminated and in its stead a new executive
summary should be prepared explaining what led to the creation of the
Task Force, how the Task Force conducted its work, how the various
charges of the Legislature were organized into tasks, a description of
the interdependence of the various tasks, and a clear and precise
discussion of the Task Force's decision to send the Florida Legislature
an informational report in lieu of recommendations or suggested
legislation

Page 16 last bullet point “Despite efforts...” — Please delete the last
sentence of this bullet point It 1s a recommendation, not an
informational bullet point.

Should item 1 above be disregarded, then please insert the following
before the opening paragraph of the Executive Summary-

"The Task Force on the Availability and Affordability of Long-Term
Care was created by the Flonda Legislature by House Bill 1993 during
the 2000 Legislative Session to study and report on a broad range of
topics involving the entire spectrum of the long term care delivery
system The Task Force, due to time constraints and iack of
consensus, voted to provide an informational report to the Legislature
to assist it with its work  The Task Force specifically voted not to
provide recommendations or suggested legislative language to the
Legislature. The suggestions presented below were prepared by the
staff and were not supported by the Task Force In fact, many of these
suggestions may be contrary to good public policy and there has been
insufficient information or research to support many of these
recommendations

One of the key areas of controversy which led to the creation of the
Task Force was the exit of hability insurers from the marketplace for
nursing homes and assisted living facilities and the dramatic rise in

hability insurance premiums

In a nutshell*

The staff study of lawsuit brought against Florida nursing revealed that
the suits were not frivolous.

A study of Florida nursing home tnals revealed there were 51
verdicts/settlements awarded against nursing homes in Florida, many
with punitive damage awards It is highly unlikely that juries would be



willing to award punitive damages without having overwhelming
evidence of substantial injury or neglect

e The Flonida laws that provide protection to frail and vulnerable elders
have not changed since 1980 when they were enacted as a result of
the heinous conditions Florida’s seniors suffered in Florida nursing
homes. What has changed in recent years Is that the poor quality of
care in many nursing homes has resulted in increased lawsuits and
verdicts, causing a rise In insurance premiums

e The federal HCFA study links the understaffing of nursing homes
with poor care outcomes and many Florida nursing homes are
understaffed.

¢ The federal government has established Operation Restore Trust
to deal specifically with the fraud and over billing in the nursing
home (and healthcare) industry

e Large nursing home chains are in bankruptcy principally as the result
of mismanagement, over-expansion and unacceptable levels of
debt.

e Florida has a history of care deficiencies that exceed the nation in
many categories, and

e The nursing home liability insurers and reinsures that are fleeing
Florida are also fleeing the national market. The rise in nursing home
liability iInsurance premiums and policy cancellations 1s not unique

THIS IS A QUALITY OF CARE CRISIS. If we do not acknowledge this as
being at least some portion of the problem any actions taken, will
necessarily fall short of providing any meaningful remedy The testimony
from the nursing home liability insurance representatives revealed that
even if the draconian tort reform measures sought by the nursing home
industry were enacted by the Legislature, the liability insurers would not
be back in the market in the near future

The following staff suggestions, specifically those relating to litigation,
were not adopted by the Task Force and there has not been sufficient
research or information provided to support them. While the staff has
recommended substantial changes to Florida laws on limiting civil redress
for injured persons in long -term care facilities, the staff did not even have
an attorney on staff to evaluate the imphlications of these recommendations
and the staff woud not provide the identities of their “key informants” nor
release the raw data on the lawsuits research it conducted to the
sunshine.”




The remaining comments are to be inserted in the Executive Summary if
recommendation 1 above is disregarded.

Please also include my comments in the body of the report wherever the
applicable subject is discussed.

3.Page 13 paragraphs 2 and 3 — Instead of identifying the number of
recommendations in each category of Quality and Choice substitute the
word “series”. Additionally, substitute either “suggestions” or
“considerations” wherever the word “recommendation” (s used

4 Page 13 paragraphs 1 and 4 — Eliminate the modifying phrase “limiting
costly” before litigation. | further recommend that the third category
title be “Litigation/Insurance” for a more descriptive title.

5. Choice, Page 17 item 2 : Expand OSS and Medicaid Waivers -
Please insert the following after the third bullet point (3-5 tiered
system)— “The state has previously had a tiered payment system for
nursing home care which was abandoned for a variety of reasons
Including the inefficiency of the system, the costs of administration, and
the proclivity of the provider community to manipulate the assessment
criteria to maximize reimbursement ”

Remove the words “The Task Force recommends”.

6. Choice, Page 17 item 2: Expand OSS and Medicaid Waivers —
Please insert the following after the final bullet point — “The Task Force
was not provided adequate data to accurately identify the amount of
slots, or the amount per slot for the expansions recommended above ”

7 Choice, Page 19 item 7 — Please insert the following comments at the
end of this suggestion —"These suggestions have major implications for
the structure and financing of the delivery system. The Task Force did
not receive adequate discussion or testimony on these reforms ”

8. Choice, Page 21item 11* Organizational Structure - Please insert the
following after the final bullet point — “The Task Force did not receive
substantive testimony on these organizational structure change
suggestions. Changes of this magnitude will have significant impacts
on other governmental agencies and the provider community, who
were not represented on the Task Force and who were not provided a
formal method of commenting on these suggestions. Many of the
suggestions included have significant fiscal implications for the state
and those elements have not been explored during the course of the
Task Force's work.”
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38.

funds should have been sufficient to bring all nursing facilities in
Florda to the federally recommended minimum of 2.0 CNA hours per
resident day.

The Legislature should carefully study how the industry applied the
already appropriated funds and tie any future funding increases to
specific outcomes or items.”

Reimbursement, Page 34, Suggestion 3 - Please insert the following
paragraphs — “The state Medicaid program should reimburse for the
cost of hability insurance for normal and ordinary business risks The
state should not bear the costs of verdicts, punitive damage awards,
legal costs, or increased liability insurance premium costs when the
costs have been incurred as a result of the neglectful or abusive
behavior of a provider, or for faculties which are not in compliance with
federal and state regulations and that have resulted in resident harm

At a minimum, if the state Is to grant any fiscal relief for increasing
costs of hability insurance or legal costs, then there should be a
prohibition of any secret legal settlements. [f the public is bearing
costs for these items, it has the right to know how these dollars are
being spent.”

Reimbursement, Page 34, Suggestion 5 — Please Insert the following
paragraph — “Florida nursing homes are not “uniquely” threatened with
bankruptcies, it is a national situation The staff analysis performed
for the Task Force concluded the Florida Medicaid reimbursement
rates did not cause the nursing home bankruptcies These conclusions
mirror the findings at the Congressional level on this subject.”

Reimbursement, Page 34 New suggestions — Please insert the
following suggestion — “7. Uniform chart of accounts — the Florida
Medicaid program for nursing home cost reporting should adopt a
uniform chart of accounts. Attempts by AHCA to implement a uniform
chart of accounts have been successfully resisted by the nursing home
industry. A uniform chart of accounts will permit the state to do “apples
to apples” comparisons of nursing home costs and provide a better
basis for measuring directed reimbursement increases made by the
state. Nursing homes are currently required to file their costs reports Iin
the format prescribed by the state plan that generally differs from the
regular financial statements Perhaps the State’s Auditor General staff
could be assigned to develop the uniform chart of accounts.”

Litigation, Page 35, What is known about litigation — Please include
the source for each of these bullet points. The statements can only
fully inform the reader if the source is known For instance the size of
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claim and loss cost per bed was information obtained from the Aon
study that had selective participation and was paid for by the nursing
home industry

Litigation, Page 36, prior to the section on Litigation suggestions —
Please Insert the following new section -

"Tort reform and its impact on hability insurance

The Center for Justice and Democracy has completed a major study
on the impact of tort reform Their report entitled Premium Deceit The
failure of ‘Tort Reform’ to Cut insurance Prices concludes “From the
mid-1980’s until today, the nation’s largest businesses have been
advancing a legislative agenda to imit their liability for causing injuries.
One of the principal arguments on which they rely is that laws that
make 1t more difficult for injured people to go to court (i.e. tort reform)
will reduce insurance rates. This report analyzes these claims and
concludes they are invalid.” (see http:www.ccair.org/premiumdeceit
premiumdeceit.html)

The Task Force received testimony from Mr. Shuttleworth of the
insurance industry who announced that as of February 2001,
reinsurers were no longer going to write long-term care reinsurance In
Florida He further testified that even If all the tort reform proposals
submitted by the nursing home industry were approved by the Florida
Legislature, the insurers would not be coming back until after the
Insurance “tall” was past and there was sufficient court testing of the
reforms. He would not estimate the length of the insurance “tail” but it
will probably be in the range of 2 to 5 years or more. As summarized
by Task Force member Phil Freidin, the reinsurers weren’t going to
come back in the near term even if we went and got them with guns.

Consequently, it 1s misleading, at a minimum, to represent to the
Flonda Legislature and the public that the passage of long-term care
industry and Task Force staff's suggested litigation reforms will solve
the iImmediate problem

In 1976, the Dade County grand jury found deplorable conditions in
Florida nursing homes and the Florida Legislature subsequently
passed the Chapter 400 F.S reforms. These laws have not
substantively changed since that ime. What has changed is that the
Florida nursing home regulations were gutted in 1994, there has been
significant financial and billing fraud committed by some for profit
nursing home chains, and the victims of abuse and neglect in long-
term care facilities have increasingly sought redress for their injuries
via the court system because the current regulatory system has failed
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to adequately protect them The fundamental issue I1s not the
increasing nursing home litigation, but rather, the quality of care

crisis that has stimulated the increase in litigation. To provide tort
reform which grants fundamental immunity to long-term care facilities
for harming frail and vulnerable citizens, merely punishes the victims
and provides no incentive for the nursing home providers to solve their
quality of care problems.

According to a December 15, 2000 letter to the Task Force from the
National Citizens’ Coalition for Nursing Home Reform (NCCNHR) the
staff suggestions on litigation reform “are punitive towards the victims
of negligence and would protect nursing home operators who profit
from providing substandard care in chronically understaffed facilities ”

The AARP in their letter to the Task Force dated December 15, 2000
stated “AARP does not underestimate the sense of urgency to reduce
the cost of liability insurance premiums for the nursing homes that are
taking good care of our most helpless citizens. The fact remains that
In Texas, tort reform of the type proposed (by the Task Force staff) has
not reduced the cost of liability insurance, nor has it induced insurance
companies to return to the market It 1s difficult for us to imagine why
Florida would want to repeat this failed strategy . To AARP, the
important fact 1s that each year there are more nursing home residents
in Florida that are injured and die as a direct result of negligent actions
of the nursing homes in which they live As long as the state agencies
charged with the responsibility of preventing such occurrences,
through assurance of quality care, continue to fail in discharging this
responsibility; these residents, and their families, must continue to
have appropriate access to, and be assured of, redress through our
courts ”

Litigation, Page 36, Litigation Suggestions — Please insert the following
paragraph as the opening paragraph to this section —

“The htigation reforms presented in the package below are designed
to limit the civil redress for individuals who have been harmed by long-
term care providers They are supported by the nursing home industry
but do not have the endorsement of the Task Force.”

Page 36, after Attorney's fees, item c. - Please insert the following:
“The restrictions on attorneys fees only appear to apply to plaintiff
attorneys. If there Is going to be substantive reduction in the costs of
htigation, then there should be a mechanism to limit or reduce the
amount of defense attorneys fees as well ”
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Page 37, Punitive Damages — Please insert this paragraph after the
topic heading and before the items a through h:

"Mr. Shuttleworth, and insurance Chief Executive Officer testified
before the Task Force that punitive damages are not currently
covered by insurance and have not been a part of the losses and
damages paid by the insurers that have resulted in insurance premium
increases and policy cancellations. The following comments were
contained in a Jan 8 2001 memo to the Task Force from the Center for
Medicare Advocacy “ Punitive damages serve an important public
purpose of expressing jurors’ extreme disapproval of tortuous conduct
For frail nursing home residents who generally have limited economic
damages and, . would be restricted in nonreconomic damages,
punitive damages would be especially important However, an award
of meaningful punitive damages would be highly unlikely under the
(staff's) proposal

... even in the limited instances when punitive damages would be
awarded, the would be capped ..For nursing home residents, whose
economic damages are likely to be small and whose non-economic
damages would be capped, there would be, at most, extremely limited
punitive damages "

Page 37, Punitive Damages, item e — Please insert the following
comments under item e — “This suggestion would limit employers'
lability for punitive damages. According to the Center for Medicare
Advocacy, “defendants would not be liable for acts of his/her
employees under the doctrine of respondeat superior. In California
Association of Health Facilities v Department of Health Services, Cal
4™ 284, 940 P 2d 323, 65 Cal Rptr 2d 872, 885 (1997), the California
Supreme Court rejected a similar argument that facilities should not be
responsible for the acts of their employees under the “reasonable
licensee” defense authorized by the state’s civil money penalty law.

Page 38, Standards of Recovery, item a — Please insert the following
after item a— “The National Citizens' Coalition for Nursing Home
Reform reviewed the staff's suggestion on substitutng the negligence
standard and responded “We find it particularly disturbing that
negligence is defined as a deviation from the prevailing standard of
care Negligence is already defined in the Medicare and Medicaid
statutes- it is the deviation from the standards that nursing facilities are
required to meet to receive federal funds”.

Page 38, Standards of Recovery, item c — Please insert the following
comments after item c and before item d — “According to the Center for
Medicare Advocacy this proposed managed risk agreement
inappropriately incorporates a concept of managed risk agreements
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from the assisted living industry into the nursing home industry.”

Page38, Standards of Recovery, item d— Please insert the following
comments after item d and before item e — “This suggestion immunizes
facilities from liability if residents refuse care or services.

Unfortunately, a common practice in some nursing homes is to write a
notation in a resident’s medical chart that they refused services when
in fact the services were simply not delivered This kind of legal
protection provides the nursing home with an incentive to avoid service
delivery by charting the patients refusal of services and then protects
them from any hability for potential bad outcomes from not feeding,
hydrating, medication, cleaning, ambulating, tolleting or providing other
services Particularly for particularly cognitively impaired individuals
and or individuals who have no family support, this could be
disastrous.”

Page 38, Standards of Recovery, item e — Please insert the following
comments after item e and before item f — “According to the Center for
Medicare Advocacy this reform suggestion has the effect of
immunizing facilities from hability for physician negligence since many
nursing home physicians have little or no involvement in directing or
overseeing residents’ care and simply rubber-stamp decisions made
by facility staff. The Center's concern i1s that many physicians are
employed by facilities as medical directors at the same time as they
serve as residents’ attending physicians and under this proposal these
common practices reflecting the lack of independence of physicians
from the nursing facilittes would nevertheless lead to facility immunity.”

Page 39, Standards of Recovery, item j — after this last item please
insert the following new paragraph ~ “The Center for Medicare
Advocacy, Inc. sent a memorandum dated January 8, 2001. Their
points on item j above are important. The Center recognized that the
proposal requiring all claims for abuse and neglect to be brought under
Chapter 400 would expressly prohibit litigation under Chapter 415 F.S
Flornida’s Adult Protective Services Act and deny nursing home
residents the protections of the that act. It was their opinion that
nursing home residents should not be excluded from this law’s reach
and protection.

Page 39, Impact of the Litigation Reforms, item b - Please insert the
following after item b in a separate paragraph — “According to the
National Coalition on Nursing Home Reform, these proposed litigation
reforms “fail to address problems in either the nursing home industry
that give rise to the justifiable tort litigation or the insurance industry.




The Center for Medicare Advocacy concluded in their memo of
1/82001 to the Task Force that * .insurance companies have raised
premiums for liability insurance because of their own financial
Incentives and because of problems in the nursing home industry.
These problems would not be addressed or corrected by the (Task
Force staff’'s suggested litigation reforms.)”

The AARP stated in theirr December 15, 2000 letter to the Task Force
“The fact remains that in Texas, tort reform of the type proposed in
these recommendations has not reduced the cost of liability insurance,
nor has it induced insurance companies to return to the market. Itis
difficult for us to imagine why Florida would want to repeat this failed
strategy.”

"Punishing the victums of nursing home poor quality of care by
removing their nights to adequate civil redress for injuries neither
solves the nursing home crisis in Florida, nor mproves the quality of
care In nursing home and assisted living facilities. These reforms will
have the effect of iImmunizing the nursing home industry from the
consequences of their own behavior and our seniors will pay the price.”



Section C: Alternatives

1.

Page 67, item #2 "Expand OSS and Medicaid Waivers” --after 3rd

paragraph insert: “The Task Force was not provided adequate data to
accurately identify the amount of slots, or the amount per slot for the
expansions suggested above.”

Page 68, between 1st and 2nd paragraphs—insert: “The state has

previously had a tiered payment system for nursing home care which was
abandoned for a variety of reasons including the inefficiency of the
system, the costs of administration, and the proclivity of the provider
community to manipulate the assessment criteria to maximize
reimbursement.”

Page 73, item #8, “Organizational Structure” --after 1st paragraph insert:
“The Task Force did not receive substantive testimony on these
organizational structure change suggestions. Changes of this magnitude
will have significant impacts on other governmental agencies and the
provider community who were not represented on the Task Force and who
were not provided a formal method of commenting on these suggestions
Many of the suggestions included have significant fiscal implications for
the state and those elements have not been explored during the course of
the Task Force's work.”

. Page 75, item #11, “Resident Choice,"--after this suggestion insert: “The

Task Force did not receive testimony on a “shared risk concept” nor were
the principal groups who would be directly effected by this concept offered
the opportunity to provide information or reaction.”



Section F: Litigation/Insurance

1

Page 343 after 15! paragraph --insert new 2" paragraph to read* “In 1976,
the Dade County grand jury found deplorable conditions in Florida nursing
homes and the Florda Legislature subsequently passed the Chapter 400
F.S reforms. These laws have not substantively changed since that time.
What has changed 1s that the Florida nursing home regulations were
gutted in 1994, there has been significant financial and billing fraud
committed by some for profit nursing home chains, and the victims of
abuse and neglect in long-term care facilities have increasingly sought
redress for their injunies via the court system because the current
regulatory system has failed to adequately protect them The fundamental
Issue I1s not the increasing nursing home litigation, but rather, the quality
of care crisis that has stimulated the increase n litigation. To provide tort
reform which grants fundamental immunity to long-term care facilities for
harming frail and vulnerable citizens, merely punishes the victims and
provides no incentive for the nursing home providers to solve their quality
of care problems.”

Page 364, prior to section titled “Statewide Perspective " --insert the
following new section;

Tort Reform Impact Study

The Center for Justice and Democracy has completed a major study on
the impact of tort reform. Their report entitied Premium Deceit: The failure
of 'Tort Reform' to Cut Insurance Prices concludes “From the mid-1980’s
until today, the nation’s largest businesses have been advancing a
legislative agenda to imit their liability for causing injuries. One of the
principal arguments on which they rely i1s that laws that make it more
difficult for injured people to go to court (1 e tort reform) will reduce
insurance rates. This report analyzes these claims and concludes they

are invalid.” (see http:www ccair.org/premiumdeceit. premiumdeceit.html)

Page 364 prior to section titled “Statewide Perspective "--add another new
section:

Punitive Damages
Duning his testimony, Mr. Shuttleworth also informed the Task Force that
punitive damages are not currently covered by insurance and have not
been a part of the losses and damages paid by the insurers that have
resulted in iInsurance premium increases and policy cancellations

Page 367, before the section titled “Insurance Premiums”--add the

following new paragraph: “The Task Force received testmony from Mr.
Shuttleworth of the insurance industry who announced that as of February
2001, reinsurers were no longer going to write long -term care reinsurance
in Flonda. He further testified that even If all the tort reform proposals
submitted by the nursing home industry were approved by the Florida



Legislature, the insurers would not be coming back until after the
insurance “tail” was past and there was sufficient court testing of the
reforms He would not estimate the length of the insurance “tail” but it will
probably be in the range of 2 to 5 years or more. As summarized by Task
Force member Phil Freiden, the reinsurers weren’t going to come back In
the near term even if we went and got them with guns

Consequently, it 1s misleading, at a minimum, to represent to the Florida
Legislature and the public that the passage of long-term care industry and
Task Force staff’'s recommended litigation reforms will solve the
immediate problem.”

Page 373, Summary of Key Findings from the Litigation Studies —
Please insert the following comment after the title to this section -

"The most significant finding of the Hillsborough Civil Court Litigation
Study Is that the Chapter 400 lawsuits filed in Hillsborough County from
1990 to 2000 was that the lawsuits were not frivolous and that the
number of lawsuits in Hillsborough County have been declining since
1998 ~

Page 374, last bullet — Please insert the following comment after the last
bullet “The definition of quality used by the Task Force staff in the
Hillsborough County Civii Court Litigation study was too narrow In scope.
Regquests for the public record information containing the summary of the
Hillsborough cases was not made available to Task Force members in
order to allow for appropriate scrutiny of the data. Failure of the Task
Force staff to provide the data prevented the Task Force members from
analyzing the data using different definitions of quality.”
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Dear Dr. Polivka

In accordance with the directive of the Task Force on the Availability and Affordabihty of Long-
Term Care, | am submitting my comments to the draft staff report dated December 22, 2000. I
apologize for sending my comments a day after the January 8th requested time for submussion. but
I did not recerve my copy of the draft report until several days after December 22

General Observations:

Clanfy and make clear this 1s an informational report to the legislature, and that no vote was
taken on the staff recommendations contained herein.

Members of the task force’s objections and comments to each section must be placed in the body
of the work, 1n context, and not at the end of the report

All reference to “Linuting Costly Litigation” as a header to a section or a part of the report
should be eltminated As an altemative, the simular reference to “quality” as a heading should
be amended to include the phrase, “‘Improving the Quality of Care ™

An appendix should be mncluded on the study of other states tort law. (General Cologne Re
Publication, 50 State Long Term Care and Tort Liability Survey Information”) This survey
1s informative, smce throughout the hearings we were informed that Flonda law was umque
This has turmed out not to be the case, and legslators should have the benefit of this important
information

If a summary of the letters and testimony of individuals regarding liability insurance 1s to be
included, a simmlar summary of letters and testtmony of mdividuals regarding quality of care and
quality of lIife complamnts should be included in the section under Quality. If the task force staff
cannot accomphish this, the summary of comments on lability msurance should be removed



It 1s unfair to highlight only one portion of the extensive pubhc tesmmony and nput we have
heard and received over the last several months.

I have received several letters from my colleague on the task force, Ms. Vicki Fienrro, as have
each of you She has detalled many problems with some of the conclusions made i vanous
parts of the report as well as, in some instances, the underlying studies and data As Ms. Ficrro

1s uniquely qualificd to analyze these 1ssues, I would hike to register my agreement with all of
Ms Fierro’s observations and cntique n this regard and jon 1n her assessment of the report

Liability:

As I review the findings and staff recommendakons 1n this section, I cannot help but feel that the
stated agreed upon task force principles have all but been 1gnored, specifically.

Principle #2 - The consumer is entitled to a safe and secure living environment that includes public
advocacv to ensure protection through all uvailable means, and,

Principle #5 - All participuants 1n the system must have adequate protection under the law and all
participants must act responsibly or fuce the consequences for failing to do so

The staff acceptance with very few exceptions of the FAHA/FHC/AIF proposal on liigation reform
evinced no regard for etther of these principles

As a threshold matter, with regard to the “findings”(pg 35) n the hihgation section, I believe 1t 1s

mmportant to indicate the source of cach item of data noted. For example, 1f the underlying

information came from the Department of Insurance, 1t should be noted by footnote or otherwise
If the nformation came from the AON report, it should be noted as well. Tlus must be done so that

pohcymakers arc able to consider the source as they procecd through this volume of matenal.

Several task force members took exception to many of the statements made by AON and there were
several concemns raised as to the reliability of the data presented (For example, 1t was noted that the
report relicd too heavily on the cxpenence of for-profit corporations and was therefore skewed
toward a higher frequency and seventy of clams than would be the case if more information had
been obtamned by not-for-profit long term care facilities )

The “Key Informants” that have been referred to throughout this report should be identified
My comments as to the Liigation Recommendations (pgs. 36-39) are as follows.
| Recommendation by staff to remove hability msurance requirement for ALF’s. I believe we

should not remove this requirement and should mmpose insurance requiremnents for nursing
homes, If msurance 1s not available, the statutes should provide for altermative forms of
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4.

financial responsibility such as bonds or letters of credit. If the legislature were to remove
the lability msurance requirement, or not require insurance, the facility should be required
to post noticc of this choice to the residents and the public.

The statemcent that “the lihgation reforms should ensure residents and therr families access
to a negligence cause of action wihile capping attomey fees for predictability” makes no
sense 1n the context of what follows in thc way of recommendations

Attorneys’ Fees

[ oppose the recommendations on attorney’s fees These recommendations would ensure that
many cases nvolving violations of important resident nghts would never be enforced The
inclusion of @ maximum add on fec of $10,000 1s madequate to ensure the enforcement of
nghts under s 400 022 and was recommended by staff without consulting with Elder Law
Section attorneys to determine their position. or to determine the appropnateness of the
proposed fee cap.

The staff should altematively adopt the recommendation of the Academy of Flonda Tnal
Lawyers (AFTL), which allows for a mgation of fees for facilities who mcet certain cntena

regarding quality. (Please include the attached proposal by AFTL.)
Pumitive Damages

I oppose the staff recommendation allowing a facility to immunize themselves aganst a
potential pumtive damages award when such an award may be warranted It should be stated
very clearly 1n the text of this report that the effect of the staff recommendation s that “a
defendant can eliminate any possible award of punitive damages by offering to
arbitrate”. This language should be substituted for the statement on page 37, item (g), that
15, “a clamant that refuscs a defendant’s offer to arbitrate may not recover pumtive
damages”. This mechamism 1s the defendant’s method to avoid responsibility for the harm
they have caused, and does not benefit the claimant i any way.

I oppose the imposition of the 1999 tort restrictions on punitive damages from which senors
and the disabled where spectfically excluded

I agree that defendants agawnst whom punittive damages have been awarded should be
referred to the state attorney for prosecution



5 Non-Economic Damages/Arbitration

I oppose caps on non-economic damages intended to compensate a plamtiff for pamn and
suffenng.  The onginal staff recommendation and the FAHA/FHC/AIF bill would apply the
medical malpractice caps on non-economic damages, 1e $250,000 total for pamn and
suffering, mental anguish, and disfigurement, to actions agamst long term care facilities
These caps were enacted in 1988, Recogmizing that non-economic damages are the only
damages that a resident can recover in most cases agamst long term care facilities, the
Govemor's office created an illusory “‘enhanced cap” in the 2nd draft  [anguage was added
in the 2nd draft to allow recovery of up to $750,000 of non-economic damages aggregate
against all defendants, 1f the resident can prove ‘“intentional msconduct” or “‘gross
negligence” defined as a “‘conscious disregard” 1n section 786.72(2)(b) (relating to pumitive
damages) In cases agamst a nursing home facility for homnble neglect, 1t will be impossible
to show that the management wntentionally mmyured a resident Consequently, the additional
$500,000 1n non-economic damages will ncver be obtainable Note also that the additional
$500,000 in non-economic damages is not available to a resident who chooses not to
arbitrate

To add nsult to injury, the 2nd draft states the cap is the total amount awardable against

all defendants, aggregate. Obviously, this benefits nursing home operators, owners, and
management companies Often therc are several defendants in nursing home litigation,

where, for examplc. therc has been more than one owner of a home durning the penod of
abuse, or there 1S a management company, licensce and owner who may all have
responsibility for the neglect of a restdent The fact that there may be several bad actors

should not inure to the benefit of the same bad actors. This language accomplishes this

result

This language also nappropnately mixes the concepts of non-economic damages and
punitive damages. Non-economic damages are to compensate victims for suffenng, to be
distingmshed from purutive damages, which are to pumsh wrongdoers and to act as a
deterrent against sumular conduct in the futurc It makes no sense to apply punitive damages
thresholds to an award of compcnsatory damages for non-cconomuc injuries. The language
hopelessly confuses the 1ssues and 1s unprecedented in law

This melding of pumtive damages concepts with non-economic damages gives the
appcarancc that pumitive damages are stll avaiable to punish nursing homes where
outrageous neglect and abuse has occurred But, under the FAHA/FHC/AIF bill and staff
recommendations, a long terrn care facility can completely immunize itself from any
exposure for punitive damages simply by offening to arbitrate the casc
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Statute of Lumtations

The statute of limutations should not be shortened abscnt some additional tume frame to allow
a reasonable person thc opporturuty to discover the potential cause of action, if such
information 1s not apparent

Standards of Recovery

I am opposcd to all staff recommendations in this section with the exception of the
recommendations regarding the Knowles and Hamuiiton decisions in items f and g

The remamung proposals would give the nursing home industry more protection than any
other entity, including physicians and hospitals, for example

¢

Burden of proof for violahon of nghts 1s higher than a negligence claim. The nursing home

industry will have more protection from hability than any other person or entity

Creates a lower standard for nursing homes The proposal states that the standard of carc
for the nursmg home 1s the prevailing standard for smmular nursing homes in the
commumnty  If most nursing homes m the commuruty are under-staffed and poorly run,
under this proposal this low standard will become the acceptable standard for Flonda’s
sentor and disabled citizens

¢ Nursing home no longer have any cxposure for the cnminal abuse, ncglect or

exploitation of sentors and vulnerable adults under chapter 415. The FAHA/FHC/AIF
proposal specifically precludes nursing homes from being held accountable under tlus
statute for what happens inside their facility if adopted by the “Brogan Task Force ™

Nursing homes and assisted Iiving faciliies can short-circuit litigation and set another
barrier to a recovery by a resident by arguing to a court that they had no “duty” to the
resident for care and treatrnent Assisted lrving facilities stand to benefit most firom this

provision, since they often maintain that they mercly are there to provide basic assistance

with achvitics of daily hving When a resident begins to detenorate and needs additional
services, the ALF will argue 1t had no duty to the resident and not be responsible when
they all too often keep a resident in the ALF longer than they should m order to continuc

to collect revenue from the resident. Under this proposal, there wiil be no ncentive for

an ALF to move a resident to a more approprnate setting where his or her growing needs
can be met



¢ Nursing home residenss will be subjected to “managed nisk” agreements. which will be
used to justify the failure to provide care and services to residents For example, if a
resident refuses to eat a meal. the nursing home will document that refusal and will have
an absolute defense to a claim that the nursing home faled to provide hydration and
nutrition to a resident, which resulted in death In this event the nursing home would
have no mcentive or duty to take further action to sce that the resident’s basic needs are
met through altemative means.

7 Pre-suit requirements

[ support pre-suit investigation requirements if they are tailored to the special needs of
seniors and cases against long term care faciittes The staff proposal recommends using the

medical malpractice pre-suit procedures which are not appropriate or adequate for cases

wvolving elders and long term care faciities. AFTL has proposed pre-suit procedures that

are more approprnate for these cases Substitute the recommendation of AFTL on pre-swt

procedures

§ Impact of Limgation Reforms

The remark under (a) i1s not an adequate or accurate statement of the impact of the above
recommendations. (unhmited caps. when?)

Item (b) needs to affiratively state that long term care facilities will be except from the civil
remedy 1n Chapter 415 relatimg to abuse, neglect, and exploitation of the elderly

Question and Answer Chart

The entire “Question and Answer Chart” should be eluminated The answers contamn erroneous
information that will potentially muslead and confuse policy makers. This Q and A section 1s an
advocacy piece that should more approprately be handed out by nterest groups as these issues are
debated dunng the upcoming session [ strongly object to its nclusion mn this report.

The Number of Lawsuits

As to the question of whether the number of lawsuits 15 declming, (see pgs 344, 350, 364), the
mnformation obtamed by staft from the Hillsborough study clearly indicates a downward trend. [
have not reviewed any relable information that would indicate a different result. For example,
reference to the AON study on this issue may not be an accurate reflection of the current trend
because the report may have under represented the experience of not for profit facilites.
Additionally, we have been given no information on the methodology used by the individual



conducting the central Flonda study We do not know the quahfications of the individual collecting
or compiling this information Consequently, I submut that reference to other sources on the 1ssue
of whether lawsuits agamnst long term care facilitics are dechining should be omutted The statement
that the dechne in Hillsborough may not reflect what 1s happerung in the rest of the state, contained
on pg 344 1s sufficient to convey this point, without pointing to incomplete, ncbulous “studics™.

Production of Resident Records

The discussion of this 1ssue on pgs 358-359 contain no reference to the fact that the mdividual or
firm requesting the records 1s billed for the cost of copying. The report leaves the mmpression that
the facility must bear the entire cost of producing the records, which is simply not accurate The
report should include information on what a facility typically bills for these records, and whether
facilities produce these records 1n a timely manner

Settlement Costs

The assertion on pgs 359 and 360 that insurers would rather settle than fight, cven though they
behieve their insured has done nothing wrong 1s unfounded There 15 no study or other information
to back up this statement [ have been litigating these matters for over 20 ycars, and have not found
mnsurers who have conducted business in this manner 1 am certain Mr, Connor and others have had
the same experience m this regard

I recommend removing this statement from the text

The Number of Lawsuits Filed

At the presentation of the liabihty study m Mram, I took exception to the “fuzzy math” used to
calculatc the number of lawsuits filed m Flonda, “to datc”. Since we do not know the number of
lawswts tled agawnst long term care facilittes in Flonda since the enactment of the civil remedy in
1980, we should not speculate This paragraph at the top on pg 364 should be dcleted

No Frivolous Lawsuits

The finding from the Hillsborough study that there were no fiivolous lawsuits 1s sigmficant, and
should be mcluded m the “Key Findings™ for the htigation section. (pgs.373-374 )



Quality of Care
Video Surveillance

The staff had originally recommended the expansion of residents’ rights to allow for wvideo
surveillance at the option and cost of the resident (Fal Draft datced December 14) When was
this item taken off of the table? Thus option should be mcluded for all residents as a means of
protection and monutoring Subject to the current rules of evidence and civil procedure, there
should be no new restriction on admissibility or discovery of these matenals

Long Term Care Facility Incident Reporting

I recommend that serious incident reporting be a part of the risk management proposal submutted
by staff. The staff has based its nsk management recommendation on the program already in
place for hospitals, s 395 14971 Fla Stat ( at pg. 236.) In addition to nsk management, this
statute also includes incident reporting of serious adverse incidents. Incident reporting 1s an
important part of this program and should be inciuded in any nisk management statute fashioned
for long term care facilites. AFTL has submutted draft legslation in this regard, which should
be mncluded 1n this report as an option

Long Term Care Facility Report Cards

I support the recommendation on pg. 32 to provide consumers with meaningful information by
way of a long term care facility report card I would mnclude in this report card the information
collected regarding serious 1mjury or death, and the number of wiolations of resident’s rnights
hsted by facihty. AFTL has submutted draft legislation n this regard, which should be included
n this report as an option [ also recommend that a clear and comprehensive set of information
to be provided to consumers, that would combine the information set forth above, 1.e. the number
of incidents and violations of resident’s nights complamts per facility, and combine the concept
of the gold seal designation with the nursing home compare chart, pg. 232 . The goal would be
to have all of the comparative information in one place for consumers

Legislative Protection for Quality Assurance/Risk Management Records and Information

[ do not agree that the curmrent protections for hospital peer review and nsk management be
applied 1n the long term care facility context. (pgs 30 and 266)

Some of the statutory restrictions on discovery and adnussibility extended to doctors and
hospitals already go to far in keeping relevant and important information from a person seeking
redress for mjuries Court nterpretation of these statutes has been inconsistent, and in some
cases has kept onginal documents, such as the qualifications and disciplmary records of



caregivers from ltigants  Languagc protecting peer review and nsk management must be
carefully crafted to ensure that only information generated dunng the peer review process would
be protected Documents from onginal sources and state and federal suney and mspection
records should not be kept from discovery or held inadmissible. In additton to the extent
residents are able to make use of video or electronic momtonng, these items should not be
statutontly restncted m terms of discoverability and admussibility

Information relating to fines rccommended/imposed/collected

Task Force members requested a breakdown of the amount of fines recommended, 1mposed, and
the amount of fines collected per year The information was provided to us by ACHA and
should be mncluded/attached as part of the report to the legislature

Reimbursement and Bankruptcy Recommendations

I take exception to the assertion by staff that therc will be a * 2nd wave of bankruptcies™ and that the
*“2nd wave” will be dniven by lawswuts, 1t 1s well cstablished in this report that the 1st wave of

bankruptcies was not dnven by lawsutts, and that several chains involved 1n bankruptcy proceedings
will shortly emerge from bankruptcy It 15 speculative to predict a 2nd wave of bankruptcies, and
to attnbutc the cause of any such bankruptcies to one source or another All refercnce to the causes
of this speculative event should be removed from the report (see for example pgs 27 and 197)

1 disagree with the recommendations items 5. and 6 (pg. 34)

#5. Ensure that Florida's Medicaid rates and liability emvironment do not combine to make that
state’s nursing home uniquely threatened with bankruptcy

#6 Ensure that the providers of labihty insurance coverage do not find the business opportumities
in Florda significantly less attractive than thev are in other comparable states
Availability/Cost of Liability Insurance
Items Missing From the Report:
DO1 survey
Review of this 1ssue by the Flonda Department of Insurance indicated that the exodus of

admitted camers from the nusing home habihty market 1s not unmique to Flomda It 1s
happening throughout the nation. Deputy Insurance Comrmussioner, Suzanne Murphy, made this



statement 1n her letter to the task force in August Yet, there is no mention of this phenomenon
in the matenials. In fact, there 1s no camer curmrently exating the market that 1s not also
discontinuing  this line of business nationwide

Aon Study

The report does not mention the tesimony of the Aon Actuary who stated in Tallahassee that 1t
was the frequency of claims that was of concern to thc mdustry, and not thc severity.  Ths is
important to note, especially in hght of the fact that the litigation reforms proposed by the
wndustry and staff recommendations all address the seventy of claims

Testimony of Mr Shuttlesworth of Med Mark

The report needs to mclude the key remarks from this underwnter, 1c, that even if the
Legislature were to adopt extremely restrictive measures on causes of action aganst nursing
homes and long term care facilities. the camers would not retum to the marker for a number of

years, if at all If they did retum, there would be significant restncwons on coverage. he stated,
excluding coverage for punitive damages, deducting the cost of defense from coverage limuts,

and covering only on a clauns made basis Also important was Mr. Shuttlesworth’s opening
remarks that thcre was no requircment for nsk management for nursing homes in Flonda, and
that this 1s a key component to the industry 1 terms of continuing to write this line of busmess.

I am also enclosing and mcorporating a copy of the proposals of the Academy of Flonda
Tnal Lawyers Though I have stated this 1s not my proposal, I believe 1t contains many sound points
that need to be considered

Vor’y tfuly yours;/?

N
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Academy of Florida Trial Lawyers
Proposals Submitted to the Task Force on the Availability and Affordability
of Long-Term Care

Introduction The over-nding 1ssue for consideration by this task force must be the
quality of care for sernors and disabled citizens of this state The consensus principle
determined by the task forcc 1s that “care recipients arc entitled to adequate and
appropnate care while providers arc entitled to farr compensation. although they also
must be held accountable and responsible for qualty of care ™

As to each proposal submutted to the task force for inclusion in the final report, the
standard must be. docs 1t improve the qualty of care for all of those in need of long-term
care 1n this state” If the proposal docs not measure up to this standard, 1t must be
rejected

The proposals submitted by the Academy of Florida Trial Lawyers will improve the
quahty carc residents of long-term care faciliies These proposals would improve the
qualty of care and the quahty of life for residents by assigng one ndividual to oversce
all incidents myvolving the safety of residents and to 1dentify and mmplement ways of
preventing such mcidents in the future Mandatory prevention and safety trmming and
reporting would also go a long way toward achieving this goal

Most importantly, consumers should be given meanmngful information to enable them to
compare the safety rccord and quality of life pronided by the nursing homes. The long-
term care facility rcport card will allow consumers to make informed decisions

These proposals will also streamhne htigation that occurs when the quality of care 1s
nsufficient to protect the safety and health of residents Case screeming, evaluation and
mcdiation requirements will elurmnate any cases that should not be brought. Presuit
mediation will allow cases to be settled at an early stage, avoiding needless litigation

expenses
The specific components of our proposal include
A. Nursing Home Residents’ Rights Violations Claims Evaluation Procedures
1. Notice to Long-Term Care Facilitics
« Residents or their representatives would provide notice to a potential

defendant of an intent to pursue a civil remedy for violation of a resident’s
nights 60 days prior to filing a lawsut



Notification must include the nghts a defendant has violated that are
reasonably 1dentifiable pnor to the filing of a lawsuit and commencement of

fonnal discovery.

2. Expert Affidavits

In cases where the alleged violation of a resident’s nghts causes physical
mjury or death, an affidavit 1s requircd from an expert. In 1993, the
Legslature imposed a requirement that cxpert witness affidavits be subrmitted
whenever a lawsuit was filed against a nursing home alleging a wviolation of
the nght to adequate and appropriate medication and health care AFTL’s
proposal extends the expert witness affidavit requirement

3. Informal Exchange of Information

Records m the possession of the defendant must be produced within 10 days
of the receipt of a certified notification of intent, including internal and state
required ncident reports

If records are not produced within 10 days. the cxpert affidavit requirement 1s
waived

Parties may submut questions and requests for production within the 60 day
presuit notification penod and may take the unswom statements of parties

Statute of limtations (and repose) 1s tolled for the 60 day case evaluation
period and any extension

Case evaluation matenals are not discoverable or admussible in civil hitigation

4. Fast Track Cases

Cascs shall be placed on the docket pursuant to chapter 415 upon request of
the plantff (Amend chapter 415 to make mandatory that the judge advance
the tnal on the docket )

The proposal would include a clear statement that the provisions of chapter
766 do not apply to cases brought under chapter 400

5. Streamline Litigation

Clanfy the law to resolve the issues raised m Knowles and Hamulton cases,
1e, that the cause of action under chapter 400 does not die with the resident
and that deceased residents are not lmuted to damages under thc wrongful



death statute (c g, funeral bills)

Conform and amend the language relating to the entities that can be held
accountable under section 400 023, FS to those found m the Assisted Living
Facility statute, re,, any facility owner, admumstrator, or staff (s 400 429,
F.S), and includc management compares

B. Mandatory Mediation

+ Presuit mediation 1s required 1if requested. Within 30 days of the completion
of the case evaluation peniod and upon the request of a defendant, the parties
shall complete mediation within 30 days. (Parties can agrce to an extension )

+ The current mandatory mediation piece added to chapter 400 mn 1999 1s
repealed

C Punitive Damages Restrictions
1. Caps on Damages

¢ The Academy of Florida Trial Lawyers opposes caps on damages.

¢ The Legslature addressed the 1ssue of caps on pumtive damages in cascs
ansing under chapter 400 n 1999, imposing a three times compcnsatory
damages presumptive hmutation. The Academy has taken the position that
this restnction 1s unconstitutional. Punutive damages are the best deterrent
possible to prevent abuse and neglect of Flonda’s vulnerable citizens. There
1s no Jjustification for protecting nursing homes from the full force of the law
when they have engaged in conduct that 1s willful, wanton, gross or flagrant,
reckless or consciously indifferent to the rights of residents Purutive damages
provide the long-term care industry incentive to ensure that this conduct does
not occur and that nursing home profits are not put before quality care.

2. Criminal Prosecution

¢ In cases where a court permits the plcading of pumtive damages, the court
shall refer the individuals nvolved to the state attomey for crimunal
prosecution

Abuse and neglect of seniors and vulnerable adults in this statc 1s a cnime. Cniminal laws
to pumsh thus behavior should be enforced Reform in this area will bring the egregious
conduct of individuals to the attention of the proper authonties.



D. Mitigation of the Amount of Attorneys Fees in Nursing Home Cases

Nursing home defendants can rutigate the amount of fees Nursing homes that
have complied with mimmum staffing requirements and have had good wack
records can introduce these factors to the court 1n a determunation of the
amount of an award of attorneys’ fccs,

Factors to be considered in rmutigation nclude content of a nursing home’s state
surveys, staffing levels. and record of reports of abuse or neglect dunng the
time of the stay of the resident and one year prior

The court can also consider the tuming and amount of settlement offers and
whether a defendant demanded presuit mediation

In Flonda, if a nursing home resident prevails in a case where death or mjury was caused
by a violation of his or her nghts, the courts will award an attorneys fec in addition to the
damages as determined by the jury This law has been on the books since 1980 and other
states have this provision as well The purpose of this law 1s to ensurc that the nghts of
the resident are enforceable by the resident or lus or her rcpresentative Laws allowing
for an award of attomcys fees arc found in many consumer protection statutes around the
country and are often referred to as "mumu attomey general™ laws, 1e., people are allowed
to enforce the rights provided them by law

The award of attomeys fees in Flonda needs to stay on the books so that all of the nghts
guaranteed to Flonda nursing home residents can be enforced. such as the nghts to
privacy, uncensored communications, safekeeping of funds, etc. A nght without a
remedy 1s meanmngless.

The award of attomeys fees 1n cases where a residents’ nights have been violated allow
residents to enforce their nghts and mmprove therr quality of life Allowing nursing
homes to mtroduce compliance with staffing requirements and statc surveys provides
additional incentives for nursing homes to comply with the law and provide quality care
to residents Nursing homes with good records will be treated differently by the court
than nursing homes with bad records.

E. Quality of Care and Resident Safety/Report Cards
1. Quality of Care Coordinator

A “Quality of Care™ Coordnator would be assigned to each facihity to develop
a systematic review of accidents, injunes, and alleged violations of residents’

rights

The Quality of Care Coordinator would be responsible for identification of
causes and the mplementation of policies to rcduce the occurrence of these



events. This 1s smular to the functions of nsk managers (which currently are
not required 1 a nursing home setting) except that the emphasis 1s on patent
safety and the preventrve measures, not on how to defend against lawsuits

2. Injury Prevention Training

¢ Nursing home staff would be required to attend 5 hours of safety and nsk
prevention classes each year.

3. Incident Reports and Report Cards for Consumers

Violations of residents’ nghts and incidents wherc severe injury of death has
occurred would be reported to the Agency for mspection Annual report cards
for each long-term care facility contaiming the number of wviolations and
incidents 1 each category would be made available to the public Consumers
could comparc the number and type of incidents m each nursing home and the
number and type of residents’ nghts violations cases filed and make inforrned
decisions about where to place therr loved ones Failure to make reports as
requircd would constitute a nusdemeanor.

F. Streng!- _.., vs Residenw’ Bill of Rights
Amenu ure Resluenw. Bill of Rights tor
Allow voluntary camera surveillance of residents.
State that a long-term care facility may not require nor permit a resident to warve

therr nghts to trial by jury, including arbitration requirements m resident

contracts.
Require that residents have the nght to know whether a nursing home has lability

msurance (would require posting of a notice)

G Statute of Limitations

¢  State specifically that the applicable statute of lumutations 1s s. 95.11(3)(f). (4
ycars)

All of these proposals would apply to nursing homes and assisted living facihities.



Task Force on Availability and Affordability of Long Term Care
Report Comments

Page 1 — Paragraph #3

Do these statistics include Medicare expenditures for home health care”? If they do not, I
believe they should. Medicare spending for home health has increased dramatically since
1983 and 1s an important source of fundmng for long term care services.

Page 11 — Add numbers 6 and 7 to Task Force Principles

6 State and federal funding for long term care services should cover a reasonable cost of
care and should be adjusted annually to cover increases in salanes, insurance and other
costs of doing business

7  All regulatory mandates intended to umprove long-term care should be funded.

Although these two recommendations are not included as principles, they were raised many
times as major considerations by several task force members

Page 13 — Limuting Costly Litigation, bullet 4 (Caps on Claims)

The bullet incorrectly states that caps do not apply 1f the claimant refuses to arbutrate.
Elsewhere 1n the report, damages are capped when the claimant refuses arbitration. Without
caps, msurers will not be able to estimate their losses -- the main reason they are no longer
willing to msure long term care providers in Flortda. For medical malpractice, if a claimant
refuses to enter into arbitration, compensatory damages are capped, and the claimant 1s not
entitled to punitive damages Without caps on damages, the hability insurance problem will
not be solved

Page 13 — Limiting Costly Litigation, last bullet (Death of Resident)

The recommendation allows a claimant to collect compensatory damages based on the pain
and suffering of a nursing home or assisted Iiving facility (ALF) resident and the claimant’s
pain and suffering -- in effect a double dip Under medical malpractice, pain and suffering is
based on the patient’s pain and suffering To prevent double dipping, the claimant should be
required to choose one or the other, but not both

Page 14 — What 1s Known About Choice, bullet 3

ADD- The reason for the discrepancy 1s that nursing home care 1s an entitlement under
Medicaid If a person applies and qualifies for Medicaid and a bed 1s available, they must
recerve the service The same 1s not true for Medicaid coverage of assisted living or
community based care. The number of individuals who receive a service is limited by
funding. If a person qualifies for the waiver but all slots are filled, he/she 1s put on a waiting
list




v' Page 34 — Reimbursement
ADD: #7

7 Amend the law to provide for an annual cost of living adjustment in the ALF Med:caid
waiver to ensure that reimbursement keeps pace with the cost of care.

v Page 35 -- What Is Known About Litigation, bullet 9

[ agree that there 1s no relationship between quality and lawsuits, FAHA compared survey
data available from AHCA on 1ts own members to that of nonr members FAHA members
out performed non- members 1n quality of care, quality of life and administration, had higher
staffing ratios, and spent on average $18 more per patient day than non- members
Nonetheless, 67 percent had one or more resident rights” claims brought within the past three
years compared to 83 percent for non-members The high quality of care and enriched
staffing did not insulate FAHA members from resident rights’ lawsuits They are just as
vulnerable to lawsuits as other nursing homes in Florida

To me, this 1s the most critical statement of the whole report It confirms FAHA's findings
and underlines the seriousness of the current crisis Even with the recognition that OSCAR
data varies from state to state, and similarly from Florida geographic area to geographic area,
FAHA analyses could not find any statistical relationships between a Quality indexbased on
OSCAR data. and frequency or occurrence of litigation The issue here 1s that in some cases
(and [ emphasize “only some cases”) litigation 1s the result of not bad care, but rather
accidents that were not preventable. Under the current law, the se unfortunate circumstances
can and do develop into a claims. Clearly, only a change in law that allows for “accidents™ to
occur, while 1t still permuts residents (or famtly, etc ) to file a claim when negligence has
occurred, 1s the only reasonable solution

v' Page 36 — Litigation Recommendations. #1

Removing the msurance criteria for ALFs will not help facilities financed with bonds.
Liability insurance 1s required as part of the bond covenant Without insurance, an ALF that
1s funded with bonds will be 1n default and as a resuit could suffer serious consequences,
including a higher interest rate

v' Page 37-38 — Arbutration, (f) on page 38

As I understand arbitration as it applies to medical malpractice cases, punitive damages may
not be awarded 1f there 1s an offer of arbitration by the defendant even if the claimant rejects
1t To do otherwise greatly reduces the incentive to arbitrate  Recommendation (f) 1s limited
to situations where “the parties agree to arbitrate " It should apply to instances where
arbitration 1s offered by the defendant



v Page 38 — Standard of Recovery (b)

A claimant should have to prove that an alleged “violation of a resident’s nght™ was due to
neghgence The allegation of a violation of a resident’s right by 1tself should not be proof of
neghigence For example, a family member may enter a bedroom and find a resident
exposed. A number of reasons beyond the control of facility staff could have contributed to
the exposure to an alleged violation of the resident’s right to dignity. A facility should not be
legally responsible for the exposure that occurred if 1t was not due to negligence

v Page 39

The following recommendation of the Flornda Life Care Residents Association should be
included.

* Allocate a portion of pumtive damages from nursing home lawsuits nto a newly created
Quality of Care Trust Fund administered by the state to provide funds for increased
staffing (or for other purposes that improve access to high quality long term care
services). I recogmize that the amount of funds generated from punitive damages may not
be a lot However, to the extent possible, punitive damages should be used to serve a
public purpose and not to enrich a family member. Compensatory damages are intended
to compensate the claimant for pain and suffering Punitive damages are intended to
purush the defendant and should be used to improve care.

v Pagedl —First Q & A

According to trial lawyers with whom I spoke, the 25 percent and 15 percent are for add-on
attorney fees. above and beyond a percentage of the award that 1s agreed upon as a
contingency fee. The percentages for contingency fees are set by rules of the Florida Bar
Assuming this 1s correct, the plaintiff’s attorney could receive a percent of the award as a
contmgency fee plus up to 25 or 15 percent as an add-on fee You may want to verify if this
1s correct.

v' Page 42 —Second Q & A

It still 1sn’t clear from the answer to the question if insurance companies will cover the higher
aggregate compensatory cap of $750,000 [f they won’t, this could hurt non-profit providers
I only know of one case against a non-profit nursing home that went to court If the higher
aggregate compensatory cap may be awarded through arbitration, but 1s treated as 1f 1t were a
punitive damage award by mnsurance comparnues, nursing homes would be forced to pay the
damages out of pocket Punitive damages are not covered by insurance. Many more nursing
homes than the one percent that now go to court could potentially be hit with the higher
compensatory cap than are now subject to punitive damages as a result of a tnmal If this 1s the
case, perhaps the second tier cap should be eliminated and some other way of addressing
punitive damages for the most egregious cases, i e , criminal acts, should be considered

1
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VIIL Task #4
Liability and Long-Term Care Viability'

HB 1993 (h) The effect of lawsuits against nursing homes and long-term care facilities on the
cost of nursing home care and on the financial stability of the nursing home industry n the state
(1) The kinds of incidents that lead to the filing of lawsuits and the extent to which frivolous
lawsuits are filed (j) The cost ot liability msurance coverage for long-term-care providers and
the extent to which such costs affect the affordability of care

(k) The availability of liabtlity insurance coverage for long-term-care providers through Flonda
Insurance companies

This report will address the 1ssues surrounding hiability and long-term care facility viability
Specifically. we will describe the nature and extent of lawsuts brought against nursing homes (and to a
lesser degree, assisted hiving factlities) and then the impact this has on the cost of and access to habulity
insurance for nursing homes and assisted living facilities

First, we will report on a senies of analyses conducted using data from 1) a 10 year retrospective
study of lawsuits brought against nursing homes under Chapter 400 023 (Crvil Enforcement) of the
Flonda Statutes 1n one Circuit Court, 2) a dataset that links the lawsuit database with the Health Care
Financing Administration’s On-line Survey. Certification and Reporting {OSCAR) database for a time
series analysts of the relationship between case-mix and quality measures and lawsuit frequency, 3) a
statewide dataset of all jury-tried nursing home cases for a 10-year period. 4) a subset of the lawsuit
database that includes settlement costs, 5) a 4-year retrospective study of lawsuits brought against assisted
living facihties, and 6) a convenience sample of nursing homes regarding their experience with medical
record requests

In addition to statistical analysis. the findings are triangulated with data from key informant
interviews Individuals consulted for this study include nursing home litigation plaintiff and defense
attorneys, a circuit court judge, nursing home corporate office sk managers and operations directors,
assisted living multrfacihty compames, hability insurance brokers, the Florida Department of Insurance
and the Agency for Health Care Admimistration (AHCA), geriatric medical practitioners, and long-term
care trade associations

Second, we will report on a series of analyses that are based on data collected by other sources
regarding the cost of and access to liability msurance Data sources mnclude 1) the Department of
Insurance, 2) Aon Actuanal Services for compansons of Florida and the U S of hability claims, and 3)
AHCA s report on the cost of liability insurance for nursing homes and the extent to which 1t 1s covered
by Medicaid reimbursement

Finally, we will identify policy implications and suggest a framework for addressing long-term
care facihity liability i1ssues

" This section was prepared by Mary Oakley. M.A., Florida Policy Exchange Center on Aging, University
of South Flonda and Chnistopher E Johnson, Ph D , University of Flonda

* The statement ©  high occupancy rates could discourage efforts to reduce costs or improve quality”
seem to be contradicting the recommendation to increase occupancy levels through CON control (Grofic
-374)

Conclusions and options were not voted on by the Task Force
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Research Methods

Information on the number of lawsuits filed against nursing homes in Flonda 1s not available on a
statewide basis It was learned through inquines with the Flonda Bar and the State Supreme Court in the
earliest phase of this study that statistics on liability cases filed in Flonida are collected, but nursing home
lawsuits are not distinguishable from all other lability cases. Thus fact, coupled with the time constraints
for conducting the research, made 1t necessary to hmtt the scope of the study to a regional sample,

Circuat Court Litigation Study’

The Circuit Court 1n Hillsborough County. Florida was selected as the litigation study site after a
systematic assessment was done of the public access record keeping systems in Florida’s 20 circuit courts
Contact with the Clerk of Court's office in each circuit was necessary because there are no uniform
standards 1mposed on Florida’s court system regarding public access data, and the particulars of any
circuit's case coding and record keeping system are not known at the state level. The objective of this
assessment was to determine which circuit court had a comprehensive automated court docketing system
that would enable us to quickly search for and 1dentify all Chapter 400 lawsuits brought against area
nursing homes from 1990 to date It was determined that Hillsborough County’s public access system,
which had been identified by public information officials at the state level as likely to be one of the most
complete and sophisticated systems 1n Florida, was most suitable for this study. It had the added
convenience of bemng 1n close proximity to the Untversity of South Florida, which made 1t feasible for
staff to collect the data with low travel costs Further, Hillsborough County has 31 nursing homes and
was known to have had a high level of nursing home litigation activity. These factors were likely to
produce a sufficient number of lawsuits for statisticalanalyses.

Representativeness Selected mainly for practical reasons, the county nonetheless holds up quite
well 1n tests of representativeness. Appendix 1 provides demographic and long-term care statistics for
Flonida’s 67 counties and shows that Hillsborough 1s comparable to the state average on a number of
varables related to access to long-term care options (e.g., the ratio of nursing home and assisted living
beds and allocations for home and community based aiternatives) Six of the 31 homes operating at
present in Hillsborough are not—for-profit (19 3%6) which 1s not significantly different from the state
where 21% of nursing homes are not-for-profit.

Hillsborough 1s largely an urbamzed county and 1s known to be a region of Flonda that has had
much litigation activity Therefore, i should not be assumed without verification that the number of
lawsuits filed or the percentage of the homes sued 1s representative of the litigation experience of nursing
homes 1n all regions of Florida

Data reported for the Hillsborough County study regarding the nature, rather than the number, of
nursing home lawsuits 1s more likely generalizable Key informants support the assumption that most
causes of action under Chapter 400 area fairly standard, although details of individual cases will differ

' I want to join the request of Victoria Fierro that members  be furnished with the data compiled by the
staff (Connor 1) Staff Response Any Task Force member may receive a free copy of the Hillsborough
County Circutt Court Litigation Database (in Excel or SPSS) by signing a limited use agreement that asks
only that you not distribute copies to others or publish analyses without permission from the University of
South Flonda This 1s standard copyright protection of intellectual property that ts used for all data,
regardless of whether 1t came from public data or was sponsored by public dollars. Others (outside the
Task Force) may receive this database for the cost of reproduction/mailing and with a signed limited use
agreement

Conclusions and options were not voted on by the Task Force
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Therefore, the descriptive statistics of the Hillsborough County lawswits should offer the Task Force
substantial insight into the nature of nursing home lawsuwts 1n the State of Flonda.

Procedures Two consecutive search procedures were conducted to identify resident care related
lawsuuts filed against Hillsborough County nursing homes from 1990 to date using the Circuit Court’s
automated public access records systems The search was limited to the Circuit Civil database, which
mcludes only lawsuits with damages greater than $15,000 Attorneys expenenced with nursing home
hitigation provided assurance that few, if any, Chapter 400 lawsuits would be below the $15,000 circuit
court threshold and thus missed 1n the search

The first search procedure was completed :n August 2000 using the official public documents
records system. Lawsuits that have had any judicial action are recorded in this database and 266 nursing
home lawsuits were identified 1n the nitial search. A second search was completed on February 7, 2001
using Hillsborough County's Clerk's Recording Computer System (CRCS), 183 additional nursing home
lawswuits were 1dentified The CRCS 1s a docketing system wtth a record of all lawsuits filed in the county,
whether or not the case has had judicial action Lawsuts are commonly registered on the CRCS the same
day the complant 1s filed. The CRCS can be accessed via courthouse terminals or on-line (if a user's
account has been established).

Using the most current nursing home directory published on-line by Flornida's Agency for Health
Care Administration (AHCA). the name of each nursing home 1n current operation was entered as a
database query to determine if the name appeared as a defendant 1n the database. The next step in the
search procedure was to enter the names of all present owners of each nursing home wn the county, based
on the AHCA directory information All court case 1dentification numbers of the lawsuits discovered in
the initial and subsequent search procedures were catalogued n a study “master list

As the cases agamnst a defendant were 1dentified through a query, the court case filing documents
were viewed on-hne and compared with the nursing home name and the owner’s name in the AHCA
directory Where additional defendant names were noted 1n the filing document, such as prior owners and
former nursing home names, or where names differed even slightly from the AHCA directory listing, all
new names, variations of known names, and standard abbreviations of names were each entered as a
defendant query. This second stage in the search process (which research assistants Debbie Hedgecock
and Debb:i Gavin Dreschnack dubbed “threading’) contributed substantially to the thoroughness of the
lawsuit search and to our ability to reconstruct the histories of properties that had undergone name and
ownership changes.

Once the 1mtial lJawsuit 1dentification process was complete, the court case ID numbers were
consecutively submutted in limited batches to the record room personnel to obtain a hard copy of each
case file Files were reviewed and specific information extracted to complete the detailed court case
summary form that 1s mcluded in Appendix 2. These forms were used in both paper and electromc
versions for manual check off or computer lap-top entry in the courthouse record room The data from
the completed case summary forms were then compiled 1n a database at the University of Flonda Each
nursing home lawsuit was assigned a building code that tied it to a property address The umt of analysis
was the nursing home property, or physical plant

Conclusions and options were not voted on by the Task Force
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Circunt Court Database of Lawsuits and On-line Survev, Certification und Reporting (OSCAR) Svstem
(Linked Database)

The Hillsborough County Circuit Court study building codes were linked with the Health Care
Financing Admmiseration's On-line Survey, Certification and Reporting (OSCAR) system OSCAR 1s a
database of survey deficiency and other structural vanables related to nursing homes The dependant
variable was the number of lawsuits expenenced by each nursing home from 1996 through 1999 The 28
buildings that had been 1n continuous operation since at least 1996 through at least the end of 1999 were
used 1n this analysis, excluding the newest properties as well as buildings that had closed before 1999
The pre-1996 htigation experience of the 28 facilities could not be used in the analysis because
corresponding information from this earlier time frame was unavailable 1n the OSCAR dataset, which
includes the last four annual nursing home surveys only

The purpose of the analysis was to test if resident case-mix vanables and survey performance
measures specitied i an analytic mode! were statistically related to lawsuit frequency within the
Hillsborough County nursing home sample

The independent, or possible predictor variables used in the model included structural, case-mx
and quality, and sun ey citations  Structural variables included number of licensed beds, not-for-profit
or for-profit ownership Resident case-nux and qualit variables ratio of residents with dependencies 1n
eating; ratio of bedfast + chairfast residents, ratio of incontinent residents, ratio of residents with feeding
tubes, ratio of residents with dementia, ratio of residents receiving rehabilitative services; ratio of
Medicaid residents: ratio of residents with contractures; ratio of residents with 1n-house acquired pressure
sores; and ratio of residents with unplanned weight loss All ratios were calculated using the total number
of residents 1n the nursing home as the denominator. Survey crtation variables included total number of
survey deficiencies (all F-tags cited). citation for insufficient number of staff (F-353), citation for high
rate of medic ation errors

Jun -Verdicts Database

Information on nursing home cases that have gone to trial 1s available and readily accessible
though the Florida Jury Verdict Reporter and on-line legal databases such as Westlaw, and this report
includes an account of all reported nursing home lawsuits that have gone to tral 1n Florida from 1990
through June 2000. This represents less than 2% of all Chapter 400 cases against nursing homes, as 98¢
or more of the cases are settled out of court

Settlement Costs

The Hillsborough County lawsuits study provided us with some 1nsight into actual settlement
costs. based on information found in 35 case files. Settlement details are rarely disclosed in public
documents, and 1t 1s uncertain whether disclosure in these 35 cases can be solely attributed to random

events, such as a clerical oversight Accordmngly, these cases and settlements are not necessanly
representative of all Chapter 400 lawsuits and settlements in Hillsborough County

Data Description

Lawsuits

A total of 449 resident care related lawsuits filed against nursmg homes 1n Hillsborough County
Circust Court from 1990 through February 7, 2001 were 1dentified 1n the two consecutive search
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procedures (A total of 438 Chapter 400 lawsuits were filed during the decade of 1990 through 2000, with
11 cases added from January 1, 2001 and February 7, 2001.) The count of 449 Jawsuits imncludes 20 cases
that named two separate Hillsborough County nursing homes as defendants m the suit (each dual
defendant case was counted as one lawsuit against each nursing home defendant) The count of 449 does
not include cases 1dentified that were screened out after a review of the court file revealed the case was
not applicable to the study, such as contract disputes, worker's compensation claims, and visitor shp and
fall suits. At least 103 of the 449 lawsuits arc open cases and the rest had been resolved, generally through
out of court settlements (98°% or more) or through jury trial

Although a thorough and systematic effort was made to 1dentify all surts brought against area
homes, the study's lawsuit net 1s most likely an undercount Cases would be missed 1f defendant names
were recorded in the docketing system by court personnel using unconventional abbreviations or tf
nusspelled Also, some prior owners and prior names of existing properties may have been missed in our
defendant quenes because the complete ten-year ownership and name change histories of all properties
were not available to us. These gaps in the histores are mainly pre-1995, when nursing home litigation
was less prevalent than post-1995 Finally, the study may have missed altogether the litigation experience
of any property unknown to us that had permanently closed before 1995 (as the property would not be
listed 1n available directories)

Nursing Homes

The search process worked backward in time to 1dentify all lawsuits brought agamst Hillsborough
County nursing homes since 1990, beginning with mquiries about the 31 properties tn current operation
A total of 35 nursing homes were 1dentified, which includes four properties that have closed but had an
operating and litigation history in the county throughout much of the past decade Two other buildings in
the study sample of 35 are newly constrnucted and have opened since 1998

The litigation history of each nursing home in the sample reflects not only suits brought agamst
present owners and operators, but also against prtor owners and operators of the property, where
applicable As mentioned 1n the Research Methods section, each lawsuit was assigned a building code
that tied 1t to a physical plant address All suits filed against a property were applied to that property
whether 1t had one or more owners through its operating history (1 e. different defendants or organizations
named 1n the suits).

It was not possible to obtain reliable accounts for all Hillsborough County nursing home
ownership changes that occurred prior to 1996  AHCA''s records. based on HCFA's change of ownership
(CHOW) files with the Agency’s updates, are accurate and complete regarding actrvity from 1996 to date,
but are less consistent for prior periods Information about pre-1996 histories was gathered from a variety
of additional sources, mcluding AHCA ceruficate of need reports. phone calls to AHCA's area office. and
the Hillsborough County court documents The histortes of most properties were sufficiently traced in this
way, but gaps remain 1n some histories.

The Hillsborough County study sample includes free-standing nursing homes owned by for-profit
multrfacility (national) corporations and smaller for-profit chains or independents At this time six of the
nursing homes are owned by not-for-profit orgamzations. and three of these facilities are located on
continuing care retirement commumnty campuses The sample does not include hospitakbased <killed
nursing units

Conclusions and options were not voted on by the Task Force
607



Dustribution of Nursing Home Lawsuits

Results

Table | displays trend data of the number of lawsuits filed each year in Hillsborough County and

the distribution of the suits across the nursing homes (the number of properties that had one or more

lawsuits filed agamst 1t each year) Only in 1990 did the number of filed lawsuits match the number of
homes sued. six homes each had one sut filed agamst 1t In subsequent years, one or more homes had two
or more lawsuits filed against 1t

Table 1
Chapter 400 Lawsuits Against Hillsborough County Nursing Homes, 1990 - 2000

filed that year

Y ear of iawsuit filing 1990 | 1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000
Number of lawsuits filed 6 6 19 18 10 27 34 56l od 10 64
during the year o -
Percentage of total lawsuits ‘ %

filed from 14 14 43 41 UIL: 62 77 128 224 228 1406
1990 - 2000 (N=438) [ l
Number of nursing homes |

with one or more lawsuits O 4 11 13 8 13 17 18 2!{ 26| 22

Multiple filings against individual nursing homes became pronounced in 1997 when 56 lawsuits
were filed against 18 different buildings One nursing home expenienced 11 suits filed against it in 1997,
for mstance, includin g eight separate suits filed in one batch as evidenced by the consecutive
1dentification numbers assigned to these cases by the court. The next year, 1998, 22 nursing homes had
more than one lawsuit imncluding two buildings that each had ten

1998 and 1999 were the peak years of the decade for lawsuit filing in Hillsborough County. R7%5
of the nursing homes n operation at the time were sued in both of these years One hundred lawsuits were
filed against 26 nursing homes m 1999 and 98 Chapter 400 suits were filed against 28 homes in 1998
Forty-five percent of the 438 nursing home lawsuits sdentified for the ten-year period (1990-2000) were
filed within yust the two-year penod of 1998 and 1999

There was a decline, relative to 1998 and 1999, in the frequency of lawsuits filed 1n 2000,
although filings 1emaimed at a high level Seventv-one percent of the nursing homes were sued 1n 2000},
when 64 suits were filed against 22 nursing homes Not shown 1n the tables 1s the lawsuit activity n early
2001 By February 7, the day our second search procedure concluded, eleven suits had been filed 1n 2001
against nine nursing homes in the county For the sake of perspective, these filings within the first 38 days
of 2001 have exceeded by one the number of lawsuuts filed throughout 1994 (see Table 2) It 1s difficult to
predict how many cases will be filed by the end of 2001, but 1t was noted that the very first complaint
filed in Hillsborough County Circuit Court this year, 1ssued record number 2001-000001, was a Chapter

400 nursing home lawsuit

Table 2 shows the percentage of nursing homes that had one or more cases filed against 1t each
year, from 1995 through 2000 Table 2 focuses on the last fise years of the decade, as over eighty percent
of all lawsuits 1dentified in the ten-year period have been filed since January 1, 1995 (Percentages given
in Table 2 are based on the total number of nursing homes that were 1n operation throughour the year, per

counts shown )
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Table 2
Pcrcentage of Hillsborough County Numsing Homes with Lawsuits 1995 - 2000

Year 1995 1996 1997 1998 1999 2000
Nursing Homes (N) 32 32 32 32 30 31

Percentage of homes 406 531 562 875 86 6 710
with one or more suits

From 1990 through 1995, less than half of the nursing homes operating in the county had
experienced a resident care-related lawsuit By the end of 1996, 53% of the facilities had one or more
lawsuits At the close of 1998, the percentage of homes sued had rnsen to 87% and held at that level
through 1999

Table 3 provies detail on the cumulative number of lawsuits the 35 facilities in the full study
sample experienced from 1990 through February 7, 2001 This includes nursing homes that have closed
before the end of the decade as well as homes that have recently opened. In fact, one of the two homes
that, to the best of our knowledge. have not been sued 1s a newly constructed 45-bed facility that opened
in late 1999 Thus only ore nursing home that has been 1n operation through much of the study pernod
has experienced no resident care related lawsuits to date The rest of the homes, 33, have had Chapter 400
lawsuits This established suit-free nursing home is not a typical free-standing facility, it (s part of a
Continuing Care Retirement Community with only a portion of 1ts beds potentially open to the public
Twenty of 1ts 60 beds are "sheltered” and reserved for the member residents of the private, not-for-profit
retirement community

Table 3
Cumulative Distribution of Chapter 400 Lawsuits (1990 - 2/7/2001)
Against Hillsborough County Nursing Homes (N=35)

Cumulative lawsuits 0 1-§ 6-10 11-16 17-29 33-35
1/1/1990-2/7/2001
Nursing homey (N=35) 2 6 10 7 8
Percentage of all homes 1n 57 171 286 200 228 57
sample
Summary
The average number of lawsuits per nursing home 1s 13
Half of the nursing homes 1n the sample had 10 or fewer lawsuits, half had 11 to 35

o

33 of the 35 nursing homes 1n the sample, 94°0, have been sued at least once The cumulative
number of Chapter 400 lawsuits individual nurstng homes received ranges past 30 Summary statistics
reported in Table 3 show that half of the nursing homes had 10 or fewer suits, half had 11 to 35 Seven of
the homes have had more than 20 lawsuits, including one property that permanently closed in December
1998 Overall, the average number of suits per nursing home in the sample was 13

Three of the four not-for-profit nursing homes that have been in continuous operation in the
county during the study period have experienced one or more Chapter 400 lawsuits Addtionally, two
former for-profit homes (that had a htigation history as for-profits) have very recently come under not-
for-profit ownership
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Nature of the Lawsuts

The descrniptny e statistics reported in this section for Tables 4 through 6 regarding the nature of
the lawsuits are based on a subset of the 449 lawsuits identified in this study Case summaries were
completed and an analysis was conducted of the lawsuits 1dentified in the imtial search procedure
completed 1n August 2000 A maximum of 253 lawsuits (or 266 cases, as 13 suits had dual nursing home
defendants) were available for this analysis. The number of cases that could be used n each profile 15

reported 1n Tables 4-6, and vanes according to the mformation available in court files for the vanables
constdered

Resident's Length of Stuy  The majonty of lawsuits were brought by or on behalf of individuals
who had been discharged from the home, including decedents, instead of by current nursing home
residents Table 4 displays the length of stay (LOS) of the plaintiffs 1n 213 cases (LOS could not be
determined from the case files for 40 suits} Continuing-stay residents are included among the 213 cases
and the LOS recorded for these plaintiffs 1s elapsed time from date of admusston to the date of lawsuit
filing.

lable 4
Profile of Chapter 400 Lawswits Plamuff [nformation
Number Percentage
Resident's Length of Stay: N=213 100%
Less than 30 days 28 131
Between 1 and 3 months 35 183
3 to &€ months 30 141
Betwcen 6 months and | year 29 136
1 to 3 years 49 230
More than 3 years 38 178
Bringing Suit on Resident's Behalf: N=219 100%
Resident alone ' 25 114
Son or daughter 65 297
Spouse 2 100
Other relative 8 36
Cannot determine relationship 59 269
Legal guardian, not relative 40 183

'Restdent brought suit on his or her own behalf, with an attorney but no personal representative

A substantial proportion of the plaintiffs had a short-term stay 1n the nursing home - 31% stayed
90 days or fewer, including 13%4 who stayed fewer than 30 days In five cases (2 3%) the length of stay
was less than one week Approaching half (45 5%5) of all plaintiffs had nursing home stays lasting no
longer than six months  Fifty-nine percent stayed one vear or less. Of the 41°% with stays exceeding one
year, more stays were in the 1 — 3 year range (23°0) than 1n the three years plus range (18%) Lawsuits
were filed by or on behalf of very long stay residents, with LOS from S — 15+ years, in 18 cases

The med:an length of stay in Flonda’s collective nursing homes has been decliming for more than
a decade, corresponding with the steady nise in the number of short-term rehabilitative stays Haif of all
nursing home admissions 1n 1997 stayed only 28 days or fewer, and §1° o of all admitted to a nursing
home in Florida n 1996 were discharged within 90 days, according to nursing home resident profile
reports published by AHCA The high representation of short-term residents within the sample of
plamntffs reflects the high rates of short-term nursing home utilization in the state as a whole
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Plainuff Personal Representatives Personal representatives filed suit with or on behalf of
nursing home restdents and former residents 1n 88 6%0 of the cases In at least 43 4% of the suats, personal
representatives were family members and most often sons and daughters (29 7%3), followed by spouses
(10%0) and other relatives (3 6%), such as the resident’s niece Additionally, 1n 25 of the 59 lawsuits
where the personal representative's relationship to the resident could not be determined from cases files
but the representative and the resident had the same last name and could reasonably be assumed to be
personally related to the resident, raising the total proportion of family members to 54 7°5 -- over half of
the cases

A legal guardian not related to the resident was the personal representative i 18 2°% of the cases.
And there was no representative m 11 2% of the cases the resident brought suit on his or her own, with
an attorney The plaintiffs who acted alone were most often continuing-stay nursing home residents

Plaintiff Artorneys A total of 50 different law firms or practices representing plaintiffs
contributed to the filing of the 253 lu wsuits in the Hillshorough County sample Six law firms filed five
or more sutts each, totaling 73 5% of all suits, including one firm that filed 52 5% of the suits Twenty-six
percent of the suits were filed by 44 other law firms that brought four or fewer lawsuits each

Case Type and Processing As shown in Table 5, more than half of the Chapter 100 complaints
(56 3%°0) have an allegation 1n addition to the violation or infringement of residents nghts More than one-
third of the cases (36 6°4) are brought for wrongful death, mcluding 30% where wrongful death 1s
coupled with the allegation of negligent survival Negligent survival 1s noted without wrongful death in
19 7% of the cases and 49 7% overall (when cases with the dual allegations of wrongful death and
negligent survival are factored in) Chapter 400 cases without allegations of wrongful death or negligent
survival constitute 43.6% of the lawsuits.

Allegations other than wrongful death or negligent survival are infrequently added to Chapter 400
lawsuits  Other specific allegations mclude breach of fiduciary duty (5%]), vicarious hability or
misleading advertising claims (1 6°0 each), as well as “other” (13*4). which includes descriptions of
general negligence but not specified as “‘negligent survival ”
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Table §
Hillsbarough Ceunty Chapter 480 Casc Type and Processing Information

Type of Case (N=243) Number Percentage
Residents Rights {alone) 106 436
Residents Rights AND

B rongful death v uh negligent sunival 73

Wrongful death wirhout neghgent sunival 16

Total wrongful death cases 89 366

Negligent Survival without wrongful death 48 19 8

Time From Resident Discharge to Lawsuit Filing (N=187) N/A Cumulative
Percent

Within 6 months 112
Within 12 months 449
Within 18 months 70.1
Within 2 years 88 8
Within 2 1/2 years 94 7
Within 4 years 100%

Time From Lawsuit Qpen to Close (N=221)

Within 6 months 90

Within 12 months 335
Within 18 months 679
Within 2 vears 855
Within 2 12 years 919
Within 3 172 years 99 1

‘Wathin 3 3/4 years ' 100%

Plaintiff Attorney fees and costs (N=217) Number Percentage
Subtracted from settlcment 147 677
Paid by defendant in addition to settlement 70 323

Time From Resident Dhscharge to Lawsuir Filing  The vast majonty of Chapter 400 cases (for
which discharge date 1s known) were filed within two years of resident discharge (88.8%), as shown 1n
Table 5 Close to half of all cases {44 9°c) were brought within one year of resident discharge. Although
the statute of limtations extends to a maximum of four years for cases that can be brought under Chapter
400, 94 7% of the cases were filed within 2 ‘years

Lawsuit Processing Trme Open to Close The court appears to be responsive to the need to
process Chapter 400 cases relatn ely quickly, considening the advanced age and failing health common
among plamtiffs As shown in Table §, the majority of closed cases (67 9°0) were resolved (generally
through out-of-court settlement) within 18 months, including one third that closed within 12 months of
fillmg The litigation process took longer than two years n 14 5%, of the cases, and all cases were closed
within 3 34years of fil mg

Planaff Attorney Fees und Costs. The prevailing party, either plamtiff or defendant, 1s entitled to
recover legal fees per Chapter 400.023 (c1vil enforcement). The majonty of case files, 67 7%, included a
documented stipulation that both parties would bear thetr own costs, per mutual agreement. In these cases
1t 1s likely that plaintiff attorney fees and costs were subtracted from the settlement paid by the defendant
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In the 32 2% of case files where this document was not found, it 1s likely that plammtiff attomey fees and
costs were paid by the defendant as a separate element of damages '

Summary of the Allegations

Many Chapter 400 complaints include a complete listing of all residents rights specified in F S.
400 022, including the rnight to receive uncensored mail, participate 1n religious activities, and to be
treated courteously, fairly, and with the fullest measure ot digmty (see Appendix 3) This listing of all of
the residents nights was noted 1n about half of the cases, whereas other complants contained a reference
to the body of residents rights in 400 022 Stil}, the pnimary cause of action 1n virtually all Chapter 400
lawsuits 1s the infringement of the right to receive *“adequate and appropnate health care” (Chapter
400.022 1 (1)) The infringement or violation of this specific right 1s clearly stated in the complaints 1n
addition to the complete listing of, or reference to, the resident’s rights under 400.022.

The language in the complaints would indicate that a secondary cause of action i many cases 1s
an nfringement of the night to privacy (400 022 1 (m)) and dignity (400 022 1 (n)) The phrase, *“certain
acts in violation of resident’s privacy and dignity” s mncluded 1n 45% of the complants, but m very few
cases are these acts specified 1n more detail 1n the complamt

' The study implies that the rules are the same for any "prevailing party " Chapter 400 provides that a
prevailing defendant may be entitled to recover reasonable attorney's fees pursuant to s 57 105 which
only allows recovery if "the court finds that the losing party or the losing party's attomey knew or should
have known that a claim or defense when imitially presented to the court or at any time before trial* (a)
Was not supported by the material facts necessary to establish the claim or defense; or (b) Would not be
supported by the application of then-ewisting law to those material facts (Grofic ~402)
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Table 6

Profile of Chapter 400 Lawsuits Summary of Allegations (N=225)

Allegations of physical condition(s): Pressure sores, falls, dehydration or Number | Percentage
malnutrition/weight loss
Cases with two or more allegations
Pressure sore(s) with dehydration and/or weight loss 42 18 7
Pressure sore(s) with fall(s) 32 142
Pressure sore(s), fall(s) and dehydration and/or weight loss 27 120
Fall(s) with dehydration And/or weight loss 18 80
Total cases with two or more allegations 119 529
Cases with single allegation
Multiple falls (two or more) 27 120
Single fall with injury 24 107
Pressure sore(s) with no complication noted' 23 102
Pressure sore(s) with complications 12 53
Dehydration and/or weight loss 9 40
Other singular allegation suts’ 11 49
Total cases with one allegation 106 471
Summary
Total cases involsing pressure sores (alone or with additional allegations) 136 60 4
Total cases mvolving falls (alone or with additional allegations) 128 568
Total cases involving both pressure sores and falls 59 262
Additional allegations (added to allegations of physical condition) Number |Percentage
Complaint includes allegation of abuse or neglect
Neglect (alone) 15 67
Abuse (alone) 26 115
Abuse and neglect {both) 15 67
Total cases citing abuse or neglect 56 249
Other allegations. 1n order of frequency
Inadequate staff training or communication 148 658
“Certain acts 1n violation of resident's privacy or digmty" 101 449
Worsening of an existing condition 57 253
Inadequate number of staff 56 249
Failure to notify a physician 46 204
Failure to carry out a phystcian's order 26 115
Medication errors or mismanagement 17 75
Specifies less serious grievances, such as cold food or slow response to a 9 40
call light
Failure to question physician's order that seems 1l - advised 4 3 13

" Complication such as localized infection, septicemia. hospitalization, or amputation
s
“ Includes "worsening of existing condition" (alone), aspiration or choking, and "burn like injunes "

The Hillsborough study sample includes 225 cases for which court files were obtainable (1 e, not
a lost record or one on loan to a judge) and sufficiently complete to include 1n an analysis of allegations
(Twelve files from earher years, for instance, were “destroyed” and contained only basic filing and case
disposition information ) A summary of the allegations included in the 225 Chapter 400 lawsuits 1s shown

m Table 6
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Pursuant to the complamt of an infringement of the right to adequate and appropriate health care,
all Chapter 400 lawswts contained allegations pertaining to the resident’s physical condition.
Specifically, 95%% of the 225 cases involved one or more of the following conditions or incidents pressure
sores. falls, dehydration and malnutrition or weight loss.

Muluple Aflegations A slight majonty (52 9%) of the cases included two or more of these
fundamental allegations, 47 1% only one Among the cases with two or more allegations, as listed 1n
Table 6 1n order of prevalence, pressure sore(s) with dehydration and/or weight loss appeared in 18 7% of
all complaints, pressure sores with falls(s) in 14 2%, pressure sore(s) with fall(s) and dehydration and/or
weight loss m 12%. and falls with dehydration and/or weight loss 1n 8% of all cases

Single allegations Cases mvolving a singular fundamental allegation most often nvolved falls
{22.7%), ncluding multiple falls (12%) or a single fall with injury (10 7%%) In 15 5% of the cases,
pressure sores alone were cited 1 the complaint either with no medical complications mentioned (10.2%)
or with complications (5 3%) such as localized infection, generahzed infection, or amputation
Dehydration and/or weight loss were cited as the only allegations 1n 4% of the cases. These two related
conditions appear far more frequently 1n cases also involving pressure sores or falls. and they are
commonly cited 1n tandem n complaints

Constdering all suits 1n summary, with either single or multiple allegations, the most frequent
allegation 1s the development of pressure sores or the worsening of a pressure sore that was present upon
admussion Just over 60% of all plaintiffs suffered from pressure sores A close second 1n terms of
prevalence 1n complaints 1s the mcidence of falls, with 56 8% of all suits citing either a single fall with
myury or multiple falls (two or more) In more than one-fourth of all comphints (26 2%), both leading
allegations appear pressure sores and falls

Abuse and neglect The spectfic allegations of resident abuse or neglect were included in a
nunority of Chapter 400 complaints. As shown 1n Table 6, resident abuse (alone) was specified in 11 5%
of the suits, resident neglect (alone) in 6 7%, and the combined allegations of resident abuse and neglect
were cited 1n 6 7% of the cases. Overall, one-fourth (24 9%) of the Chapter 400 cases included specific
allegations of either abuse, or neglect, or both Charges of abuse or neglect were more likely to be
mcluded 1n cases that involved falls than in cases that did not

Although allegations of either abuse or neglect were limited to 24.9% of all Chapter 400
complaints, 57% of the nursing homes 1n the sample had at least one lawsuit filed against it that included
an allegation of either abuse or neglect (20 facilities out of 35) Seven of the nursing homes with a
lawswit that included an allegation of abuse or neglect were among the relatively infrequently sued
buildings that had accumulated a total of six or fewer lawsuits since 1990. The 13 buildings in the
balance had accumulated seven to 27 lawsuits (per lawsuits netted 1n the nitial search procedure)

Allegations of abuse 1mply the abuse of residents by staff, but in several cases the complaint
clanified the abuse was perpetrated by other residents. The allegation of resident neglect appears 1n cases
that also carry the allegation of negligent survival as well as 1n cases that do not

Other allegations Table 6 lists in order of frequency other ailegations that were found 1n
complaints 1n addition to the fundamental allegations of pressure sores, falls, and dehydration or
malnutrition/weight loss. Inadequate staff waining and communication 1s the most prevalent additional
allegation, cited 1n 65.8% of all lawswits The allegation that the nursing home has an inadequate number
of staff 1s included 1n 24.9%¢ of the cases, and 1s most frequently cited with the inadequate staff training
and commumcation allegation
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One fourth of the cases noted the worsening of an existing physical condition The nursing
home’s failure to notify a physician was added to the complaint 1n 20 4°6 of the cases, and failure to carry
out a physician's order 1n 11 5% In three cases (1.5%¢) the complamt included mention that the nursing
home should have questioned a physician’s order that was apparently 1ll-advised

Only nine of the 225 cases (4%4) included allegations such as cold food or slow response to a
resident call hght While expertence informs us that nursing home residents often do have such
grievances, these less serious matters rarely contributed to causes ot action under Chapter 400

Frivolous Lawswits  One ot the 1ssues before the Task Force 1s to determine “the kinds of
incidents that lead to the filing of lawsuits and the extent to which frivolous lawsuits are filed " We have
found that the term frivolous 1s used with different intended meanings For example, long-term care
providers will refer to a lawsuit mnvolving a pressure sore as frivolous 1if the restdent was at such high risk
for pressure sore development due to underlying medical conditions that the sore was not preventable. in
the provider's opinion, despite diligent efforts to avert 1t

Frivolous is not explicitly defined m Flonda statutes The term has been defined in case law as
“so clearly devoid ot merit both on facts and law as to be completely untenable” (Allen v Estate of
Dutton) The }# arers Dicnonary (J[F[u rida Law stmlarly defines frivolous as “readily recognizable as
devoid of ment ” It 15 also defined as “of little welght or importance, having no basis in law or fact, hght.
shight, sham, irrelevant, superficiat

The legal defimtions of the term fivolous do not apply to the lawsuits that have been filed in
Hillsborough County under Chapter 400  All of the complants list one or more sertous allegations
pertaining to the resident’s physical condition and cite the violation of the statutory right to adequate and
appropriate health care as the cause of action These lawsuits are fundamentally about pressure sores,
falls. dehydration, and malnutrition or weight loss among nursing home residents, and none of these
conditions or mcidents 1s a minor matter 1n this population, or any other

By the time a Chapter 480 lawsuit 1s filed there 1s also generally no question as to whether the
resident’s condition or mmjury, mn fact, exists. Plaintiff attomeys have access to medical records in
preparation for a lawsuit and have nvariably substantiated the resident does indeed have a pressure sore,
a fractured hip, or has lost weight before a lawsuit 1s officially filed in court. The valid question that does
remain 1n the face of the maternal facts 1s whether the resident’s condition or nyury occurred due to a
failing on the part of the nursmng home to provide “adequate and appropnate health care.”’

Potential nursing home lawsuits in the form of written requests for medical records sent to
nursing homes by plaintiff attomeyvs are quite often considered by the recipients to be ““lawsuits,”
although they are not These requests may sometimes probe into matters that prove to be frivolous, as all
record requests do not evolve nto lawsuits If a Chapter 400 case has been filed 1n circuit court, however,
1t 1s most unlikely to be a frivolous lawsuit, per the legal definition of the term But to deterrmne whether
the lawsuits had ment, meaning the nursing home was at fault for the incident or injury, would be well
beyond the scope of this study and nearly impossible to assess based on the public records of settled cases
available wn courthouse files.

"I concur with the observation regarding the "cause” of a resident's condition, and believe 1t 1s at the heart
of the litigation cnisis. (Grofic —404)
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Medical record requests to a nursing home signal that lawyers are developing a case that may be
used 1 a legal proceeding against the nursing home In general the following procedural steps take place
when a medical record 1s requested '

Step 1) A form letter 1s recetved by the nursing home admunistrator from an attorney that requests the
records about a specific resident that was a patient in the home Thus letter also includes authorization
from the famuly of the resident to release the records to the law firm

Step 2) In nursing home chains, the record request 1s forwarded to corporate headquarters for review by
the company’s legal team This team consults with the administrator and determines whether or not the
record has been correctly made. The form 1s then sent back to the administrator

Step 3) The administrator now must produce the records and send them to the appropniate law firm The
actual copying of the paper records requires that three copies are made and this can take several hours
depending on how long the patient was a resident 1n the home. Ths task 1s carried out by the medical
records department, or an LPN or CNA may actually compile the records for copying

Step 4) After the copies are made. they are boxed and sent to the appropniate law firm

Research was conducted by the Florida Health Care Association in order to ascertain what the
expenence of nursing home members has been with medical record requests  One area that was
mentioned on the survey as being very problematic was step (1) Some facilities mentioned that 1t was
difficult trymng to ascertain who had authorization and who did not This was a non-scientific convenience
sample, but 1t does provide some information about how these requests impact the home 79 facilities, for
example, reported recetving seven to eight records requests from attorneys over the past year 24
faciltties reported recenning 40 to 50 requests for medical records during the year Research that [ [Chris
Johnson] have conducted independent of the task force makes the 40 to S0 medical record request figure
seem somewhat high, however, homes that are 1n ltitigious parts of the state will more than likely
experience more requests than in other parts of the state Facilities respondmg to the FHCA survey
mndicated that record requests have doubled since two vears ago and have tripled this past year

The impact of the record request 15 felt at the nursing home level due to the labor required to
assemble the records for attorneys 50 of the 53 facilities that responded to the FHCA survey mdicate that
30% to 45°0 of all of the records requests actually end up as lawsuits 53 facilities tfurther indicated that
eight to ten hours of labor time was required for these homes to process the request

After the medical record request process 1s complete, the attorneys will either pursue a case or not
pursue legal action. If legal action 1s begun, the major etfects at the home level are felt during the
discovery phase The nursing home must then produce additional documents such as time cards and
munutes from meetings that took place at the home during the time period n question The law firms wall
have experts review the medical records and they may ask for additional 1tems to help their analysis
Lawyers may take depositions, both the plaintiff and detense legal teams. These deposttions can take an
entire day to complete and remove the staff member from his or her daily responsibilities Some nursing
home chains will send in paralegals to assist the home to prepare for the lawsuit

' The discussion contains no reference to the fact that the mdividual or firm requesting the records 1s
billed for the cost of copying The report leaves the impression that the facility must bear the entire cost
of producing the records, whtch 1s simply not accurate The report should include information on what a
facility typically bills for these records. and whether facilities produce these records 1n a timely manner
(Freidin —405)
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Costs associated w 1th reproducing records during discosery and medical records requests periods
were estimated at between $1,200-$1.500 Facilities also estimated that the costs associated with
defending a single claim averaged between $25,000 - $35,000 These ranges cannot be empirically
verified, but 1f correct they represent a rather large burden on the nursing homes Factoring lost time to
react to vartous requests and depositions and the nursing home facility feels quite an impact from legal
activity, even when no suit ever 1s filed against the home Onec important question that these issues raise
15 How much of these costs are reasonable costs associated with simply being in the nursing home
business? That 1s both an empirical and health policy questian that requires further analysis

Settlement Costs

Over 93% of nursing home lawsuits are settled out of court This does not differ from the rate of
settlement before trial of all other types of liability cases in Florida (brought against various businesses
and ndustries), according to the Florida Department of Insurance.

All but 16 cases were closed in the sample of 266 Hillshorough County lawsuits (1dentified in the
imtial search procedure) The files of nearly all closed cases included a document stating that a settlement
had been reached Although the financial details of the settlement were disclosed 1n only 35 cases (see
Appendix 5) and the rest of the settlements were sealed. it can be determined from documentation im most
cases, and safely assumed for the rest, that the defendant paid

The joint stipulation that both parties will bear their own costs, found m 67 7% of the case files, 1s
a key indicator the defendant paid a settlement to the plamtiff In the cases where the joint stipulation 1s
absent from the files, it can generally be assumed the plaintiff attorney recovered fees and costs from the
defendant on top of the settlement, per Chapter 400 023 [f the plamntiff does not prevail, the defendant s
entitled to recover legal defense costs from the plamntiff, per 400 023  For this reason 1t cannot be ruled
out entirely that the defendant may have prevailed in some of the cases where the joint stipulation
regarding legal fees was not found Through an mterview with a very expenenced nursing home
lIitigation defense attorney, however, it was leamed that the defendant almost mvanably pays some
amount 1n settlement

That the defendant nearly always pays a settlement to the plaintiff may say more about the
context 1n which nursing home cases arc litigated than 1t signifies an acceptance of blame by the nursing
homes 1n all cases Defendants are reportedly under considerable pressure from their insurers to settle
Jawsuits as quickly as possible. even in the cases where the nursing home strongly believes 1t should not
be held liable for resident injunies that have occurred Whether and when to settle lawsuits are business
decisions msurance and nursing home companies make, and expenses are contained through early
settlement Legal costs mount on both sides when cases are contested, greatly increasing the cost of the
claim as time goes on An expenenced defense attorney may successfully negotiate a reduced settlement
for the nursing home that believes it has been wrongly accused. But if the reduction that can be won won't
cover the costs of the legal defense, which can range from $100,000 - $200,000, 1t makes economic sense
to simply pay the demand without paying for a fight ' *

' The pressure that homes are under to settle early due to mounting attorney's fees and pressure from
insurers underscores the need to adopt strong incentives to arbitrate claims early not only to benefit very
aged residents who litigate, but to miminuze costs that must be bome by the remarning patients residing at
the facility . This 1s an accurate observation, and I beheve that, for arbitration to be a successful
alternative to litigation, a nursing home should not be made to admit hability as a condition of entering
arbitration It will create an unnecessary barner (Grofic -406).

% The assertion that insurers would rather settle than fight, even though they believe their insured has
done nothing wrong 1s unfounded There 1s no study or other information to back up this statement |
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Settlement negotiations are based on the predicted outcome of the case 1f it were brought to tral
As the magnitude of jury verdicts in nursing home trials increases, so does the leverage the plaintiff
attorneys have to win larger settlements A case mvolving a resident hip fracture due to a fall, for
example, 1s likely to settle for more today than 1t would have typically settled for merely six months ago
Settlements of $500,000 or more for Chapter 400 cases have now become quite common.

Additionally, attorney fees and costs are a consideration m settlement because the prevailing
party would be entitled to recover legal fees as part of a judgment 1f the case went to tral. It 1s probable
that the availability of add-on attorney's fees in Chapter 400 023 affects the overall settlement, whether or
not these fees and costs are specified

The Hillsborough County lawsuits afford some 1nsight into actual settlement costs, based on
information found n 35 case files (see Appendix 4 table) Settlement details are rarely disclosed 1n public
documents, and 1t 1s uncertan whether disclosure tn these 35 cases (14%) can be solely attributed to
random events, such as a clerical oversight Accordingly, these cases and settlements are not necessarnly
representative of all Chapter 400 cases and settlements 1n Hillsborough County

Settlement amounts reported for the 35 lawsuits total$12,580,084, an average of $359,431 per
case The average settlement amount for the eighteen 1991-1995 cases is $311,393 and $410,294 for the
seventeen 1996 — 1999 cases, a difference of $98,901 Settlements ranged from $10.000 to $ one million
dollars.

Plamtiff attorney fees and costs were taken from the settlement amount (contingency), rather than
paid by the defendant as an additional element of the settlement, in the majority of cases (30 out of 35)
These charges were paid on top of settlements 1n three cases, and there 1s insufficient documentation 1n
two cases to categonze

Sixteen different law firms overall represented the plamtiffs in this sample of 35 cases One firm
represented the plamntiff in just over half of the cases, however

Plamnt:ff attorney fees and costs are detailed i 26 of the 35 cases files Attorney fees totaled
$4,552,521, or $175.097 per case on average. (In three cases, costs were aggregated with the fees and thus
counted as fees ) Additionally, plaint:ff attorney costs totaled $ 531,751 n the 21 cases where this detail
was shown, averaging $24,464 per case. Attorney fees ranged from $25,000 to $400,000, and costs
ranged from $1,204 to $90.234 per case.

The net to the plaintiff 1s generally the settlement amount minus attorney costs and fees and
munus hens, if applicable Net amounts were specified in 22 case files a total of $4,713,803. or $214,254
average per case Plamtiff's net was paid to the resident's legal guardian, or guardianship, 1n 15 of the 22
cases, to the resident’s estate or trust in four cases, and was not specified in three cases

have been litigating these matters for over 20 years, and have not found insurers who have conducted
business 1n this manner. I am certain Mr Connor and others have had the same experience m this regard
(Freidin —407) Staff Response- the statement 1n the report is from the perspective of the provider, not the
msurer, and 1s based primarily on discusstons with providers (nursing homes) that have reluctantly agreed
to settle even though they believe they had done all that could be done to prevent the outcome/cause of
action and should therefore not be held hable
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Medicare or Medicaid liens were paid from the settlement and reduced the plaintiff's net n at
least 15 cases (for which this detail was provided). In three additional cases subtractions for liens other
than for Medicaid or Medicare parts A or B were noted and ranged from $2.750 for “liens” to $82,015 for
“Humana Health Care Plans " As shown 1n the appendix 4 table, Medicaid liens ranged from $282 to
$38,272, totaling $62.816 collected from eleven settled lawsuits Medicare liens were paid from 12
lawsut settlements, totaling $ 251,952

Multvariate Analvsis Predictors of Nursing Home Lingation in Hillsborough County’

Using a linked database of the Crcutt Court lawsuit database and four vears of OSCAR data that
addresses structural. process, and outcome data. we built a multiy anate mode] that attempted to explain
the quantity of lawsuits The model was run using a generalized least squares estimation of a cross-
sectional time sertes The model was significant, per a chi square test  Findings are displayed in Table 7
The co-efficient (or the z-score) 1s the relative contribution to the model for predicting lawsuits  ®nly one
co-efficient was significant (p= 00) and 1t was the structural vanable of the number of beds. The ratio of
residents who have feeding tubes approached significance (p= 06). No other structural, process, or
quality measures were significantly associated with litigation experience

Table 7
Predictors of Nursing Home Litigation 1n Hillsborough County Flonida
Variable (N = 28) Coefficient Std. error z Probability
Structural
Beds +0 01 000 +325 0 00**
Not for profit +0 11 043 +025 0 80
Medicaid ratio -026 092 -0.28 078
Case-Mix
Incontinence ratio +1 52 135 113 026
Eating dependency ratto -055 126 -043 067
Bed/chairfast ratio 0057 0.57 +1.00 0.32
Tube feeding ratio +579 311 +187 006
Rehab patient ratio +0 97 204 +0 48 0.63
Dementia ratio +0 02 112 +0.02 0.98
Quality Measures/Deficiencies
Medication errors -002 007 -0.23 082
Cited for low staff +0 26 04 +0.62 0.54
Total F-tag deficiencies -001 003 -0.28 078
Acquired pressure sores ratio +0 20 067 +0 29 077
Acquired contractures rato +532 58S +0 91 036
Unplanned weight loss ratio +019 274 +0 07 094

** sigruficant at the 0 01 level
A sensitivity analysis of the model was conducted by subsequently removing three variables
(rehabilitative services ratio, dementia ratio, and tube-feeding ratio) The results remained the same.

Facility size was the variable sigmficantly related to lawsuit frequency The size of the 28 nursing
homes ranged from 42 to 266 beds, with a mean of 138 beds One obvious interpretation of size as a

' The defimtion of quakty used by the Task Force staff in the Hillsborough County Civil Court Litigation
study was too narrow n scope (Fierro — Freidin —416)
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predictor 1s greater licensed capacity means higher probability of suits due to greater exposure to nsk, the
likelithood of a lawsuit 1s increased with each additional resident,

Another interpretation of the finding 1s there may be qualitative differences between large and
small facilities that affect the likelthood of law suits  Although we could not exam:ne these variables in
our analysis, small facilities may have lower staft turnover or the ability to offer a greater degree of
individualized resident care than many larger facilities Smaller facilities may feel less institutionalized
and impersonal Greater affiliation between residents and staff may not preclude a problematic resident
outcome, but a sense of trust will reduce the likelihood of a litigious response when a problem occurs

Most notable among the many variables tested that were not associated with lawsuit frequency
was pressure sore mcidence (the percentage of residents with sores that developed after admuission to the
nursing home) It would be reasonable to expect facilities that are more successful i pressure sore
prevention would also be more successful in preventing lawsuits, since 60% of the Chapter 400 cases
imvolve pressure sores The relatiy e incidence of pressure sores would seem to be a good indicator of care
performance, as well.

It would also be reasonable to expect that homes with a greater number of survey deficiencies,
presumably indicative a quality problems, would have more lawsuits because quality problems expose
them to higher litigation risk. but this relationship was not found in the analysis It 1s open to debate,
however, whether the number of survey deficiencies 1s a reliable indicator of quality, even though suneys
were conducted by the same licensure and mnspection office 1n this sample, which would control for
regional varations 1n inspectton practices

One nterpretation of the lack of finding a connection between quality measures and lawsuit
frequency 1s the decision to sue nursing homes may be based on some factors unrelated to the quahty of
care dehivered 1n a facility. What goes into the decision to sue 1s an insight that would have undoubtedly
contributed to the explanatory power of the predictive model, if the factors could be known, measured,
and tested. Another interpretation 1s that the quality vanables tested 1n this model were actually not good
measures of quality despite their face value validity. Yet, 1t attorneys often base the decision to bring suit
on the merits of the individual case alone, regardless of the performance record of the facility 1n which the
incident occurred, then even rehable indicators of quality (or facility performance) would not be
predictive of lawsuits

A hmitation of the analytical model 1s there may be effects across time periods that we were
unable to capture It could be that the number of lawsuits a facility expenenced in the prior year has a
bearing on the number of lawsuits that will be brought against 1t 1n the current year Homes that have been
sued before may be more likely to be sued again, conversely, a trend of few or no lawsuits may continue
Ideally, we would have included the number of lawsuits in the prior year as an independent vanable in
this analysis, but the four-vear limitation of the OSCAR dataset did not allow us to run this variable with
confidence 1n the model

This model also does not take mto account effects that could be occurring simultaneously that
may affect lawsuit frequency The untested hypothesis is that there 1s a relationship between the number
of Jawsuits, quality of care (including staffing characteristics and stability), facility financial viability, and
the elements of an attorney's decision to sue a nursing home These are independent equations that should
be estimated simultaneously, since each could potentially affect the other and they are all determined
duning the particular time period (year) This model could not be run as part of this analysis due to the
himitation 1n the availability of data that can be used to estimate the equations
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Assisted Lnvng Facility Lawstuts

A search was also done n the Circunt Court database for lawsuits filed against assisted living
facilities (ALFs) 1in Hillsborough County The names of the 125 ALFs in current operation were each
entered as a defendant query, as well as the names of the current owners (per AHCA's ALF directory
listing). There was no attempt made to search for lawsuits filed against previous owners of existing
properties. A follow up search on the CRCS was not conducted for ALFs, which would have 1dentified
any recently filed fawsuits It 1s most likely that the number of ALF lawsuits 1dentified 1s an undercount

The search 1dentified a total of 16 resident care related lawsuits filed against nine different ALFs
from 1990 through 1999 Of the mine facilities sued, 7 2°a of the 125 ALFs wn operation, stx had only one
lawsuit and three had accumulated either three or fowr  Five of the nine facilities, over half, had an
extended congregate care (ECC) or a limited nursing services (LNS) license 1n addition to a standard ALF
license (Of the 125 ALFs in the county. 26 have an ECC license. 20 8%, and 16 have an LNS license,

12 8% ) These suits were brought under Chapter 400 and generally involved allegations of the failute to
provide adequate and appropriate health care

Juny-Trnial Lawsuuts

A total of 67 nursing home lawsuits that have gone to trial in Flonda from 1990 through midyear
2000 were 1dentified A summary of each of these cases, including synopsts and outcome. 1s provided m
Appendix 5 Lawsuits from 20 different Florida counties have been tried, mcluding five from
Hillsborough representing just 1% of the 449 nursing home cases that were filed 1n that county More
than a third (36%4%) of the tried cases had been filed in 1997 (15) and 1998 (9). The defendant prevailed n
19 4% of the trials  Verdicts were for the plaintiff in 25 cases, for the defendant in 13, a settlement was
reached before verdict in 28, and one case was dismissed by the court

Verdicts awarded to the plaintiffs ranged from $22,000 to $20 million dollars The average
amount awarded n verdicts was $2,924.203, with a median award of $555,092 The total amount
awarded n 25 verdicts was $73,105,069

The total amount plaintiffs recerved 1n the 28 tried cases that were settled before verdict was
$15,625,500 Settlements ranged from $125,000 to $1 S million The average settlement of $555.053
was 80% less than the average awarded by jury verdict The median settlement of $425,000 was
$130,092 less than the median award by verdict

The total amount awarded to plamtiffs in Florida, by verdict and settlement, in the 67 nursing
homes cases that have gone to tnal 1s $88,730,569 (for the 53 case in which the plaintift prevailed) If
these 67 cases represent 2% of all nursing home law suits that have been filed since 1990, then an
estimated 3,350 Chapter 400 lawsuits have been brought against nursing homes in Florida in the past ten
years Experienced plaintiff and defense attorneys believe that 1% or less of the lawsuits go to tnial, which
woulld mean there have been more than 6,000 suits filed against nursing homes 1n Florida from 1990 to
date.

" In Miamy, I took exception to the “fuzzy math” used to calculate the number of fawsuits filed i Florida,
since we do not know the number of lawsuits filed against long term care facihties 1n Flonda since the
enactment of the crvil remedy m 1980, we should not speculate ( Freidin —410) Staft Response
Expernienced attornevs report that less the 1%6 of lawsuits go to tnal if 67 cases went to tnal since 1990
Hard math would calculate 01x=67 so 67— 01=6,700
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Statewide Perspecnve on Lirgation
Nursing homes

The number of lawsuts filed against nursing homes in Hillsborough County rose dramattcally
through the 1990s, but the frequency fell off in 2000 Sixty-four Chapter 400 lawsuits were filed in the
county 1n 2000 versus 100 1n 1999 There 1s limited information available to determine whether or not a
recent decline 1n lawsurt frequency has been experienced elsewhere 1n the state of Florida Key
informants, icluding corporate risk managers, a prominent defense attormey, and nursing home
association representatives have the clear impression that nursing home litigation has increased in the
state as a whole since 1998, both in terms of the number of lawsuits filed and the sevenity of the suits (the
dollar amount of the damages). The Florida Department of Insurance also concluded from 1ts study that
nursing home claims are growing both m frequency and sevenity '

AON Worldwide Actuarial Services released an updated analysis of claims data from national
multrfacility nursing home corporations (Aon. 2001) The annual reported claims have increased from
12 9 per 1000 beds 1n 1995 to 28 per 1000 beds tn 1999 * In addition, the loss costs increased from
$10,000 per occupied bed m 1999 to $12.700 per accupied bed 1n 2000

A newspaper mnvestigative reporter team in Central Florida has identified lawsuts filed in circunt
court since 1995 against the current owners of all Orange County nursing homes. This team has found the
number of lawsuits filed from 1998 through the fall of 2000 to be more than three times greater than the
number of suts filed from 1995 through 1997

The Agency for Health Care Administration’s survey of Flonida nursing homes offered the best
opportunity to collect data that would enable us to know what percentage of the nursing home industry
had experienced one or more lawsuits 1n the past three years. Unfortunately, most facilities chose not to
respond to the optional 1tem about hitigation that had been added to this questionnaire (AHCA's survey
instrument 1s included in Appendix 6) Of the 123 for-profit and not-for-profit nursing homes that did
answer this question, 7040 reported the facility has had one or more resident care related lawsuits since
January 1, 1997

' The information obtained by staff from the Hillsborough study clearly indicates a downward trend 1
have not reviewed any reliable mnformation that would indicate a different result. For example, reference
to the AON study on this 1ssue may not be an accurate reflection of the current trend because the report
may have under represented the experience of not for profit facthities Additionally, we have been ginen
no information on the methodology used by the individual conducting the central Florida study We do
not know the quahfications of the individual collecting or compihing this information Consequently, 1
submut that reference to other sources on the 1ssue of whether lawsuits against long term care facilities are
dechining should be omitted (Freidmn —411). Staff Response' The Department of [nsurance found 1n its
study that nursing home claims were mcreasing in both frequency and seventy.

* The Aon Actuary who stated in Tallahassee that it was the frequency of claims that was of concer to
the industry, and not the seventy (Freidin —409) Staff Response The Aon actuary stated in her
presentation to the task force that (lack of} predictability of losses was the 1ssue (from the perspective of
msurers) and that the large number of claims was more of the problem She did not state that claims
severty was not a concern among tnsurers Other insurance experts interviewed consistently explain that
1t & both the frequency and the severity of claims that is of concern, and both factors contribute to the
unpredictability of Josses
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The Department of Insurance surveyed all Flornida continuing care retircment communities
(CCRC) earlier this year and found that 52 of the 67 properties (77 6%) had one or more claims in 1999
and so far m 2000 Most CCRCs, which include nursing homes on the campuses, are not-for-profit

Assisted Lnving Facilies

From all reports, including claims data released m the Department of Insurance's liabulity study,
there have been far fewer lawsuits filed against Florida assisted living facilities than nursing homes The
total number of lawsuits 1s still relatiy ely small. but the trend 1s an increase i both the frequency and
severity of ALF lawsuits

Only seven percent of the ALFs in Hillsborough County had experienced a Chapter 400 lawsuit
and no facility had accumulated more than four According to an insurance broker who places hability
coverage for nearly one-third of Flonida's ALF prosiders (500-600 facilities for the past 15 years), there
had typically been only one or two reported lawsuits per year among his statewide ALF clients prior to
1998 In 1999 there werc approximately 12. and there had been 25 reported by the fall of 2000 ALF
providers that carry the additional Extended Congregate Care (ECC) or Limited Nursing Services (LNS)
license are more likely to be sued than standard licensed ALFs, as was found 1n Hillsborough County
The severty of the AL} Chapter 400 suits tends to be comparable to the nursing home lawsuits, with
expected settlements often at $350,000 and out to $ one million dollars per case

AHCA Nursing Home Survey Resulrs

A survey of Flonida nursing facilities was conducted on the topic of liability insurance by the
Agency for Health Care Admunistration mn September, 2000 1n response to a mandate in House Bill 2329

The Agency shall report by 12/31/00 on the cost of liability insurance for Florida nursing homes
for fiscal years 1999 and 2000 and the extent to w hich these costs are not being compensated by
the Medicaid program. Medicaid participating nursing homes shall be required to report to the
agency information necessary to compile this report

A survey questionnaire was mailed or e-mailed to 648 nursing homes (see questionnaire m
Appendix 6) Completed questionnaires were returned to AHCA from 446 facilities, a 69% response rate

Nursing Home Lingation AHCA kindly agreed to add an item on nursing home litigation to thetr
questionnaire to collect statewide data on the prevalence of lawsuits for the Task Force hability study
The question read, "Have one or more lawsuits been filed m court against this facility for a resident care
related incident since January 1, 1997 to date™" Because a question about lawsuits was outside of AHCA's
study mandate, this item was marked "optional" and majorty of the respondents, 72.4%. did not answer
this question

Of the 27 6°% of facilities that did answer the lawsuit question (N=123), 70% (86 homes) reported
yes, the facility has had one or more resident care lawsuits since 1997, and 30% (37 homes) reported no

Not-for-profit facilities were shightly over-represented among the 123 facilities that responded to
the lawsuit item Thirty respondents. 24°o, were not-for-profit and 21% of all Florida nursing homes are
not-for-profit Of the 30 not-for-profit respondents. 43 3% (13 homes) said the facility has had one or
more lawsuits and 56 7°%0 (17 homes) said the facility has not had a resident care related lawsuit since

January 1, 1997 Among for-profit facilities responding to the lawsuits question, 77.8% said yes and
22 2% said no.
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Liability insurance changes in policy coverage The AHCA survey resealed that 40 nursing
homes (9% of the 446 respondents) are either entirely without liability insurance now, or will be "going
bare" by February 1, 2001 Just five nursing facilities 1n the state had no liability coverage in June the

majority of the 40 homes lost or dropped coverage since July 2000 A total of 128 nursing homes (28 7%
of the 446 respondents) are reportedly self-nsured

While most facilities currently have liability mmsurance, many have experienced a reduction 1n the
amount of insurance coverage upon policy renewal Deductibles were higher than before for 69 3% of the
facilities, did not change (or the question did not apply) for 24 4%, and 6 3% of the facilities renew ed
with lower policy deductibles. Coverage vanables such as policy limits were not reduced upon renewal
for 56.4%0 of the respondents but did decrease for 43 6%. Fifty-nine facilities, or 13% of the 446

respondents, reported their liability coverage changed from occurrence to claims-made, which 1s a
considerable reduction in the scope of coverage

National Perspective Comparison of Stute Resident Rights and Elder Abuse Stututes'

All nursing facihities that receive Medicare or Medicaid under the Omnibus Budget
Reconciliation Act of 1987 are held accountable for residents’ nights as listed in 42 U S C §1396r Even
so, Florida and other states also have residents’ rights in their state statutes and/or administrative codes.

In order to provide a national perspective on tort liability related to nursing home residents’ rights
and elder abuse laws, staff revie wed two recent reports (GeneralCologne Re, no date, Agency for Health
Care Admunistration, unpublished data) that summarized the tort liability statutes 1n regard to nursing
home resident rights There were discrepancies between the two sources, so staff conducted a search of
state statutes to venfy the information listed in the published report by GeneralCologne Re and found
errors of interpretation and i representation of data For example, GeneralCologne Re reported that
Idaho had a patient bill of rights but 1t actually applied to assisted living facilities and not nursing
facilities They reported that Kentucky had no specific provision for punitive damages, however the
Kentucky Statutes §216 515 (26) state that “‘action may be brought.. to enforce such nights and to recover
actual and punitive damages for any deprivation or infringement on the rights of a resident ” The Maine
Rev Stat Ann 22 §22 7921, et seq. specifies that a Residents'counci] with limited power and authonty 1s
a “residents’ nght” and no other nghts are specified In addition, the GeneralCologne Re report does not
clearly distinguish 1f the cause of action, recoverable damages, attorney’s fees, and other aspects of their
laws apply to resident rights, elder abuse and neglect. or both sets of laws (i e , attorney’s fees may be
recoverable under elder abuse but not resident rights laws)

Two graduate students (a third-year Stetson Umiversity law student and a second-year Ph D
Aging Studies student) searched online databases, including Megal.aw, FindLaw. Westlaw, Lexis-Nexus
Acadernic Universe, along with individual state websites to gain access to state statutes and’or
administrative codes Where possible, relevant word or subject searches were used to identify applicable
state statutes If particular state statute databases did not offer such searches, law review articles, trade
Journals, treatises or the GeneralCologne Re report provided the statute and it was located For this brief
study, the following data were collected (see Appendix 8).

1 which states have residents’ nghts provisions that include civil rights, health care nights, or a
limited set of rights (e g . the right to a resident council),

2 what 1s the content of those rights,

" Written by Debbie Hedgecock and Will Garland

Conclusions and options were not voted on by the Task Force
625



3. of those states that have resident nig hts, which states provide for an individual private nght of
action and what 1s the legal basis of these provisions (civil, negligence. or common law),

4 of those states with resident nights, do the statutes provide for injunctive relief,

S which states have elder abuse and neglect law s, and

6 of those states with elder abuse and neglect law s. which states provide for an individual
private nght of action, and what 1s the legal basis of these provisions

There was some difficulty in 1dentifying appropriate statutes The online databases could not be
searched 1n a consistent manner (1 e , some allowed free text searching, others required the statute), and
most provided disclaimers that the statutes listed might not include the most recent legislative changes to
state laws. [n addition, there 1s little consistency among state laws concerning the placement or wording
of residents’ rights, the penalties for violating those rights. or the granting of a private right of action to an
imured resident (or family member) Some states have enumerated residents’ rights provisions (clearly
expressed and outlined even though the legal meaning of certain terms may be unciear), while others state
only that a resident has rights but do not list any specific nights. There 1s no consistency 1n the legal
weight given the residents’ nights provision among states. Some place residents’ rights provisions in the
administrative code but most are found in the public health or welfare section statutes A state statute
carries more weght than an admunistrative code  Some states provide for cnminal penalties and/or a fine,
others do not Many state laws are stricter regarding applicable penalties for the non-reporting of known
elder abuse than are the laws for actual violations of residents’ nghts While a state can expressly provide
or deny a private right of action through 1ts state statutes, according to Qum (1999)

A nursing home resident may file a cause ot action against the nursing facility, regardless
of whether a private nght of action exists within that state, based on theories of
intentional or unintentional torts. Some common types of intentional torts are fraud,
assault, and battery In these cases, the resident must show the requisite intent on the part
of the defendant The defendant must have “intended the consequences against which the
law protects the plaintiff,” although the defendant need not have a malicious intent The
majority of cases, however, involve unintentional acts or negligence Negligence 1s
defined as ‘the failure to exercise reasonable care to avoid mjury or damage to person or
property * In order to succeed n a suit alleging negligence, the nursing home resident
must prove the four traditional elements of any cause of action 1n tort 1) duty, 2) breach
of duty, 3) causation, and 4) damages

In a general comparison of the content of residents’ nights, Arkansas has most of the same nghts
as Florida. Although Flonda has a fairly lengthy residents’ rights statute, some states go beyond Flonda
For example. some states include the following rights in their residents’ rnights statute (which reflect
Federal nursing home residents” rights)

1. The night for residents to not have to participate in experiments, experimental procedures
or be examined by students.

2 The nght that a resident would not be required to perform work of any type for a facility

3 The nght for mamed couples to share a room 1f living 1n the same facility and 1f
physician approved

4 The nght for married couples to have private visits with one another.

S Resident use of tobacco or alcohol as long as such use fits state bullding/facility

codes/regulations

Although other states had listed within residents’ rights statutes or 1n a statute section
immediately following the residents’ rights statutes, the general process residents can use to pursue rights
violations, only Flonda provides a description of the legal action process, particularly regarding the
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recovery of attomey’s fees (§400 023) Furthermore, only Florida mentions resident death in 1ts civit
enforcement section of residents’ rights violations

A total of 33 states have full residents’ rights in state statutes Twelve of these also have health-
related rights Three states have a limited residents’ nghts statute (e g 1-5 nghts) Of the 33 states with
residents’ nghts statutes, 15 have a private or civil cause of action Within those, five also have a
negligence cause of action and nine have imjunctive relief Six states have only injunctive relief for
violations of residents’ nghts

All but three states have an elder abuse and neglect statute The three states protect elders as part
of their dependent adult laws Nineteen of these states have a negligence cause of action; five of those
also have a private or civil cause of action associated with elder abuse and neglect Four states have only
injunctive rehef (three offer injunctive relief in addition to pnvate:civil or negligence cause of action)

The 15 states w1th both resident rights and a private cause of action are Arkansas, Califorma,
Flonda, Georgia, [llino1s, Kentucky, Louisiana, Massachusetts, Mmnesota, Missouri, New Jersey, North
Dahota, Oklahoma. Texas, and Wisconsin Nine of these states cover reasonable attorney fees for
residents’ rights violattons but only Florida specifies 12 ways to set reasonable attomey’s fees, including
contingency fees In summary, seven states, including Florida, have civil resident rights with a private
right of action and provisions for attorney fees and punitive damages Of those, only two states also have
health-related resident nghts Arkansas and Florida.

Liahiine Insurance

Litigation against long-term care factlities 1s a difficult phenomenon for researchers to quantify
on a statewide basis and reliably descnibe the extent of this activity, as details about litigation are not
openly disclosed In conwast, the behavior of the mnsurance cempanies can be readily observed, and 1t 15
apparent that the hability insurance market for long-term care providers has dramatically deteriorated 1n
Flonda The insurance market for nursing homes is 1n a state of cnisis, and the ALF providers are
experiencing the collateral effects of this cnsis

The Department of Insurance (DOI) noted 1n 1ts September 2000 report that "the long-term care
liability msurance market 1n Florida has shrunk significantly " DOI's research revealed that 23 insurance
comparues that provided liability coverage for long-term care facilities in Flonda in the past three years
are no longer wnting these policies Of the 17 other insurers that reported they are currently writing
coverage, only four companies wrote more than two policies 1n the state in 2000

At the time of DOI's study (1mtial data request to the msurers was in April 2000), half or more of
the nursing home liability insurance business was already being handied by excess and surplus lines (E &
S) companies, also known as non-admitted carmners The entry of E & S companies into an msurance
market signals instabihity m the market, as these are the high-risk carriers and msurers of last resort
Unlike admitted or voluntary companies that are regulated by the DOI and must have prior approval for
rate increases and changes 1n policy provisions and cancellations, E & S carners’ rates and practices are
not regulated by the state which enables them to quickly react to changes in the market There 1s no
imposed limit on the premiumns E & S carners may charge and these nsurers can exit the market at will
Medmarc Casualty 15 now the last admitted insurance company writing liability coverage for nursing
homes in Florida and this company has 1ssued notice that 1t will withdraw from the market effective
February 1, 2001, leaving only a few E & S companies to cover the state's nursing home industry Thus
the insurance market has further eroded since DOI completed 1ts study.
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The replacement of admitted companies with unregulated E& S nsurers 1s a partial explanation
for the 1nordinate increases 1n msurance premiums reported by many providers this vear--some increases
1n eacess of one thousand percent The high loss ratios of some 1nsurance companies (claums paid over
premiums collected), documented by DOI, indicate large hikes i premiums are justifiable 1n this market,
although very difficult for the nursing homes to afford Insurers had been losing money '

Insurance Premuums

AHCA will have the most comprehenstive and current data available on changes in liability
nsurance’ premiums for Florida nursing homes from their September survey of the industry Although
these findings are not yet available to include 1n this report, this mformation 1s expected to be available
duning the 2001 Legislative session

The Department of Insurance collected data on liability insurance premiums from CCRCs and
documented a rapidly worsemng trend in their September report The average percent increase 1n total
premiums was 15 3°6 from 1998 to 1999 and 73 4°6 from 1999 to 2000 (with half of the respondents
unable to report what their prermum renewal rate would be, having not reached their 2000 renewal date,
and thus excluded from this calculation) Between 1998 and 1999, 6 8% of the CCRCs expernenced
premium increases in excess of 100% Between 1999 and 2000, 42°« had premiums that more than
doubled, and 12°5 had increases 1n excess of 1,000% °

CCRCs are particularly vulnerable 1n a deteriorated mnsurance market and are adversely impacted
by soaring insurance premiums for sexveral reasons Most properties are owned by organizations that do
not have a national base to spread the liability nisk and lack the leverage of large numbers to negotiate
lower premiums Church sponsored properties are n a precarious position when operating expenses
exceed revenues, as churches have competing demands on financial resources and may be unable to
commit the subsidy they would need to pay to continue as long-term care providers when this 1s not their
pnmary mission Further, all Florida CCRC's are required by law to maintain hquid reserves equal to 15%
of operating expenses (after a start up year rate of 30% and based on a three year average). which includes
the cost of insurance CCRCs must try to pay not only the vastly increased premiums, but also set aside
additional sums of cash to comply with reserve requirements (that have escalated along with the Liability
premiums) This double -hit adversely impacts debt ratios and places many not-for-profit providers out of
the eligibility parameteis to borrow new money or meet the requircments of their existing bond issues

The Task Force has receiy ed testimony and letters from providers who have experienced
enormous ncreases In insurance premiums for greatly reduced liability coverage (see Appendix 7 for a

' The Task Force recerved tesimony from Mr Shuttleworth of the insurance industry who announced that
as of February 2001, remnsurers were no longer going to write long-term care reinsurance in Florida He
further testified that even 1f all the tort reform proposals submtted by the nursing home industry were
approved by the Florida Legislature, the msurers would not be coming back until after the insurance “'tail”
was past and there was sufficient court testing of the reforms He would not estimate the length of the
insurance “tail” but 1t will probably be in the range of 2 to 5 years or more (Fierro — Freidin —413)

*Mr Shuttleworth of stated that even 1f the Legislature were to adopt extremely restrictive measures on
causes of action against nursing homes and long term care facilities, the carmers would not return to the
marker for a number of years, if at all If they did return, there would be significant restrictions on
coverage, he stated, excluding coverage for punitive damages, deducting the cost of defense from
coverage limits, and covering only on a claims made basis (Freidm —414)

' Review of this 1ssue by the Flonda Department of Insurance indicated that the exodus of admitted
camers from the nursing home liability market 1s not unuque to Florida (Freidin —412)

Conclusions and options were not voted on by the Task Force
628



summary) ' The many accounts of the rapid deterioration in the insurance market are substantiated n a
wrtten statement from Clayton Deen, Vice President of Brown & Brown, Inc , Flonda's largest insurance
brokerage firm and the seventh largest in the nation Regarding the changes 1n pricing of professional and
general liability insurance from late 1999 to March 2000, Mr Deen wrote:

Our "best price” available to non-profit nursing clients in October 1999 was $372.00 per
nursing bed for $1,000,000/$3,000,000 limits. Pricing for nursing facilities. even non-
protits with no losses as of March 2000 start at a bed rate of $1.000 and higher Even this
level of pricing will generally require a retention of $50,000 to $100.000 per claim with
no annual aggregate stop loss If a facility has losses the bed rate can jump to $2,000 and
as much as $5.000 or more, according to the severity of the claims Retentions above the
$100,000 level are common requirements for homes with adverse losses

Few clients with losses are n a position to pay this amount of premium and retain losses
with no annual stop loss cover Therr alternative 1s to "go bare" and wait out the
inevitable. There are no remaming admitted markets and the excess and surplus markets
do not remain commutted when losses threaten to penetrate into their coverage

In 41 years m theinsurance industrv, [ have notwitnessed a worse "melt-down" of the
legal environment and the insurance market for nursing home professional coverage

[1talics added]

At five public testimony hearings and from over 400 letters received, the testimony about nsurance
increases has been consistent. Appendix 7 summanzes the testtmony of one adult family care home
provider, five assisted living facility providers, and 20 continuing care retirement community providers.
The remarks come from a total of 474 residents as well There 15 no relief for the increased insurance
costs and so these costs are passed on 1o consumers

Assisted Living Facility Insurance

According to nsurance brokers, there are now between four and six insurers willing to write
liability coverage for ALFs in Florida, down from 12 earlier in 2000 Premiums have gone from $50 00 -
$100 00 to $450 - $1,000 per bed A 20 bed ALF 1s charged about $17.000 now compared to a premium
of $3,000 i 1999

Brokers were aware of five ALFs that closed n 2000 due to an mnability to afford higher
premuums These were providers who cared for state-supported residents (SSI-ehigible Optional State
Supplementation clients) OSS-accepting providers typically run on a very tight margin, if there 1s any
margin at all, and can neither absorb greatly increased costs of insurance nor pass the increase on to their
state-supported residents (for whom they receive a fixed reimbursement)

Assisted living providers do not have the option to drop hability coverage, as state laws require
insurance for the renewal of an ALF license If insurance cannot be afforded, the ALF 1s forced to sell or
close

' 1t 1s unfair to tughlight only one portion of the extensite public testimony and nput we have heard and
recerved over the last several months (Freidin —4181  Staff Response  As many task force members have
noted, the tnsurance crisis 1s paramount and yet the data on insurance costs are not availabk (pending a
report by AHCA) The testimony was used to supplement On the other hand. the documentation on the
areas of poor and good quality 1n [lorida’s nursing homes relative to the nation has been documented
extensively in Chapter in quality
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Facilities that carry an ECC or LNS license are also facing hard choices due to the nsurance
market These special licenses perrmt ALF providers to care for a frailer resident population As a higher
frailty level 1s viewed by insurance companies as an adverse risk, ECC and LNS facilities are being asked
to relinquish their special license or discontinue admittance of heavier care residents as either a condition
for policy renewal. or renewal at a rate they can possibly afford to pay To be a provider in Florida's
Assisted Living for the Elderly Medicaid warver program, ALFs must have either an ECC or LNS
license As of this writing, the Department of Elder Affairs has had no reports of ALE providers
withdrawing from the waiver program, although the insurance market undoubtedly places the future of
the program 1n jeopardy

Rate-setting Rationale

Some find 1t puzzling that even the providers with no history of lawsuits or paid claims are now
being charged exorbitant premiums by 1nsurance companies There are several factors to consider in an
effort to understand msurance companies' pricing practices. First und foremost, insurance companies are
in busmess to make a profit. If companies pay out m claims more than they take m through premiums,
they must be able to adjust their pricing to cover losses or they will leave the market.

Insurers must know what to charge. based on a predictable pattern of claims activity They must
be able to accurately assess the liability risk In Florida, insurers have witnessed an ever-upward climb in
both the number and severity of claims, with no ceiling 1n sight, making 1t impossible to assess the extent
of potential losses.

The principles of universahty and large numbers apply to underwriting Insurance rates must take
into account all properties m a market sector, those with good records, poor records and records 1n
between Moreover, when msurance companies percerve any and all long-term care providers operating n
this environment to be vulnerable to future lawsuits, even facilities with good records are viewed as a
high risk

The long-term care industry 1s poorly understood by most msurers, and relatively few have been
active 1n this market at any point 1n ime Developing sophistication 1n individualized nisk assessment 1s
hampered by a lack of sufficient interest, as the total long-term care market 1s very small relative to other
markets (homeowners or car msurance, for example), lack of data and limited experience overall Many
msurers have entered this market and quickly exited. after sustaiming losses. Very few companies have a
long track record writing policies for the long-term care industry to contribute to an information base for
underwriting

Further, insurers familiar with the broader health care market find 1t vexing that few long-terin
care providers have facility-based risk management programs that are standard in the acute care setting
There 1s a consensus of opinion that the implementation of comprehenstve rnsk management programs
would be an extremely important component of an effort to resuscitate the long-term care insurance
market i Florida. Risk management programs are successful 1n loss prevention and serve to improve
quality of care, as 1ssues are continually identified and addressed Aggressive risk management programs
are expensive to implement, but 1t's difficult to imagine how the long-term care industry can afford to be
without them any longer

Finally, premiums are likely to remain prohibitively high as long as insurers are operating n a
non-competitive market With only a handful of E & S companies writing policies, there 1s no incentive to
lower rate s and no regulatory authonty to review pricing practices Insurers, particularly admitted camers,
are highly unlikely to return to this market while 1t remains n its volatile state. Instead, actuaries will
want to see a stable pattern of claims activity for at least one or two years, on which to base their pricing

Conclusions and options were not voted on by the Task Force
630



and coverage decisions, before venturing back m They must first be certain they can make money in the
market It 1s an open question whether and which long-term care providers can survive the wait

Even 1if there are tort law changes that will make future losses more predictable for insurers, there
are hundreds of pending lawsuits against Florida nursing homes that will be unaffected by any caps on
damages that may be applied prospectively The magnitude of this habiity "tail" 1s estimated to total
hundreds of mullions of dollars For instance, there are at least 103 open Chapter 400 lawsuts 1n
Hillsborough County at this time If these suits are resolved with the average settlement of $410.294 (per
late 1990's settlements 1n the county disclosed 1n court records), that 15 $42.260,282 1n pending lLiability 1n
one Flonda county alone

Because manv facilities now have greatly reduced isurance coverage (higher deductibles and
lower policy lmuts), facilities will pay more out of pocket to settle these suits This pending liability,
coupled with the expense of high msurance premiums and the difficulty in attracting new capital, will
place heavy financial pressure an this industry that some facilities will not be able to sustain And 1t 1s
most probable that the not-for-profit facilities and local independent operators have less capacity to hang
on than many national corporation owned facilities Some provider fall-out seems mevitable

Flonda has a temporary measure 1n effect per House Bill 2329, for fiscal year 2000/2001 only, to
allow qualifying nursing homes to pass through to Medicaid some of the increased costs of hiability
msurance To be eligible for this special intenm rate adjustment, subject to class ceilings, a nursing home
must have at least 65% Medicaid utilization and the insurance premium increase must affect the total
Medicaid per diem by at least 5*% This Medicaid allowance for liabihity insurance premiums. that 1s
helping some providers cope with increased costs, will not be extended beyond the June 30, 2001
expiration date of the provision, according to AHCA

The {nterdependence of Tort Law and Liabulity Insurance

In the Tort Reform and Insurance Act of 1986, the Florida Legislature recognized that "tort law
and the liability insurance systems are interdependent and interrelated " Without available and affordable
liabihity insurance "many injured persons will be unable to recover damages for either their economic
losses or non-economic losses" and that legislative action was "necessary to protect the people's right to
affordable 1nsurance coverage ' (Academic Task Force for Review of the Insurance and Tort Systems,
Discussion Draft, December 16, 1987, page 16 )

The 1980's Academic Task Force for the Review of the Insurance and Tort Systems concluded
that the increase 1n medical malpractice loss payments was not the result of a deterioration in the quality
of medical care 1n Flonda (Medical Malpractice Recommendations, November 6, 1987, page 37) Instead,
the most sigmificant and powerful predictor of medical malpractice claims frequency and severity was the
degree of urbanization (population density) of an area (Final Fact-Finding Report on Insurance and Tort
Systems, March 1, 1988, page 270)

The litigation analysis conducted for the 2000 Task Force on the Availability Affordatility of
Long-term Care 1n Flonda did not determine a statistically significant relationship between quality
measures and the frequency of lawsuits against nursing homes in Hillsborough County, 87°¢ of which had
been sued And 1t 15 noted that while most lawsuits are brought for pressure sores and falls, Flonda
nursing homes have far fewer deficiencies than nursing homes throughout the nation for pressure sores
and activities of daily living services, accidents and accident prevention {see Task 3 Quality, in this

report) It should be recognized that poor care or facility negligence or neglect 1s not at the root of all
unfortunate incidents and outcomes in all long-term care settings
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At the same time. a private right of action should be preserved for long-term care consumers
because justifiable causes of action do arise. including resident abuse or neglect But as more nursing
homes become uninsured, and 4(} homes have decided they must "go bare" already. the private nght of
action for legitimate claims 1s weakened Facility mmsolvency stemming from the insurance cnisis 1s a
practical threat to the night of action as well, as no nursing homes 1n Florida have evidently been sued
after declaning bankruptcy

The tort system 1s dependent on the availability of affordable liability insurance, and so are the
nursing home and assisted living facility industries for thewr viability Affordable premiums will not
reappear In a non-competitive, indeed decimated. pn ate insurance market Tort law reforms that would
curtail the increasing trend 1n frequency and seventy of claims yet presen e reasonable recovery for acts
of neghgence or abuse are necessary before the market can begin to be restored. It 1s clear that private
mnsurers will not return before the effects of tort reforms are demonstrated and claims activity becomes
more predictable

Private Market Insurunce Alternatives

There are no good substitutes for a competitive private insurance market. The few alternatives
that can be explored to implement, as a crisis inter ention measure, may possibly address the 1ssue of
insurance availability but would not solve the fundamental problem of lack of affordability of hability
insurance Some alternatives do not foster the return of private insurers to the market and may actually
discourage their return The private insurance alternatives outlined per request for the Task Force by J
Sterling Shuttleworth, C E.O. of Unr-Ter underwnting Management Corp. are 1) Insurance risk
apportionment plans, 2) Assigned risk plans, 3) a Catastrophe fund, and 4) Risk retention groups. Mr
Shuttleworth cautioned that these possible alternatives require careful review and may not be "workable"

in Flonda, would not be easy to implement 1f feasible, and suggested 1t may be necessary to tie options
together

1 Inswrunce risk apportionment plans are more commonly known as JUAs (Joint Underwriters
Association) This option requires insurance company participation and actuarial soundness, which means
rates charged must cover losses 1f deficits occur, policyholders would be assessed to cover the deficit.
Policy coverage would be of a reduced nature than 1s offered in the private market

The Department of Insurance would need to initiate a JUA for nursing homes {and perhaps
assisted living facilities) in Flonda and D@ 1s not at all 1n favor of domng so It also seems highly
questionable how a JUA would have the participation of private insurers when so few companies are
currently wnting coverage for Florida nursing homes. and only one of the insurers 1s regulated by DOI

The American Insurance Association identified 10 states. including Flornida, with medical
malpractice JUAs (Kansas, Massachusetts, Minnesota, New Hampshire, New York--NY's JUA 1s now 1n
the process of dissolving, Pennsylvamia, Rhode Island, South Carolina, and Wisconsin) @unly
Pennsylvania and Wisconsin's JUAs cover nursing homes, but very few' "four or five" in PA and
"several" in Wisconsin.

Additionally, Texas 1s now launching a JUA for nursing homes, beginning with coverage for non-
profit facilities only Vanable rates are charged based on an excmplary set of standardized cniteria for
individualized nisk assessment (discussed in the Task 3 Quality section of this report) The coverage will
be for medical (professional) liability only and for claims made policies, not occurrence, and coverage for
attorney's fees awarded to or mcurred by the plaintiff 1s excluded The policies are subject to assessment
to recoup any deficits sustained by the JUA and premiums are structured to increase each year The first
year per bed rates start at $538 for zero deductible, $1 mullion/$3 milhon limets for providers with the
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lowest risk score and range to $5,631 per bed for providers with the highest nisk scores Coverage may not
be affordable for facilities with a claims history.

2 Assigned risk plan 1s described as a possible option to a JUA that would entail the Florida
Department of Insurance working with the insurance industry to form a "reduced limut capacity plan" for
long-term care providers (1nsurance coverage would be very limited).

3 4 catastrophe, or excess fund would be managed by a special state entity and would provide
excess above the low limits policies 1ssued by private insurance companies (per alternative 2 above, for
example) An excess fund would be mandatory, assessable and potentially changeable each year

4 Rusk retention groups were created with the Product Liabtlity Risk Retention Act of 1981
which allowed those seehing protection from product liability claims to form either “risk retention
groups™ for group self-1nsurance or “purchasing groups” to obtain group nsurance from an insurance
company The major impact of the Act was to preempt many state Jaws that prohibited or hindered the
formation of mterstate retention groups or purchasing groups States still have some regulatory control
Businesses or persons with sirailar types of risk may form an RRG to insure against their liability
exposure. It 1s hmited to members who have similar exposure because of their trade, product, service,
premise, or operation For example, anesthesiologists formed a rish retention group for medical
malpractice liability nsurance (Harkavy. 1986) Some purchasing groups are providing coverage for
nursing homes but as of April 2000, no RRGs have been formed for nursing homes (Risk Retention
Reporter, April 2000) Purchasing Groups are easier to form but they are no stronger than the nsurance
company from which they purchase coverage RRGs are more complex and expensive In fact of the
eight RRGs that have recently gone out of business, six of them were 1n the healthcare sector (Risk
Retention Reporter, October, 2000)

Since these alternative insurance plans would need to be self-supporting and not operated at a
defict, 1t 15 unlikely that premiums established for adequate insurance coverage would differ substantially
from the extremely high rates charged at present in the private market The msurance premiums are high
because insurance losses are high. Unless losses can be effectively reined in, rates are likely to remain
high and increasingly out of reach for many providers.

Summary of Key Findings on Litigation and Liability Insurance

Listed below are some policy relevant observations from the results of the litigation research
conducted m Hillsborough County '

o Nursing home lawsuits are widespread in Hillsborough County 87% of the homes 1n the area
have experienced one or more Chapter 400 lawsuits. including 3/4 of the not-for-profit facilities
Half of the nursing homes have had more than 10 lawsuits, with most suits incurred within the
last few years

¢ In vivid contrast to the widespread litigation experience among nursing homes, only seven
percent of the assisted living facihittes 1n Hillsborough County {nine out of 125 ALFs) had
between one and four Chapter 400 lawsuits.

' The finding from the Hillsborough study that there were no frivolous lawsuits 1s sigmficant, and should
be included 1n the “Key Findings™ for the htigation section (Freidin —403) Staff response Staff found
that none of the allegations 1n the lawsuits were frivolous There 1s no way of determining the ments of
the lawsuit
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The primary cause of actton 1n all Chapter 400 lawsuits 1s the alleged violation or infringement of
one particular residents right only the right to adequate and appropnate health care All suits are
first and foremost about health care 1ssues and 95%0 specifically tnvolve pressure sores. falls,
dehydration or unplanned weight lass  These allegations are not fivolous per the legal definition
of the term, yet 1t could not be assessed in this study whether incidents were due to poor care or
inevitable health decline

Only three of the numerous statutory rights prompt or contribute to cause of action adequate and
approprate health care, privacy and dignity. abuse and neglect An infringement of the right to
privacy and dignity 1s an allegation included 1n 45% of the complaints that otherwise focus on

health care The night to be free from abuse in its various forms 1s specified 1n 400 022 1(o), and
abuse 1s included as a separate allegation in 11 5°% of the complaints

Neglect 1s not explicitly mentioned in the body of residents rights, although "adequate and
appropriate health care” reasonably implies the absence of neglect A separate allegation of
neglect was included 1n 6 7° ¢ of the complaints and the same percentage of complaints carried a
specific allegation of buth abuse and neglect Overall, allegations of etfer abuse or neglect were
found 1n one-fourth of the Chapter 400 complaints

The majonty of the complaints included an allegation regarding staff inadequacy Specifically.
65 8% cited madequate staff traiming and communication as the problem and 24 99, stated there
was an 1inadequate number of staff

There would be less of an impact than expected 1f the four-year statute of limitations was reduced
and the provision for add-on attorney's fees was removed

It 15 not specified within Chapter 400 023 what statute of lunitations 1s applicable, but 1t 1s
generally understood to be a maximum of four years Flonda Statute 95 11, Limitations of
Actions, provides that an action based on statutory liability must be brought within four years of
the accrual of the cause of action The statute of limitations for wrongful death lawsuts 1s two
vears Although 36 6°% of the lawsuits were subject to the two-vear limitation as wrongful death
cases. 88 8°% of all the Chapter 400 lawsuits were filed within two years of the cause of action
and 95% were filed within two and a half years

Plamntiff attorncy fees and costs were evidently not paid by the defendant as a specified add-on to
the settlement in nearly 70%o of the Hillsborough County cases The common practice of
accepting cases on a contingency fee basis has evidently not limited access to legal
representation Attorneys from at least 50 different law firms filed suit against nursing homes on
behalf of hundreds of nursing home residents and former residents in Hillsbarough County

No clear and consistent connection between lawsuits and quality measures has been found
Quality measures based on OSCAR resident case-mix and survey deficiency data were tested mn a
statistical analysis as possible predictors of nursing home lawsuits and they were not significantly
related to the number of lawsuits the Hillsborough County nursing homes expernienced

Out of the 15 states that have a private cause of action associated with residents’ rights, seven

have provisions for attorney fees and punitive damages Of those, only two states have health
related rights as well Arkansas and Flonida
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Nine percent of nursing homes n Florida are either entirely without liability insurance now, or
will be "going bare" by February 1. 2001 This 1s up from 1%% 1n June 2000.

Most facilities experienced a reduction m the amount of msurance coverage deductibles
mcreased for 69% of the facilities and decreased for 6°6  Policy hmuts decreased for 44%
Liability coverage changed from occurrence to clamms-made (a considerable reduction 1n the

scope of coverage) for 1396 of the facilities. (AHCA unpublished survey data)

Assisted Living Facilities (ALF). who are required by statute to hold hability insurance. are being
told by insurers to give up therr Extended Congregate Care or Limited Nursing Service licenses m
order to receive hability msurance (Public Testimony)

ALFs are also required to hold an ECC or LNS license to accept residents who are on the
Medicaid Warver Without an ECC or LNS license, these ALFs will have to discharge their
residents and nursing homes will be their only altemative

Continuing Care Retirement Communities (CCRC) experienced a 74% 1ncreases 1n their
premiums 1n 2000 (the average increase mn 1998 and 1999 was 15%), 12%6 Iad increases 1n excess
of 1000% (DOI published report) Florida CCRCs are required by state law to have 15% of their
operating costs (including expected liability insurance costs) set aside 1n a reserve fund.

The last admutted insurance carrier (one that is regulated by the Department of Insurance) in the
Florida nursing home 1nsurance market has announced that 1t 1s ending its hability coverage for
long-term care facilities 1n February 2001 '

' The Flonida Department of Insurance was unable to find a single msurer that was leaving Florida that
was not doing so as part of a broader national strategy (Connor —206)
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By the Committees on Appropriations; Judiciary; Health, Aging
and Long-Term Care; and Senator Brown-Waite

309-1899A-01

1 A bill to be entitled

2 An act relating to long-term care; amending s.
3 400.0073, F.S , clarifying duties of the local
4 ombudsman councils wath respect to inspections
5 of nursing homes and long-term-care facilities,
6 amending s. 400.021, F S ; defining the terms

7 "controlling interest" and "voluntary board

8 member" and revising the definition of

9 "resident care plan" for purposes of part II of
10 ch. 400, F.S , relating to the regulation of

11 nursing homes; creating s 400.0223, F S ;

12 requiring a nursing home facility to permit

13 electronic monitoring devices in a resident's
14 room; specifying conditions under which

15 monitoring may occur, providing that electronic
16 monitoring tapes are admissible in civil or

17 criminal actions, providing penalties; amending
18 s 400.023, F S ; providing for election of

15 survival damages, wrongful death damages, or
20 recovery for negligence; providing for

21 attorney's fees for injunctive relief or
22 administrative remedy; providing that ch 766,
23 F S., does not apply to actions under thais

24 section; providing burden of proof; providing
25 that a violation of a right 1s not negligence
26 per se, prescribing the duty of care;

27 prescribing a nurse's duty of care; eliminating
28 presuit provisions; eliminating the requirement
25 for presuit mediat:on, creating s. 400 0233,

30 F.S; providing for presuit notice, prohibiting
31 the filing of suit for a specified time;

1
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1n either a civil or craiminal action brought in a Florida

court

(10) {(a) A licensee who operates a nursing home

facility in violation of this section is subject to a fine not

exceeding $500 per violation per day under ss. 400 102 and

400.121.
(b} A person who willfully and without the consent of

the resident hampers, obstructs, tampers with, or destroys an

electronic monitoring device or tape shall be guilty of a

misdemeanor of the first degree punishable as provided in s
775.082 or s. 775.083.

Section 4. Effective July 1, 2001, and applying to
causes of action accruing on or after that date, section
400 023, Florida Statutes, 1s amended to read-

400.023 Civil enforcement.--

(1) Any resident whose rights as specified in thas
part are violated deprived-or—infringed—upon shall have a
cause of action against—any—ircensee—responsrbie—for—the
vrotat+eorr The action may be brought by the resident or his or
her guardian, by a person or organization acting on behalf of
a resident with the consent of the resident or his or her
guardian, or by the personal representative of the estate of a

deceased resident regardless of the cause of death If the

action alleges a claim for the resident's rights or for

negligence that caused the death of the resident, the claimant

shall be required to elect either survival damages pursuant to

S 46.021 or wrongful death damages pursuant to s. 768 21 when
the—cause—of—deathr—resutted-—from—thedeprevation—or
mnfringement—of-the—decedent+s—rights If the action alleges a

claim for the resident's rights or for negligence that did not

cause the death of the resident, the personal representative
17
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of the estate may recover damages for the negligence that

caused injury to the resident.The action may be brought in

any court of competent jurisdiction to enforce such rights and

to recover actual and punitive damages for any violation of

deprivationr-or—infringement—on the rights of a resident or for

negligence Any resident who prevails in seeking injunctive

relief or a claim for an administrative remedy 1s entitled to

recover the costs of the action, and a reasonable attorney's

fee assessed against the defendant not to exceed $25,000. Fees

shall be awarded solely for the injunctive or administrative

relief and not for any claim or action for damages whether

such claim or action 1s brought together with a request for an

injunction or administrative relief or as a separate action,

except as proviaded under s. 768.79 or the Florida Rules of

Civil Procedure Any—piraintiff—who-prevatis—in—any—such-action

may—be—entrtied—torecover-reasonabte—attorneyts—fees;—costs
of—the-action—and-damages;—untess—the—court—finds—that—the
prarnttff—has—actedt—in—bad—fatth,—wrth—matictous—purpose—and
that—there-was—s-complete—absence—of-a—Justiciabrte—rseswe—of
either—taw—or—fact—Prevattingdeferrdants—may—be—entitied—to
recover—reasonable—attorneyts—fees—Tpursuant—to-s—57—165-The

theories of recovery +emedies provided in this section are in

addition to and cumulative with other legal and administrative
actions remedies available to a resident and to the agency,

and the provisions of chapter 766 do not apply.

(2)  In any claim brought pursuant to this part

alleging a violation of resident's rights or negligence

causing injury to or the death of a resident, the claimant

shall have the burden of proving, by a preponderance of the

evidence, that

(a) The defendant owed a duty to the resident;

18
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(b) The defendant breached the duty to the resident,

(c) The breach of the duty is a legal cause of loss,

injury, death or damage to the resident, and

(d) The resident sustained loss, injury, death or

damage as a result of the breach.

Nothing in this part shall be interpreted to create strict

liabil:ty. A violation of the rights set forth in s 400 022

or 1n any other standard or guidelines specified in this part

or 1n any applicable administrative standard or guidelines of

this state or a federal regulatory agency shall be evidence of

negligence but shall not be considered negligence per se
23—&ttorneysi—fees—shatt-be—based—on—the—fottowing
crrterias
tai—Fhe—time—and—tabor-requireds
thr—Fhe—rnovetty—and-drffitevity-—of—the—questions+
tor—Fhe——skitt—reqursite—toperform—the—tegal-service
propertyT
tH—Fhe-preciusionrof—other—empitoyment—by—tire—attormey
due—to—the—acceptance—of—tihre—case+
{er—Fhe—customary—fee
tfi—¥hether—the—fee—is—fixed—or-contingents
tgtr—The—amount—1nvotved-or—the—resutts—obtaineds
thy—Fhe—expertence,—reputatron—and-abittty—of—the

attorneyss

t1—Fhe—costs—expended-to-prosecute—the—ctaim:

T —Fhe—typeof—fee—arrangement-between—the—attorney
and—the—citents

Hoi—Whether—the—relevant—market—requires—a-contingency
fee—muttrptier—to—obtain-competent—counsel-

13
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Hr—Whether—the—attorney—was—ablte—to—mitrgate—the—risk
of nonpayment—inany way—
(3}  In any claim brought pursuant to s 400 023, a

licensee, perscon or entity shall have a duty to exercise

reasonable care Reasonable care is that degree of care which

a reasonably careful licensee, person or entity would use

under like circumstances

(4) In any claim for resident's rights wviolation or
Y

negligence by a nurse licensed under Part I of chapter 464,

such nurse shall have the duty to exercise care consistent

with the prevailing professional standard of care for a nurse.

The prevailing professional standard of care for a nurse shall

be that level of care, skill, and treatment which, in light of

all relevant surrounding circumstances 1s recognized &as

acceptable and appropriate by reasonably prudent similar

nurses
(5)43*> A licensee shall not be liable for the medical

negligence of any physician rendering care or treatment to the

resident except for the administrative services of a medical

director as required in this part. ©Nothing in this subsection
shall be construed to protect a licensee from liability for
failure to provide a resident with appropriate observation,
assessment, nursing diagnosis, planning, intervention, and
evaluation of care by nursing staff.

t4H—Cimimants attegring—a-—deprivatron—or—infringement
of—adegquate—and—appropriate—heatth-care—pursuant—to—s—
4+86—622tT -tk —which—resutted—inpersonat—injury—to—or—the
death-of—a—resident—shatt—conduct—an—nvestigatiton—wirrcirshatt
inciuvde—a-review-by=atrcensed physicran—or—regrsterednurse
famrrar—wrth—the—standard-of-mursmg—care—formrsing—home
resrdents-purstant—to—this-part—Any compizint-atieging—such

20
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a—deprivation—or—infringement—shatt pe—accompanted-by—=a
verrfited-statement—from—the—reviewer—that—there—extsts—reason
to-betieve—that—a—deprrvatron—or—infringement—occurred—during
the—resident*s—stay—at—the nursing—trome—Such-opinion—shaix
be—Pbased-on—records—or-other—rmformation—avartabte—at—the—txme
that—sutt—ts—fried—Fativre—toprovide—records—in—accordance
wrth—the-requrrements—of—this—chapter-shatt-warve—the
requirenent—of—the—verified—statement—

9 +5r—For—the—purpose-—of—this—section—punitive—damages
10 | may—be—awarded-for—conduct—whrch—rs—wiltiful;—wanton,—gross—or
11 | fragrants—reckiess;—or—conscrousty—rndifferent—to—the-rights
12 | of—the-resrdent—

® 9 0 e W N

13 ‘6 r—Forecover—attorneyts—fees—under—thrs—section,—the
14 | foltrowing conditionsprecedent—must—be—met-
15 far—wWrthin—i26—days—after—the—fitingof-a-responsive

16 | preading—or—defenstve—motion—to—=a—compiaint-—brought—under—this
17 | secttonrand-before—triat—thepartites—or—therr—designated

18 | representatrves—shatt—meet—in-mediatton—to—discuss—the—rssues
19 | of—tiabritty—and-damages—n—accordance—with—thrs-paragraph—for
20 | the—purpose—of—an—eariyresoiuntron-—of—the—matter—

21 T—¥rthinr66—days—after—the—ftiiIingof—theresponsive
22 | preading-or—defensrve-—motron—the—parties—shati—
23 a—Agree—onamedrator—If—the—partres—canmmot—agree—on

24 | a—mediator—the—defendant-—shatt—rmmedratety—notify—the—-court-
25 | whrchr—statt—=appornt—arediator—wrthin—to—days—after—such

26 | nottce—

27 b—Set—a—date—for medtatton—

28 e Prepare—an-order—for—the—court—that—identtfites—the
29 | meditator—the—scheduied—date—of—the—medratron—and-other-terms
30 | of—the—medratromr—Abseart—any—disagreement—between—the-partres-
31

21
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the—court—may—issute—the—order—for—themediatton—submitted-by
the-—parties—withouwt—a—thearing—
2—Fhe—mediatton-must—bhe—conciuded—within—tz26—days
afrer—tihre—f1ting—of—=a-responsrre—pieading-or—defensive—motton—
Flre—date—may—be—extended-onty-byagreement—of—ait-parties
subject—to—medration—under—tirrs—subsectron—
3—Fhe—mediatron—shatt-be—conducted—rn—the—fotitowing
manmTer—
a—PBach—party—shatt—ensure—that—ati-persons—mnecessary
for—compltete—settiement—avthorrtyarepresent—at—the
b—FRach—party—shatimediate—rn—good—fatth—
4+ —Alt—aspectsof—the-mediationr—whreh—are-—not
specrftecatiy—establirshed by —-thrs—subsectron—must—be-conducted
according—to—the—ruites—of practice—and—procedure—adopted-by
the—Supreme—Court—of—this—state—
Hr—3Ff—the-parttes—donot—settie—the—case-purswvant—to
medratron;—the—dast-offerof—the—defendant—made—at—mediation
shatt-be—recorded-by—the-mediator—in—a—wrrtten—report—that
states—the—amount—of—the—offer,—tire—date—the—offer—was—made—tn
wrrting,—and-the—date—the—offer—was—rejected—if-the—matter
subseguentty-proceeds—to—triat—under—this—sectron—and-the

plarntrffprevatis—bot—ts—awvarded-an—amount—in—damages+
exciusrve—of-attorneyts—fees—which—ts—equat—to-or—tess—than
thre—Tast—offer—made—by—thedefendant—=at-—medratron,—the
pixintiff—rs—not—entitied—torecover—any attorneyts—fees-

‘tcr—Thrs—subsection—appties—onty—to—cltaims—for
Irabtirty—and—damages—and—does not—appty—to—actrons—for
injunctive-retief-

A —This—subsectron—appires—to—att—causes-of—action
that—accrue—omr—or—after—October—+—3599—

22
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1 Fr—DBiscovery-of—financrat—information—for—the—purpose
2 | of—determiming—the—valive—of punttive—damages—may—rmot-be—hadt

3 | untess—the—piamtiff—shows—the—court-by-proffer—or—evidemnce—1n
4 | the—record—that-a—reasonabte—basis—exists—to—support—aciamm
5 | for—pumrtrve—damages—

6 {8 r—In—addititon—to—any-other—standards—for—punttive

7 | damages—any—award-of-punitive—damages—must—be—reasomable—in
8 | trghtt—of—the—=actuat—trarm—suffered-—bytheresrdent—and—the

9 | egregiousness—of—the—conduct—that-cautsed-—the—actuat—irarm—to
10 | the—resident—

11 Section 5. Effective July 1, 2001, and applying to

12 | causes of action accruing on or after that date, section

13| 400 0233, Florida Statutes, 1s created to read.

14 400 0233 Presuit notice, investigation, notification
15| of violation of resident's rights or alleged negligence;

16 | claims evaluation procedure; informal discovery; review.--

17 (1) As used 1in this section, the term:

18 (a) "Claim for resident's rights violation or

19 | negligence" means a negligence claim alleging injury to or the
20 | death of a resident arising out of an asserted violation of
21 | the rights of a resident under s. 400.022 or an asserted

22 | deviation from the applicable standard of care.

23 (b) "Insurer" means any self-insurer authorized under
24| s 627.357, liability insurance carrier, Joint Underwriting
25 | Association, or any uninsured prospective defendant.

26 (2) Prior to filing a claim for a violation of a

27 | resident's rights or a claim for negligence, a claimant

28 | alleging injury to or the death of a resident shall notify

29 | each prospective defendant by certified mail, return receipt
30 | requested, of an asserted violation of a resident's rights

31 | provided in s 400.022 or deviation from the standard of care

23
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1 A bill to be entitled

2 An act relating to long-term care; amending s.
3 400.0073, F.S , clarifying duties of the local
4 ombudsman councils with respect to inspections
5 of nursing homes and long-term-care facilities;
6 amending s 400 021, F S ; defining the terms

7 "controlling interest" and "voluntary board

8 member" and revising the definition of

9 'resident care plan" for purposes of part II of
10 ch. 400, F.S , relating to the regulation of

11 nursing homes, requiring the Agency for Health
12 Care Administration and the Office of the

13 Attorney General to study the use of electronic
14 monitoring devices in nursing homes; regquiring
15 a report; amending s. 400 023, F.S ; providing
16 for election of survival damages, wrongful

17 death damages, or recovery for negligence,

18 providing for attorney's fees for injunctive

19 relief or administrative remedy, providing that
20 ch 766, F S., does not apply to actions under
21 this section, providing burden of proof,

22 providing that a violation of a right is not

23 negligence per se; prescribing the duty of

24 care; prescribing a nurse's duty of care;

25 eliminating presuit provisions, eliminating the
26 regquirement for presuit mediation; creating s.
27 400.0233, F.S; providing for presuit notice,

28 prohibiting the filing of suit for a specified
29 time, requiring a response to the notice;

30 tolling the statute of limitations, limiting

31 discovery of presuit investigation documents;

1
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monitoring devices in nursing home facilities, an analysis of

the potential ramifications of requiring facilities to install

such devices when requested by or on behalf of a resident, the

impact of the devices on the privacy and dignity of both the

resident on whose behalf the device 1s installed and other

residents who may be affected by the device, the potential

impact on improving the care of residents, the potential

o N 0 W N

impact on the care environment and on staff recruitment and

9| retention, appropriate uses of any tapes if mandated by law,

10 | including methods and time frames for reporting any

11 | questionable incidents to the facility and appropriate

12 | regulatory agencies, appropriate security needed to protect

13 | the integrity of tapes for both the protection of the resident

14 | and direct care staff, and the potential ramifications on the

151 care environment of allowing the use of recorded tapes in

16 | legal proceedings, including any exceptions that should apply

17 | if prohibited. The Agency for Health Care Administration shall

18 | have the lead on the study and shall submit the findings and

19 | recommendations of the study to the Governor, the Speaker of

20 | the House of Representatives and the President of the Senate

21| by January 1, 2002

22 Section 4 Effective May 15, 2001, and applying to

23 | causes of action accruing on or after that date, section

24 | 400 023, Florida Statutes, 1s amended to read-

25 400.023 Civil enforcement.--

26 {1) Any resident whose rights as specified in this

27 | part are violated deprived—or—nfringed-upon shall have a

28 | cause of action agammstany-itcensee—responsibie—for—che

29 | wiodation. The action may be brought by the resident or his or
30| her guardian, by a person or organization acting on behalf of

31| a resident with the consent of the resident or his or her

16
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guardian, or by the personal representative of the estate of a

deceased resident regardless of the cause of death. If the

action alleges a claim for the resident's rights or for

negligence that caused the death of the resident, the claimant

shall be required to elect either survival damages pursuant to

s 46.021 or wrongful death damages pursuant to s. 768 21 when
the—caunse—of —deathr—resutted—from-the—deprivation—or
Infringement-of—the—decedent*s—rights If the action alleges a

claim for the resident's rights or for negligence that did not

cause the death of the resident, the personal representative

of the estate may recover damages for the negligence that

caused i1injury to the resident.The action may be brought in

any court of competent jurisdicticn to enforce such rights and

to recover actual and punitive damages for any wviolation of

deprivatronr—or—infringement—on the rights of a resident or for

negligence Any resident who prevails in seeking injunctive

relief or a claim for an administrative remedy is entitled to

recover the costs of the action, and a reasonable attorney's

fee assessed against the defendant not to exceed $25,000 Fees

shall be awarded solely for the injunctive or administrative

relief and not for any claim or action for damages whether

such claim or action is brought together with a request for an

injunction or administrative relief or as a separate action,

except as provided under s. 768.79 or the Florida Rules of

Civil Procedure. Sections 400 023-400.0238 provide the

exclusive remedy for a cause of action for recovery of damages

for the personal injury or death of a nursing home resident

arising out of negligence or a violation of rights specified

in s. 400 022 This section does not preclude theories of

recovery not arising out of negligence or s. 400 022 which are

available to a resident or to the agency. The provisions of

17
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chapter 766 do not apply to any cause of action brought under
ss. 400.023-400.0238.Any-piaintrff-—who prevaiis—in—any such
actton—may—be—entitied—to-recover—reasonablte—attorneyls—fees-
costs—of—the—actron—and—damages,—untess—the—court—frnds—that
the—piammtrff—has—acted—in-bad-faitth,—wrth—matrcrous—purpose
amt—that—there—was—a-comptete—absence—of—ea—justictablte—tssue
of—etther—faw—or—fact— A prevarting defendant—may—be—entitied
to—-recover—reasonable—attormeyts—fees—purswant—to—s—57 165+
FPhe—remedres—provided—mn—this—section—are—in—addirtion—to—and
cumutatrve—with—other—tegai—andadmrmstratrve remedres
avariabte—to-a-—resident—and—to-—thre-agency—

(2) In any claim brought pursuant to this part

alleging a violation of resident's rights or negligence

causing 1njury to or the death of a resident, the claimant

shall have the burden of proving, by a preponderance of the

evidence, that

(a) The defendant owed a duty to the resident;

(b) The defendant breached the duty to the resident;

(c) The breach of the duty is a legal cause of loss,

injury, death or damage to the resident, and

(d) The resident sustained loss, injury, death or

damage as a result of the breach.

Nothing in this part shall be interpreted to create strict

liability. A wviolation of the rights set forth in s 400.022

or in any other standard or guidelines specified in thas part

or in any applicable administrative standard or guidelines of

this state or a federal regulatory agency shall be evidence of

negligence but shall not be considered negligence per se.
2y—2Attorneysi—fees—shati—bebased—on—the—fortowrny

crrterra—

18
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‘o r—TFhe—time—and-—Itabor—required;

‘br—Fhenovetty—=and-drfficutty—of—the—cuestions+

“+cr—%he—skrti—requistte—to-perform—the—tegat—service
properiy;

‘dH—Fhe—preciustonof-other—empioyment—by—the—attorney
due—to—the—acceptance—of—the—case

ter—Fhe-—customary—fee

tfr—¥hether—the—fee—rs—fixedor—contrngents

~gr—Fhe—amount—involved-or—the—resutts—obtaineds

th—The—experience,—reputation, —and-abitityof—the
attorneys+

‘t—Fhe—costs—expended—to-prosecute—the—claimr

9 —The—type—of—fee—arrangement—between—the—attormey
and—the—cltrent

Y —whether—the—retevant—market—regqurres—a—-tcontingency
fee-multipirertoobtzin—competent—counset+

3—Whether—the—attorney-—was—ablte—to—mrtrgate—the—risk
of monpayment—in—any—way—

(3) In any claim brought pursuant to s. 400 023, a

licensee, person or entity shall have a duty to exercise

reasonable care. Reasonable care is that degree of care which

a reasonably careful licensee, person or entity would use

under like circumstances

(4) In any claim for resident's rights violation or

negligence by a nurse licensed under Part I of chapter 464,

such nurse shall have the duty to exercise care consistent

with the prevailing professional standard of care for a nurse.

The prevailing professional standard of care for a nurse shall

be that level of care, skill, and treatment which, in light of

all relevant surrounding circumstances is recognized as

19
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acceptable and appropriate by reasonably prudent similar

nurses.
(5)43* A licensee shall not be liable for the medical

negligence of any physician rendering care or treatment to the

resident except for the administrative services of a medical

director as reguired in this part Nothing in this subsection

shall be construed to protect a licensee, person, or entity

from liability for failure to provide a resident with
appropriate observation, assessment, nursing diagnos:s,
planning, intervention, and evaluation of care by nursing
staff.

{(6) The resident or the resident's legal

representative shall serve a copy of any complaint alleging in

whole or in part a violation of any rights specified in this

part to the Agency for Health Care Administration at the time

of filing the ainitial complaint with the clerk of the court

for the county in which the action is pursued. The requirement

of providing a copy of the complaint to the agency does not

impair the resident's legal rights or ability to seek relief

for his or her claim.

(7)  An action under this part for a violation of

rights or negligence recognized herein is not a claim for

medical malpractice, and the provision of s. 768.21(8) do not

apply to a claim alleging death of the resident

tH—Etxrmants—atteginga—deprivatromror—mifrrmgement
of—adequate—and-appropri=zte-—irearth—care-pursvant—to-—s—
486022tk —whitch—resuited—in—persomat—injury—to—or—the
dextir-of—=a—restdent—shait-—conduct—an—rnvestrgation—whrch—shatt
nctvde—a-review—by-a—trcensed-physreranor—registered-nurse
famritar—with—the—standard-of-nursing-care—for—nursnghomne
resrdents-pursuant—to—this—part—any—comptamt—attegrng——such
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a—deprrvatron—or—infringement—shatt—be—=accompanredt—by—=
verified—statement—from—thereviewer—that—there-—exrsts—reason
to—betieve—that—a—deprivationor—mfringement—occurred—during
the-residentts—stay—at—thenursing—home—Such-opinton—shatt
Pe—-pased-on-records—or—other—informationr—avatiabte—at—the—time
that—sutt—rs—fried—Fatiuvre—to provide—records—n—accordance
with—the—requirenents—of—this—chapter—shalti—watve—the
requirement—of—the—verrfred-statement—

+SH—Por—the—purpose—of-thrs—sectron,—punrtrve—damages
may—be—awarded-for—conduct—whrch—rs—writful—wanton;,—gross—or
fiagrant—recktess,—or—conscrousty—indifferent—to—the—rights
of—the-—resrdent—

6 —TFo—recover—attorney!ls—fees—under—this—sectron—tie
fotiowing condrtrons—precedent mast—be—met—

ta—Wrthmr—2o—days—=after—the—fritng—of—=a—responsive
pieadrngor—defensrve—motionr—to—a-compiaint-brought—under—tixrs
sectron—and-before—trialt;—the—partres—or—their—designated
representatives—shali—meet—in—mediation—to—discuss—the—issues
of—~tiabitity—and-damages—in—accordance—with—this-paragraph—for
the-purpose—of-—an—earty—resociutron—of—tire—matter—

TI—wrthn—6t6—days—after—the—fitingof—the-responstve
preading-or—defenstve—motron—the—parties—shati—
a—Agree—on—a medrator—if—the-partres—canmot—agree—on

amediator—the—defendant—shati—rmmediatety—notify—the—courts
whtehr—shati—appoint—a—medrator—within—t6—days—=after—such
notree—

b—=S8et—a—date—for—medratron—

cr—Prepare—an-order—for—the—court—that—identrfies—the
medrators—the—scheduied—date—of—the—mediation—andother—terms
of—the—medration—Absent—any disagreement—between—the—partiesr-
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the—court—may—rssue—theorder—for—the-mediation—submittedby
thre—partres—without—=a-—ihearing-
Z——Fhe—mediation—mrst—be—conciuded—wrthin—i26—days
after—the—fitingof—=aresponsrre—pieadng or—defens+ve—motton—
Fre—date—may—tre—extended-onty-byagreement—of—=ait-parties
subject—to-medratron—under—tirrs—subsection—
F—Fhe-medratronr—shati—be—comducted—inr—the—fottowing
mamrer—
a—FEachparty—shaii—emrsure—that—ait-persons—necessary
for—comptete—settiement authority are present—at—the
medratron—
b—Fach—party —shait—medrate—rnr—good—fatth—
4-—Att—aspects—of—themedratron—whrch—are—mnot
specrfrcatiy—estabirshed—by—this—subsection—rust-be—conducted
Fecording—to—the—rutes—ofpractrce—and-procedure—adopted—by
the—Supreme—Court—of—this—state—-
tH—Ff—tihre-partres—donot—settie—the—case—purstant—to
medratron—the—tast offer—of the—defendant—made—at—mediatton
shati-—be—recorded—bythe—medrator—rmr=a—writtenr report—that
states—the—amount—of—the offer —the—date—the—offer—was—madte—tn
writing—and—the—date—the-—offer—was—retected—If—the—matter
subsequentiy—proceeds—to—trrat—under—this—sectron—and-the
pramtrff-prevarts-but—is—awarded-an—amount—in—damages;
excliusrve—of—attormeyts—fees, —whrch—rs—equat—to—or—tess—than
the—tast—offer-made—by—the—defendant—at—medratron,—the
piaintrff—rs—not—entrtied-—to—recover—any—=attormey's—fees—-
tor—Fhrs—subsection—apptres—onty—to—ciatms—for
rabrirty—and-damages—and-does—not—appty—to—actions—for
injunctive-—retret-
td—Fhis—subsectronrapptres—to—ati—causes—of—=actron

_that—accrue—onor—after—October—31—3599—
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+FH—Btscovery—of—financrai—informatron—for—tire—purpose
of—determmrimg—thre—vatve—of-punrtive—damages-may—mot—be—trad
antess—the—praintrff—shows—the—court—by profter—or—evrdence—in
the—record—that—a—reasonabie—basrs—exrsts—to—support—a-citaim
for-pumtrve—damages—

B —Inr=addition—to-any—other—standards—for—punrttve
damages —any—award-of-punitrve—damages—must—be—reasonmable—in
Tight-of—the—actuai—harm—suffered-by—the—resrdent—and-—the
egregrousness—of—che—conduct—that—caused-—the—actuati—harm—to
the—resxrdent—

Section 5. Effective May 15, 2001, and applying to
causes of action accruing on or after that date, section
400.0233, Florida Statutes, is created to read

400 0233 Presuit notice; investigation, notification

of violataion of resident's rights or alleged negligence;

claims evaluation procedure, informal discovery; review.--

(1) As used in this section, the term-

{a) "Claim for resident's rights violation or

negligence" means a negligence claim alleging injury to or the

death of a resident arising out of an asserted violation of

the rights of a resident under s 400 022 or an asserted

deviation from the applicable standard of care

(b} "Insurer" means any self-insurer authorized under

s. 627 357, liability insurance carrier, Joint Underwriting

Association, or any uninsured prospective defendant

(2) Prior to filing a claim for a violation of a

resident's rights or a claim for negligence, a claimant

alleging injury to or the death of a resident shall notify

each prospective defendant by certified mail, return receipt

requested, of an asserted violation of a resident's rights

provided in s. 400.022 or deviation from the standard of care

23
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By the Committee on Elder & Long-Term Care and
Representative Green

1 A bill to be entitled

2 An act relating to long-term care, amending s

3 400 0073, F S , relating to state and local

4 ombudsman council investigations, requiring

5 ombudsman verification and reporting of nursing
6 home staff on duty and the posting thereof;

7 providing penalty for refusal of a nursing home
8 or assisted living facility to allow entry to

9 an ombudsman, amending s. 400 021, F S ;

10 revising definitions; defining "controlling

11 interest" and "voluntary board member",

12 creating s. 400.0223, F.S., requiring nursing
13 homes to allow electronic monitoring of

14 residents in their rooms; requiring posting of
15 notice, providing facility requirements;

16 providing penalties, amending ss 400 023 and
17 400.429, F S ; providing for civil actions to
18 enforce nursing home and assisted living

19 facility residents' rights, providing who may
20 pursue such actions; providing for attorney's
21 fees and costs; providing the burden of proof;
22 providing evidence of breach of duty; providing
23 certain liability; limiting period for

24 commencement of actions; providing definitions;
25 providing for claims involving death of the

26 resident; providing for punitive damages;

27 providing nonenforceability of judgments or

28 agreements concealing certain information;

29 requiring facility repcrt of a judgment or

30 agreement to the Agency for Health Care

31 Administration within a specified period,

1
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1 (8) The facility administrator may require a resident

2| or legal representative who wishes to install an electronic

3| monitoring device to make the request in writing.

4 (9) Subject to the Florida Rules of Evidence, a tape

5 | created through the use of electronic monitoring shall be

6 | admissible in either a civil or criminal action brought in a

7| Florida court.

8 {10) (a) A licensee who operates a nursing home

9| facility in violation of this section 1s subject to a fine not
10 | exceeding $500 per violation per day pursuant to s. 400.102.
11 (b) A person who willfully and without the consent of
12 | a resident or legal representative hampers, obstructs, tampers
13 | with, or destroys an electronic monitoring device or tape

14 | commits a misdemeanor of the first degree, punishable as

15 | provided in s 775.082 or s. 775.083.

16 Section 4. Effective October 1, 2001, section 400 023,
17 | Florida Statutes, 1s amended to read:
18 (Substantial rewording of section See
19 s. 400.023, F S., for present text.)
20 400.023 (Civil actions to enforce nursing home
21 | residents' rights --
22 (1) (a) Sections 400 023-400.0242 provide the exclusive
23 | remedy for any civil action against a nursing home licensee,
24 | facility owner, facility administrator, or facility staff for
25 | recovery of damages from personal injury to or death of a
26 | nursing home resident arising out of negligence or depraivation
27 | of rights specified in s 400 022. This exclusivity applies to
28 | and includes any claim against an employee, agent, or other
29 | person for whose actions the licensee 1s alleged to be

30 | vicariously liable and to any management company, parent

31 | corporation, subsidiary, lessor, or other person alleged to be

14
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1| directly liable to the resident or vicariously liable for the
2 | actions of the licensee or its agent

3 (b) However, ss 400.023-400 0242 do not prohibit a

4 | resident or a resident's legal guardian from pursuing any

S| administrative remedy or injunctive relief available to a

6 | resident as a result of a deprivation of the raights specified
7] 1n s 400 022, whether or not the deprivation of rights

8 | resulted in personal injury to, or the death of, the resident.
9| In any case where there 1s a deprivation of rights that does
10 | not involve personal injury or death, including any claim for
11| injunctaive relief or an administrative remedy, the prevailing
12 | party shall be entaitled to recover reasonable attorney's fees,
13 | not to exceed $25,000, and costs from the nonprevailing party;
14 | however, the joinder of a claim under this paragraph with a

15| claim under paragraph (a) shall not be the basis for an award
16 | of fees or costs in such claim under paragraph (a). Except as
17 | otherwise set forth in this paragraph, 1t is the intent of the
18 | Legislature that this provision for attorney's fees be

19 | interpreted 1n a manner consistent with federal case law
20 | involving an action under Title VII of the Civil Rights Act.
21 (c) In addition to the remedies provided in ss

22| 400 023-400 0242, a resident, a resident's legal guardian, or
23 | the personal representative of the estate of a deceased

24 | resident may pursue an action under s 415.1111 In addition,
25| a resident or a resident's legal guardian shall be entitled to
26 | pursue a claim for damages or injunctive relief for those

27| violations of s. 400.022 that do not result in personal injury
28 | or death.

29 (2) A claim pursuant to ss. 400.023-400.0242 may be

30 | brought by the resident or his or her legal guardian, by a

31 | person or organization acting on behalf of a resident with the

15
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consent of the resident or his or her guardian, or, if the

resident has died, the personal representative of the estate

of the deceased resident

{(3) In any claim brought pursuant to ss

400.023-400.0242, the claimant has the burden of proving by a

preponderance of the evidence that

{a) Each defendant had an established duty to the

resident;

(b) Each defendant breached that duty;

(c) The breach of that duty is the proximate cause of

the personal injury to, or the death of, the resident, or the

proximate cause of the deprivation of the resident's rights

specified in s. 400 022; and

(d) The proximate cause of the personal injury, death,

or deprivation of the resident's rights resulted in damages.

(4) For purposes of ss. 400.023-400 0242, a licensee

breaches its established duty to the resident when i1t fails to

provide a standard of care that a reasonably prudent nursing

home would provide under the same or similar circumstances A

deprivation of the rights specified in s. 400.022 or in any

other standard or guidelines specified in this part or in any

applicable administrative standard or guidelines of this state

or a federal regulatory agency shall be evidence of a breach

of duty by the licensee

(5) A licensee shall not be liable for the medaical

negligence of any physician rendering care or treatment to the

resident except for the services of a medical director as

required in this part Nothing in this subsection shall be

construed to protect a licensee from liability for failure to

provide a resident with appropriate observation, assessment,

16
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nursing diagnosis, planning, intervention, and evaluation of

care by nursing staff

{(6) An action for damages brought under ss.

400.023-400.0242 must be commenced within 2 years after the

date on which the incident giving rise to the action occurred

or within 2 years after the date on which the incident ais

discovered, or should have been discovered with the exercise

of due diligence. However, the action may not be cormmenced

later than 4 years after the date of the incident or

occurrence out of which the cause of action accrued. In any

action covered by this subsection in which it is shown that

fraud, concealment, or intentional misrepresentation of fact

prevented the discovery of the injury, the period of

limitation 1s extended forward 2 years from the time that the

injury is discovered, or should have been discovered with the

exercise of due diligence, but such period may not in any

event exceed 7 years after the date that the incident giving

rise to the injury occurred

(7) As used in ss 400 023-400.0242, the term

(a) "Claimant" means any person who is entitled to

recover damages under this part.

(b) "Licensee' means the legal entity identified in

the application for licensure under this part which entity is

the licensed operator of the facility.

(c) "Medical expert" means a person duly and regularly

engaged in the practice of his or her profession who holds a

health care professional degree from a university or college

and has had special professional training and experience, or a

person who possesses special health care knowledge or skill,

concerning the subject upon which he or she is called to

testify or provide an opinion

17
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1 (d) "Resident" means a person who occupies a licensed
2| bed in a facality licensed under this part
3 (8) Sections 768 16-768 26 apply to a claim in which
4 | the resident has died as a result of the facility's breach of
5| an _established duty to the resident. In addition to any other
6 | damages, the personal representative may recover on behalf of
7] the estate pursuant to ss. 768 16-768.26. The personal
8 | representative may also recover on behalf of the estate
9 | noneconomic damages for the resident's pain and suffering from
10 | the time of injury until the time of death. The limitations
11| set forth in s 768.21(8) do not apply to a claim maintained
12 | under this section where a resident has died as a result of
13 | the nursing home's breach of a duty to the resident
14 (9) For the purpose of this section, punitive damages
15 | may be awarded for conduct which 1s willful, wanton, gross or
16 | flagrant, reckless, or consciously indifferent to the rights
17 | of the resident.
18 (10) Discovery of financial information for the
19 | purpose of determining the value of punitive damages may not
20 | be had unless the plaintiff shows the court by proffer or
21 | evidence in the record that a reasonable basis exists to
22 | support a claim for punitive damages.
23 (11) In addition to any other standards for punitaive
24 | damages, any award of punitive damages must be reasonable in
2 light of the actual harm suffered by the resident and the
26 | egregiousness of the conduct that caused the actual harm to
27 | the resident
28 (12) Any portion of an order, judgment, arbitration
29 | decision, mediation agreement, or other type of agreement,
30 | contract, or settlement that has the purpose or effect of
31 | concealing information relat:ng to the settlement or

18
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resolution of any claim or action brought pursuant to this

part is void, contrary to public policy, and may not be

enforced. No court shall enter an order or judgment that has

the purpose or effect of concealing any information pertaining

to the resolution or settlement of any claim or action brought

pursuant to ss. 400 023-400 0242 Any person oxr governmental

entity has standing to contest an order, judgment, arbitration

W 9 Ol Ww N

decision, mediation agreement, or other type of agreement,

9 | contract, or settlement that violates this subsection A

10 | contest pursuant to this subsection may be brought by a motion

11 ] or an action for a declaratory judgment filed in the circuit

12 | court of the circuit where the violation of this subsection

13 | occurred

14 (13) The defendant must provide to the agency a copy

15| of any resolution of a claim or ciaivil action brought pursuant

16 | to ss 400.023-400.0242 within 90 days after such resolution,

17 | including, but not limited to, any final judgment, arbitration

18 | decision, order, mediation agreement, or settlement. Failure

19 | to provide the copy to the agency shall result in a fine of

20 |$500 for each day 1t is overdue The agency shall develop

21| forms and adopt rules necessary to administer this subsection.

22 Section 5. Subsections (1) through (11) of section

23| 400.023, Florida Statutes, as amended by this act, shall apply

24 | to causes of action accruing on or after October 1, 2001.

25| Subsections (12) and (13) of section 400.023, Florida

26 | Statutes, as amended by this act, shall apply to causes of

27 | action in existence on October 1, 2001.

28 Section 6. Effectaive October 1, 2001, and applicable
29 | to causes of action accruing on or after that date, section
30 )] 400.0235, Florida Statutes, 1s created to read-

31
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By the Fiscal Responsibility Council and Committee on
Elder & Long-Term Care and Representatives Green and Murman

1 A bill to be entitled

2 An act relating to long-term care; amending s.
3 400.0073, F S., relating to state and local

4 ombudsman council investigations, requiring

5 ombudsman verification and reporting of nursing
6 home staff on duty and the posting thereof,

7 providing penalty for refusal of a nursing home
8 or assisted living facility to allow entry to

9 an ombudsman; amending s. 400.021, F S.;

10 revising definitions, defining "controlling

11 interest" and "voluntary board member";

12 creating s 400 0223, F S , requirang nursing
13 homes to allow electronic monitoring of

14 residents 1in their rooms, requiring posting of
15 notice, providing facility requirements,

16 providing penalties, amending s 400 023, F S ,
17 provading for election of survival damages,

18 wrongful death damages, or recovery for

139 negligence, providing for attorney's fees for
20 injunctive relief or administrative remedy,

21 providing that ch 766, F.S., does not apply to
22 actions under this section, providing burden of
23 proof; providing that a violation of a right is
24 not negligence per se, prescribing the duty of
25 care, prescribing a nurse's duty of care,

2€ eliminating presuit provisions, eliminating the
27 requirement for presuit mediation; requiring a
28 copy of complaint to be served to the Agency

29 for Health Care Administration, creating s.

30 400 0233, F.S., providing for presuit notice;
31 prohibiting the filing of suit for a specified

1
CODING:Words strtcken are deletions; words underlined are additions.




Florida House of Representatives - 2001 CS/HB 1879
187-937-01

(10) (a) A licensee who operates a nursing home

facility in violation of this section 1s subject to a fine not

exceeding $500 per violation per day pursuant to s 400 102.

{b) A person who willfully and without the consent of

a resident or legal representative hampers, obstructs, tampers

with, or destroys an electronic monitoring device or tape

commits a misdemeanor of the first degree, punishable as

o J O UL W

provided in s 775.082 or s 775 083

9 Section 4. Effective July 1, 2001, and applying to

10 | causes of action accruing on or after that date, section

11| 400.023, Florida Statutes, is amended to read:

12 400.023 Civil enforcement --

13 (1) Any resident whose rights as specified in this

14 | part are violated deprived-or—infringed—upon shall have a

15 | cause of action for long-term care facility negligence against
16 | any—trcensee—responsibie—for—tihe—viotatron. The action may be

17 | brought by the resident or his or her guardian, by a person or

18 | organization acting on behalf of a resident with the consent
19| of the resident or his or her guardian, or by the personal
20 | representative of the estate of a deceased resident regardless

21| of the cause of death If the action alleges a claim for the

22 | resident's rights or for negligence that caused the death of

23 | the resident, the claimant shall be reguired to elect either

24 | survival damages pursuant to s 46 021 or wrongful death
25 | damages pursuant to s 768.21 when—the-cause-of—death—resuited
26 | from—the—deprivationor—nfringement—of—the—decedentis—rrghts,

27| If the action alleges a claim for the resident's rights or for

28 | negligence that did not cause the death of the resident, the

29 | personal representative of the estate may recover damages for

30 | the negligence that caused injury to the resident.The action

31 | may be brought in any court of competent jurisdiction to
16
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enforce such rights and to recover actual and punitive damages

for any violation of deprrvatron—or—infringement—on the rights

of a resident or for negl:gence Any resadent who prevails in

seeking injunctive relief or a claim for an administrataive

remedy is entitled to recover the costs of the action, and a

reasonable attorney's fee assessed against the defendant not

to exceed $25,000. Fees shall be awarded solely for the

o N o0 U b W NN

injunctive or administrative relief and not for any claim or

9 | action for damages, whether such claim or action is brought

10| together with a request for an injunction or administrative

11| relief or as a separate action, except as provided under s

12| 768.79 or the Florida Rules of Civil Procedure Sections

13| 400 023-400 0238 provide the exclusive remedy for a cause of

14 | action for recovery of damages for the personal injury or

15 | death of a nursing home resident arising out of negligence or

16 | violation of rights specified in s. 400 022 This section

17 | shall not be construed as precluding theories of recovery not

18 | arising out of negligence or s 400.022 that are available to

19| a resident or to the agency The provisions of chapter 766 do

20 | not apply to any cause of action brought under ss.

21 ] 400.023-400.0238. Anyptamtrff—whoprevatis—in—any—such

22 | action—may—be—entrtied—to—recoverreasomabie—attorneyts—fees-
23 | costs—of—the—actron,—and-damages;,—untess—the—court—finds—that
24 | the—rpizintrff—has—acted—n—bad—farth—with matrcrous—purpose-

25 | anmd—that—there—was—a—complete-absenceof-a—justiciable—issue

26 | of—etther—taw—or—fact—Prevarirng—defendants—may—be—entrtied
27 | to—recover—reasonablte—attorneyts-fees—pursuant—to—s-—57-105~

28 | The—remedres—provided—in—tirrs—sectron—are—in—-addrtion—-to—and

29 | cvmuiatrve—with-other—tegat—and—admintrstratrve—remedies

30 | avartabte—to-—a—resident—and—to—the-agency—

31

17

CODING:Words stricken are deletions; words underlined are additions




W N0 WU W NN

S U N N S S S S S Lo o o e e B e e e
H O W O N O U P» W N KK O VW ® N O Ul » W N +H O LV

Florida House of Representatives - 2001 CS/HB 1879
187-937-01

(2) In any claim for long-term care facility

negligence causing injury to or the death of a resident, the

claimant shall have the burden of proving, by a preponderance

of the evidence, that

(a) The defendant owed a duty to the resident,

(b) The defendant breached the duty to the resident,

{c) The breach of the duty 1s a legal cause of loss,

injury, death, or damage to the resident, and

(d) The resident sustained loss, injury, death, or

damage as a result of the breach.

Nothing in this part shall be interpreted to create strict

liability. A violation of the rights set forth in s. 400 022

or in any other standard or guidelines specified i1n this part

or in any applicable administrative standard or guidelines of

this state or a federal regulatory agency shall be evidence of

negligence but shall not be considered negligence per se.
2 —Attornmeysi—fees-—shatt—be—based-on—the—fotiowing
crrtertar
‘o r—The—trme—amd—tabor—regquireds
o r—Fhe—rnovetty—and-diffreutty—of—the—questtons;
tor—Fhe—skitti—regqurs+te—to—performtire—tegal—service
propertys
{d—TFhre—prectustonrof—other—emptoyment—by—the—=attormey
due—to—the—acceptance—of—tire—case;
ter—The—customary—fee+
tftr—hhetirer—the—fee—is—fixed-or—contingents
‘gr—Fhe—amount—itnvotved-or—the—resuits—obtained;
tirr—TFhe—experrence;—reputatron—and-abrizty—of—the
attorneys+
1 —Fhe-costs—expended—to-prosecute—the—ciarms
18
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tr—Fhre—type—of—fee—arrangenent—between—the—=ttorney
amd—the—citerrts

Ho—Hhrether—the—retevant-market —requrres—a-contingency
fee—muttrptrer—to—obtarncompetent—counsel;

~H—¥hether—the—attormrey—was—abie—to—mztrgate—the—rrsk
of—ronpayment—In—any-—way-

(3) In any claim for long-term care facility

negligence, a licensee, person, or entity shall have a duty to

exercise reasonable care. Reasonable care is that degree of

care which a reasonably careful licensee, person, or entity

would use under like circumstances

(4) In any claim for long-term care facility

negligence, a nurse licensed under part I of chapter 464 shall

have the duty to exercise care consistent with the prevailing

professional standard of care for a nurse The prevailing

professional standard of care for a nurse shall be that level

of care, skill, and treatment which, in light of all relevant

surrounding circumstances, i1s recognized as acceptable and

appropriate by reasonably prudent similar nurses.

(5)43+ A licensee shall not be liable for the medical

negligence of any physician rendering care or treatment to the

resident except for the administrative services of a medical

director as required 1in this part. Nothing in this subsection

shall be construed to protect a licensee, person, or entity

from liability for failure to provide a resident with
appropriate observation, assessment, nursing diagnosis,
planning, intervention, and evaluation of care by nursing
staff.

{(6) The resident or the resident's legal

representative shall serve a copy of any complaint alleging,

in whole or in part, the violation of any rights specified in
19
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this part to the Agency for Health Care Administration at the

time of filing the initial complaint with the clerk of the

court for the county in which the action 1s pursued

4 —Etaimants—atFeginga—deprivatron—or—infrrngement
of—adegquate—and-appropriate—treatth—care—pursuvant—to—s—
466022t tk—which-resaited—1inpersonai—injury—to-or—the
deati-of—a—resident —shati—conduct—an—investigation—which-shatt
mciude—a—review—by aticensed-phystcianr or—registered—nurse
famitiar—with—the—standzrd-of—nursing-care—for—mursrng—home
resrdents-pursuant—to—this—part—2&ny-complaint—atteging—such
a-deprivatronr-or—mirrmgement—shalti-—be—accompanred-—by—=
verrfied—statement—from—the—revrewer—that—there-exrsts—reason
to—beiteve—that—=a—deprivatron-or—infringement-occurred-durrng
the—residentts—stay—at—thenursing—iome—Such—opimton——shatt
be—based-on—records-or—other—rnformation—avaiiabte—at—the—trme
that—suitt—rs—fited—Faiiure—to-provide—records—rn—accordance
wrth—the—reguirements—of—this—chapter—shatt—warve—the
regquirement—of—the—verrfied-statement-

t5t—For—the-—purpose—of—thrs—sectron,—pumrtrvedamages
may—be—awarded—for—conduct—whrch—ts—wittfui—wantonr—gross-or
fragrant—rechkitess—or—consciousty—ndrfferent-to—the—rights
of—the-restdent—

t—Fo—recover-attormey-s—fees—under—this—secttomn,—the
fottowring—condrtions—precedent must—be—met—

tar—Within—126—days—after—the—fiting of = responsive
pleading—or—defenstve—motion—to—a—compltaint—brought—under—this
sectionand-before—triat—the parties-or—therr—desrgnated
representatives—shati—meet—in—mediatton—to—drscuss—the—tssues
of—tiabitity—and—damages—in—accordance—wrth—this—paragraph-for
the-purpose—of—anr—earty—resoiutron—of—-tche—matter—

20
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+—¥ithin—6o—days—atter—the—fitingof—therespensrye
rieading—or—defensivemotron—the-partres—shati-

a—Agree—on-a-mediator—if—the—parttes—cannort—agree—on
a—medrator;—thedefendant—shati—rmmedratety—notify—the—court+

E X " . +-O—car £4 et

nottce—

b—8et—a—date—for—medratron—

c—Prepare—an—order—for—the—court—that—tdentifies—the
medrator—the—scheduteddate-—of—the-mediatiton—and—other—terms
of-the—medration—absent—any-disagreement—between—the-parties,
tire—covrt—may—tssuwe—the—order—for—the-medratton—submitted-by
the-partres—without—a—hearing—

2—Fhe—medration-must—be—conciuded—within—-t26—days
after—the—friing—of—=a—responsrve-piteadingordefensive—motron—
Fhe-date—may-be—extended—onty—-by-agreement-of-ati—-parties
subject—to—medration—under—tirrs—subsection—

I Fhe—medratron—shait—be—conducted—n—the—foltowing
manner—

a——Each-party—shati-ensure-tiat—-ati-persons—necessary
for—complete—settiement—aunthority—are—present—at—the
mediation—

b—Fach-party—shatt—medrate—rn—good—farth—

4+ —All—=aspects—of—themedratron—winrch—are-not
specitficatty—estabitshed-by—this—subsection-must-be—conducted
accordrng—to—the—rutes—ofpractrce—=and-procedure—adopted-by
the—Supreme—tCourt—of—tins—state—-

‘br—Ff—theparties—do—not—settie—the—case—pursuvant—to
mediation—thre—tast—offer—of-—thedefendant—made—at—mediation
sttt —recordedt—by—tire—medrator—Tra—wrrtter rerort—tiret
strtes—tire—ameurt—of—tire—offer—the—date—thre—of fer—was—made—inr
wrrtrmgand—thre—date—tire—offer—was—redectedt—Ff—thematter

21
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subsequentiyproceeds—to—triat—under—thrs—section—and-the
riarmtrffprevairis—but s awarded-anmamount—rn—damagess
exclustve—of—attorneyts—fees—which—ts—equat—+o—or—tess—than
the—tast-of fermade—by—thedefendant—at—mediatromr,—the
piaintrff—rsnot—entrtied-torecover—any—attorneyis-—fees—-
{er—Fhis—subsectron—appties—ontyto—cltaims—for
Hab+ttty—and-damages—and-does—not—appity—to—actions—for
myunctrve—retief—
+H—Fhts—subsectionappties—to—att-—cavses—of—action
that—acceruae—onor—aftter October—3+—1595—
+F—Dbtscovery—of—frnancratr—information—for—the—purpose
of—determining—the—vaiuve—of punirtive—damages—may—not—be—had
mtess—the—plaintiff—shows—the——court—by proffer-or-—evidence—n
the—record—that—areasonable-basts—extsts—to—support—a—ciaim
for—pumrtive—damages—
tH—Fnadditron—to—any—other—standards—forpumnitrve
damages,—any—award-of—punitive—damages—must—e—reasonabie—in
Hoght—of—the—actuval—-harm—suffered—by—the-resident—and-the
egregiousness—of-the—conduct—that—caused—the—actuat—harm—to
the——resrdent—
Section 5. Effective July 1, 2001, and applying to
causes of action accruing on or after that date, sectaion
400 0233, Florada Statutes, 1is created to read

400 0233 Presult notice, investigation; notification

of violation of resident's rights or alleged negligence,

claims evaluation procedure, informal discovery; review.--

(1) As used 1n this section, the term:

(a) "Claim for long-term care facility negligence"

means a negligence claim alleging injury to or the death of a

resident arising out of an asserted violation of the rights of

22
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Ch. 2001-45 LAWS OF FLORIDA Ch. 2001-45
(14)A13) “Nursing service” means such services or act: as may he ren-

dered, directly or indirectly, to and in behalf of a person by individuals as
defined 1n s. 464.003

(150144 “Planning and service area” means the geographic area in which
the Older Americans Act programs are admimistered and services are deliv-
ered by the Department of Elderly Affairs

(16151 “Respite care” means admission to a nursing home for the pur-
pose of providing a short period of rest or relief or emergency alternative care
for the primary caregiver of an individual receiving care at home who,
without home-based care, would otherwise require mnstitutional care

(173169 “Resident care plan” means a written plan developed, main-
tained, and reviewed not less than quarterly by a registered nurse, with
partiaipation from other facility staff and the resident or his or her designee
or legal representative, which includes a comprehensive assessment of the
needs of an individual resident, the type and frequency of services required
to provide the necessary care for the resident to attain or maintain the
highest practicable physical, mental, and psychosocial well-being, a listing
of services provided within or outside the facility to meet those needs, and
an explanation of service goals The resident care plan must be signed by the
director of nursing and the resident, the resident’ b%?&lgr)_oe or the resident’s
legal representative

(18)117) “Resident designee™ means a person, other than the owner, ad-
minstrator, or employee of the facility, designated in writing by a resident
or a resident’s guardian, if the resident 1s adjudicated incompetent, to be the
resident's representative for a specific, himted purpose

(19)38) “State ombudsman council” means the Statc Long-Term Care
®mbudsman Council estabhished pursuant to s 400 0067

{20)_ “Voluntary board member” means a director of a_not-for-profit corpo-

ration or orgamization who serves solely in a voluntary capacity for the
corporation or organization, does not receive any remuneration for his or her
services on the board of directors, and has no financial interest in the corpo-

ration or orgamzatlon The agencx shall recognwo a person as a voluntary

director and and  the not-for- profit cor corpo ration or urbamzatmn which aﬂlrms that

the director conforms to this definition The statement alfirming the status
of the director mugst be submitted to the agency on a form _provided by the
agency

Section 3. The Agency for Health Care Administration and the Office of

Ch. 2001-45 LAWS OF FLORIDA Ch. 2001-45

by or on behalf of a resident; the impact of the devices on the privacy and
dignity of the resident on whose behalf the device 1s 1nstalled and other

{emdents who may be affected by the device, the potential impact on improv-
1ng the care of residents, the potential impact on the care environment and

on staff recruitment and retention, appropriate uses ot any_tapes if man-
dated by law, including methods and timeframes for reporting any question-
able incidents to the facility and appropriate regulatory agencies, appropri-

ate security needed to protect the integrity of tapes for the protection of the
resident and direct-care staff; and_the potential ramifications on the care

environment of allowing the use of recorded tapes in legal proceedings,
ncluding any exceptions that should apply if prohibited The Agency for
Health Care Administration shall lead the study and shall submut the find-
ings and recommendations of the study to the Governor, the President of the
Senate, and Speaker of the House of Representatives by January 1, 2002

Section 4  Effective May 15, 2001, and applying to causes of action accru-
ing on or after that date. section 400 023, Florida Statutes, 1s amended to
read:

400.023 Civil enforcement —

{1) Any resident whose rights as specified 1n this part are violated de-
-or-fringed-upon shall have a cause of action agairet-any licansee
responsible for-the-violatien The action may be brought by the reaident or
his or her guardian, by a person or organization acting on behalf of a resi-
dent with the consent of the resident or his or her guardian, or by the
personal representative of the estate of a deceased resident regardless of the
cause of death. If the action alleges a claim for the resident’s rights or for
neghgence that caused the death ol the resident, the claimant shall be
required to elect either survival damages pursuant to s 46 021 or wrongful
death damages pursuant to s 768 21 whenthecauseot-death resulted from
the deprivation orinfringement of the decedent’s rights. If the action alleges
a claim for the resident’s rights or for neghgence that did not cause the death
of the resident, the personal representative of the estate may recover dam-
ﬁges for the negligence that caused injury to the resident The action may
e brought in any court of competent jurisdiction to enforce such rights and
to recover actual and punitive damages ftor any violation of depavatien-or
infringement-on the rights of a resident or for neglhigence. Any resident who

prevails in seeking injunctive rehief or a claim for an administrative remedy
18 entitled to recover the costs of the action, and a reasonuable attorney’s fee

assessed against the defendant not to exceed $25,000 Fees shall be awarded
golely for the injunctive or admmistrative relief and not tor any claim or

action for damages whether such claim or action 1s brought together with
a request for an 1njunctien or adminustrative relief or as a separate action,

the Attorneyv General shall jointly study the potential use of electronic mont-
tonng devices 1n_nursing home facihities licensed under part 11 of chapter

400, Flonda Statutes The study shal mc@e but not be limited to, a review

except as provided under s. 768.79 or the Florida Rules of Civil Procedure

Sections 400 023-400.0238 provide the exclustve remedy for a cause of action

for recovery of damages for the personal imury or death of a nursing home

of the current use of electronic momtoring devices by nursing home facilities
and thear residents and other health care facilities, an analysis of other state
laws and proposed legislation related to the mandated use of electronic
monitornn in nursing home faailities, an analysis of the potential
ramufications of requiring facilities to install such devices when requeste

220

resident ansing out of neghgence or a violation of rights specified 1n s

400.022 This section does not preclude theories of recovery not arising out
of neghgence or s 400 022 which are available to a resident or to the agency

The provisions of chapter 766 do not apply to any cause of action brought
under ss 480 023-400.0238 Agny plamntiff-who-prevais-in-anv such-action
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may-beentitled to-recover reasonable-attorney's-feescosts 6fthe-action;-and
d ag Rle he nds-that the plasntsff has acts ad in bad faith_—with

10us-purpose-and -that-there-was-a-complete-absence-of ajusticiable
issuesfaither law-or-fact.-A-prevaihng defendant-may be-entitled toresover
rearspable-attornev'sfees purauant to-5.-57.105-The-remediesprovadedan
this-section aran-addition ta-and-cumulative-wath-other legal-and-admims-
trative remedies-available-to-a resident-and4e-the agency:

(2) _In any claim brought pursuant to this part alleging a violation of

resident'’s rights or neghgence causing injury to or the death of a resident,
the claimant shall have the burden of proving, by a preponderance of the

evidence, that

(a) _The defendant cwed a duty to the resident,

(by The defendant breached the duty to the resident,
{c) The breach of the duty 1s a legal cause of loss, injury, death, or damage

to the resident, and

(d)__The resident sustamned loss, ipjury, death, or damage as a result of
the breach

Nothing 1n this part shall be interpreted Lo create strict hhability A violation
of the nghts set forth 1n s 400 022 or 1n_any other standard or guidelines

specified 1n this part or in any applicable administrative standard or guide-
lines of this state or a federal regulatory agency shall be evidence of negh-
gence but shall not be considered neghgence per se
2+ Attorneys’-fees-shall-be-based-on-the-followang criteria.
ta)+—The-time-and-labor required:
th1—The-novelty-and-difficuliy of the gquestions;
tey—The skillreqmsite to-perform the legal-service-properly,

td+—The preclusionofotheremployment bythe.attorney-due to-theaccept-
anee-of the-case,

ted  Thosastemary fee,

6 Whether the-fee-1s-fixed-or-contingent,

g . The-ameunt-involved-or-the-results-obtained;
th—The-experience;-reputation;-and-ability-of the-attorneys;
t1+—The-costsexpended-to-prosecute-the-clamm,

(}+—The tvpe-of fee-arrangement between-the-attorney-and-the-chent;

ko —Whetherthe relevant market-requires-a-contingency-fee- multipherto
obtam-competent-counsel;

222
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tH—Whether-the attorney-was-able-to-mitigate the riskofnonpaymentan
any way-

(3) In any claim brought pursuant to s 400 023, a licensee, person. or

entity shall have a duty to exercise reasonable carte Reasonable care 1s that
degree ofcqre which a reasonably careful licensee, person, or entity would
uge under like circumstances

(4) In any claim for resident’s rights violation or neghgence by a nurse

licensed under part I of chapter 464, such nurse shall have the dutv te
exercise care consistent with the prevailing professional standard of care for
a nursc_The prevailing professional stundard of care for a nurse shall be
that level of care, skill, and treatiment which, in hght of all relevant sur-
rounding circumstances 1s recognized as acceptable and appropnate by rea-
sonably prudent similar nuses

(8)3) A licensee shall not be hable tor the medical neghgence of anv
physician rendering care or treatment to the resident except for the ad.onis-
trative services of a medical director as required 1n this part Nothing m this
subsection shall be construed to protect a licensee, person, or entity from
liability for failure to provide a resident with appropriate observation, as-
sessment, nursing diagnosis, planning, intervention, and evaluation of care
by nursing stafl

(6) The resident or the resident's legal representative shall serve a copy

of any complaint alleging in whole or in part a violation of any rights speci-
fied i1n this part to the Agency for Health Care Administration at the time

of fihng the inutial complamnt with the clerk of the court for the county 1n
which the action 1s pursued. The requirement of providing a copy ef the
gomplaint to the agency does not impaw the resident’s legal rights or ability
o seek relief for his or her (laim

(7) _Anaction under this part for a violation of rights or neghgence recog-
nmized herein 1s not a claim for medical malpractice, and the provision of s

768 21(8) do not apply to a claim alle;ing death of the resident

4)}—Claamants—allepng-a-deprnvabion-or-infringement-of-adeguate-and

appropriate health-care-pursuant-to-s400-02211 ki which-resulted 1n-per-

sonal-injury-te—or-the-daalh-of -a-resident-shall-eonduct -aninvestigation

vhich-shallnclude-a rewiaw by-a licensedphysician-or remstered purse

=iththestandardof nursing carefornursing home residents pur

us-part—Any-complaint-alleging cuch-a-deprivation_or infange-

I ki ded-statement from-the reviewer-that

8 exists reason to belhieve that a-deprivation-or infmngement-oecurred

. wg-home.Such opimon-shall-be-based

weords-or-other anfuormation-available-at-the time-thal switas-filed

Failurete-provide-recordsin-accordance-wath-the requirements of thischap-
vo-the-requirement of the verified statement-

(5)—For the-purpese-of-this-section; punitive damages may be awarded for
sonduct-whichas- willfulwanten-gross-or-flagrant, reckless—or eonsaiously
ndifferent to-the rights-of the resident-
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(61— To recover-attorneysfoesundertis-section.the following conditions
precedent-must-be-met.

tar—Within-120-days-after-the-fihng-ofa-responsive ploading or-dafonsive
molionto a complaintbrought under thas section and beforatnaltheparties
or-their-desiznated-representatives-shall-meet-an-mediation-to-discurs-the
weues-of -hability-and -damages-in-accordance with -this-paragraph-forthe
purpose-of an-early-resolution-of the-matter.

1—Within-68-days-afler the- fikng of the responsive-pleading-or-defense
motion-the-parties-shall.

a—Agree on-a-mediator.-If the-partiescannet-agree-on-a-mudiatorthe
: X - , : i
torwathin10-days-after-such-notice.
b—Set-a-datefor-mediation:

¢--—Prepare-an-orderforthecourt-thatidentifies-the mediator the sched

S )

2— The-mediation-must-be-concluded-within 120-davs-after the filkngof
W%pkaén*g—e&defen&w—metmn#he—dat@-ma&bo—o*&mded enly
by-agreement-of-all-parties-subject-ts-mediation under-this-subseetion-

3 The -mediation-shall-be-conducted1nthe followang-manner:

a- -Each-party-shall-ensure-that-all personsnecessary-fer-completa settle

b—Each party-shall- mediate-in-geod-faith.
4 Al-aspects-of the-mediation-which are not-speefically estabhished by

procedureadopted-bytho Supreme Courtefthisstate—

tbi—If-the parties-do-not-settle the-case-pursuant-te-mediation.-the last
offer of the defendant-made-at-mediation shall be recorded by the mediater

to or lase_thanthelastoffer mado-by thedefendant—at-mediation, the
plaatiffas notentitled Lo recoverany ativrnex'sfaes

te)- - This-subsection-apphes-only-to-claims for-hability and damages and
deesnotapplytoactionsformmyunchiverehef —

td}—This-subsection-applies-te-all-causes-of action-that-acerue on or-afler
Qetoeber-1,-1999.

7)1 —Discovery éﬁmmala-nfermam fer the- -PUFPOSO- 9£ detepmmg the

das 1Al 1o
[=] J

= —
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court-by-proffer-or-evsdence1n-the recerd-that-a-reasonable-bams exicteto
support-a-claym for pumtive damages

8)—In-additian-te-any-ether-standardrforpunitive-damager, any award
of punitive damages must-be reasonable-mn hght eftheactual harmwuffured
by-the-resident-and the-egregiousnans-ofthe-coaduet that caused-the actual
harm to-the resident.

Section 5  Effective May 15, 2001, and applying to causes of action aceru-
ing on or after that date, section 400.0233, Florida Statutes, 1s created to
read:

400.0233 Presuit notiwce, investigation; notification of violation of resi-

dent’s nights or alleged negligence, claims evaluation procedure, informal
discovery, review —

(1) As used in this section, the term

(a) “Claim for resident’s nights violation or negligence” means a negl-
gence claim alleging injury to or the death of a resident ansing out of an
asserted violation of the rights of a resident under s 400 022 or an asserted

deviation from the applicable standard of care.

(b) “Insurer" means any self-insurer authorized under s 627 357, liabil-
ity insurance carrier, joint underwnting association, or uninsured prospec-

tive defendant

(2) Prior to filing a claum for a violation of a resident's rights or a claim
for negligence, a clasmant alleging injury to or the death of a resident shall

notify each prospective defendant by certified mail, return receipt requested,
of an asserted violation of a_resident's mghts provided in s 400 022 or
deviation from the standard of care. Such notification shall include an 1den-
tification of the rights the prospective defendant has violated and the negli-
gence alleged to have caused the incident or incidents and a brief description
of the injuries sustained by the resident which are reasonably 1dentifiable
at the time of notice The notice shall contain a certificate of counsel that
gounsel’s reasonable 1nvestigation gave rise to a good-faith belief that
grounds exist for an action against each prospective defendant

(3)(a) No suit may be filed for a period of 75 days after notice 1s mailed
any prospective defendant Dunng the 75-day period, the prospective
defendants or their insurers shall conduct an _evaluation of the dam to

determine the habihty of each defendant and to evaluate the ldmagm of the
claimants Each defendant or insurer of the defendant shall have a proce-

dure for the prompt evaluation of claims during the 75-day penod The
procedure shali include one or more of the following:

1. Internal review by a dulx qualified facility risk manager or claims
adjuster,

2. Internal review by counscl for each prospective defendant,

3. A quality assurance committee authorized under any applicable statc
or federal statutes or regulations, or
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