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H 131

FLORIDA LEGISLATURE-REGULAR SESSION-2001

HISTORY OF HOUSE BILLS

H 127 (CONTINUED)

01/2401 HOUSE Withdrawn from Transportation {RI1C), Insurance
1CCC). Elder & Long-Term Care (HCC) Council for
Ready Infrastructure, Withdrawn prior to introduction
-HJ 00020

H 129 GENERAL BILL by Cusack, (CO-SPONSORS) Justice; Wiles,

Henriquez; Joyner, Gaannon; Bullard; Peterman, Jennings.
Bendrose-Mindingall, Richardson, Harper; Wilson, Romeo.
Meadows, Machek; McGn:ff, Rich (Identical S 2102, Compare H 1631,
CS/1ST ENG/S 0626, CS/CS/S 1374)
provides that supervisor of elections 1s nonpartisan
officer subject to certawn restnictions on pohtical activity & provides restnc-
tions on such activity, requnres candid ates for supervisor of elections to pay
quahfying fee, subscnbe to oath, & file certamn items to quakfy, protides that
supervisors of elections shall be elected by vote of qualified electors of counts,
etc Amends 98 015, 101 141, 151, Ch 105, creates 96 017 Effectnive Date
01/01/2002
01/08/01 HOUSE Prefiled
01/12/01 HOUSE Referred to Rules, Ethics & Elections {PRC), State Ad-
mnistration (SGC), Procedural & Redistnicting Counc:
03/06/01 HOUSE Introduced, referred to Rules, Ethics & Elections ( PRC)
State Adomunustration (SGC), Procedural & Redistricting
Counal ~HJ 00020
05/04/01 HOUSE Died 1n Committee on Rules, Ethics & Elections (PRC)

GENERAL BILL/CS by Council for Healthy Communities,
Harrington; (CO-SPONSORS) Kravitz; Cantens, Fiorentino; Bean;
Spratt; Mahon; Dockery (Similar CS/S 1318)

Correctional Faalities, provides for reclassificanion of offenses of assault or

battery on stafl member of sexually viclent predators detention or commit-

ment facility, defines offense of battery of facility employee by throwang, toss-
ing, or expeliing certain fluids or matenals on certain employees, so as to
cause or attempt to cause such employees to come into contact with fluid or
matenal, etc Creates 784 074, 078, amends 806 13, 921 0022, 945 35, reen

acts 901 15 Effective Date 10/01/2001

01/08/01 HOUSE Prefiled

01/12/01 HOUSE Referred to Cnme Prevention, Corrections & Safety
(HCC), Fiscal Pohev & Resources (FRC), Council for
Healthy Communities

01/16/01 HOUSE On Commuttee agenda—Crnime Prevention, Corrections
& Safety (HCC), 01/25/01, 9 00 am, 28-H

01/25/01 HOUSE Favorable with 4 amendment(s) by Cnime Prevention,
Corrections & Safety (HCC), YEAS 9 NAYS 0

01/26/01 HOUSE Now in Fiscal Poley & Resources (FRC)

03/06/01 HOUSE Introduced, referred to Crume Prevention, Corrections &
Safety (HCC), Fiscal Pohcy & Resources IFRC), Council
for Healthy Communities ~HJ 00020, On Commrttee
agenda—Crime Prevention, Corrections & Safety
(HCC), 01/25/01, 9 00 am, 28-H, Favorable with 4
amendment(s) by Crime Prevention, Corrections &
Safety tHCC), YEAS 9 NAYS 0 -HJ 00077, Now in Fis-
cal Policy & Resources (FRC: -HJ 00077, On Commattee
agenda—Fiscal Policy & Resources {FRC), 03/08/01,
900 am, 214-C

03/08/01 HOUSE Favorable by Fiscal Policy & Resources (FRC, YEAS 13
NAYS 0 -HJ 00196

0349/01 HOUSE Now in Council for Healthy Communities ~-Hd 00136

03/20/01 HOUSE On Council agenda—Council for Heaithy Communities,
03/22/01, 10 15 am, Reed Hall

03/22/01 HOUSE CS by~ Council for Healthy Communities, YEAS 15
NAYS 0 ~-HJ 00473

04/04/01 HOUSE CS read first time on 04/04/01 ~HJ 00472, Pending re-
view of CS under Rule 6 -HJ 00473, Placed on Caiendar,
on second reading —-HJ 00473

04/16/01 HOUSE Placed on Special Order Calendar, Retained on Calen-
dar

04/25/01 HOUSE Placed on Special Order Calendar, Retained on Calen-
dar

04/26/03 HOUSE Placed on Special Order Calendar, Retained on Calen-
dar

04/27/01 HOUSE Placed on Special Order Calendar, Retained or: Calen-
dar

05/04/01 HOUSE Died on Calendar, Link/lden/Sim/Compare passed, re-

fer to CS/SB 1318 ICh 2001-244)

133 GENERAL BILL/CS by Health Promotion (HCC); Argenziano,
(CO-SPONSORS) Kosmas; Fiorentino; Littlefield, Dockery; Bucher,
Russell (Identical CS/S 0420)

Pharmacy Discount Program authonzes as new optional Medicaid seryice
pharmacy discount program, to be admimistered by AHC A, directs AHCA to
seck federal Medicaid warver for sard program specifies program eligibiits
& eligibibty determination, specifies mans of deniving subsidy for program
partiopants Amends 409 906 Eflcctive Date 10/01/2001

(PAGE NUMBERS REFLECT DAILY SENATE AND HOUSE JOUKNALS
- PLACEMENT IN FINAL BOUND JOURNALS MAY \ ARY »

H 133 (CONTINUED)

01/08/01 HOUSE Prefiled

01/12/01 HOUSE Referred to Healtlt, Promotion (HCC), Fiscal Policy &
Resources (FRC), Counail for Healthy Communities

03/06/01 HOUSE Introduced, referred to Health Promotion IHCC), Fiscal
Policy & Resources t FRC'), Council for Healthy Commu-
mittes ~-HJ 00020

03/13/01 HOUSE On Committee agenda—Health Promotion (HCC),
03/15/01, 9 00 am, 214—C

03/15/01 HOUSE CS by Health Promotion tHCC), YEAS 10 NAYS 2 -HJ
00409

03/30/01 HOUSE CS read first tune on 03/30/01 -HJ 00401

03/23/01 HOUSE Pending review of CS under Rule 6 -HJ 00409

03/26/01 HOUSE Oniginal reference(s) removed Fiscal Policy & Re-
sources (FRC), Councl for Healthy Communities, CS re-
ferred to Fiscal Policy & Resources :FRC ), Health & Hu-
man Services Appropriations (FRC), Counal for
Healthy Communities ~HJ 00350

05/04/01 HOUSE Died in Committee on Fiscal Policy & Rescurces (FRC)

H 185 GENERAL BILL/CS/1ST ENG by Education Innovation (LLC),

Bendross—Mindingall; (CO-SPONSORS) Garcia; Harper; Byrd,

Gannon

Faith/Commupity. Based Organizations expands utilization of faith-based

& commumity-based organizations, requires certain funds to be expended for

after-school care programs Amends 445 004 Effective Date 07/01/2001

01/10/01 HOUSE Prefiled

01/23/01 HOUSE Referred to Education Innovation (LLC), Education Ap-
propriations (FRCi, Fiscal Policy & Resources (FRC),
Council for Lifelong Learning

03/06/01 HOUSE Introduced, referred to Education Innovation {LLC), Ed-
ucation Appropriations t FRC), Fiscal Policy & Re-
sources (FRC1, Counai! for Lifelong Learning -HJ 00020

03/26/01 HOUSE On Committee agenda—Education Innovation (LLC),
03/28/01. 8 00 am. Morns Hall

03/28/01 BOUSE CS by Education Innovation (LLC), YEAS 7 NAYS 6
-HJ 00507

04/10/01 HOUSE CS read first time on 04/10/01 -HJ 00499

04/09/01 HOUSE Pending review of CS under Rule 6 ~-HJ 00507, Now 1n
Education Appropnations (FRC) -HJ 00507

04/10/01 HOUSE Withdrawn from Education Appropnations (FRC}, Fis-
cal Policy & Resources (FRC), Council for Lifelong
Learmng -HJ 00479, Rereferred to Transportation &
Economic Development Appropriations (FRC}, Fiscal
Policy & Resources {FRC 1, Council for Lifelong Learming
-HJ 00479

041301 HOUSE On Committee agenda—Transportation & Economic
Development Appropriations (FRC), 04/17/01, 1 00 pm,
404-H

04/17/01 HOUSE Favorable with 1 amendment(s) by Transportation &
Economic Development Appropnations (FRC), YEAS 15
NAYS 0 -HJ 00550

04/18/01 HOUSE Now n Fiscal Policy & Resources (FRC) -HJ 00550

04/26/01 HOUSE Withdrawn from Fiscal Policy & Resources (FRC) -HJ
00960, Now in Council for Lifelong Learning

04/27/01 HOUSE Withdrawn from Council for Lifelong Learning ~HJ
01291, Placed on Calerdar, on second reading

05/01/01 HOUSE Placed on Special Order Calendar -HJ 01510, Tempo-
ranly postponed. on Second Reading ~HJ 01520

05/02/01 HOUSE Placed on Special Order Calendar -HJ 01529, Read sec-
ond time ~-HJ 01539, Amendmentisi adopted -HJ 01539

05/04/01 HOUSE Died on Calendar

“H 137 JGENERAL BILL/CS/2ND ENG by Council for Smarter
——Guvernment, Goodlette, (CO-SPONSORS) Cantens; Pickens, Seiler;

Bense; Fiorentino, Joyner (Similar CS/S 0402, Compare H 0017,

CS/CS/2ND ENG/H 0107, S 0376, CS/1ST ENG/S 1398)

Probate, provides for nght of inhentance re adoption, revises languagere re-

covery of payments made sn behalf of certain Medicaid—elgible persons,

amends provisions re opemng of decedent’s safe—deposit box & re Flonda

Probate Code, revises language re share of spouse, increases monetary

amount of certain shares prowides that aliens shall have same nght ofinher-

itance as citizens, etc Amends FS Effective Date 01/01/2002

01/10/01 HOUSE Prefiled

01/23/01 HOUSE Referred to Judical Oversight (SGC), Banking (CCC),
Council for Smarter Government

01/29/01 HOUSE On Committee agenda—Judicial Oversight (SGC),
02/06/01 130 pm Reed Hall

02/06:01 HOLUSE Favorable with 7 amcndmentis) by Judicial Oversight
(SGCi YEAS 10 NAYS 0

02/07/01 HOUSE Now i Ranking «CCCh

03/05/01 HOUSE On Commmttee agenda—Banking ICCC) (3/07/01, 9 00
am 231 C

tCONTINUED ON NEXT PAGE}



FLORIDA LEGISLATURE-REGULAR SESSION-2001

225

HISTORY OF HOUSE BILLS

H 137 (CONTINLED)

03/06/01 HOUSE Introduced referred toJudicial Oversight (SGC), Bank-
g (CCC) Council for Smarter Gavernment -HJ 00021,
On Committee agenda—dJudicial Oversight (SGC)»,
02/06/01, 1 .30 pm, Reed Hall, Favorable with 7 amend-
ment(s) by Judicial Oversight (SGC). YEAS 10 NAYS 0
-HJ 00077, Now in Banking (CCC) -HJ 00077, On Com-
mittee agenda—Banking (CCC), 03/07/01, 9 00 am,
214-C

Favorable with 5 amendment(s) by Banking (CCC),
YEAS 8 NAYS @ ~HJ 00159

Now 1 Council for Smarter Government —~HJ 00159
On Council agenda—Counci! for Smarter Government,
03/22/01, 10 15 am, Morris Hall

CS by- Council for Smarter Government, YEAS 10
NAYS 0 -HdJ 00504

CS read first time on 04/10/01 —HJ 00499

Pending review of CS under Rule 6§ —-HJ 00504

Placed on Calendar, on second reading ~HJ 00504
Placed on Special Order Calendar, Retammed on Calen-
dar

Placed on Special Order Calendar, Read second time
-HJ 01329, Amendmentls) adopted -HJ 01331

Read third time -HJ 01423, Amendment(s) adopted
—~HdJ 01424, CS passed as amended, YEAS 117 NAYS O
-HJ 01425

In Messages

Received, referred to Judiaary, Appropniations Subcom-
mittee on Pubhic Safety and Judiciary, Appropnations
-SJ 00953

Withdrawn from Judiciary, Appropriations Subcomsmit-
tee on Public Safety and Judiciary, Appropriations —SJ
01052, Substituted for CS/SB 402 -SJ 01054, Read sec-
ond time -SJ 01054

Read third time -SJ 01357, CS passed, YEAS 37 NAYS
0 -SJ 01359

Ordered enrolled -HJ 02593

Signed by Officers and presented to Governor
Approved by Governor, Chapter No 2001-226, See alsa
CS/CS/HB 107 (Ch 2001-36)

03/07/01 HOUSE

HOUSE
HOUSE

03/08/01
03/20/01
03/22/01 HOUSE
04/10701
04/06/01

04/10/01
04/26/01

HOUSE
HOUSE
HOUSE
HOUSE

04/27/01 HOUSE

04/30/01 HOUSE

04/30/01
05/02/01

SENATE
SENATE

05/03/01 SENATE

05/04/01 SENATE
05/04/01
05/30/01
06/13/01

HOUSE

H 139 GENERAL BILL by Richardson (Compare S 0174)

creates sad commission, provides for
appointment of members, provides for admnistrative & fiscal support, au-
thonzes per diem & rexmbursement of travel expenses, provides for open
meetings & records, specifies duties, requires report, provides for termina-
tion of commussion upon submussion of report Effective Date Upon becoming
law
01/10/01 HOUSE Prefiled
01/23/01 HOUSE Referred to Rules, Ethics & Elections iPRC), Fiseal Poli-
¢y & Resources (FRC), Procedural & Redistneting Coun-
al
Introduced, referred to Rules, Ethics & Elections (PRC),
Fiscal Policy & Resources \FRC), Procedural & Redis-
tricting Councid -HJ 00022
On Committee agenda—Rules, Ethics & Elections
(PRC), 03/26/01, 2 45 pm, $04~-H—Temporarily deferred
05/04/01 HOUSE Died 1n Committee on Rules, Ethics & Elections (PRC)

141 GENERAL BILL/CS/1IST ENG by Council for Healthy
Communities, Lynn; (CO-SPONSORS) Crow; Harrington; Ross;
Gannon; Byrd; Murman, Brutus, Bullard; Fiorentino (Similar CS/H
0415, CS/CS/1ST ENG/S 0138, Compare 1ST ENG/H 0477, S 1314)
Adoption, remotses authorty of licensed child-placing agencies to file actions
to tertminate parental nghts provides additional requirements for petition
for adoption, allows biological relatives to have communication or contact
with adoptive chitd under certain ~onditions, prohibits placement of minors
1n homes with certain cnmunal offenders, revises requirements for form &
content of petition for adoptien, etc Amends FS Effective Date 10/01/2001
01/10/01 HOUSE Prefiled

01/23/01 HOUSE Referred to Chuld & Family Security (HCC:, Judicial
Oversight (SGC, Council for Healthy Communities
On Committee agenda—Child & Family Securnty
(HCC), 02/06/01, 1 30 pm, 116-K

Favorable with 12 amendment(s) by Child & Family Se-
cunty (HCC), YEAS 7 NAYS 3

Now 1n Judicial Oversight (SGC), On Committee agenda
—dJudical Oversight (SGC), 02/08/01, 9 00 am, Reed
Hall

Favorable by Judicial Overstght (SGC), YEAS 9 NAYS
0, Now win Council for Healthy Communities

On Council igenda—Council for Healthy Communuities,
02/19/0t, 1 30 pm, Reed Hall

03/06/01 HOUSE

03/22/01 HOUSE

01/29/01 HOUSE
02/06/01 HOUSE
02/07/01 HOUSE

0270801 HOUSE

02/09/01 HOUSE

(PAGE NUMBERS REFLECT DA[LY SENATE AND HOUSE JOURNALS
- PLACEMENT IN FINAL BOUND JOURNALS MAY VARY)

H

H

141 (CONTINUED:
0%19/01 HOUSE CS by— Council for Heaithy Communities, YEAS 12
NAYS 0

Pending review of CS under Rule 6, Placed on Calendar,
on second reading

Introduced, referred to Chald & Family Secunty tHCC),
Judicial Oversight (SGC), Council for Healthy Commu-
nities -HJ 00022, On Committee agenda—Child &
Family Secunty (HCC), 02/06/01, 1 30 pm, 116-K, Fa-
vorable with 12 amendment(s) by Child & Family Secur-
ity tHCC), YEAS 7 NAYS 3 -HJ 00077, Now 1n Judicial
Oversight (SGC) -HJ 00077, On Commattee agenda—
Judicial Oversight (SGCy, 02/08/01, 9 00 ain, Reed Hall,
Favorable by Judicial Oversight ISGC), YEAS 9 NAYS
0 -HJ 00077, Now 1n Counall for Healthy Communities
-HJ 00077, On Counal agenda—Council for Healthy
Communities, 02/19/01, 1 30 pm, Reed Hall, CS by~
Counal for Healthy Communities, YEAS 12 NAYS 0
—HJ 00076, CS read first time on 03/06/01 -HJ 00073,
Pending review of CS under Rule 6 —-HJ 00076, Placed
on Calendar, on second reading ~HJ 00076

Placed on Special Order Calendar, Read second time
-HJ 00125, Amendmentis) adopted ~-HJ 00126

Read third time -HJ 00144, CS passed as amended,
YEAS 104 NAYS 8 -HJ 00145

In Messages

Received, referred to Children and Fam:ihes -SJ 00227,
Immediately withdrawn from Children and Famihies
-SJ 00219, Substituted for CSYCS/SB 138 -SJ 00220,
Read second and third tmes -SJ 00220, CS passed,
YEAS 30 NAYS 8 -SJ 00220

Ordered enrolled -HJ 00393

Signed by Officers and presented to Governor -HJ
00507

Became Law without Gavernor’s Signature, Chapter
No 2001-3 -HJ 00552

143 GENERAL BILL by Davis; (CO-SPONSORS) Bense; Mahon;
Kravitz; Fields; Hogan; Lee (Compace 2ND ENG/H 0021, 2ND ENG/H
1981, CS/1ST ENG/S 0128, CS/1ST ENG/S 1978)

W revises application of exemption for sale
of dnniung water 1n bottles or other contamners Amends 212 08 Effective
Date 07/01/2001
01/10/01 HOUSE Prefiled
01/23/01 HOUSE Referred to Natural Resources & Environmental Protec-
tion {RIC), Fiscal Polhicy & Resources (FRC), Council for
Ready Infrastructure
On Committee agenda—Natura! Resources & Environ-
mental Protection {RIC), 02/21/01, 1 30 pm, Morns Hall
Favorable with 1 amendmentis) by Natural Resources
& Environmental Protection (RIC), YEAS 11 NAYS 0
Now in Fiscal Policy & Resources IFRC)

Introduced, referred to Natural Resources & Environ-
mental Protection (RIC), Fiscal Policy & Resources
(FRC), Council for Ready Infrastructure -HJ 00023, On
Committee agenda—Natural Resources & Environmen-
tal Protection (RIC), 02/21/01, 1:30 pm, Marns Hall, Fa-
vorable with 1 amendment(s) by Natural Resources &
Environmental Protection (RIC), YEAS 11 NAYS 0 -HJ
00079, Now 1n Fiscal Policy & Resources (FRC) -HJ
00079

Died 1n Commuttee on Fiscal Policy & Resources (FRC),
Link/lden/SurnvCompare passed, refer 1o HB 21 (Ch
2001-225)

145 GENERAL BILL/2ND ENG by Clarke; (CO-SPONSORS)
Bennett; Detert, Kottkamp; Paul, Byrd; Baker; Alexander; Flanagan
(Compare CS/1ST ENG/H 0083, H 0205, 3RD ENG/H 1225, CS/CS/1ST
ENG/S 0158, CS/CS/1ST ENG/S 0460, CS/CS/S 0668, 1ST ENG/S 0818,
CS/S 1216, 1ST ENG/S 1522)
Enterpnse Zones, authonzes said office to designate enterprise zone 1n Sara-
sota Co , removes December 31, 1999, deadline for creation of satellite enter-
prise zones by certain municipalities & authonzes creation of such zones ef-
fective retroactively to that date, provides for designation of specified area
within Hillsborough Co as enterprise zone, etc Creates 290 00694, amends
290 00555 Effective Date Upon becoming law
0110/01 HOUSE Prefiled
01/23/01 HOUSE Referred to Economiuc Development & International
Trade ({ CCC), Fiscal Policy & Resources {FRC), Council
for Competitive Commerce
On Comnuttee agenda—Economic Development & In-
ternational Trade (CCC), 02/21/01, 1 30 pm, 306-H
(CONTINUED ON NEXT PAGE)

03:05/01 HOUSE

03/06/01 HOUSE

03/07/01 HOUSE
03/08/01 HOUSE

03/21/01 SENATE
03/22/01 SENATE

03727/01 HOUSE
04/10/01

04/18/01

02/08:01 HOUSE
0221/01 HOUSE

02/23/01 HOUSE
03/06/01 HOUSE

05/04/01 HOUSE

02/093/01 HOUSE
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HISTORY OF SENATE BILLS

S 400 GENERAL BILL/'CS/CS/2ND ENG by Appropnations; Children

and Families, Horne; (CO-SPONSORS) Campbell, Mitchell;

Sanderson; Sullivan, Smith, Burt; Bronson; Peaden, Lee; Crist;

Cowin (Compare H 0349)

Support of Dependents, provides alternative purushment for nonsupport of

dependents, provides felony penalty for fourth or subsequent violations, pro-

vides for amount of restitution due, provides requirements re certain evi-

dence, provides for satisfaction of element of notice under certain circum-

stances Amends 827 06 Effective Date 1(#01L/2001

01/24/01 SENATE Prefiled

02/08/01 SENATE Referred to Children and Famihes, Crimnal Justice,
Appropniations Subcommaittee on Public Safety and Ju-
diciary, Appropnations

03/06/01 SENATE Introduced, referred to Children and Fam:hies, Criminal
Justice, Appropnations Subcommittee on Public Safety
and fudiciary, Appropnations -SJ 00031, On Cormimt-
tee agenda Children and Families, 03%09/01, 9 00 am,
37-S

03/09/01 SENATE CS by Chiudren and Famlies, YEAS 6 NAYS 0 -SJ
00137, CS read first tume on 03/14/01 -SJ 00146

03/12/01 SENATE Now i1n Cniminal Justice ~-SJ 00137

03/20/01 SENATE On Committee agenda—Criminal Justice, 03/26/01,
300 pm, 37-S

03/26/01 SENATE Favorable by Cripunal Justice, YEAS 6 NAYS 0 -SJ
00240

03/27/01 SENATE Now in Appropnations Subcomnuttee on Public Safety
and Judictary -SJ 00240

03/29/01 SENATE Omn Commitiee agenda—Apprupnatons Subcomnuttee
on Public Safety and Judiciary, 04/03/01, 3 00 pm, 42-S

04/03/01 SENATE CS/CSby Appropnations Subcommittee on Public Safe-
ty and Judiciary, YEAS 5 NAYS 0 -SJ 00305, CS read
first time on 04/11/01 ~SJ 00332

04/04/01 SENATE Now 1n Appropniations -SJ 00305

04/11/01 SENATE Withdrawn from Appropriations with subcommittee
recommendation —SJ 00313, Placed on Calendar, on sec-
ond read:ng

04/18/01 SENATE Placed on Special Order Calendar -SJ 00395, Read sec-
ond time -SJ 00386, Amendment(s) adopted —SJ 00386,
Ordered engrussed -SJ 00386

04/19/01 SENATE Read third time ~SJ 00421, CS passed as amended,
YEAS 39 NAYS 0 -SJ 00421

04/20:01 HOUSE In Messages

04/26/01 HOUSE Received, placed on Calendar, on second reading ~HJ
00961

04/27/01 HOUSE Substituted for HB 349 -HJ 01288, Read second time
-HJ 01288, Amendment(s) adopted -HJ 01288

05/03/01 HOUSE Read thurd time -HJ 01855; CS passed as amended,
YEAS 1112 NAYS 5 -HJ 01855

05/03/01 SENATE Inreturning messages

05/04/01 SENATE Concurred -SJ 01490, CS passed as amended, YEAS 39

NAYS 0 -SJ 01490, Ordered engrussed, then enrolled

-SJ 01490

Signed by Officers and presented to Governor

Approved by Governor, Chapter No 2001-51

05/14/01
05/23/01

S 402, GENERAL BILL/CS by Judiciary; Burt (Similar CS$/2ND ENG/H

37, Compare H 0017, CS/CS/2ND ENG/H 0107, S 0976. CS/1ST ENG/S

1398)

Probate, provades for mght of inheritance re adoption, revises language re re-

covery of payments made on behalf of certain Medicaid—eligible persons,

amends provisions re opening of decedent’s safe-deposit box & re Flonda

Probate Code, adds protected homestead property as exclusion to electivees

tate, modifies formula for determining fair market value of assets re elective

share, etc Amends FS Effective Date 01/01/2002

01/24/01 SENATE Prefiled

02/08/01 SENATE Referred to Judiciary, . AppropniationSSubcommuttee on
Public Safety and Judiciary, Appropnations

03/06/01 SENATE Introduced, referred to Judicvary, Appropnations Sub-
committee on Public Safety and Judicary, Appropna-
tions -SJ 00031

03/08/01 SENATE On Committee agenda-—Judiciary, 03/13/01, 12 15 pm,
412 K

03/13/01 SENATE CS by Judiciary, YEAS 7 NAYS 0 -SJ 00149, CS read
first bme on 03/16/01 -S.J 00176

03/15/01 SENATE Now wn Appropniations Subcommittee on Public Safety
and Judiaary -SJ 00149

05/01/01 SENATE Withdrawn from Appropnations Subcommittee on Pub-
lic Safety and Judictary, Appropriations -SJ 00662,
Placed on Calendar, on second reading

{PAGE NUMBERS REFLECT DAILY SENATE AND HOUSE JOURNALS
- PLACEMENT IN FINAL BOUND JOURNALS MAY VARY)

S 402 (CONTINUED:

05/03/01 SENATE Placed on Spectal Order Calendar -SJ 00951, Read sec-
ond time -SJ 01050, Amendmenti s) adopted -SJ 01050,
House Bull substituted -SJ 01054 L.aid on Table,
Link/1densSim/Compare passed, refer to CS/HB 137
ICh 2001-226), See also CS/CS/HB 107 (Ch 2001-36)

S 404 GENERAL BILL by Miller; (CO-SPONSORS) Meek; Jones

{Linked S 0406, Similar H 0061, CS/S 0152, Compare H 0049, S 0434,

CS/CS/S 1374)

Former Felons' Right to Vote, creates “Citizens’' Empowerment Act”, provides

for automatic restoration of former felons’ nght to vote following completion

& satisfaction of sentence of incarceration & commuiity supervision, pro-

vides conditions for such automatic restoration, requires DOC to complete

necessary paperwork & file it with Board of Executive Clemency, amends

specified provisions to conform Amends 97 041, 052, 053, 98 0975 Effective

Date Contingent

01/24/01 SENATE Prefiled

02/08/01 SENATE Referred to Ethics and Elections, Criminal Justice, Ap-
propriations Subcommuttee on Pubhc Safety and Judi-
caary, Appropnations, Rules and Calendar

03/06/01 SENATE Introduced, referred to Ethics and Elections, Crminal
Justice, Appropnations Subcomumittee on Public Safety
and Judiciary, Appropnations, Rules and Calendar -SJ
00033

04/11/01 SENATE Withdrawn from Ethics and Elections, Crnminal Justice,
Appropriations Subcommuttee on Public Safety and Ju-
diciary, Appropriations; Rules and Calendar-SJ 00325,
Withdrawn from further consideration —SJ 00325

S 406 JOINT RESOLUTION by Milier; (CO-SPONSORS) Meek; Jones

(Linked S 0404, Similar H 0049, S 0434, Compare H 0051, CS/S 0152,

CS/CS/S 1374)

Felon's Right to Vote, canstitutional amendment to authonize Legislature to

provide conditions under which convicted felon’s nght to register or vote may

be restored by statute Amends s 4, Art VI

01/24/01 SENATE Prefiled

02/08/01 SENATE Reaferred to Ethics and Elections, Cnnminal Justice, Ap-
propnations Subcommuttee on Public Safety and Jud:-
aary, Appropnations, Rules and Cnlendar

03/06/01 SENATE Introduced, referred to Ethics and Elections, Crimanal
Justice, Appropnations Subcommittee on Public Safety
and Judinary, Appropriations, Rules and Calendar -SJ
00033

04/11/01 SENATE Withdrawn from Ethics and Elections, Cnminal Justice,
Appropriations Subcommuttee on Public Safety and Ju-
dicrary, Appropnations, Rules and Calendar -SJ 00325,
Withdrawn from further consideration -SJ 00325

S 408 GENERAL BILL/CS/IST ENG by Regulated Industries; Smith

(Similar CS/H 0371}

Electnc Utilities/Interruptions, provides electnc utilities with compiete de-

fense 1 certamn actions for certain law enforcement assistance activities

Creates 768 138 Effective Date 06/06/2001

01/24/01 SENATE Prefiled

02/08/01 SENATE Referred to Regulated Industries, Judiciary

03/06/01 SENATE Introduced, referred to Regulated Industnes, Judiciary
—SJ 00033, On Committee agenda Regulated Indus-
tnes, 03/09/01, 9 00 am, 110-S

03/09/01 SENATE CS by Regulated Industnes, YEAS 10 NAYS 1 -SJ
00137, CS read first time on 03/14/01 -SJ 00146

03/12/01 SENATE Now in Judiciary -SJ 00137

04/18/01 SENATE On Committee agenda--Judiciary, 04/23/01, 12 00
noon, $12-K

04/23/01 SENATE Favorable by— Judiaiary, YEAS 7 NAYS 0 -SJ 00466

04/24/01 SENATE Placed on Calendar, on second reading —SJ 00466

04/30/01 SENATE Placed on Special Order Calendar SJ 00569, Read sec-
ond time -SJ 00615, Amendmentts) adopted -SJ 00615,
Ordered engrossed —SJ 00615

05/01/01 SENATE Read third time ~SJ 00681, Amendment pending - SJ
00682, Pending amendment out of order -SJ 00692, CS
passed as amended, YEAS 39 NAYS 0 -SJ 00692

05/01/01 HOUSE In Messages

05/02/01 HOUSE Received -HdJ 01533, Substituted for CSYHB 371 -HJ
01333, Read second time -HJ 01533, Amendment(s)
farled -HJ 01534, Read third time -HJ 01534, CS
passed. YEAS 119 NAYS 0 -HJ 01534

05/02/01 SENATE Ordered enrolled -SJ 00964

05/22/01 Signed by Officers and presented to Governar

06/06/0 1 Approved by Governor, Chapter No 2001-165

S 410 GENERAL BILL by Dawson, (CO-SPONSORS) Pruitt

Schools’Ermergency Preparedpess, requires DOE to adopt rules for emergen-
(CONTINUED ON NEXT PAGE)
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TEOMMITTEE ON JUDICIAL OVERSIGHT
February 6,2001 1:30 p.m. Reed Hall Tape 1 of 2

A Tapel Side A 1:39 p.m.
Meetmng called to order

STDNIK  nisn enency visroamance ) p G DPOWE

e

Roll Call

1d ‘
Presentation by Dr Jim Zingale Department of Revenue, Chi February 6,2001 1:30 p.m. Reed Hall Tape 2 of 2
Support Tape 2 Side A 3:14 p.m.

Rep Ross, Melvin, Seiler, Pickens, Felds Cont of Amendment 6 by Rep Pickens on HB 137

Rep Ryan, Pickens. Nathan Bond, Rep Melvin
Amendment 6 Adopted (10/0)

Amendment 7 by Goodlette Adopted

On HB 137 as amended

Tape 1 Side B -2:26 PM
Cont of Dr Zimngale, Dept of Revenue,
Rep Fields. Rep Crow, Rep Seiler

S

Chuck Hefren, OPPAGA Rep Melvin. Goodlette. Nathan Bond. Rep Ryan

Rep Melvin —— HB 137 Favorable with 7 amendments (10/0)

Dr Zmgale to respond HB 109 by Rep Cantens

Rep Melvin, Goodlette, Crow Rep Seiler, Nathan Bond, Rep Ryan, Rep Crow, Rep Pickens,
HB 119 by Rep Betancourt Rep Melvin

== e Jim Tallev, Merchants Assn Of FL Collection Division
Tom Moore, FL Collectors Assn

Rep Cantens to Close

HB 109 Favorable (9 2)

Rep Bense moved we rise ‘@ 3 49 pm

Cont HB 119 by Rep Betancourt .

Amendment 1 — Adopted :

Rep Seiler, Rep Ryan

Rep Betancourt to TP’ the bill

HB 137 by Rep Goodlette |

Amendments 1-5 by Rep Goodlette Adopted |
r Amendment 6 by Rep Pickens .

\) Rep Seiler, Rep Pickens
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QLlsd
) CH 2001-22E Title Page

- {J CS/HB 137 (passed bill)

£ Bill History
O HB 137
!'-(Q Analysis of HB 137 (2/5/01 - Judicial Oversight)
& ) Amendments to HB 137 (2/6/01 - Judicial Oversight)
i - #1 (044331)
| -() #2 (241877)
|- (3 #3 (450267)
i - #4 (554949)
{ - #5 (462601)
i--{) #6 (870223)
-y #7 (073361)
-(Q Analysts of HB 137 (2/7/01 _ Judicial Qversight)
- Analysis of HB 137 (2/14/01 - Banking)
i -{] Amendments to KB 137 (3/7/01 - Banking
L~ (1 #1(611275)
=) #2 (334405)
i -] #3 (545791)
} ~[) #4 (654517)
‘- () #5 (464301)
-{) CS/HB 137
-0 Analysts of CS/HB 137 (4/3/0% - Counci! for Smarter Govt )
é] -{J Amendments to CS/HB 137
i-- () 073405 (4/19/01 - Goodlette)
'-{) 685411 (4/26/01 - Goodlette)
-{) House Joumal {4/27/01 - pp 1329- 1336)
+ -{) CS/HB 137 First Engrossed)
i - Amendment (720117) to CS/HB 137 (3/30/01 - Procedural & Redistriching Council)
. - {) House Journal (4/30/01 - pp 1423-1425)
1~ () CS/HB 137 Second Engrossed
, -] CS/HB 137 Enrolled
i~ Final Analysis of CS/HB 137 (7/20/01 - Judicial Oversight)
“-{J Laws of Florida, 2001, Chapter 2001-226

-{] CS/SB 402 (substituted bill)

.~ Bill History

1~ SB 402

w-{) CS/SB 402

| —[) Staff Analysis (3/14/01 - Judiciary)

' . @ Amendment 192000 to CS/SB 402 (5/2/01 - Burt)

-(J HB 17 (compare bill)

- Bill History
i -(QHB 17
{ ) Analysis {3/7/01 - Fiscal Policy }
“ -3 Analysis (3/7/01 [revised] - Fiscal Policy)
. -{) Amendment 601749 (3/9/01 - Fiscal Policy )
i - Analysis (3/9/01 - Fiscat Policy )
-{]) Analysis (3/12/01 - Local Govt )
[} Analysis (3/15/01 - Local Govt )

-{1 SB 976 (compare)

] (] Bill History
') sB 976

--[) CS/SB 1398 (compare bill}

. -{) Bill History
i—~{) SB 1398
| -() CS/SB 1398
I - Staff Analysis (3/20/01 - Banking & Insurance)
riiv -{) Amendments to CS/SB 1398
L] -(D313654 (3/29/01 - Carlton)
| 1 -{) 911780 (3/29/01 - Carlton)
i | ~[) 161742 (4/3/01 - Carlton)
') 954214 (4/3/01 - Carlton
-} CS/SB 1398 First Engrossed
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Bills  Calgndars  Journals

Select Year: 2001
© A Guide to the Format of This Page
Jump To: Bill Texto) Amendments{10) Slaff Apalysis(a) Yote History(2] Citations
House 0137: Relating to Probate
H137 " GENERAL BILL/CS/2ND RENG by Council for Smarter Government, Goodlette;
~ {CO-SPONSORS) Cantens, Pickens; Seiler, Bense, Fiorentino, Joyner
(similar CS/S 0402, compare M OQ17, cs/cs/2N¥D ENG/HOET7, SQ976, Cs/isT
ENG/S 1398)
Ercbate, proviaes fcr rignt of airheritance re adoptidn, revises langaadc
1 recovery of rayments rade cn behalf of certain Medicaid-eligarle
persons, arends prcvisions re opening cf decedent's safe-deposit rc» «
re Florada Propate Ccde, revises language re siare of spouse, incieases
monetary amouant of certain shares, provides that aliens shall have sare
ri1ght of 1nheritance as citizens, etc Amends FS EFFECTIVE DATE
01/01/2002
01/10/01 HOUSE Prefaled
01/23/01 4OUSE PReferred to Judicial Oversight (SGC!, Banking (CCC), Ccuncil
fer Smarter Gevernment
01/23/01 RCUSE ©On Ccmmittee agenda-- Judicial Oversight 18GCH, 07/06/01
1 30 pm, Reed Hall
U./06/Ul HOUSE Favorable with 7 arendment (s, py Judicia. Cversaght 1550,
YEAS 10 NAYS O
02/07/01 HOUSE Mow 1in Banking (CCC)
03/05/01 HOUSE On Committee agenda-- Banking (CCC), 03/07/01, 9 00 am, ~14
03/06/01 HOUSE Introduced, referred to Judicial Oversight iSGC), Banling
{CCC), Council for Smarter Government -HJ 00021, On Committce
agenda-- Judicaal Oversight (S3C», 02/06/01, 1 30 pm, Reed
Hall, Favorable with 7 amendment (s} by Judiciral Oveisigh<
{SGC), YEAS 10 NAYS O -HJ 00077, Now 1n Banking (CCC)
-HJ #0077, On Cormittee agenda-- Ban<ing (CCC), 05/07/0%,
9 ¢0 am, 214-C
03/07/01 HCUSE Favorable with 5 amendment!s! by Banking (CCC), YEAS 8
NAYS O -HJ 001S3
03/08/01 HCJSE Now 1n Council for Smarter Gowvernment -HJ 00159
¢3,/20/01 HOUSE On Council agenda-- Council for Smarter Governwent, 03/22/01,
10-1% am, Morris Hall
03/22/01 HOUSE CS by- Ccuncil for Smarter Government, YEAS 10 NAY3 0O
-HJ 00504
03/10/01 HOUSE CS read first time cn 04/1C/01 -HJ 00459 v
04/06/01 HOUSE Pending review of CS under Rule & -EC 00504 e
04/10/01 HOUSE Placed on Calendar, on second reading -HJ (0501
04/26/01 HOUSE Placed on Special Jdrder Calendar., PRetained on Calendar
04/27/U1 HOUSE P.aced cn Special Order Calendar. Read second time -HJ 01324,
Amendment1s) adopted -HJ 01321
44/30/01 »CUSE Read third tirwe -HJ 21423, Amendment {(s) adopted -dJ 01424, CS
passad as amended, YEAS 117 NArS 0 -+4J 21425 -

04 20/v1 SENATE In Messages

05-u2/21 SENATE Peceived, referred to Judiciary, APEYOPr1aZlcns oLLCOrmittee
on Purlic Safety and Judiciary, Apprcpriazicns -5J 609393

0> 32 31 SENATE Witkdrawn from Cudic:iary,
Puplic Safety and Juaiciar, , Appropriatlcns
Supstitutea Zcr CS'SB =00 -8C G105-,
-85 012352

0% 4 Ll SENATE PRead twird ire -¢J 01337, CS passed, rE&S

~-83 01259

Nraered errclled -HJ 22323

Signed by Jff:icers and presentea tc Lovarnct

Approved ry Governor, Chaptear N2

107 (Ch 2001-36)

15,0401 ~COLSE
vb.30,01
06+13,01

Bill Text: { Iop)

PEropr.ations S.o-ommittee on

-SJ N105u,

Pead sec2nd Time

TNy o0

2001-226, See alsc CS/Cy».HB

£2/11/2001 10 17 AM
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81l Name Date Posted Avallable Formats
HO0137 01/11/2001 & Web Page & PDE
HO0137C1 04/07/2001 & Web Page & PDF
HO0137E1 05/03/2001 & Web Page & POF
HO0137€E2 05/03/2001 & Web Page & PDF
H 0137ER 05/05/2001 3 Web Page & PDF

Amendments: j]:_ne)

H 0137
Amendment 1D Date Posted Avallable Formats & / T
044331 02/06/2001 & Web Page & PDF ¢
02336+ 02/06/2001 2 web Page & PRE A—F— ¥
2448772 02/06,/2001 & Web Page # PRE - ¢ ’
| 33¢a05 03/07/2001 » Web Page % PDE w2 [flikrmqg
450267 02/06/2001 S Web Page # PDE sz =2 — O
 acpest 02/06/2001 3 Weh Page d PDF 5.y
464391 ' 03/07/2001 d WebPage BPOF ¢ L 4 o
S457A 03/07/2001 3 Web Page & PDF ~-2- 4. ¢ 4
_sses 02/06/2001 2 webPage ¥ B g4 5@
611225 03/07/2001 & WebPage ¥ PDE & i fem.n g
65577 03/07/2001 3 Web Page & PDF gm0l . _ .
8720223 02/06/2001 ¥ WebPage & PRFf o~ -1,
H 0137C1
Amendment ID Date Posted Avallable Formats
023405- 04/19/2001 » WebPage & ppg Ceodlt ¥
685411 04/26/2001 3 Web Page & PDF v
H 0137E1
Amendment 1D Date Posted Available Formats
720117 04/30/2001 » WebPage & PDF Fror o Realior 0 L0
H 0137E2
Amendment 1D Date Posted Available Formats
H 0137ER
Amendment ID Date Posted Avatlable Formats

Bill Analysis: (Top)

Analysis ID ) Sponsor Availlable Formats
h0137 S Banking ‘- 3 PDF
h 0137 <[ Judicial Oversight & PDE
h0137a 2 ,"'7 Judicial Oversight Aa25 & PDF
h-G137a Banking & PDF

s h0137s1 5 SGC /£, . & PDF
oot YR ) T L
Vote Hlsto:x: Egg)
Chamber Roll Call Vote Date Available Formats
HOUSE 0242 04/30/01 S Web Page
SENATE 0037 05/04/01 3 Web Page
Citations: ‘lge)

2of 6 1211200110 17 AM
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Citator Search Appropriations Redistricting

Select Chamber: _Senate l:] 'Eo_

© A Guide to the Format of This Page

Jump To: Bill Text(2) Amendments(1) Staff Analysis(1) Vote History(0) Citations

Senate 0402: RelatingL to Probate

; s402° GENERAL BILL/CS by Judiciary; Burt ({Similar CS/2ND ENG/H 0137, Compare

H 0017, cs/cs/28ND ENG/H 0107, S 0976, cs/isT ENG/S 1398)

Frobate, provides fecr rignt of inheritance re adcption, revises language

re reccvery of payments made on behalf of certain Meaicaid-eligikle

persons, amends provisions re cpening cf decedent's safe-deposit box «

re Florida Probate Code, adds protected herestead property as exclusion

to elective estate, modifies formula for determining fair market value

of assets re elective share, etc Amends FS EFFECTIVE DATE

01, "1-2022

01°74/01 SENATE Fref:led

02/08/01 SENATE Referred to Judaciary, Approp:riations Subcommittee on Public
Safety and Judiciary, Appropriations

03/06/01 SENATE Intrcduced, referred tn Judiciary, Appropriaticns
Subcommittee on Paklic SaZety 3nt Juciciary, Apprcpriatinns

-8J Iuczl
"31.03 31 SENAIE Idn Comrmittee agenda-- Judiciar,, 3-13 Ul, 12 15 gm, 310 -¢
03/3i3/vl SENAIE CS by Jud.ciav,, 1EAS 7 NAYS 0O SJ 0149%, o read farst

time cn 0:/16/71 -8J 0017¢

03/15/01 SENATE MNow in Appropriations Subcommittee on Paklic tafety and
Judiciary -SJ 00149

05/01/01 SENATE Withdrawn frcm Apprcpriiations Sukcommittee on Pablic Safety
and Judiciary, Appropriations -SJ CUs62, Flaced cn Calenaar,
on second reading

05/03/01 SENATE Placed on Special Order Calendar SJ 00851, Read second tare
-SJ 01050, Amendment (s! adopted -3J 01050, House Bill
substatuted -SJ 01054, Laid on Table, Linx/Iden/Sim/Compare
passed, refer to CS/FR 137 (Ch 2001-22&}, See also CS/CS/HB
12® (Ch 2001-246!

Bill Text: (Top)

Bil Name Date Posted Avallable Formats
S 0402 01/25/2001 <3 Web Page & PDF
S 0402C1 03/16/2001 3 Web Page & PDF

Committee Amendments and Filed Floor Amendments: (Top)

S 0402

Amendment ID Date Posted Available Formats
S 0402C1

Amendment ID Date Posted Avallable Formats

192000 05/02/2001 A Webpage & POF  fu# T

Staff Analysis: (Top)

Analysis ID / Reference Available Formats
hed
s 0402 Sirq Judiciary 3 PDF

Vote History: (Top)

lof5 2/17/2003 207 PM
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Select Year: 2001

O AGuide to the Format of This Page
Jump To: Bill Text{1) Amendments(1) Staff Analvsis(o) Yote Historv(0) Citations

House 0017: Relatmg to Intangible Personal Property Taxes

H1l7 GENBRAL BILL by Melvin, Davia; (CO-SPONSORS) Fasano; Murman, Maygarden,
Wallace, Ball; Dockery; Argenziano; Trovillion; Crow, Andrews,
Diaz-Balart, Allen, Fiorentino; Baker; Spratt; Brummer, Xyle, Gibsaon,
Mayfield, Hogan, D:az de la Portilla; Barreiro, Clarke, Alexander,
Bowen, Green, Kottkamp, Harrington; Farkas, Kilmer, Baxley, Hart,
Bennett, Goodlette, Negron; Planagan, Attkisson, Bense, Bean, Pickens,
Brown, Mealor; Harrell, Atwater, Cantens, Garcia, Stansel, Needelman,
Ryan; Praieguez; Jordan; Mack; Betancourt, Ross: Miller, Mahon, Waters,
Slosberg:; Paul: Rusgsell; Sorensen, Gardiner; Berfield, Carassas,

Bilirakis (Similar §S0976, Compare CS/2ND ENG/M Q137. Cs/S 0402)

Intangible Personal Froperty Taxes, repeals provisions which provide for

taxes on 1ntangible personal property, amends provisions tc conform to

suck repeal, repeals provisions re assessment cf saia property,

intangible personal property tax roll, filing cf intangible tav returns

as factcr in determining residency, 1intangible tax liazility information

1n corporation's annaal report, & claims against decedent's estate fr:

intangible taxes, corrects reference Amends & repeals FS FFFFCTIVE

DJATE 01/01/2302

11/21/00 POUSE Prefiled

31/12/01 HOUSE Referred to Fiscal Policy & Resources (FRC), Local Government
& Veterans Affairs (SGC), Fiscal Responsikility Councal

03/06/01 HOUSE Introduced, referred to Fiscal Folicy & Resources (FRC),
Local Government & Veterans Affairs (SGC), Fiscal
Responsibility Councial -HJ 00015

03/07/01 HOUSE On Committee agenda-- Fiscal Policy & Resources (FRC),
03/09/01, 9 00 am, 214-C

03/09/01 HOUSE Favorakle with 1 amendment (s! by Fiscal Policy & Resources
(FRC); YEAS 10 NAYS 2 -HJ 00197

(3/12/01 HOUSE UHNow 1n Local Government & Veterans Affairs {S3C) -HJ 00197

D3/13/9% HOUSE On Cormittee agenda-- Local Governmen: & Veterans Affairs
(SGC), 03/15/01, 10 00 am, Reed Hall

02/15/01 HOUSE Favorable by Lecal Government & Veterans Affaixs 1S3C),
YEAS S NAYS O -HJ 00198

03/16/01 HOUSE Now 1n Fiscal Responsibility Council -HJ 00198

05/04/01 HOUSE Died in Council on Fiscal Respcnsibilaty Council,
LinksIden/Sim/Compare passed, refer to CS/HB 137 (Ch

2001-22¢)
Bill Text: w
Bill Name Date Posted Avallable Formats
H 0017 11/22/2000 S Web Page & PDF

Amendments: M

H 0017
Amendment ID Date Posted Available Formats
/ il . '
601749 03/09/2001 & Web Page ® POE &+ s [0 -0y

Bill Analxsvs: Es_zg[

12/1172001 10 31 AM
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Analysis ID Sponsor Available Formats
h 0017 ‘;/7 Fiscal Policy & Resources & PDF
h 0017a 3/7 ++v Fiscal Policy & Resources % PDF
h 0017b 3/9 Fiscal Policy & Resources  Amvp & PDF
h 0017 31> Local Government & Veterans Affars A7 % PDF
h 0017a ;//5 Local Government & Veterans Affairs /) » PDF

Vote Historx: sm)

No Vote History Available

Citations: 5!221

STATUTE CITATIONS ]0D)

0072.011
01920103
Q192,032
Q192,042
0192.001
193,114
0196015
0196,199
0196.1993
Q120 012
0199.023
QIS9032
0199.042
0199.002
UI99.Us7
JI99.062
0199,103
0i90,1000
0199.106
0199,133
0199.135
0199.143
Q190,142
0199,155

20f3 12/11/2001 10 31 AM
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Seleet Year: _2001 Select Chamber: _Senate I:l lGO
O Aguide.to the Format of This Page

Jump To: il Text(3) Amendments(4) Staff Apalysisil) Yotg Historv(D) Lltations

Senate 1398: Relatinﬂo Unclaimed Property

S1398 GENERAL BILL/CS/1ST ENG by Banking and Insurance, Carlton (Samilar

C¢s/cs/2ND ENG/H 0107, Compare CS/2ND ENG/H 0137, ©s5/S0402)

Unclaimed Prcperty, revises certain provisions to refer to prcperty

considered abandcnec as urc.aircd property, prcvides adaiticnal

criterwcn for certain propert, in financial -~rganizations seing pres.med

unclaimed, proviaes presumption trat certaln intangikle property 1s

unclaimed under certain circumstances, provides valuation & remissaion of

contents of safe-deposit boxes, etc Amends Ch 717, 732 107,

493 6101, 6102, 215 965 EFFECTIVE DATE 10/01/2001

03/06/01 SENATE Filed

03/14/01 SENATE Introduced, referred to Banking and Insurance, Finance ana
Taxation -SJ 00145

03/15/01 SENATE On Committee agenda-- Banking and Insurance, 03/20/01, 9 20
am, 110-S

03/20/01 SENATE CS by Bankxing and Insurance, YEAS 11 NAYS 0 -8J 00221, CS
read first time on 03/22/01 -5J 0022¢€

03/22/01 SENATE Now 1n Finance and Taxaricn -SJ €022

23,2901 SENATE Wit -~drawn from Finance and la<atian -~S5 0uv.48, Flaced »n
Ca " endar, o1 se_cnd reading
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BILL #: CS/HB 137, 2nd Eng

RELATING TO: Probate

SPONSOR(S): Council for Smarter Government, Representatives Goodlette and others
TIED BILL(S): none

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1) JUDICIAL OVERSIGHT YEAS 8 NAYS 0

(2) BANKING YEAS 8 NAYS 0 19 PR
(3) COUNCIL FOR SMARTER GOVERNMENT YEAS 10 NAYS 0 -
(4)
(5)

. SUMMARY"

Primarily, this act contains numerous grammar and style changes to the Florida Probate Code,
proposed by the Probate Law Committee of the Real Property, Probate and Trust Law Section, of the
Flornida Bar. Significant changes include

e Removing court procedure from the statutes

e Providing that the effect of judgment of adoption 1s controlled by the Probate Code, not the
adoption statutes.

e Integrating the Medicaid claims system into the present system of dealing with claims in the
estate, and providing that a Medicaid claim may be amended up to one year after death of the
decedent.

e Separating notice to creditors from the notice of admnistration provided to beneficianes

e Clarrfying the grounds for removal of a personal representative, and providing specific
procedures for replacing a personal representative upon death, resignation, or removal

¢ Changing and simplifying the method for opening of a safety deposit box

e Elminating family administration, and increasing the jurisdictional amount for summary
administration from $25,000 to $75,000.

¢ Increasing the family allowance from $6,000 to $18,000

e Fixing the elective share provisions changed in a previous session, before the changes go into
effect this October

This act does not appear to have a signiftcant fiscal impact ¢n state or local government
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I SUBSTANTIVE ANALYSIS.

A DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:

1 Less Government Yes [] No [] N/A [x]
2 Lower Taxes Yes [] No [] N/A [x]
3  Individual Freedom Yes ] No ] N/A [x]

4  Personal Responsibility Yes (] No [] N/A [x]

5 FEamily Empowerment Yes [] No [] N/A [X]

For any principle that received a “no™ above, please explain

B PRESENT SITUATION

The Probate Code specifies the manner of distribution of the assets owned by deceased persons,
and the payment of their obligations The Probate Law Committee, a subcommittee of the Real
Property, Probate, and Trust Law Section of the Florida Bar, prepared the initial draft of these
revisions That subcommittee summarized the project as follows

These proposals for changes are the result of three years work by more than a
hundred experienced probate lawyers, including probate judges. Those lawyers and
Judges are members of the Probate Law Committee of this Section and are members
of the various local subcommittees of that Committee This represents the most
comprehensive overhaul of the probate code since it became law on January 1,
1976. Some of the changes are grammatical only to make the statute more
readable Others are changes of substance that will change nghts and the
procedures for enforcement of those rights '

See “Section-by-Section Analysis” for a detailed explanation of the Present Situation applicable to
each of the sections of the act.

C EFFECT OF PROPOSED CHANGES
See “Section-by-Section Analysis™
D SECTION-BY-SECTION ANALYSIS:

Chapter 63, F.S.
Adoption

Section 1 -- Amends s 63.172, F S., regarding effect of judgment of adoption

"http /'www flabarrpptl org‘probaterevs html Rohan Kelley. a frequent contnibutor to the legislative process regarding the Probate
Code and the author of numerous articles and weatises regarding the Flonida Probate Code. organized the Probate Law Commuttee
The legislative commuttee chair for the Real Property, Probate. and I'tust Law Section of the Florida Bar 1s Laird Lile, a practicing
attorney Lobbyist for the Section is Pete Dunbar. a former House member  References to the “bill proponents™ in this analysis refer
to the Probate Law Comumittee
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Present Situation: Section 63 172, F S, provides that a judgment of adoption terminates alt legal
relationships between the adopted person and the former relatives, and provides that the adopted
person shall be a lineal descendent of the adopting parent as If born to the adopting parent

Section 732 108, F S, provides that, in general, intestate succession by or from an adopted person
Is as If the adopted person is a lineal descendant of the adopting parent and 1s one of the natural
kindred of all members of the adopting parent's family, and 1s not a lineal descendant of his or her
natural parents, nor is he or she one of the kindred of any member of the natural parent's family or
any pnor adoptive parent's family Up to this point, s 732 108, F.S, is consistent with s 63 172,

F S Section 732 108, F S, however, has three exceptions to the general rule

(a) Adoption of a child by the spouse of a natural parent has no effect on the relationship
between the child and the natural parent or the natural parent’s family

(b) Adoption of a child by a natural parent's spouse who married the natural parent after the
death of the other natural parent has no effect on the relationship between the child and the
family of the deceased natural parent

(c) Adoption of a chiid by a close relative, as defined in s 63 172(2), has no effect on the
relationship between the child and the families of the deceased natural parents.

The statutes are thus in conflict 2

Effect of Proposed Changes: Reconciles the conflicting statutes by providing that the rights of
adopted persons to inherit from the former family are as set forth in the Probate Code

Chapter 409
Social and Economic Assistance

Section 2 -- Amends s 409.9101, F S, regarding recovery for payments made on behalf of
Medicaid-eligible persons

Present Situation: Chapter 409, F S, contains Florida law relating to the Medicaid program, which
ts administered by the Agency for Health Care Administration (AHCA). Section 409.9101, F S,
entitled the "“Medicaid Estate Recovery Act”, requires the state Medicaid program to seek recovery
from estates for the cost of Medicaid services provided to certain individuals. 42 U S C. § 1396p(b)
requires states participating in Medicaid to establish a Medicaid recovery plan In fiscal year 1999-
2000, the state recovered $10 2 million dollars pursuant to s. 409 9101, F.s.2

Section 409 9101(3), F S, requires the personal representative of every estate to serve a copy of
the notice of administration on ACHA

Effect of Proposed Changes: Deletes subsection (3) New s 733 2121, created by this act,
provides the requirements for notice to creditors of an estate

Present Situation: Section 409 9101(4), F S, provides that the acceptance of public medical
assistance through Medicaid creates a claim against the estate in favor of AHCA of the total amount

‘A typical examplc would be John. an only child. and Alice have a son named Adam John dies Alice remarries, and her new
husband adopts Adam Sometime later, John’s parents die mtestate Assume that, under the laws of intestacy, Adam 1s the sole heir to
John’s parents’ estate but for the adoption Under s 63.172. F.S | the adoption has termunated the legal rights, and thus Adam recerves
nothing, but under s 732.108(1Xb), F S., Adam 1s entitled to the intestate estate of John's parents The sections are in conflict

* Memorandum from Wavene Poole. of AHCA. undated but recen ed January 4, 2001
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paid to or for the benefit of the Medicaid reciptent for medical assistance after he or she reached 55
years of age

Effect of Proposed Changes: Changes “claim” to “debt” to conform to federal Medicaid law
Specifies that payment of benefits to a person under 55 years of age does not create a debt
under this section. Specifies that, upon a filing of a statement of claim, ACHA 1s an “interested
person” * Also, grammar and style changes are made.

Present Situation: Section 409 9101(5), F S, provides that, at the time of filing the claim, ACHA
may reserve the rnight to amend the claim based on medical claims submitted by providers
subsequent to AHCA's initial claim calculation Medical providers have one year from the time of
providing service to file a claim for reimbursement °

Section 733 702, F.S , provides that the general claims period for filing a claim in a probate case is
3 months from the date of first publication of the notice of administration ® A claim may be
amended as a matter of right within that 3 month period This time period can expire before the one
year deadline for providers to bill Medicaid.

Section 409 910, F.S., provides that the Medicaid program has a rnight to reimbursement when a
third party 1s found negligent for the accident or injury that led to the need for medical services.
Two appellate decisions In cases where the injured party died from their injuries, and thus estates
were opened, give conflicting guidance on how Medicaid liens will be treated in a probate case In
both cases, the estates moved to set aside the AHCA claim as untimely One district court of
appeal held that the 3 month limitation i1s absolute, refusing to allow an amended claim that was
filed In the probate proceeding 2 days beyond the deadline,’ the other held that the filing of a lien in
the public records was sufficient to constitute a claim in the probate case, thereby requiring
payment of a claim that was never filed in the probate case ®

Effect of Proposed Changes: Provides that ACHA may amend a timely filed claim as a matter
of right up to one year after the last date medical services were provided to the decedent

Present Situation: Section 409.9101(6), F.S., provides that ACHA is to base its claim on the
current total allowable amount of Medicaid payments as denoted in the agency's provider payment
processing system at the time the agency's claim or amendment is filed The agency's provider
processing system reports are be admissible as prima facie evidence in substantiating the agency's

claim.

* “Interested person” 1s a defined term 1 the Probate Code Section 731 201(21). F S Classification as an interested person entitles a
person to notice of important stages of the probate proceeding

>42U.SC § 1395f(a)(1) provides that a Medicaid provider shall have up to the end of the 3rd calendar year to present a claim for
reymbursement, but that the Secretary of the Department of Health and Human Services may reduce the time period for picsenting a
clamm to no less than | year Although 1t 1s widely asserted that the one year limit applies in Flonda. see, ¢ g . Shearcr v Agency for
Health Care Administration 737 So 2d 1229, 1230, the only mention of the limit found in Flornida law 15 a repealed section of the
Flonda Administrative Code See. F A.C 59G-5 090, repealed effective May 8 1997

¢ Current law requires that a copy of the “notice of administration” be furnished to known or reasonably ascertamnable creditors  Other
sections of this bill split the notice of adminustiation 1nto a notice of adminstration that 1s furnished to bencficiaries, and a notice to
creditors that 1s furnished to known or reasconably ascertamable creditors

7 Estate of Shearer v Agency for Health Care Admnistratnion, 737 So 2d 1229 (Fla 5th DCA 1999) (refusing to allow amendment of
claim from $28,209 14 to $108.,088 35, thereby costing the state $79.879 41)

¥ dgency for Health Care Administration v Estate of Johnson, 743 S0.2d 83 (Fla 3rd DCA 1999) (requining estate to pay amended

claim of $697.356.89 to the state)
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Effect of Proposed Changes: Deletes the requirement that ACHA base its claim on the
current total allowable amount of Medicaid payments as denoted in the agency's provider
payment processing system at the time the agency’s claim or amendment ts filed.

Present Situation: A clam of ACHA under s. 409.9101, F.S., 1s a Class 3 claim Section
733 707(1), F S., provides a classification system for claims, whereby all claims in a class must be

paid before any claim in the following class or classes may be paid

Effect of Proposed Changes: Deletes the provision in s 409 9101, F S, that a Medicad
rembursement claim 1s a Class 3 claam Section 733 707(1), F S, as amended by this act,
provides that a claim under s. 408 9101, F S, i1s a Class 3 clam

Present Situation: Section 409.9101(9), F S, provides that a claim under s 409.9101, F S, may
not be enforced against any property that is determined to be the homestead of the deceased
Medicaid recipient and 1s determined to be exempt from the claims of creditors of the deceased
Medicaid recipient. Section 4, Art. X of the State Constitution, provides the constitutional
homestead exemption, however, numerous statutes provide that property beyond the constitutional
minimum Is exempt from the claims of creditors in estate proceedings

Effect of Proposed Changes: Expands the property exempt from a claim under s. 409.9101,
F S., from the constitutional minimum to all property “exempt from the claims of creditors under
the Constitution or laws of Florida” Conforming changes are made to subsection (12)

Chapter 655, F.S.
Financial Institutions Generally

Section 3 -- Amends s 655.936 F.S , regarding safe-deposit boxes

Present Situation: Section 655 936(4), F.S., provides that an employee of the financial institution
and the personal representative must conduct the opening of a safe-deposit box owned by a
decedent They both must prepare and sign an inventory of the box contents, which inventory must
be filed with the probate court within 10 days Section 733 604(1), F.S., provides that only certain
persons may view a filed inventory

Effect of Proposed Changes: Modifies the procedure for the initial opening of a decedent’s
safe-deposit box to provide that it must be conducted according to the provisions of new s.

733 6065, F.S.

Chapter 731, F.S.
Probate Code: General Provisions

Section 4 -- Amends s 731 005, F S, regarding the short title of the Fiorida Probate Code, making
grammar changes only

Section 5 -- Amends s 731 011, F S, regarding determination of substantive rights; procedures

Present Situation: Section 731 011. F S, provides an effective date for incorporation of the 1976
changes to the Probate Code; and provides that the procedures for enforcement of rights set forth

® For example, the constitutional homestead protection for personal property 1s $1,000 Section 732 402(2)(a), F S . provides that the
surviving spouse. or the children of the decedent. are entitled to the following property notwithstandmng creditor claims (other than
perfected secunty mterests): Household furmiture, furnishings, and appliances up to a value of $10.000, and all automabiles in the
decedent’s name and regularly used by the decedent or members of the decedent’s immediate family
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in the Probate Code are set forth in the Probate Code Article V, s 2, of the Florida Constitution,
provides that the “supreme court shall adopt rules for the practice and procedure in all courts” In
1984, the Florida Supreme Court directed the Probate and Guardianship Rules Commuttee to study
the Florida Statutes, and to write into the Probate Rules those matters of procedure contained in the
Probate Code."® [n 1988, that committee wrote

The committee, through the proper channels in The Flornda Bar (initially, the
Probate Law Committee of the Real Property, Probate and Trust Law Section),
intends to ask the legislature to repeal those portions of the statutes that are
procedural when there are similar rules aiready In place, or when similar new
rules are added by this opinion It is the opinion of the committee that continuing
to maintain procedure in the statutes when there is a rule specifying that
procedure is detrmental to the orderly process of the court and the public that it
serves, especially when, over time, the statute and the rule may diverge."

Effect of Proposed Changes: Recognizes that the procedures for enforcement of rights set
forth in the Probate Code are set forth in the Florida Probate Rules Also, recognizes the
Probate Rules as the rules of procedure in probate matters, in compliance with art V., s. 2, of
the Florida Constitution. Also, makes grammar and style changes

Section 6 -- Amends s 731 104, F S., regarding verification of documents.

Present Situation: Section 731 104, F.S., provides a form for use In verification of documents
required to be verified by the Probate Code or the Probate Rules.

Effect of Proposed Changes: Removes the form of verification from the statute, and replaces
it with a reference to the Probate Rules " Also, grammar and style changes are made.

Section 7 -- Amends s 731 1086, F S., regarding assets of nondomiciliaries, making grammar and
style changes only

Section 8 -- Repeals s 731.107, F.S., regarding adversary proceedings.

Present Situation: Section 731 107, F.S., provides the Rules of Civil Procedure govern procedure
in adversary matters in probate

Effect of Proposed Changes: Deletes s. 731 107, F.S., as unnecessary. This is a rule of
procedure, and is presently covered by Probate Rule 5.025(d)(2)

Section 9 — Amends s. 731.110, F.S , regarding caveats

Present Situation: A caveat is a request made by an interested person, filed with the clerk of the
court, that the interested person be notified If a probate case is filed regarding the deceased person
named in the caveat A caveat must state the name of the deceased person, and must also contain
the decedent's social security number or date of birth, if known A caveat filted by an individuat or
company not domiciled in the county where the caveat is filed must also provide the name and
residence address of a resident of the county who may be formally served with the notice of

administration

'° The Florida Bar Re Emergency Amendments To Florida Rules Of Probate And Guardianship Procedure, 460 So 2d 906, (Fla

1984)

""The Florida Bar. 537 So 2d 500, 501 (Fla 1988)
2 The form for venfication 1s presently provided m rule 5 020(e)
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Effect of Proposed Changes: Adds, in addition to requiring the decedent’s social security
number or date of birth, that a caveat must list the decedent's last known residence address, if
known, as identifying information. Additionally, if a member of the Florida Bar 1s named as the
resident of the county upon whom notice may be served, the attorney may list an office address
In lieu of a residence address

Section 10 -- Repeals s. 731 111, F S, regarding notice to creditors.

Present Situation: Section 731 111(1), F.S, provides for publication of a notice to creditors
Section 731.111(2), F.S., provides specific notice requirements related to the Florida Department of

Revenue.

Effect of Proposed Changes: Repealss 731.111, F S Subsection (1) is procedural in
nature, and i1s generally covered by Probate Rule 5 240 Subsection (2) is moved to s

733 702(5), F S

Section 11 -- Amends s 731.201, F.S., regarding definitions applicable to the Probate Code.
Numerous grammar and style changes are made to definitions. The definitions are made
applicable to s. 409 9101, F.S (the Medicaid Estate Recovery Act) The substantive changes to
definitions are as follows.

Present Situation: Section 731 201(1), F S, defines “authenticated” by reference to 28 U S.C §
1733 {Government records and papers) or 28 U.S C. § 1741 (Foreign official documents). Those
statutes, however, do not define what an “authenticated” document is Rule 44 of the Federal Rules
of Civil Procedure, entitied “Proof of Official Record”, references authenticated documents.
Authenticated documents are used in probate proceedings in regards to documents from other
states or countries that are filed in the probate proceeding

Effect of Proposed Changes: Deletes the references to specific federal statutes, and replaces
them with a general reference to the Federal Rules of Civil Procedure.

Present Situation: Section 731 201(8), F.S , defines “devise” to mean a testamentary disposition
of real or personal property by will. Section 731 201(9), F S., defines “devisee” to mean a person
designated by a will to receive a devise Section 731.201(10), F S., defines “distnibutee” to mean a
person who has received estate property from a personal representative other than as a creditor or
purchaser Increasingly, estate planners are using trusts that include a testamentary disposition as
an estate planning tool partially or completely in heu of a will.

Effect of Proposed Changes: Makes the definitions of “devise”, “devisee”, and “distributee”,
also applicable to a trust that has a testamentary disposition

Present Situation: Sections 731 201(16), and 731 201(20), F S, refer to s. 731.301, F S, which
outlines the procedures for giving of notice in probate cases

Effect of Proposed Changes: Replaces the references to s. 731 301, F.S , with reference to
the Probate Rules. Section 731 301, F S., is amended to delete procedure in deference to the
Probate Rules.
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Present Situation: “Protected homestead” is not defined in the Probate Code. Art X, s. 4(a)(1), of
the Florida Constitution, provides a homestead exemption' for a person’s home which provides
that the home 1s exempt from forced sale under process of any court (with certain exceptions and
hmitations) ' Art X, s 4(b), of the Florida Constitution, provides that this homestead exemption
benefits a surviving spouse or heirs of the owner

Property owned as tenants by the entirety 1s a “tenancy which i1s created between a husband and
wife and by which together they hold title to the whole with right of survivorship so that.  [ijt1s
Inhented by the survivor of the two **> Title to a homestead owned by a husband and wife is held as
a tenancy by the entireties, but other property may aiso be held by a husband and wife as a
tenancy by the entireties

Effect of Proposed Changes: Defines the term “protected homestead” to mean the property
described in art. X, s 4(a)(1), of the Flonda Constitution Real property owned as tenants by
the entireties s not a protected homestead

Section 12 -- Amends 731 301, F S, regarding notice to interested persons

Present Situation: Throughout the Probate Code, interested persons are required to be provided
notice of various probate court filings There are two types of notice, the procedures for giving
“formal notice” and “informal notice” to an interested person are set forthins 731301, F S The
types and methods of notice are also found at Probate Rule § 040

Effect of Proposed Changes: Eliminates procedures for formal and informal notice, and refers
to the Probate Rules to define the types and methods of notice.

Section 13 - Amends s 731 303, F S, regarding representation in proceedings involving estates
of decedents or trusts

Present Situation: Section 731 303(1), requires that certain information be included in pleadings
which affect certain interests

Effect of Proposed Changes: Deletes subsection (1) as procedural Also, grammar and style
changes are made.

" The phrase “homestead ¢xemption” 18 also commonly used to describe the $25,000 deduction from the value of a home used 1in
calculating the taxable value of a personal residence That homestead exemption 1« not affected by, nor 1s 1t applicable to. the

homestead exemption m this section

" SECTION 4 Homestead. exemptions —
(a) There shall be exempt from forced sale under process of any court, and no judgment. decree or execution shall be a lien thercon,

except for the payment of taxes and assessments thereon, obligations contracted for the purchase, umprovement or repair thereof. or
obligations contracted for house, field or other labor performed on the realty, the following property owned by a natural person

(1) a homestead, 1f located outside a mumnicipality, to the extent of one hundred sixty acres of configuous land and unprovements
thereon, which shall not be reduced without the owner's consent by reason of subsequent clusion 1n a municipality, or if located
within a municipality, to the eatent of one-half acre of contiguous land. upon which the exemption shall be imited to the residence of
the owner or the owner's tamuly,

1 Black’s Law Dictionary, 6th ed . at 1463
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Part | of Chapter 732
Intestate Succession

Section 14 -- Amends s 732 101, F S, regarding intestate estate The laws on intestate
succession govern how property Is distributed among heirs when the decedent dies without leaving

a valid will.

Present Situation: Section 732.101(2), F S., provides that the death of the decedent is the event
that vests the heirs’ night to property.

Effect of Proposed Changes: Clarifies that the vesting applies to the heirs’ right to the
decedent’s property

Section 15 -- Amends s 732 102, F S, regarding intestate share of other heirs.

Present Situation: If there is no surviving lineal descendant (no children) of the decedent, the
spouse inherits the entire estate If there are surviving lineal descendants, all of whom are lineal
descendents of the surviving spouse, then the spouse receives the first $20,000 of the intestate
estate, plus one-half of the balance of the intestate estate. Valuation is calculated on fair market
value on the date of the decedent’s death

Effect of Proposed Changes: Increases the $20,000 sum to $60,000 to account for inflation E
Additionally, the date for valuation is changed to the date of distnibution Also, grammar and
style changes are made, and the section 1s more logically numbered

Section 16 -- Amends s 732 103, F S, regarding the intestate share of heirs, making grammar and
style changes only

Section 17 -- Amends s 732 107, F.S , regarding escheat

Present Situation: The law on escheat governs the disposition of property of a decedent when no
lawful heir exists to claim the property. Escheat property i1s turned over to the State. A lawful herr
may claim the escheated property within ten years of when the letters of administration were
entered, and i1s entitled to interest at the same rate as a judgment A personal representative who
believes that property of an estate may escheat to the state, or who i1s in doubt as to who I1s the
lawful beneficiary of estate property, Is required to institute a proceeding to determine beneficiaries
within one year of when the letters of administration are entered The Department of Legal Affairs
must be served a copy of the petition to determine heirs If a personal representative fails to timely
file a petition to determine heirs, the Department of Legal Affairs may do so The clerks of court are
required to annually furnish a list to the Department of Legal Affairs of all estates being
administered in which no person appears to be entitled to the property and in which the personal
representative has not filed a petition to determine heirs Probate Rule 5.386 contatins much of the

same language

Effect of Proposed Changes: Removes procedural matters that are covered by Probate Rule
5.386 The start of the ten year period I1s changed to the date on which the escheated funds are
paid to the State Treasurer '’ Removes the requirement that the State School Fund pay interest

' Accarding to a calculation by the Amenican Institute for Economic Research. using the Consumer Price Index calculated by the
United States of America, Bureau of Labor Stansues $20.000 m 1974 equals $60.316 10 2000 http - www aler org  The figurc 18

rounded for

ease 1 use and practice

7 Uulizing this date as a starting point 1v intended to make adminstration significantly easier, according to the comments by Probate
Code Commuttee of September 17. 2000
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on the funds Provides that a certified public accountant can additionally file an application for
abandoned property on behalf of a client Also, grammar and style changes are made.

Section 18 -- Amends s 732 1101, F S, regarding aliens, making grammar and style changes
only.

Part Il of Chapter 732, F.S.
Elective Share of Surviving Spouse

Current law gives a surviving spouse (or guardian of the property) the right to file for an elective
share of their spouse’s estate The elective share equals thirty percent of the fair market value of
all the decedent’s property that 1s subject to administration, except property not located in Florida,
and excluding homestead, household furniture, furnishings, and appliances up to $10,000,
automobiles held in the decedent's name, Florida Prepaid College Program: and family allowances
The current elective share faw also does not consider the duration of marriage, nonprobatable
assets, the economic contribution made by the parties to the marriage, or transfers of the
decedent's property to many inter vivos trusts A decedent may effectively disinherit a surviving
spouse by placing his or her assets into an inter vivos trust having testamentary disposition

Chapter 99-343, L O F., scheduled to go into effect on October 1, 2001, substantially modifies the
elective share provisions of the Probate Code That act provides that a spouse has the right to
claim an elective share of the “elective estate” instead of the estate “subject to administration”. The
“elective estate” 1s broader and encompasses both probatable assets and nonprobatable assets
including any revocable inter vivos trusts This prevents the decedent from disinheriting the
surviving spouse via a revocable inter vivos trust, absent a written agreement between the parties
that the surviving spouse will waive his or her elective share That act excludes from the elective
estate Irrevocable transfers by the decedent, transfers in which the decedent received adequate
consideration, transfers made with the surviving spouse's consent, proceeds of any life insurance,
one-half of the property to which ss 732 216- 228, F S, apply and property held in a qualifying
special needs trust This act also provides for vaiuation of certain properties, including the special
needs trust, all other properties are to be computed at fair market value

While the categories of assets subject to the spousal election are expanded by ch 99-343, LO F,
the current thirty percent election percentage remains the same Once the amount is determined,
the share i1s satisfied in the following order of priority from property interests that pass outright to
the spouse, or that pass in trust for the surviving spouse, from the decedent's probate estate; from
property held in the decedent’s revocable trust, and finally from other recipients of the elective
share property If property from the elective estate i1s sold prior to distributing the elective share, the
beneficiary 1s liable to the estate for that amount, not the bona fide purchaser The court must
determine the amount of elective share and order its payment ™

The “Present Situation” described In the elective share portions of this analysts refers to the state of
the taw as it will be upon October 1, 2001, the effective date of ch 99-343, LOF

Section 19 - Amends s. 732 2025, F S, effective October 1, 2001, regarding definitions used in ss.
732 2025-732.2155, F S., the Elective Share provisions of the Probate Code

Present Situation: Section 732.2025(8), F S, defines “qualifying special needs trust” or
"supplemental needs trust” as a trust established for an 1}l or disabled surviving spouse with court
approval before or after a decedent's death for such incapacitated surviving spouse, If, commencing

'® From House Of Representatives As Revised By The Committee On Real Property And Probate, Final Analysis, July 22. 1999
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on the decedent's death (a) The income and principal are distributable to or for the benefit of the
spouse for life in the discretion of one or more trustees less than half of whom are ineligible family
trustees For purposes of this paragraph, ineligible family trustees inciude the decedent's
grandparents and any descendants of the decedent's grandparents who are not also descendants
of the surviving spouse, and (b) During the spouse'’s life, no person other than the spouse has the
power to distribute income or principal to anyone other than the spouse (¢} The requirement for
court approval and the limitation on ineligible family trustees does not apply If the aggregate of the
trust property as of the applicable valuation date in a qualifying special needs trust is less than
$100,000

Effect of Proposed Changes: Deletes the term “illI", deletes the exception regarding
ineligible family trustees, clarifies that the $100,000 i1s the aggregate total of the assets in all
trusts established by a decedent, and specifies that value is determined on the applicable
valuation date defined at s 732 2095(1)(a), F S

Section 20 -- Amends s 732 2035, F S, effective October 1, 2001, regarding property entering into
the elective estate

Present Situation: Section 732 2035(2), F.S , provides that property included when calculating the
amount of the elective estate includes the decedent's ownership interest in accounts or securities
regtstered in "Pay On Death,” "Transfer On Death," "In Trust For," or coownership with nght of
survivorship form For this purpose, "decedent’'s ownership interest” means that portion of the
accounts or securities which the decedent had, iIimmediately before death, the right to withdraw or
use without the duty to account to any person

Effect of Proposed Changes: Provides that, in the case of accounts or securities held in
tenancy by the entirety, only one half of the value the account or security is used In
calculating the amount of the elective estate

Present Situation: Section 732 2035(5)(a), F S., provides that property included when calculating
the elective estate includes certain property transferred by the decedent to the extent that at the
time of the decedent’s death the decedent possessed the right to, or in fact enjoyed the possession
or use of, the income or principal of the property. or the principal of the property could, in the
discretion of any person other than the spouse of the decedent, be distributed or appointed to or for
the benefit of the decedent A right to payments from an annuity or under a similar contractual
arrangement Is treated as a night to that portion of the income of the property necessary to equal
the annuity or other contractual payment

Effect of Proposed Changes: Additionally, a right to payments under an annuity, an
annuity trust, or a unitrust, or a similar arrangement 1s treated as a right to that portion of the
Income of the property necessary to equal the annuity or other contractual payment An
"annuity trust” 1s “a form of trust calling for payment of a fixed amount of income regardless
of the amount of principal A “unitrust” 1s a “trust from which a fixed percentage of the net
fair market value of the trust's assets, valued annually, 1s paid each year to the beneficiary ”

Section 21 - Amends s. 732 2045, F S, effective October 1, 2001, regarding exclusions from
elective estate.

Present Situation: Section 732 2045(1), F S, lists 8 types of property that are excluded when
calculating the elective estate
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Effect of Proposed Changes: Adds “property which constitutes the protected homestead
of the decedent whether held by the decedent or by a trust at the decedent’s death” as a
type of property excluded when calculating the elective estate Thts change removes a
decedent's homestead from the elective estate, provided the homestead Is titled either in the
decedent's name or I1s held by the decedent’s revocable trust. A home titled as tenants by
the entireties will be included at half value and that half will count against the spouse’s
elective share right A spouse’s life estate interest in the homestead will not satisfy any of
the elective share right since only property interests included in the elective estate count
against the spouse elective share amount.

Section 22 -- Amends s 732 2055, F S, effective October 1, 2001, regarding valuation of the
elective estate

Present Situation: Section 732 2055, F.S., defines the “value” of property for purposes of
calculating the total value of the elective estate Subsection (5) provides the general rule on
valuation of property, providing that the fair market value of the property on the date of the
decedent’s death is the measure of value, minus claims other than funeral expenses that are
payable from the elective estate, and minus mortgages and liens encumbering property

Effect of Proposed Changes: Removes the exception for funeral expenses, thus providing
that funeral expenses are deducted from the gross value of the property in calculating the
net value of the elective estate

Section 23 - Amends s 732 2075, F S, effective October 1, 2001, regarding sources from which
the elective estate is payable

Present Situation: Should the surviving spouse make the election to take the elective share,
section 732 2075, F S, provides for the payment of the elective share Subsection (1) lists property
in the possession of the surviving spouse, the value of which Is credited against the elective share
If the elective share 1s not fully paid under subsection (1), subsection (2) provides for the order in
which the assets that make up the elective estate are apportioned to satisfy payment of the elective
share. There are three classes of property from which the elective share is payable, which are

Class 1 -- The decedent's probate estate and revocable trusts.

Class 2 -- Recipients of property interests included In the elective estate under s 732 2035(2), (3),
or (6), F S, and, to the extent the decedent had at the time of death the power to designate the
recipient of the property, property interests included under s 732 2035(5) and (7), F S

Class 3 -- Recipients of all other property interests included in the elective estate except interests
for which a charitable deduction with respect to the transfer of the property was allowed or
allowable to the decedent or the decedent's spouse under the United States gift tax laws.

Effect of Proposed Changes: Provides that “protected charitable interests” are not
deemed “recipients” of property under Class 2 or Class 3. Adds a new Class 4, which class
Includes “recipients of protected charitable lead interests, but only to the extent and at such
times that contribution ts permitted without disqualifying the chantable interest in that
property for a deduction under the United States gift tax laws ”

Additionally, two definitions applicable only to the four classes are added This act defines a
“protected charitable interest” as “any interest for which a charitable deduction with respect
to the transfer of the property was allowed or allowable to the decedent or the decedent's
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spouse under the United States gift tax laws”, and defines a “protected charitable lead
interest” as “a protected charitable interest where one or more deductibie interests in charity
precede some other nondeductible interest or interests in the property.”

Section 24 -- Amends s 732 2085, F S, effective October 1, 2001, regarding hability of direct
recipients and beneficiaries.

Present Situation: Section 732 2085, F.S , provides for the liability of direct recipients and
beneficiaries of property subject to the elective share.

Effect of Proposed Changes: Adds a conforming cross-reference necessary because of
the change to s 732.2055(5), F.S

Section 25 -- Amends s 732 2095, F S, effective October 1, 2001, regarding liability of direct
recipients and beneficiaries

Present Situation: Section 732.2095(1)(a), F S, defines the “applicable valuation date” for
different forms of property subject to the elective share. The applicable valuation date under s
732 2095(1)a)6., F S, is the date of the decedent's death.

Effect of Proposed Changes: Provides that applicable vatuation date of value on the date
of the decedent’s death Is applicable to property under s 732 2035(2), F S. (pay on death
accounts or secunties), and ts not applicable to property under s 732 2035(4), F S (transfer
of certain property to a revocabie trust)

Present Situation: Section 732 2095(2)(c), F.S , provides that If the spouse Is a beneficiary of a
qualifying special needs trust, the principal value of the trust is used in calculating the elective
estate and elective share Section 732 2095(2)(d), F S., provides that If the spouse is the
beneficiary of a trust that does not meet the requirements of an elective share trust, the value of the
interest in the trust Is the transfer tax value of the interest A qualifying special needs trust may
qualify under both, with different results.

Effect of Proposed Changes: Provides that a qualifying special needs trust is valued
under paragraph (c), not paragraph (d)

Section 26 -- Amends s 732.2105, F S., effective October 1, 2001, regarding effect of elective
share election on other interests.

Present Situation: Section 732.2105(2), F S, provides that, if the elective share election is made,
the balance of the estate, after payment of the elective share, 1s administered as though the
surviving spouse had predeceased the decedent

Effect of Proposed Changes: Deletes subsection (2) as unnecessary

Section 27 -- Amends s 732 2125, F S, effective October 1, 2001, regarding right of election, by
whom exercisable, making grammar and style changes only.

Section 28 -- Amends s. 732.2135, F.S , effective October 1, 2001, regarding time of election,
extensions; withdrawal

Present Situation: The elective share s the night of a surviving spouse to a minimum share of
their deceased spouse’s estate A spouse who files an election to take the elective share foregoes
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the inheritance In the will, and takes the elective share instead. An election to take the elective
share must be filed by the earlier of 6 months after the date of publication of the notice of
administration, or 2 years after the death of the decedent

Effect of Proposed Changes: Eliminates the reference to the date of first publication of the
notice of administration, and provides that the election to take the elective share must be filed
by the earlier of 6 months after the notice of administration is served on the surviving spouse or
on a legal representative of the surviving spouse, or 2 years after the death of the decedent
This change conforms to other changes in this act that eliminates publication of the notice of
adminestration  Alse, grammar and style changes are made

Section 29 -- Amends s. 732.2145, F S, effective October 1, 2001, regarding order of contribution
and the personal representative’s duty to collect contribution, making grammar and style changes
only

Section 30 -- Amends s 732 2155, F S, effective October 1, 2001, regarding effective date, effect
of prior waivers, and transition rules regarding the elective share

Present Situation: Section 732.2155, F S, provides for the effective date of the elective share
changes made by ch 99-343, L O F., and for the transition of old law to new

Effect of Proposed Changes: Adds subsection (6)tos 732 2155, F S, to provide that the
elective share changes embodied in ch 99-343, L O F, and in this act, to do not affect any
interest in property held, as of the decedent's death, in a trust, whether revocable or irrevocable,
if the property was an asset of the trust at all times between October 1, 1999 and the date of the
decedent's death, the decedent was not marnied to the decedent's surviving spouse when the
property was transferred to the trust; and the property was a nonmarital asset immediately prior
to the decedent's death Aiso, a cross-reference in subsection (4) 1s clarified

Uniform Disposition of Community Property Rights at Death Act
Sections 732.216 through 732.228, F.S."

Section 31 -- Amends s. 732 218, F S, regarding rebuttable presumptions related to the Florida
Uniform Disposition of Community Property Rights at Death Act, making grammar and style
changes only

Section 32 - Amends s. 732 219, F.S., regarding disposition upon death under the Florida Uniform
Disposition of Community Property Rights at Death Act, making grammar and style changes only

Section 33 -- Amends s 732.221, F S., regarding perfection of titie of a personal representative or
a beneficiary under the Flornida Uniform Disposition of Community Property Rights at Death Act.

Present Situation: Sections 732 216 through 732.228. F S., are known as the Florida Uniform
Disposition of Community Property Rights at Death Act. “Community property” is a legal concept
followed by some of the states regarding property owned by married persons In a community
property state, all property owned by a married person 1s owned jointly with the spouse, and each
spouse owns an equal one-half share of the property Nine states are community property states,
Florida 1s not a community property state ®° An individual who formerly lived in a community

' These sections are within Part 11. entitled “Elective Share of Suri iy ing Spouse™ and while they arc related to the issue of elective
share, these sections are not part of the elective share law

3 ) .

** The nme states are Louisiana. Texas, New Mexico. Anzona, Califorma, Washmyton, Idaho, Nevada, and Wisconsin  Black's Law

Dictionary, 6th edition
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property state and was married while living there may move to Florida, and still own, on the date of
death, property subject to community property laws in that other state.

Section 732.221, F.S, provides that a personal representative has no duty to discover whether any
property of the deceased is community property unless a written demand i1s made by an interested
person within 6 months after first publication of the notice of administration

This section ts similar to s. 732 223, F S, regarding perfection of title in the surviving spouse

Effect of Proposed Changes: Changes the time limit for filing the wnitten demand to 3 months
after service of the notice of administration (as to beneficiaries), or 3 months after the first
publication of the notice to creditors Also, grammar and style changes are made

Section 34 -- Amends s 732 222, F S, regarding purchaser for value or lender, making grammar
and style changes only

Section 35 -- Amends s. 732 223, F S, regarding perfection of titie of surviving spouse

Present Situation: Sections 732 216 through 732 228, F S, are known as the Florida Uniform
Disposition of Community Property Rights at Death Act. Section 732 223, F S., provides that a
surviving spouse may have title to community property declared to be soiely the property of the
surviving spouse by court order or by court approval of an instrument of title signed by the personal
representative or heirs. The personal representative has no duty to discover whether property held
by the decedent 1s community property unless the surviving spouse makes a written demand within
6 months after the first publication of the notice of administration.

Effect of Proposed Changes: Changes the time Iimit for fiing the written demand to 3 months
after service of the notice of administration on the surviving spouse Also, grammar and styie

changes are made.

Part lll of Chapter 732, F.S.
Pretermitted Spouse and Children

Section 36 -- Amends s. 732.302, F S, regarding pretermitted chiidren.

Present Situation: A pretermitted child i1s a child of a decedent that was born (or adopted) after
the decedent executed a will being probated. If a pretermitted child is not provided for by the will,
the pretermitted child 1s entitied to a share equal to what the child would have received had the
testator died intestate However, a pretermitted child will not receive the pretermitted share of the
estate if it appears from the will that the omission was intentional, or If the testator had one or more
children when the will was executed and the will gives substantially all of the estate to the other
parent of the pretermitted child

Effect of Proposed Changes: Provides a qualification, applicable to the exception for a share
of the estate to a pretermitted child where the will devises substantially all of the estate to the
other parent of the pretermitted child, which requires that the other parent survive the testator
and that the other parent Is entitled to take under the will #' Also, grammar and style changes
are made

*! The phrase ““and that other parent survived the testator and 15 entitled to take under the will™ 1s from Section 2-302 of the Uniform

Probate Code



STORAGE NAME h0137s1z.jo doc
DATE July 20, 2001
PAGE: 16

Part IV of Chapter 732, F.S.
Exempt Property and Allowances

Section 37 —- Amends s 732 401, F S_, regarding descent of homestead

Present Situation: Homestead real property 1s exempt from creditor clams whether the decedent
died testate or intestate. As such, it is distributed to beneficiaries notwithstanding the claims of
creditors, but subject to any mortgage or lien Ordinarly, homestead real property will pass to heirs
under the same rules as other property (other than the lability for debts of the decedent), except
that If the decedent died intestate and was survived by a spouse and by lineal descendents, the
spouse recelves a life estate in the real property, and the lineal descendents alive at the time of the
decedent’s death receive a vested remainder interest # Section 732 104, F S, provides that all
intestate distributions are to be “per stirpes”.?

In Snyder v. Dawis, 699 So 2d 999 (Fla 1997), the Flonda Supreme Court ruled that homestead
protections apply to all persons who are potential heirs under the intestacy laws In light of that
decision, it 1s arguable that all lineal descendents, and not just those that would inherit on a per
stirpes basis, would be entitled to the vested remainder interest.

Effect of Proposed Changes: Provides that intestate distribution of the vested remainder
interest in homestead property is “per stirpes” The effect is contrary to the decision in Snyder,
and thus may affect the continued use of that case as precedent Also, grammar and style
changes are made

Section 38 -- Amends s 732.4015, F S, regarding devise of homestead

Present Situation: Section 732 4015(1), F S, restates the homestead portion of the Florida
Constitution® which provides that a homestead i1s not subject to devise if a spouse or minor chiid
survives the owner, except that the homestead may be devised to the owner’s spouse If there is no
minor child. Subsection (2) provides that “owner” includes the settlor of a trust over which the
settlor reserved the nght to amend or revoke the trust This subsection (2) roughly describes what
1s commonly referred to as a revocable trust, although the description 1s brief and therefore not well
defined.

Section 733 707(3), F S, sets forth a comprehensive defimtion of a revocable trust

Effect of Proposed Changes: Replaces the archaic term “settlor” with the term “grantor”
Provides that “owner” includes the grantor of a revocable trust as defined ats 733.707(3), F.S.
Also, grammar and style changes are made

Section 39 - Amends s 732 402, F S, regarding exempt property.

Present Situation: Certain property 1s made “exempt” by the probate code Exempt property Is
property that s exempt from the claims of creditors, and thus Is given to beneficiaries
notwithstanding whether there are sufficient assets to pay all of the claims against the estate
Section 733.402(4), F S, provides that exempt property set forth in the Probate Code 1s 1n addition

= A life estate 1 the legal nght to exclusive possession of real property until one’s death A vested remamder mnterest means that
lineal descendents own the homestead property. but cannot take possession of ¢t until the surviving spouse dres

» “per stirpes’” means “that method of dividing an intestate estate where a class or group of disamibutes take the share which theiwr
deceascd would have been entitled to. had he o1 she lived, taking thus by thewr night of epresenting <uch ancestor, and not as so many
mndividuals It is the antithesis of per capita ™ Black's Law Dictionary. 6th edition

* At X.s 4(c). Fla.Const
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to property passing to the spouse or heirs of the decedent pursuant to the homestead provisions of
the Florida Constitution, property passing under the will, or by intestate succession, elective share,
or family allowance. A person claiming entitlement to exempt property must petition the court for a
determination that the property 1s exempt within 4 months of the first publication of the notice of
administration.

The value of exempt property 1s excluded when calculating the value of the estate for residuary,
intestate, pretermitted. or elective share purposes *°

Effect of Proposed Changes: Provides that exempt property is in addition to protected
homestead, statutory entitiements, and property passing under the will or by intestate
succession. The term “protected homestead” is new to the Probate Code, and is defined at new
s 731.201(29), F.S, of this act The term “statutory entittements” is not defined Statutory
entitlements includes homestead, exempt property, elective share, pretermitted share, family
allowanzcse, and any other property that a person is entitled to receive from an estate by

statute

Section 40 -- Amends s. 732 403, F.S , regarding family allowance

Present Situation: A spouse or lineal heir”’ of the deceased that was dependent upon the
decedent for support may petition the probate court for a family allowance The family allowance i1s
an immediate distribution of monies to assist the dependent with living expenses during the probate
case. A family aliowance Is not automatic, the dependent must petition the court The family
allowance is a class 5 claim.?® If awarded, the family allowance I1s not chargeable against any
benefit or share passing to the dependent by intestate succession, elective share, or by will, unless
the wilt otherwise provides The family allowance that may be paid from a decedent’s estate Is
limited to $6,000, which Iimit has remained the same since the Probate Code was enacted in 1974.

Effect oggProposed Changes: The $6.000 sum 1s increased to $18,000 to account for
inflation

Part V of Chapter 732, F.S.
Wills

Section 41 -- Amends s 732 501, F S, regarding who may make a will

** Sec, Walker v Redding, 23 So 565 (Fla 1898) {homestead real property 1s not part of the estate). s 732402(4), F S (as to mtestate
estate), Solomon v Dunlap, 372 So 2d 218 (Fla 1st DCA 1979) (pretermitted share determined on ““net” value of estate}, and ss.

732 2105 & 732 402(4). F.S (as to elective share) The residuary estate 1s the net cstate after payment of all charges. debts. costs, and
specific requests [nre Estate of Miller, 301 So 2d 137 (Fla 4th DCA 1974)

* The bull proponents intend for the phrase “'statutory entitled” ta be broadly construed Telcphone conference with Rohan Kelley,
Laird Lile, and Pete Dunbar, November 28. 2000

! For purpose of this section. the term “hneal herr™ means Iineal ascendants (parents. grandparents. great-grandparents. and so forth).
and lineal descendents (child, grandchildren. great-grandchildren and so forth)

* The classtfications are as follows: Class 1 --Costs, expenses of adminisecation, and compensation of personal representatives and
therr attorneys' fees. Class 2.--Reasonable funeral, interment, and grave marker expenses, not to exceed the aggregate of $6,000

Class 3 --Debts and taxes with preference under federal law Class 4 --Reasonable and necessary medical and hospital expenses of the
last 60 days of the Iast illness of the decedent, including compensation of persons attending him or her Class 5.--Famuly allowance
Class 6 --Arrearage from court-ordered child support Class 7 --Debts acquired afier death by the contmuation of the decedent's
business. 1n accordance withs 733 612(22), but only to the extent of the assets of that business Class 8 --All other clamme

= According ta a calculation by the American Institute for Economic Research. using the Consumer Price Indev calculated by the
Umted States of America, Bureau of Labor Statistics, $6,000 in 1974 equals $18,095 1n 2000 http //www.ater org  The figure 1s
rounded for ease 1o use and practice
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Present Situation: Any person 18 years of age or older and who Is of sound mind may make a
will Chapter 743, F.S , provides procedures under which certain minors may have the disabllities
of nonage removed, I.e , become an emancipated minor An emancipated minor has all legal rights

of an adult, including the night to make a valid will

Effect of Proposed Changes: Specifies that an emancipated minor may make a will Also,
grammar and style changes are made

Section 42 -- Amends s. 732 502, F S, regarding execution of wills, making grammar and style
changes only.

Section 43 -- Amends s 732.503, F S, regarding self-proof of will

Present Situation: A valid will or codicil, under Florida law, requires execution by the maker and
two witnesses. For a will to be admitted to probate, it must be “proved” (authenticated) For a will
that does not contatn a self-proof to be admitted to probate, one of the subscribing witnesses must
certify to the authenticity of the will Because wills are often admitted to probate many years after
their making, finding one of the witnesses Is often difficult Thus, will drafters will typically include a
self-proof section in conformity with s. 732 503, F S A self-proof requires that a notary be present
at the will signing in addition to the two witnesses and the testator

The self-proof form requires a sworn statement by the testator and each of the witnesses, which
under notary laws requires a formal swearing in and a formal affirmation that statements made are
true and correct, as if the document were an affidavit.* Notary laws also allow for documents to be
“acknowledged”, whereby the signer of the document s acknowledged by the notary to be the
person named

Many Florida residents have moved here from other states. A will that includes a self-proof in
conformity with Florida law but executed in another state may be admitted to probate as if self-

proved under Florida law

Effect of Proposed Changes: Re-writes the self-proof form to provide that the form requires
an acknowledgment, rather than on oath or affirmation Also provides that a will which complies
with the self-proof provisions of the state where executed is considered to have complied with
Flonda law regarding self-proof of wills

Section 44 -- Amends s 732 505, F.S | regarding revocation by writing, making grammar and style
changes only

Section 45 - Amends s 732.507, F S., regarding effect of subsequent marnage, birth, or
dissolution of marriage, making grammar and style changes only

Section 46 -- Amends s 732 513, F S., regarding devises to trustee, making grammar and style
changes only

Section 47 -- Amends s 732 514, F S, regarding vesting of devises, making grammar and style
changes only

* Under the form, a testator and witnesses are to be sworn just as a witness 15 required to be swormn 1n a court hearing  B1ll proponents
state that the formal procedure 15 “awkward to comply with”, and that most attornexy s conductung a will signing ceremony follow the
simpler rules for tahing an acknowledgment Comimnents of bill proponents dated September 17, 2000
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Section 48 -- Amends s 732.515, F S, regarding separate writing identifying devises of tangible
property.

Present Situation: A will may refer to a written statement or list that provides for the disposition of
specific items of personal property The list must be signed by the testator, and may be changed or
amended at any time without affecting the validity of the will.*’

Effect of Proposed Changes: Provides that the supplemental list must be specifically referred
to in the will; that it may not be used to dispose of property used In trade or business;* and that
If more than one list exists, then, to the extent of any conflict among the lists, the provisions of
the most recent list are deemed to revoke the inconsistent provisions of a prior list.

Part VI of Chapter 732, F.S.
Rules of Construction

Section 49 - Amends s 732 6005, F.S , regarding rules of construction and intention, making
grammar and style changes only.

Section 50 -- Amends s 732.601, F S., regarding simultaneous death law, making grammar and
style changes only

Section 51 - Amends s 732 603, F.S., regarding antilapse; deceased devisee; class gifts

Present Situation: VWhen a will devises property to a person, and that person is not alive at the
time of the decedent’s death, then that person cannot receive the property and the property is said
to have lapsed When a devise lapses, the property becomes part of the residuary estate, and the
testator’s intent for the devise may be carried out While good drafting of wills avoids this result,
many wills are poorly drafted and even the best of drafting may not be able to account for all the
possible changes that may occur in the many years between will drafting and death

Section 732 603, F S., provides that a lapsed devise to a grandparent of the decedent, or to a lineal
descendent of a grandparent of the decedent, will not lapse but I1s to be distributed to lineal
descendants per stirpes It is not clear whether this section applies to testamentary trusts.

Effect of Proposed Changes: Provides that the antilapse provisions apply to testamentary
trusts in addition to being applicable to wills. Also, grammar and style changes are made.

Section 52 -- Amends s. 732.604, F S, regarding failure of testamentary provision, making
grammar and style changes only

Section 53 -- Amends s 732 605, F S., regarding change In securities; accessions, nonademption

Present Situation: If a will provides that a beneficiary Is to receive specific securities rather than
their cash value, the beneficiary is only entitled to as much of the devised securities as are In the
estate, any additional securities of the same entity owned by the testator because of action initiated
by the entity (excluding any acquired by the exercise of purchase options), and securities of another

*! Without this statute, any wnting declaring testamentary mntent may possibly be construed to be a revocation of a previous will. even
though the mient was merely to supplement the will without the formality and cost of drafting an entire new will Persons wishing to
distribute herrlooms and items of sentimental value to the famuly commonly use this provision

3% According to bll proponents, this change “clanifies that mention of the separate writmg m the will 15 essential and not merely
permussive The permmssive mischief arises from the frequent use of the word ‘may’ which 1s deleted . ." Comments of September
17, 2000.
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entity owned by the testator as a result of merger, consolidation, reorganization, or other similar
action initiated by the entity Distributions before death are not included in the specific devise *

Effect of Proposed Changes: Additionally provides that, if a beneficiary Is to receive specific
secunties rather than their cash value, additional shares of the specific secunty acquired by the
testator as part of a dividend reinvestment plan will be included in the specific bequest to the
beneficiary Further, specifies that both cash and non-cash distributions before death are not
added to a specific devise of securities. Also, grammar and style changes are made.

Section 54 - Amends s 732 606, F S, regarding nonademption of specific devises in certain
cases; sale by guardian of the property, unpaid proceeds of sale, condemnation, or insurance

Present Situation: A testator may provide in a will for the specific devise of property ** Normally, if
the decedent no longer owns the specifically devised property at the time of death, the bequest
simply fails If a guardianship proceeding s instituted against an individual, the guardian may sell
property of the ward even though the ward may have kept that property so that it could be
specifically devised at death. Section 732 606, F S, provides that, if a guardianship sells
specifically devised property for the care and maintenance of the ward, the intended beneficiary 1s
entitled to the net proceeds This section does not apply If the testator was restored to capacity at
least one year before death.

Effect of Proposed Changes: Removes the imitation that the sale must have been for the
care or maintenance of the ward. Thus, s 732 606, F.S., will be applicable to all sales by a
guardian regardiess of the circumstances of the sale. Also, grammar and style changes are

made

Part VIl of Chapter 732, F.S.
Contractual Arrangements Relating to Death

Section 55 -- Amends s 732.701, F S., regarding agreements concerning succession.

Present Situation: The phrase "agreements concerning succession” refers to an agreement to
make a will, to give a devise, not to revoke a will, not to revoke a devise, not to make a will, or not to
make a devise Agreements concerning succession are found in many forms, most notably in
premarital, separation, and divorce agreements An agreement concerning succession must be in
writing and signed In the presence of two witnesses to be enforceable

Effect of Proposed Changes: Additionally provides that an agreement regarding succession
executed by a nonresident of Florida i1s valid in a Florida probate proceeding If the agreement
was valid under the laws of the state or country when and where executed

Section 56 -- Amends s 732 702, F S, regarding waiver of spousal rights

Present Situation: A spouse may agree to waive some or all statutory nghts to a surviving
spouse'’s share of an estate These agreements may be entered into at any time, although they are
most commonly found in premarnital agreements Any or all of these rights may be partly or wholty
waived by written agreement. Unlike wills and agreements concerning succession, a waiver does
not require the formalities of a will (namely that there be two subscribing witnesses).

5! For example, a dividend declared before death 1s property of the estate, not the beneficiary
* A specific devise 1s a statement that a particular item 1s to be grven to a particular person It 15 the opposite of a general devise For
example, a devise of $500 1s a general devise A specific devise would he “I direct the personal representauve to give my china and

silver 1o my daughter Mary Smith ™
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Effect of Proposed Changes: Requires that a waiver of statutory rights to a surviving
spouse's share of an estate must be in writing and signed in the presence of two subscribing
witnesses Additionally, provides that a waiver of spousal nghts executed in another jurisdiction
1s valid In Florida if executed under the applicable laws of that jurisdiction. Also, grammar and

style changes are made

Part VIl of Chapter 732, F.S.
General Provisions

Section 57 -- Amends s 732 801, F S, regarding disclaimer of interests in property passing by will
or intestate successton or under certain powers of appointment

Present Situation: A person who Is entitied to receive property from an estate may disclaim the
property, in which case the property is distnbuted as if the disclaiming person had predeceased the
testator. An insolvent person may not exercise the right of disclaimer If the person is insolvent at

the time that the right to the property vests

Effect of Proposed Changes: Changes the time of determining insolvency for purpose of the
imitation on disclaimer by insolvent persons from the time that the interest vests to the time that

the disclaimer i1s recorded Also, grammar and style changes are made
Section 58 -- Amends s. 732 804, F S., regarding provisions relating to disposition of the body.

Present Situation: A personal representative ordering cremation of the decedent'’s body, and a
person providing cremation services, who act in accordance with a provision in a will or any written
contract expressing a desire for cremation, 1s not civilly liable for the ordening or carrying out of a

cremation

Effect of Proposed Changes: Provides that, before letters of administration are 1ssued, any
person may carry out written instructions of the decedent relating to the decedent’'s body and
funeral and bunal arrangements. Further provides that any “written direction” by the decedent
may allow cremation. The change to “any person may carry out written instructions of the
decedent” expands the class of persons who may be insulated from fiability, and the insulation
from Labiiity 1s extended beyond cremation to include all funeral and bunal arrangements Also,
grammar and style changes are made.

Part IX of Chapter 732, F.S.
Production of Wills

Section 59 -- Amends s 732.901, F S, regarding production of wills, making grammar and style
changes only

Part X of Chapter 732, F.S.
Anatomical Gifts

Section 60 -- Transfers and renumbers s. 732 910, F S , as s. 765.510, F S. Chapter 765, F S,
entitled Health Care Advance Directives, ts more closely matched to this subject matter

Section 61 -- Transfers and renumbers s. 732911, F S, as s 765511, F.S
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Section 62 -- Transfers and renumbers s 732 912, FS.,ass 765512, F S, and corrects cross-
references

Section 63 -- Transfers and renumberss 732913, FS,ass 765513, F S

Section 64 -- Transfers and renumbers s 732.914, F S, as s 765.514, F S, and corrects cross-
references.

Section 65 -- Transfers and renumbers s 732 915, F.S, as s. 765 515, F.S., and corrects cross-
references

Section 66 -- Transfers and renumberss 732916, FS,ass 765516, F S

Section 67 -- Transfers and renumberss 732917, FS ,ass 765517, F S, and corrects cross-
references.

Section 68 -- Transfers and renumbers s 732918, F S., ass 765518, F S
Section 69 -- Transfers and renumbers s. 732.9185, F S.,as s 7655185, F S
Section 70 -- Transfers and renumberss 732 919, F S.,ass 765.518, F S

Section 71 -- Transfers and renumbers s. 732 921, F S.,as s 765.521, F S., and corrects cross-
references

Section 72 -- Transfers and renumbers s 732 9215, F.S, as s. 765.5215, F S
Section 73 - Transfers and renumbers s 732 92155, F S., as s. 765 52155, F S.
Section 74 -- Transfers and renumberss 732 9216,F S, as s 7655216, F.S

Section 75 — Transfers and renumberss 732922, F S ,ass 765522, F S, and corrects cross-
references

Section 76 — Amends s. 381 004, F S, correcting cross-references only
Section 77 — Amends s 381 0041, F S, correcting cross-references only
Chapter 733, F.S.
Administration of Estates

Part | of Chapter 733, F.S.
General Provisions

Section 78 - Amends s. 733 101, F S|, regarding venue of probate proceedings, making grammar
and style changes only

Section 79 -- Amends s. 733 103, F S, regarding effect of probate, making grammar and style
changes only
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Section 80 - Amends s 733 104, F S, regarding suspension of statutes of limitation in favor of the
personal representative

Present Situation: If a person entitled to bring a cause of action dies before the expiration of an
applicable statute of imitations period, the personal representative may commence the cause of
action “after the expiration and within 12 months from the date of the decedent’s death ”
Defendants in lawsuits where the plaintiff i1s an estate have tried to argue that this clause shortens
all applicable statutes of hmitation for causes of action owned by an estate to 12 months from the
date of death **

Effect of Proposed Changes: Specifies that the statute of imitations on an action owned by
the decedent is the later of the onginal statute of imitations or 12 months from the death,
thereby specifying that the statute of hmitations on any action owned by a decedent Is not
shortened to 12 months from the date of death Also, grammar and style changes are made.

Section 81 -- Amends s. 733 105, F S, regarding determination of beneficiaries

Present Situation: The personal representative may file a petition seeking a determination of the
beneficianies of an estate The procedures for the petition are set forth

Effect of Proposed Changes: Deletes the procedural aspects contaned in' s. 733 105, F S *
Allows any interested person, not just the personal representative, to file a petition to determine
hetirs Also, grammar and style changes are made

Section 82 -- Amends s 733 106, F S, regarding costs and attorney fees

Present Situation: A person nominated as personal representative of the last known will, or any
proponent of the will if the person so nominated does not act within a reasonable time, Is entitied to
reimbursement of costs and attorney's fees from the estate if the person acted in good faith in
offering the wili for probate Any attorney who has rendered services to an estate may apply for an
order awarding attorney’s fees

Effect of Proposed Changes: Elminates the requirement that a will offered to probate be the
“last known" will, thus, a person offering any will to probate who acts in good faith will be entitled
to reimbursement ¥ Also, makes grammar and style changes

Section 83 -- Amends s. 733 107, F.S , regarding burden of proof in will contests, making a
grammar change only

Section 84 -- Amends s 733 109, F.S , regarding revocation of probate.

Present Situation: A proceeding to revoke probate must be filed in the court where the will was
admitted to probate The procedures for revocation of probate are set forth In statute.

Effect of Proposed Changes: Provides that a proceeding to revoke probate is to be filed in
the court having junsdiction over the administration Removes procedural matters. Also,
grammar and style changes are made

% Mackie v Mackle, 389 So 2d 1081 (3rd DC A 1980) (rubing that statute does not create a blanket 12 month statute of hmitations).

36 The procedure 1s found at Probate Rule S 385.
“n Furleng v Rammu, 735 So 2d S83 (Fla 3rd DCA 1999), a successtul proponent of an earlier will was denied reimbursement for
attorney's fees because of the limitation on who 1s entitled ta reimbursement found ms 733 106(2). F.S This change alters the

continuing precedential value of the Furlong case
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Part Il of Chapter 733, F.S.
Commencing Administration

Section 85 - Amends s 733.201, F S, regarding proof of wills, making grammar and style
changes only.

Section 86 -- Amends s 733 202, F S, regarding a petition for administration of an estate

Present Situation: Any interested person may file a petition for administration of an estate The
contents of the petition are detailed

Effect of Proposed Changes: Deletes the hist of information required by a petition for
administration, leaving only the substantive right to file a petition for administration.®

Section 87 -- Repeals s 733 203, F S., regarding when notice I1s required

Present Situation: Section 733 203(1), F S, provides for the required notice procedure If a caveat
has been filed by an heir or a devisee under a will other than that being offered for probate. Section
733.203(2), F S, provides that no notice need be given of the petition for administration or of the
order granting letters when it appears that the petitioner is entitied to preference of appointment, but
that before letters are granted to any person who 1s not entitled to preference, formal notice must be
served on all known persons qualified to act as personal representative and entitled to preference
equal to or greater than the applicant, uniess those entitled to preference waive the right in writing.

Effect of Proposed Changes: Deletes statute as procedural in nature.®
Section 88 -- Amends s 733 204, F S., regarding probate of a will written in a foreign language.

Present Situation: In admitting a will to probate, a court must establish the correct English
translation If the original will ts not or cannot be filed, a photographic copy of the original will must
be filed At any time during the administration any interested person may have the correctness of
the translation of the will,or any part, redetermined after formai notice to all other interested
persons

Effect of Proposed Changes: Deletes procedural portions of s. 733 204(2), F.S *° Also,
grammar and style changes are made

Section 89 - Amends s 733 205, F S, regarding probate of notanal will, making grammar and
style changes only

Section 90 -- Amends s 733 206, F S, regarding probate of will of resident after foreign probate,
making grammar and style changes only.

Section 91 -- Amends s 733 207, F S, regarding establishment and probate of lost or destroyed
will.

Present Situation: Section 733 207, F.S, provides the procedural steps for the establishment and
probate of a lost or destroyed will

?g The list of required mmformation fer inclusion m a petion for admimstiation 1+ found at Probate Rule 5 200
** The substance of the deleted provisions 1s covered by Probate Rules 5 260(f) and § 201
“ The substance of the deleted provisions 1s covered by Probate Rule § 210.
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Effect of Proposed Changes: Deletes procedural matters from s. 733 207, F S Also, makes
grammar and style changes.*'

Section 92 -- Amends s 733 208, F S, regarding discovery of later will

Present Situation: A later wnitten will, if otherwise valid, 1s considered a revocation of the earlier
will. Section 733.208, F S., provides that any interested person may offer a later will to probate.

Effect of Proposed Changes: Deletes procedural matters “? Also, grammar and style
changes are made

Section 93 -- Amends s. 733 209, F.S., regarding estates of missing persons, making grammar and
style changes only

Section 94 -- Amends s 733 212, F S, regarding notice of administration, filing of objections

Present Situation: Section 733 212, F S, requires a personal representative to prepare a notice
of administration It sets forth the required contents of the notice of administration The notice of
administration must be published once a week for two weeks. A copy of the notice of administration
must be served on the spouse, beneficianes, and creditors of the estate

This section has caused much confusion and many problems in recent years The format was
initrially designed to give notice to beneficiaries of the estate, and thus it 1s confusing when served
upon creditors  The fallure to give notice of a pending estate proceeding to a creditor is one of the
significant practical estate problems

Effect of Proposed Changes: Deletes procedural matters from s. 733.212, F S Deletes the
requirement that the notice of administration be served on creditors, and deletes the publication
requirement Provides that the notice of administration is to additionally be served on persons
who may be entitled to exempt property and on any other person who may claim an interest in
the estate Adds requirement that a notice of administration identify the date of any will or
codocll that has been offered for probate Removes procedural matters covered by the Probate
Rules New s 733.2121, created by this act, creates a new form for notice to creditors, which is
the form that will be published

Section 95 -- Creates s 733 2121, F.S., regarding notice to creditors, filing of claims

Present Situation: Section 733.212, F S, requires the personal representative to make a diligent
search to determine the names and addresses of creditors of the decedent The personal
representative must serve a copy of the notice of administration upon such creditors Due process
requires “actual notice to known or reasonably ascertainable creditors” of a decedent of a pending
probate case regarding that decedent in order to bar claims. Tufsa Professional Collection
Services, Inc. v Pope, 485U S 478, 490 (1988)

Effect of Proposed Changes: Creates a new form entitled Notice to Creditors A copy of the
notice of administration 1s no longer furnished to creditors The notice to creditors is published
once a week for two consecutive weeks, as the notice of administration formerly was. A copy of
the notice to creditors must be furnished to known or reasonably ascertainable creditors, as the
notice of administration was A personal representative I1s not personally liable for wrongfully

“! The substance of the deleted provisions 1s covered by Probate Rules 5 510 and 5 025
“* The substance of the deleted provisions ts covered by Probate Rule 5 270 and 5 210
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furnishing, or failing to furnish, a notice to creditors Additionally requires that known contingent
creditors must be furnished a copy of the notice to creditors

Present Situation: Section 733 212, F S, requires the personal representative to make a diligent
search to determine the names and addresses of creditors of the decedent. The Agency for Health
Care Adminsstration (AHCA) 1s considered a reasonably ascertainable creditor if the decedent had
received Medicaid benefits after reaching age 55

Effect of Proposed Changes: Prowvides that if a decedent was 55 years of age or older at the
time of death, the personal representative must serve a copy of the notice to creditors on AHCA
within three months after the first publication of the notice to creditors, unless the agency has
filed a statement of claim in the estate

Section 96 -- Amends s 733.2123, F S, regarding adjudication before issuance of letters, making
grammar and style changes only

Section 97 -- Amends s 733 213, F S, regarding probate as prerequisite to judicial construction of
will, making grammar and style changes only

Part Ill of Chapter 733, F.S.
Priority to Administer and Qualifications of Personal Representative

Section 98 -- Amends s 733 301, F S, regarding preference in appointment of personal
representative, making grammar and style changes only.

Section 99 -- Amends s 733 302, F S, regarding who may be appointed personal representative,
making grammar and style changes only **

Section 100 -- Amends s 733 305, F S, regarding trust compantes and other corporations and
associations, making grammar and style changes only

Section 101 -- Amends s 733 306, F S, regarding effect of appointment of a debtor.

Present Situation: Section 733.306, F.S., provides that if a person indebted to the decedent i1s
appointed as personal representative of the estate of that decedent, the mere appointment does not
extinguish the debt due to the decedent A testator may, however, release a debt by a specific

provision in a will

Effect of Proposed Changes: Deletes as unnecessary the provision that a testator may
release a debt by will Also, a grammar or style change s made

Section 102 -- Amends s 733 307, F S, regarding succession of administration, making grammar
and style changes only.

Section 103 - Amends s 733 308, F S., regarding administrator ad litem, making grammar and
style changes only

Section 104 -- Amends s 733.309, F S., regarding executor de son tort, making grammar and style
changes only.

*' The final sentence regarding persons not qualified to be appointed as persanal representative 1s duphicative of s 733 303, F S
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Section 105 --Creates s 733 310, F S, regarding personal representative not qualified

Present Situation: A personal representative who suffers some event making the personal
representative no longer qualified to act as a personal representative has no duty to inform the
court or interested parties *

Effect of Proposed Changes: Creates a new duty of a personal representative. A personal
representative must inform the court and interested parties at any time the personal
representative believes or should believe that he or she 1s no longer qualified for appointment as
a personal representative. The notice must state the reason A personal representative who
fails to comply with this requirement may be personally liable for costs and attorney’s fees
incurred In any proceeding to remove the person as personal representative

Part IV of Chapter 733, F.S.
Appointment of Personal Representative; Bonds

Section 106 -- Repeals s 733.401, F.S., regarding issuance of letters.

Present Situation: Section 733.401, F S, provides the procedure for issuance of letters of
admunistration.

Effect of Proposed Changes: Deletes the section as unnecessary.*® The provision requiring
a clerk of court to approve a bond without a fee t1s moved by another section of this act to s.
733 402, F.S.

Section 107 -- Amends s 733 402, F S, regarding bond of fiduciary.

Present Situation: Every person to whom letters of administration are granted must post a bond,
unless the bond requirement 1s waived by the will or by the court. Section 733.401(1)(c), F S,
provides that a clerk of court may not charge a service fee for approval of the bond Section
733.403(2), F.S., provides that a court may waive the bond requirement, require a bond, increase or
decrease the bond, or require additional security

Effect of Proposed Changes: Moves the waiver of clerk’s service charge from s 733 401,
F S (deleted by another section of this act), into subsection (1). Movess 733 403(2), F S, to
new subsection (4) Also, makes grammar and style changes.

Section 108 -- Amends s 733.403, F.S., regarding amount of bond

Present Situation: Section 733 403(1), F S., provides that the court sets the amount of a bond
required to be posted by a person granted letters of administration The court I1s to consider the
gross value of the estate, the relationship of the personal representative to the beneficiaries,
exempt property and any family allowance, the type and nature of assets, and liens and
encumbrances on the assets. Subsection (2) provides that a court may waive the bond
requirement, require a bond, increase or decrease the bond, or require additional security

“ Examples of circumstances that would make a personal representative no longer qualified to act as a personal 1epresentative include
conviction of felony, or appomntment of a guardian of the person  Death of the personal representative would also make the personal
representative no long qualified to act as personal representative. although 1n that situation the personal representative apparently
would be unable to provide notice after the fact

** The applicable rules are found at Probate Rule $ 235.
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Effect of Proposed Changes: Deletes subsection (2), which 1s moved to s 733.402, F S
Additionally requires the court to consider the sum of the claims of known creditors when
determining an appropriate bond amount.

Section 109 -- Amends s. 733.404, F S., regarding liabiiity of surety, making grammar and style
changes only.

Section 110 - Amends s 733 405, F S, regarding release of surety

Present Situation: The surety for a bond posted by a personal representative or curator has the
rght to cancel the surety contract and seek a release from further hiabiity.*® Upon notice of
cancellation, the probate court must conduct a hearing at which the court must release the surety
and must order the personal representative or curator to post a new bond; and if the personal
representative or curator is unable to post a new bond, the personal representative or curator will
be immediately removed from office The surety Is liable for all acts or omissions of the personal
representative or fiduciary up to the time that a new bond is posted

Effect of Proposed Changes: Changes the terms “personal representative” and “curator” to
the term “principal”, thereby making s. 733.405, F S, applicable to all principals (fiduciaries) that
have posted a bond under the Probate Code *’ Also. grammar and style changes are made

Section 111 -- Amends s 733 406, F.S, regarding bond premium allowable as expense of
administration

Present Situation: A fiduciary who posts a bond may charge the estate for the reasonable cost of
the bond; although the chargeable cost 1s imited to 1% of the face amount of the bond Bill
proponents report that in recent years it has become difficult to find a surety company willing to
Issue a bond for a fee of 1% or less *®

Effect of Proposed Changes: Deletes the 1% limitation Also, substantial grammar and style
changes are made.*

Part V of Chapter 733, F.S.
Curators; Successor Personal Representatives; Removal

Section 112 -- Amends s 733 501, F S, regarding curators.

Present Situation: A curator s “a person appotnted by the court to take charge of the estate of a
decedent until letters are 1ssued.”® A curator is a short term personal representative appointed to
act in an interim period when a personal representative cannot be appointed Section 733.501,

F S, provides the procedures for appointment of a curator

* For instance, a surety that discovers a theft or mismanagement by the personal representative would tvpically seek to withdraw the
surety 1n order to munimeze the potential for future loss  Such a motion would usually 1n practice, lead to removal of the personal
representative

* For instance, a trustee of a testamentary trust may have posted a bond

* Telephone conference with Rohan Kelley. December 13. 2000

** Bill proponents commented. regarding this section (September 17. 2000} “This was probably the most archaic and out of date
section 1n the probate code "

' Section 731 201(7).F S
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Effect of Proposed Changes: Removes procedural matters from statute.®’ Specifies that a
curator is subject to removal and surcharge as a personal representative Is; and specifies that
the court may consider the fee provisions relating to personal representatives at s. 733.617,

F S., when determining a fee payable to a curator Also, grammar and style changes are made

Section 113 -- Amends s. 733 502, F.S , regarding resignation of personal representative.

Present Situation: A personal representative may resign as personal representative The court
must approve the resignation, and may only do so after receiving a final accounting {including all
bocoks and papers and all assets) from the personal representative After resignation, a personal
representative remains hable for all actions taken prior to the time that the resignation was accepted
by the court

Effect of Proposed Changes: Additionally provides that the court may not accept the
resignation of a personal representative unless the interests of the estate are not jeopardized by
the resignation Deletes here the requirement of a final accounting, which requirement 1s moved
to, and further expanded upon, In s. 733 5036, F.S, created by this act Also, grammar and
style changes are made.

Section 114 -- Amends s 733 503, F S, regarding appointment of successor upon resignation.

Present Situation: Unless there Is a joint personal representative, the resignation of a personal
representative may not be accepted until there 1s a replacement personal representative Section
733 507, F.S , requires the court to appoint a successor personal representative upon resignation of
a sole personal representative

Effect of Proposed Changes: Provides that, if the court accepts the resignation of a personal
representative, the court must appoint either a successor personal representative, or a curator
to serve until a successor personal representative 1s appointed

Section 115 -- Creates s 733 5035, F.S , regarding surrender of assets after resignation

Present Situation: Section 733 502, F S, requires a resigning personal representative to turn over
all estate property to the successor personal representative

Effect of Proposed Changes: Provides that a resigning personal representative 1s to turn over
all estate assets, records, documents, papers, and other property of or concerning the estate to
the successor fiduciary (revised s 733.503, F S, requires that there be a successor fiduciary)
Further provides that the court may establish the conditions and time of the turnover 52

Section 116 -- Creates s 733 5036, F S, regarding accounting and discharge following
resignation

Present Situation: Section 733 502, F S, requires an accounting by a resigning personal
representative The probate code does not specify when or how a resigning personal
representative Is to be paid for services rendered prior to the resignation

*! The applicable procedure 1s found at Probate Rule § 122

2 Bull proponents explamed this change as follows (from Comments dated September 17, 2000) *‘Several “cart-before-the-horse™
1ssues are addressed regarding resignation of the personal representative  These mmvolve the sequence of revignation, appomtment of a
successor, delivery of assets. accounting. compensation. and discharge These matters are sequenced [by the changes] so the
administration of the estate 1s uninterrupted while the resigning per<onal representative 15 replaced, compensated, and ultimately
discharged. This 1s similar to procedure involving a removed personal representative
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Effect of Proposed Changes: Moves from s. 733 502, F S, to new s. 733 5036, F.S., the
requirement that a resigning personal representative file and serve a final accounting Further
provides that, after determination and satisfaction of the liability, if any, of the resigning personal
representative, after compensation of the personal representative and the attorney and other
persons employed by the personal representative, and upon receipt of evidence that
undistributed estate assets have been delivered to the successor fiduciary, the personal
representative 1s to be discharged, the bond released, and the surety discharged

Section 117 -- Amends s. 733 504, F.S., regarding removal of a personal representative, making
grammar and style changes only

Section 118 -- Amends s 733 505, F S, regarding jurisdiction in removal proceedings

Present Situation: The court that i1ssued the letters of administration hears a petition for removal
of a personal representative

Effect of Proposed Changes: Changes the place of hearing a removal proceeding to provide
that the court that has jurisdiction over the estate of the decedent hears a petition for removal of
a personal representative °

Section 119 -- Amends s 733.506, F S, regarding proceedings for removal

Present Situation: Any interested person may file a petition for removal of a personal
representative The Probate Code does not specifically require that letters of administration be
revoked, and i1s not specific as to when discharge of a removed personal representative occurs

Effect of Proposed Changes: Provides that a court must revoke the letters of administration
previously i1ssued to a removed personal representative Further specifies that the act of
removal of a personal representative does not exonerate any legal hability of the personal
representative or the surety of the personal representative

Section 120 -- Creates s 733 5061, F S., regarding appointment of successor upon removal

Present Situation: Section 733 507, F S, requires the court to appoint a successor personal
representative upon removal of a sole personal representative

Effect of Proposed Changes: Provides that the court must appoint a successor personal
representative, or a curator to serve until a successor personal representative I1s appointed,
when a personal representative is removed

Section 121 -- Repeals s 733 507, F S, regarding administration following resignation or removal

Present Situation: When a personal representative has resigned or i1s removed and there 1s a
remaining personal representative, no other personal representative shall be appointed unless the
will otherwise requires The remaining personal representative, together with any successor
personal representative, if appointed, shall complete the administration of the estate I[f the resigned
or removed personal representative I1s a sole personal representative, the court must appoint a
successor personal representative.

*In the vast majority of probate cases, the court that 1ssues letters of admintstration 1s the court that has junsdiction over the estate of
the decedent This change will only affect cases where the probate case was filed in the wrong jurisdiction
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Effect of Proposed Changes: Deletes s. 733.507, F S Other sections of this act provide for
the appointment of a successor personal representative and/or a curator when a personal
representative resigns or ts removed

Section 122 -- Amends s 733 508, F S, regarding accounting and discharge upon removal

Present Situation: A removed personal representative must file a final accounting within 30 days
after removal. The Probate Code does not specify when or how a removed personal representative
is to be paid for services rendered prior to removal.

Effect of Proposed Changes: Eliminates the 30 day time period, thus providing that the court
determines the time for filing of a final accounting Further provides for payment to the removed
personal representative, and for discharge of the removed personal representative upon
satisfaction of the duties required of a removed personal representative **

Section 123 -- Amends s. 733 509, F S., regarding surrender of assets upon removal

Present Situation: Section 733 509, F S, requires a removed personal representative to deliver to
the remaining or successor personal representative all property of the decedent and all records and

documents of the estate

Effect of Proposed Changes: Requires a removed personal representative to immediately
turn over all assets and records of the estate to the successor fiduciary

Part VI of Chapter 733, F.S.
Duties and Powers of Personal Representative

Section 124 -- Amends s 733.601, F S, regarding time of accrual of duties and powers

Present Situation: The duties and powers of a personal representative commence upon
appointment, although prior acts that are beneficial to the estate occurring before appointment are
ratified by the appointment of the personal representative. Before i1ssuance of letters, a person
named as executor of the will may carry out written funeral and burtal instructions

Effect of Proposed Changes: Removes the provision regarding funeral and bural instructions
of the decedent, which provision is moved to s. 734 804, F S Also, grammar and style changes

are made.

Section 125 -- Amends s 733 602, F S, regarding duties of a personal representative, making
grammar and style changes only

Section 126 -- Amends s 733.603, F S, regarding personal representative to proceed without
court order, making grammar and style changes only

Section 127 -- Amends s. 733 604, F S , regarding inventory

Present Situation: An tnventory (a list of the assets of the estate) must be filed within 60 days of
the 1ssuance of letters of administration

3 The amended statute does not require payment of fees to a discharged personal representative. 1t merely provides that the feee. 1f
eamned. are payable The court will. as in current law. have the discretion to deny payment of any fees to a personal representative
remon ed for cause
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Effect of Proposed Changes: Deletes the 60 day requirement as procedural Also, makes
grammar and style changes. Further, the requirement that the inventory be verified is moved to

subsection (1).

Present Situation: Section 733 604(1)(b), F S . provides for the opening and inventory of a safety
deposit box

Effect of Proposed Changes: Deletes paragraph (b). The requirements for opening a safety
deposit box are moved to new s 733 6065, F S.

Present Situation: The personal representative must serve a copy of the inventory on the
Department of Revenue, the surviving spouse, each heir at law in an intestate estate, each
residuary beneficiary in a testate estate, and any other interested person who may requestit The
personal representative must file proof of such service

Effect of Proposed Changes: Deletes the service requirements as procedural *°
Present Situation: A personal representative must file an amended inventory If additional assets
are discovered, or If the earlier filed inventory 1s erroneous or misleading

Effect of Proposed Changes® Makes grammar and style changes only

Present Situation: A personal representative must furnish a beneficiary of an asset a written
explanation of how that asset was valued

Effect of Proposed Changes: Requires that, if a beneficiary has requested a written
explanation of how an asset was valued, the personal representative must furnish that
beneficiary with a copy of any appraisal report that was made regarding that item Also,
grammar and style changes are made

Section 128 - Repeals s 733 605, F S, regarding appraisers

Present Situation: A personal representative may employ an appraiser or appraisers to assist in
ascertaining the fair market value of any asset

Effect of Proposed Changes: Deletes the specific authorization to employ appraisers The
general authority to employ professionals to assist a personal representative Is a traditional and
appropriate power of a personal representative. The specific authorization 1s moved to s.

733 602(19), F S.
Section 129 -- Creates s. 733 6065, F.S., regarding opening safe-deposit box

Present Situation: Section 733.604(1)(b), F S., provides that the initial opening of any safe-
deposit box of a decedent must be conducted in the presence of an employee of the institution
where the box 1s located and the personal representative. The inventory of the contents of the box
also must be conducted in the presence of the employee and the personal representative, each of
whom must verify the contents of the box by signing a copy of the inventory The personal
representative must file the safe-deposit box inventory with the court within 10 days after the box is

opened

%> The applicable procedure 1s at Probate Rule 5.340



STORAGE NAME  h0137s1z.jo doc
DATE July 20, 2001
PAGE. 33

Effect of Proposed Changes: Deletes the safe-deposit box provision at s. 733 604(1)(b), F S,
which 1s moved to new s 733.6065, F S The initial opening of a decedent’s safe-deposit box
must be conducted by any two of the foliowing: an employee of the financial institution, the
personal representative, or the personal representative's attorney of record The two persons
who open the box must prepare an inventory under oath The inventory, together with a copy of
the financial institution’s box entry record including the time period from 6 months prior to death
through the date of inventory, must be filed with the court within 10 days of opening the safety
deposit box. This inventory is confidential, as are other inventories filed with a probate court
Additionally, the personal representative may remove the contents of the box ® The section is
cross-referenced in new s 655 936(4), F S (a part of the law on financial institutions)

Section 130 - Amends s 733 607, F.S , regarding possession of estate.

Present Situation: Unless provided otherwise by will, a personal representative has a right to take
possession of the decedent's property, other than homestead property. The personal
representative must take possession of this property, unless left in the possession of the person
presumptively entitled to the property If, after providing for statutory entittements and all devises
other than residuary devises, the assets of the decedent's estate are insufficient to pay the
expenses of administration of the decedent's estate and enforceable claims of the decedent's
creditors, the personal representative 1s entitled to payment from the trustee of a revocable trust
established by the decedent, in the amount the personal representative certifies in wrniting to be
required to satisfy such insufficiency.

A personal representative may have to file a lawsuit against such a revocable trust to compel
payment to the estate. A creditor of the decedent (who becomes a creditor of the estate upon
death), however, may not file a lawsuit against such a revocable trust. Tobin v Darmuan, 723 So 2d
306 (Fla 4th DCA 1999), Estate of Read v A D K Properties, 766 So 2d 393, 394 (Fla 2nd DCA
2000) (ruling that creditor should have opened an estate If no other interested party did so)

Effect of Proposed Changes: Expands the payable items for which a charge may be made
against a revocable trust to “expenses of the administration and [all] obligations of the
decedent’s estate”, thus including items such as funeral expenses, debts and taxes with

% Comments by the bill proponents regarding these changes (September 17, 20001 *“Banks, not infrequently, now require a court
order to mventory a safe deposit box, even n the face of unrestricted letters. Also, some banks now charge a fee for the attendance of
their emplovee This change will make administration easter The last sentence authonizing the personal representative to remove
contents 15 added to make clear that this procedure differs from the statute authorizing the box v entory before letters are 1ssued. The
new requirement to attach a capy of the box entry record 1s an IMPORTANT AND CONTROVERSIAL change A lot of “hanky-
panky" goes on with safe depasit boxes and their contents Tt 1s probably the largest “hole™ through which cstate assets *‘leak™ 1n fraud
of beneficiaries, creditors and taxing authortties This provision was amended into law May 30, 1997 (as s. (1X(b) ef 733 604),
principally as a result of many courts restricting letters for this purpose. By this amendment we have hiberalized the inventory
requirements. but fraud s still a possib:lity. especially where the PR 1s the person who had access to the box erther with or without the
decedent The requirement of filing the box 1mventory does little good 1f the personal representative (as an indrvidual joint box lessec)
has already emptied the box by entry at an earlier ume The entry recoid filing requirement does not solve all possible problems, but 1t
does solve some of them A lot of disappearing <afe deposit box assets will suddenly appear when the box entry record becomes a part
of the required filing. This wall reveal to all interested persons box enmies immediately prior to, or m some cases (w here there 1s a joint
box lessee), shortly after death, before the mventory 1< dane If you. as attorney now (without this requirement) see the entry record
while inventoryving the box (vou must sign 1 on 1t), and see that your client. the personal representative. has been mn the (Joint) box a
few hours after death and before this “official entry™, what are your obligations to make that fact know to the court or beneficianes”
That 1s a very tough question vou should not have to answer on your own Also, yeu should not have the hability that goes with
deciding the 1ssue one way or the other This statute will provide the answer Thes 1s a small incony enzence to the personal
representative (unless he wishes to conceal an entry into the box) which will provide for much greater openness m estate

admmuistration ™
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preference under federal law, and family allowance Also, grammar and style changes are
made

Sees 737 3061, F S, created by this act, which reaffirms the doctrine set forth in Tobin v.
Danuan, 723 So 2d 396 (Fla. 4th DCA 1999), and Estate of Read v A D K Properties, 766
So.2d 393, 394 (Fla 2nd DCA 2000), that a creditor may not file a direct action against a
revocable trust, but 1s limited to filing a claim against the estate.

Section 131 -- Amends s. 733 608, F.S , regarding general power of the personal representative.

Present Situation: A personal representative ts to take possession and control of all assets of the
decedent other than homestead assets

Effect of Proposed Changes: Expands the power of a personal representative by providing
that a personal representative is authorized, but not required, to take possession of homestead
property that is not in the possession of the person that may ultimately be entitled to that
property, for the hmited purpose of preserving, insuring, and protecting 1t for the heir or
beneficiary until a determination of homestead status i1s made by the court. Further provides
that a personal representative may, but is not required to, collect rents and profits from the
property

Section 132 -- Amends s 733 609, F S., regarding improper exercise of power and breach of
fiduciary duty by a personal representative

Present Situation: A personal representative may be hable to an interested person if the personal
representative exercises power concerning the estate in an improper manner or In bad faith The
prevailing party in any litigation regarding improper exercise of power by a personal representative
must be awarded costs and attorney's fees

Effect of Proposed Changes: Changes the liability of a personal representative to provide that
a personal representative’s fiductary duty 1s the same as the fiduciary duty of a trustee of an
express trust, and a personal representative is liable to interested persons for damage or loss
resulting from the breach of this duty. The effect of this change is that a personal representative
will be iable for a fallure to act in addition to being hable for wrongful actions Also, grammar
and style changes are made

Section 133 -- Amends s. 733.610, F.S, regarding sale, encumbrance or transaction involving
conflict of interest, making grammar and style changes only

Section 134 -- Amends s 733 611, F S., regarding persons dealing with the personal
representative, making grammar and style changes only

Section 135 -- Amends s 733 612, F S., regarding transactions authorized for the personal
representative, exceptions

Present Situation: Section 733 612, F.S , lists 27 specific powers of a personal representative
Subsection (4) provides that if funds of the estate are not needed to meet debts and expenses
currently payable and are not immediately distributable, a personal representative must deposit or
invest iquid assets of the estate, including moneys received from the sale of other assets, in
federally insured interest-bearing accounts, readily marketable secured loan arrangements, or other
prudent investments that would be reasonable for use by trustees
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Sections 518.10 - 14, F S., codify what is known as the “Prudent Investor Rule” The prudent
investor rule provides guidelines to fiduciaries regarding what kinds of investments are appropriate
for such fiduciaries to utilize when investing funds belonging to a beneficiary A fiduciary that
invests funds in compliance with the prudent investor rule 1s generally not liable to the beneficiary
for any loss In the value of the fund, nor is the fiduciary liable to the beneficiary because a different

Investment would have yielder a higher return

Effect of Proposed Changes: Deletes subsection (4), replacing it with a specific reference to
the prudent investor rule at ss. 518 10- 14, F S Also, grammar and style changes are made to
allofs 733612, F S

Section 136 -- Amends s 733 6121, F S, regarding the relationship between the powers of a
personal representative and laws relating to environmental or human health

Present Situation: Section 733.6121, F.S., sets forth the duties and obligations of a personal
representative regarding property of the estate that i1s or may be contaminated with hazardous or
toxic substances Subsection (7) provides that s 733 6121, F S, applies to any estate admitted to
probate on or after July 1, 1985

Effect of Proposed Changes: Modifies the effective date to provide thats. 7336121, F S,
applies to estates of decedents dying on or after July 1, 1995. Also, grammar and style
changes are made to all of s 733.6121, F.S

Section 137 -- Amends s 733 613, F S, regarding personal representative’s right to sell real
property

Present Situation: A personal representative may sell real property of the estate If the will does
not give a specific power of sale, or If the decedent dies intestate, the sale must be authorized by,
or confirmed by, the court. Title iInsurance companies generally require that the claims period
expire (90 days after the notice of administration is first published) before they will allow a title
insurance policy to issue without exception for the rights of creditors

Effect of Proposed Changes: Removes procedural matters from statute *’ Additionally, adds
a new subsection (3), which provides that where a sale or mortgage occurs under a specific
power to sell or mortgage real property, or under a court order authorizing or confirming the
sale, the purchaser or lender takes title free of claims of creditors of the estate and entitiements
of estate beneficiaries The real property sold under this subsection will remain subject to
existing liens and mortgages

Section 138 -- Amends s. 733.614, F S, regarding powers and duties of successor personal
representative, making grammar and style changes

Section 139 -- Amends s 733 615, F S | regarding jJoint personal representatives, when joint action
required, making grammar and style changes only.

Section 140 -- Amends s 733.616, F S, regarding powers of surviving personal representatives,
making grammar and style changes only.

Section 141 -- Amends s 733 617, F S, regarding compensation of personal representative

57 Applicable rules are found at Probate Rule 5 040, 5 330. 5370, and 5 041
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Present Situation: A personal representative is entitled to a commission or fee for acting as
personal representative The commission s a sliding scale percentage of the value of the estate
plus the total earnings of the estate A personal representative is entitled to an additional fee for
special services rendered to the estate The commission 1s automatically payable unless objected
to by an interested party, but a fee for extraordinary services must be applied for and granted by the

court 8

Effect of Proposed Changes: Adds “dealing with protected homestead™ property as a type of
extraordinary service for which a personal representative may receive additional compensation
Also, grammar and style changes are made

Section 142 - Amends s 7336171, F S, regarding compensation of attorney for the personal
representative

Present Situation: The attorney for the personal representative Is entitled to a fee for providing
ordinary legal services for the personal representative The fee is a stepped sliding scale
percentage of the sum of the value of the estate plus the total earnings of the estate. The attorney
for the personal representative I1s entitled to an additional fee for special services rendered to the
estate The fee for ordinary services is automatically payable unless objected to by an interested
party, but a fee for extraordinary services must be applied for and granted by the court

Effect of Proposed Changes: Makes grammar and style changes tos 7336171, F S

Present Situation: Section 733 6171(6), F.S , provides that the court may determine fees without
receiving expert witness testimony The court may direct from what part of the estate the fee 1s to

be patd

Effect of Proposed Changes: Deletes subsection (6), and moves the provisions to s
7336175, F S.

Present Situation: Section 733.6171(8), F.S, provides that court proceedings to determine the
reasonableness of an attorney’s fee are a part of the probate case and thus not a separate
proceeding Further, the attorney’s fees related to the hearing on fees for the case may give nse to
an additional claim for fees.

Effect of Proposed Changes: Deletes subsection (8), and moves the provisions to s.
7336175, F S

Present Situation: Section 7336171(9), F S, provides that the amount and manner of
determining the compensation for the attorney for the personal representative must be set forth In
the final accounting, except under certain circumstances

Effect of Proposed Changes: Deletes subsection (9) as procedural

Present Situation: Section 733 6171(10), F S, provides what 1s In effect a retroactive effective
date fors 7336171, F S In Bitterman v Bitterman, 714 So 2d 356, 364 (Fla 1998), the Florida
Supreme Court ruled that subsection (10) was an improper retroactive act, and that accordingly the
“1993 changes can only be appiied to cases for which the legal nght to attorney's fees vests on or
after October 1, 1993

[N
A personal representative 1 not required to charge a fce or commussion, and 1t s typical for a persenal representative to warve the
fee or commussion



STORAGE NAME h0137s1z.jo doc
DATE July 20, 2001
PAGE 37

Effect of Proposed Changes: Deletes subsection (10).

Section 143 -- Amends s 733 6175, F S, regarding proceedings for review of employment of
agents and compensation of personal representatives and employees of estate.

Present Situation: The probate court may determine the propriety of any cost, fee, or commission
payable to a personal representative or professional employed by the estate If contested, the party
seeking the cost, fee, or commission, has the burden of showing the propriety of the employment
and the reasonableness of the cost, fee, or commission Section 733 6171(6), F.S , provides that
the court may determine attorney’s fees without receiving expert witness testimony, and that the
court may direct from what part of the estate the fee ts to be paid Section 633 6171(8), F.S ,
provides that court proceedings to determine the reasonableness of an attorney's fee are a part of
the probate case and thus not a separate proceeding Further, the estate may be charged the
attorney's fees incurred in a court proceeding on costs, fees and commissions

In Estate of Good, 696 So0.2d 876 (Fla 4th DCA 1997), review denied, 705 So 2d (Fla 1997), an
estate benefictary challenged the reasonableness of the attorney’s fee requested by the attorney for
the personal representative. On appeal, the attorney for the personal representative employed
separate appellate counsel After the appeal concluded, the trial court awarded the attorney for the
personal representative a separate fee for the appellate counse! The beneficiary appealed the
award of fees for the appeilate counsel, and the appeliate court, citing to the portion of s 733 6171,
F S which provides that only the attorney for the personal representative may be reimbursed fees
incurred in a fee challenge, denied payment of the appellate fees

Effect of Proposed Changes: Maves, and makes grammar and style changes to, ss
7336171(6) and 733 6171(8), F S Alters the precedential effect of Estate of Good, by
providing in subsection (2) that court proceedings to determine the reasonable compensation of
“any person” employed by the personal representative may warrant additional compensable
fees incurred in a contest regarding those fees Expands the ability to determine fees without
expert witness testimony from attorney'’s fees to all fees Also, grammar and style changes are
made

Section 144 -- Amends s 733.619, F S, regarding individual liabihty of personal representative,
making grammar and style changes only.

Part VIl of Chapter 733, F.S.
Creditors’ Claims

Section 145 -- Amends s 733 701, F S., regarding notifying creditors

Present Situation: A personal representative must publish the notice of administration, and furnish
a copy of it to creditors as required by s 733 212, F.S, unless the probate case Is one filed under
Chapter 734, F S (ancillary administration), or Chapter 735, F S (summary and family
administration) Section 733.212(4), F S., requires a personal representative to make a diligent
search to determine the creditors of the estate, and to serve on those creditors a copy of the notice
of administration. Section 733 710, F.S , provides that debts of the decedent are barred if a clam is
not filed In the estate within 2 years of death

Effect of Proposed Changes: Changes “notice of administration” to the new form “notice to
creditors” Prowvides that notice to creditors i1s not required if claims are barred by s 733.710,
F.S. Removes the exemptions for cases filed under Chapters 734 and 735, F.S
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Section 146 -- Amends s 733.702, F S, regarding limitations on presentation of claims.

Present Situation: All claims against a decedent’s estate must be filed within the later of 3 months
of the first publication of the notice of administration, or 30 days following service of a copy of the
notice of administration upon the creditor

In Agency for Health Care Administration v. Estate of Johnson, 743 So 2d 83 (Fla 3rd DCA 1999),
a young boy was injured tin an automobile accident He suffered severe spinal cord injuries, and
died four years later as a result of those injuries During his lifetime, Medicaid paid nearly $700,000
for medical care related to the accident The Agency for Health Care Administration (AHCA), as
administrator of the Medicaid program, filed a lien in the public records, and after the death filed a
caveat with the probate court. AHCA failed, however, to file a timely claim 1n the probate case
When the estate settled the personal injury case for $2 2 million dollars, AHCA moved to collect on
its ien  The estate then moved to bar the clam, citingtos 733702, F S The district court of
appeal ruled that the filing of the lien in the public records was a “filing” sufficient to comply with the
requrement of s 733 702, F.S

Effect of Proposed Changes: Specifies that a filing of a claim must be “in the probate
proceeding”, or the claim will be barred This change would alter the precedential effect of
Agency for Health Care Administration v Estate of Johnson, 743 So 2d 83 (Fla 3rd DCA 1999).

Present Situation: Section 733.702(4)(c), F S , provides that the Department of Revenue, as a
creditor of an estate, may file an untimely claim in a probate case If such claim s filed within 30
days after the service of the inventory on the department or, in the event an amended or
supplementary inventory has been prepared, within 30 days after the service of the amended or
supplementary inventory on the department The department reviews inventories filed in probate
cases as part of the estate tax assessment process, and in determining whether the decedent failed
to pay intangible tax during the decedent’s lifetime

Effect of Proposed Changes: Moves provisions regarding the Department of Revenue to new
subsection (5) Limits the filing of untimely claims by the department to claims filed under
Chapter 199, F S, which ts the chapter on the intangible tax, and to claims regarding the estate
tax Provides that the filing of an amended inventory gives the department the right to file an
amended claim, but the amended claim may only be amended to include claims that are related
to the additional information disclosed in the amended inventory

Section 147 -- Amends s 733 703, F.S., regarding form and manner of presenting claims, making
grammar and style changes only

Section 148 -- Amends s 733 704, F S, regarding amendment of claims, making grammar and
style changes only

Section 149 -- Amends s 733 705, F S, regarding payment of and objection to claims

Present Situation: Section 733 705(2), F.S., provides that an interested person may file an
objection to a creditor's claim. Section 733.705(4), F S, provides that the affected creditor has 30
days after service of the objection within which to initiate legal action regarding that claim Should
the creditor fail to timely initiate iegal action, the claim 1s barred

Effect of Proposed Changes: Deletes procedural matters and refers to the Probate Rules
Further provides that an objection to a claim constitutes an objection to an amendment of that
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clatm unless the objection i1s withdrawn *® Adds new subsection (3), which provides that, when
a person other than the personal representative files an objection, the personal representative
may apply to the court for an order relieving the personal representative of the obligation to
defend the estate in the action or for the objector to be appointed as administrator ad litem to
defend the action Fees for the attorney for the administrator ad litem may be awarded A
personal representative may grant a creditor an extension of time within which to initiate legal
action on an objected claim Also, grammar and style changes are made

Section 150 -- Amends s 733 707, F S, regarding order of payment of expenses and obligations

Present Situation: Section 733 707, F.S., sets for the schedule or order of payments of
obligations of an estate Eight classes of claims are defined. Each class must be paid in full before
payment may be made to any creditor in the following class If there are insufficient funds to pay a
class in full, all aliowed creditors of the class are paid pro-rata, and claims in following classes are
not paild The classes of claims are

Class 1 Costs, expenses of administration, and compensation of personal representatives
and therr attorneys' fees.

Class 2. Reasonable funeral, interment, and grave marker expenses, whether paid by a
guardian, the personal representative, or any other person, not to exceed the aggregate of
$6,000

Class 3 Debts and taxes with preference under federal law Section 409 9101(7), F S,
provides that a claim under s 409 9101, F S., i1s a Class 3 clam Section 414 28(1), F S,
provides that a claim under s. 414 28, F S, I1s a Class 3 claim

Class 4. Reasonable and necessary medical and hospital expenses of the last 60 days of
the last iliness of the decedent, including compensation of persons attending him or her.

Class 5. Family allowance. Section 732 403, F S, provides that the total allowable famity
allowance 1s $6,000

Class 6 Arrearage from court-ordered child support

Class 7 Debts acquired after death by the continuation of the decedent's business, but only
to the extent of the assets of that business

Class 8. All other claims, including those founded on judgments or decrees rendered
against the decedent durning the decedent's ifetime, and any excess over the sums allowed

In Class 2 and Class 4.

Effect of Proposed Changes: Amends the classes as follows

Class 1 Adds attorney’s fees awarded under s 733 106(3), F S These are attorney's fees
payable to an attorney who benefits the estate or increases assets available for payment of
claims These attorney’s fees are a Class 8 claim under current law

** Bull proponents explam (September 17, 2000) This elmmates the necessity to object each time a claim 1s amended, with the

chance of missing that subsequent objection
% Under current law., an attomey may work to wncrease the value of the estate. only to find that creditoss m prior classes are entrtled to
all of the assets 1 the estate, which 1esults i no payment to the attorney  An atrorney faced with this possibihity will typically refuse

to act on behalf of the estate



STORAGE NAME  h0137s1z,0 doc
DATE' July 20, 2001
PAGE" 40

Class 2 Removes unnecessary cross-reference

Class 3 Adds cross-references to claims filed under to ss 409 9101 or 414 28, F.S

Class 4. Makes grammar and style changes only

Class 5. No change to text here, although the change to s 732 403, F S, in this act,
increases the total allowable family allowance to $18,000.

Class 6. No change
Class 7 No change
Class 8 No change
Also, grammar and style changes are made to the other provisions in s. 732.707, F S

Section 151 - Amends s. 733 708, F S, regarding compromise of claims, making grammar and
style changes, and removing procedural matters '

Section 152 -- Amends s. 733 710, F S, regarding hmitations on claims against estates, making
grammar and style changes only

Part VIl of Chapter 733, F.S.
Special Provisions for Distribution

Section 153 -- Amends s 733 801, F S, regarding delivery of devises and distributive shares

Present Situation: A personal representative cannot be compelled to pay or deliver property to a
beneficiary until 5 months has elapsed from the granting of letters of administration

Effect of Proposed Changes: Adds a provision that, unless otherwise provided In the will, the
personal representative must pay as an expense of the estate the reasonable expenses of
storage, insurance, packing, and delivery of tangible personal property to a beneficiary.

Section 154 -- Amends s 733 802, F S, regarding proceedings for compulsory payment of devises
or distributive interest, making grammar and style changes only.

Section 155 -- Amends s. 733 803, F S, regarding encumbered property, making grammar and
style changes only

Section 156 -- Amends s. 733 805, F S, regarding the order in which assets are appropnated.

Present Situation: Where the assets of the estate are insuffictent to fund the bequests set forth in
the will, and where the will 1s unclear as to the order in which those bequests are made, s 733 805,
F S, provides the order in which bequests are made.

Effect of Proposed Changes: Changes term “appropriate” to more correct term of “abate”
Makes grammar and style changes to subsections (1) and (2) Adds subsection (3), the text of

% The applicable procedure 1s at Probate Rule 5 041
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which 1s moved from subsection (1) for clarity Adds subsection (4), which provides that a
revocable trust of the decedent, and the decedent’s will, must be construed as one instrument
for purposes of abatement, and for purposes of s 733 607(2), F S (possession of estate), and
s 737.3054(2), F S (trustee’s duty to pay expenses and obligations of a settlor's estate).

Section 157 -- Amends s. 733 806, F S, regarding advancement, making grammar and style
changes only

Section 158 -- Amends s 733 808, F.S. regarding death benefits; disposition of proceeds

Present Situation: Death benefits®®> may be payable to a trustee of a trust created either before
the death of the decedent, or by the decedent’'s will If no claimant collects death benefits within 6
months after the death of the decedent, the obligor must pay the death benefits to the personal
representative of the decedent. Unless the named beneficiary 1s the estate, death benefits are
payable outside of the estate, and thus are deemed not a part of the probate estate Being outside
the probate estate, these benefits are not subject to creditors claims and are not used in computing
the commission to the personal representative, nor the fees owed to the attorney for the personal
representative

Effect of Proposed Changes: Adds that death benefits are also not liable for the contribution
required under s 733 607(2), F.S (right of an estate to demand the costs of administration from
a revocable trust established by the decedent) Also, makes grammar and style changes

Section 159 -- Amends s 733 809, F S, regarding nght of retainer, making grammar and style
changes only

Section 160 -- Amends s. 733.810, F S, regarding distribution in kind, valuation.

Present Situation: A “distribution in kind” 1s the transfer of a specific asset to a beneficiary, as
opposed to selling the asset and distributing the net cash proceeds. A “pecuniary devise” Is a
devise iIn money Assets must be distributed in kind unless a general power of sale i1s conferred in
the will, the will specifies that an asset be to be sold, or a provision of the Probate Code requires
that an asset be sold The famity allowance or a pecuniary devise may be satisfied by a distribution
In kind unless the person entitled to It demands cash and no residuary devisee has reguested that
the asset remain a part of the residuary estate Property distributed in kind must be valued at fair
market value as of the date of distribution

Effect of Proposed Changes: Adds that, in addition to family allowance and a pecuniary
devise, a distribution from or regarding the following may be satisfied by a distribution in kind
unless the person entitled to it demands cash and no residuary devisee has requested that the
asset remain a part of the residuary estate a testamentary trust, elective share funding,
pretermitted spouse or child shares, and the spouse’s portion of the Intestate estate

Present Situation: Section 733 810(3), F S, provides that a personal representative or a trustee
may, with the consent of all affected beneficiaries, distribute assets non-pro rata among the
beneficiaries

“* Death henefits mclude the death benefits from an mdividual life msurance policy. a group life insurance policy, an employees' trust
or under a contract purchased by an employees' trust formimng part of a pension. stock bonus. or profit-sharing plan an annuity or
endowment contract, or a health and accident policy
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Effect of Proposed Changes: Deletes the requirement that the personal representative obtain
the consent of beneficiaries before distributing assets non-pro rata

Section 161 -- Amends s 733 811, F S, regarding distribution, right or title of distributee, making
grammar and style changes only

Section 162 -- Amends s 733.812, F S, regarding improper distribution or payment, hability of
distributee or payee

Present Situation: A person who receives an improper distribution or payment from an estate
must return the property or money received

Effect of Proposed Changes: Adds a requirement that a person returning an improper
distribution or payment from an estate must also pay to the estate income earned from the
property or interest on the funds Also, grammar and style changes are made

Section 163 -- Amends s 733 813, F S, regarding purchasers from distributees protected, making
grammar and style changes only

Section 164 -- Amends s 733 814, F S, regarding partition for purpose of distribution, making
grammar and style changes only

Section 165 - Amends s 733 815, F S, regarding private contracts among interested persons,
making grammar and style changes only

Section 166 -- Amends s 733 816, F S., regarding disposition of unclaimed property held by a
personal representative

Present Situation: Section 733 816, F S, details how a personal representative 1s to deal with
unclaimed property.

Effect of Proposed Changes: Adds that the provisions of s 733 816, F S, are also applicable
to property refused by the intended recipient Also, grammar and style changes are made

Section 167 -- Amends s 733 817, F.S , regarding apportionment of estate taxes

Present Situation: Section 733 817, F S, provides the formula by which estate taxes are
apportioned between interested parties Paragraph (1)(I) defines “revocable trust” to mean “a trust
as defined In s. 731 201(33)* created by the decedent to the extent that the decedent had at his or
her death the power to alter, amend, or revoke the trust either alone or in conjunction with any other

person ’

** Ball proponents eaplain the reason for this change (September 17, 2000) [Subsection] (5) is changed to pcrmit non-prorata fsic]
distnibutions without consent of the beneficiaries to attempt to obtamn a favorable tax result under Rev Rul 69-4%6 by avoiding gain
recognition on funding

* Section 731 201(33), F S . defines "trust” to mean ““an express trust. private or charitable. with additions to 1t. wherever and howes er
created It also includes a trust created or determuned by a judgment or decree under which the trust 1s to be administered n the
manner of an express trust "Trust" excludes other constructive trusts. and it excludes resulting trusts; consen atorships. personal
representatives. custodial arrangements pursuant to the Florida Gifts to Minors Act. business trusts providing for certificates to be
wssued to beneficiaries, common trust funds, land trusts under < 689 05, F.S | trusts created by the form of the account or by the
deposit agreement at a financial mstitution, voting trusts, security arrangements; liquidation trusts, trusts for the primary purpose of
paymg debts, dividends, interest. salaries. wages. profits. pensions, or empleyee benefits of any kind. and any arrangement under
which a person 15 nominee or escrowee for anather ™
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Effect of Proposed Changes: Redefines “revocable trust” to mean “a trust described in s
733 707(3)". Section 733 707(3), F S, describes a revocable trust, and provides that certain
revocable trusts are hable for the expenses of the estate administration and obligations of the
decedent’s estate Also, grammar and style changes are made

Part IX of Chapter 733, F.S.
Closing Estates

Section 168 - Amends s 733 901, F S, regarding final discharge.

Present Situation: Section 733 901, F S, provides court procedures necessary for the entry of a
final discharge. Various accountings and other paperwork are prescribed

Effect of Proposed Changes: Deletes court procedure.®® Also, grammar and style changes
are made

Section 169 -- Amends s 733 903, F S, regarding subsequent administration, making grammar
and style changes only.

Chapter 734, F.S.
Probate Code: Foreign Personal Representatives; Ancillary Administration

Section 170 -- Amends s 734 101, F S., regarding foreign personal representative, making
grammar and style changes only.

Section 171 -- Amends s 734 102, F S, regarding ancillary administration

Present Situation: An ancillary administration 1s an administration of Fiorida assets owned by a
deceased nonresident. Section 734 102, F S, provides court procedures necessary for the filing of
a petition for ancillary administration

Effect of Proposed Changes: Deletes procedural requirements.®® Specifies that the
requirements for notice to creditors I1s required in ancillary administration as required in a
domiciliary probate proceeding Also, grammar and style changes are made

Section 172 - Amends s. 734 1025, F S, regarding small estates of certain nonresidents

Present Situation: Section 734 1025, F S, provides an optional abbreviated procedure for
determining the disposition of personal property owned by a nonresident who dies leaving property
worth $25,000% or less To utiize the procedure, the personal representative for the probate case
filed in the decedent’s ptace of domicite must file copies of the relevant estate documents that show
the proper disposition of the property, and must give notice to creditors If no creditor claims are
filed, the property may be distributed to the beneficiary of beneficiaries If one or more creditor
claims are filed, the abbreviated procedure terminates and the court must appoint an ancillary
personal representative

55 The applicable rules are found at Probate Rules 5 346, 5.400, 5 401

® The applicable rules are found at Probate Rule 5 470
%7 The $25,000 figute 1s from Chapter 80-203, Laws of Florida According 1o a calculation by the Amencan Institute for Economic

Research, using the Consumer Price Index calculated by the Unuted States of Amenca, Bureau of Laber Statistics. $25.000 1 1980
equals $52.123.79 1n 2000 http //www aier org. The figure 1s rounded for ease m use and practice
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Effect of Proposed Changes: Limits s 734 1025, F S, to testate estates Expands the
aliowable value of the property located in Florida from $25,000 to $50,000 Removes
procedural matters ® Also, makes grammar and style changes

Section 173 -- Amends s. 734 104, F S, regarding foreign wills, making grammar and style
changes only

Section 174 -- Amends s. 734.201, F S, regarding jurisdiction by act of foreign personai
representative, making grammar and style changes only

Section 175 - Amends s 734 202, F S, regarding Jurisdiction by act of decedent, making grammar
and style changes only

Chapter 735, F.S.
Family Administration and Small Estates

Part I: Family Administration

Sections 176-178 -- Repeals ss 735.101, 735 103, and 735 107, F S, regarding family
administration

Present Situation: Family Administration is an optional simplified probate proceeding for smaller
estates Family administration 1s availabie provided:

e In an intestate estate, that the heirs at law of the decedent consist solely of a surviving
spouse, lineal descendants, and lineal ascendants, or any of them.

e [n a testate estate, that the beneficianes under the will consist of a surviving spouse, lineal
descendants, and lineal ascendants, or any of them, and that any specific or general devise
to others constitutes a minor part of the decedent's estate

e In a testate estate, that the decedent's will does not direct administration as required by ch.
733,F S

¢ That value of the gross estate, as of the date of death. for federal estate tax purposes is less
than $60,000

e That the entire estate consists of personal property or, if real property forms part of the
estate, that administration under chapter 733 has proceeded to the point that all claims of
creditors have been processed or barred.

Effect of Proposed Changes: Eliminates family administration

Part il of Chapter 735, F.S.
Summary Administration

Section 179 -- Amends s 735 201, F S, regarding summary admintstration, nature of proceedings

Present Situation: Summary administration ts an optional smplified probate proceeding for
smaller estates Summary administration 1s available for a resident or nonresident decedent's

*® The applicable rules are at Probate Rule 5 475
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estate, where the value of the entire estate subject to administration in this state, less the value of
property exempt from the claims of creditors, does not exceed $25.000% or that the decedent has
been dead for more than 2 years It is not available in a testate estate If the decedent's will requires
formal administration

Effect of Proposed Changes: Expands the jurisdicional amount for summary admmistration
from $25,000 to $75,000

Section 180 -- Amends s 735 203, F S., regarding petition for summary administration

Present Situation: A petition for summary administration must be signed by all beneficiaries and
by the personal representative named in the will, if there 1s one The procedural requirements for
the petition for summary admtnistration are set forth

Section 735 209, F S, provides that, when any heir 1s required to join in any agreement or petition
regarding a summary administration, but that person has died, become incompetent, 1s a minor, or
has conveyed or transferred all of his or her interest in the property of the estate, then the herrs,
devisees, and surviving spouse, if any, of a deceased person; the personal representative of a
deceased person; the guardian of an Incompetent or minor™, or the grantee or transferee of any of
them, may be substituted Further, any beneficiary who will receive full distnbution does not have to
join in the petition for summary administration, but must be given formal notice of the petition

Effect of Proposed Changes: Deletes procedural matters Moves the provisions of s
735 209, F.S., into s. 735 203, F S Also, makes grammar and style changes.

Section 181 -- Amends s 735 206, F.S, regarding summary administration distribution.

Present Situation: If a petition for summary administration is filed, and the will proved, the court
may enter an order of summary administration, which order directs iImmediate distribution of the
assets to the persons apparently entitled to the assets Notice to creditors I1s not required Property
of the decedent that is not exempt from claims of creditors that remains in the hands of those to
whom 1t was assigned Is liable for claims against the decedent until such time as clams are barred
Without notice to creditors, claims against a decedent are barred after two years from the date of
death. Until the claims period has expired, a petitioner for an order of summary administration s
liable to creditors up to the value of any distribution that the petitioner received, less the value of
exempt property recetved

Section 735 2063, F S, prowvides that any person who has obtained an order of summary
administration may publish notice to creditors, and that all creditor claims not filed within 3 months
of the first publication are then barred

Due process requires “actual notice to known or reasonably ascertainable creditors” of a decedent
of a pending probate case regarding that decedent in order to bar claims Tulsa Professional
Collection Services, inc v. Pope, 485 U S 478, 490 (1988) Since that ruling, probate attorneys
have advised personal representatives that they must provide actual notice to known or reasonably
ascertainable creditors

% The $25.000 figure 1s fiom Chapter 80-203, Laws of Florida According to a calculation by the Amencan Institute for Economic
Research, using the Consumer Price Index calculated by the United States of America. Bureau of Labor Staustics, $25.000 m 1980
equals $52,123 79 11 2000 http //www aler org The final sum of $75,000 1& m cxcess of the inflationary adjustment 1n order 1o
account for the elimmnation of family admmistration

™ For mnors, the parents are the natural guardians » 744 301(1) FS A minar may also have a guardian appointed by a court
pursuant to Chapter 744. F S
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Effect of Proposed Changes: Adds a requirement that, prior to entry of the order of summary
administration, the petitioner must make a diligent search and reasonable inquiry for any known
or reasonably ascertainable creditors, serve a copy of the petition on those creditors, and make
provision for payment for those creditors to the extent that assets are available Further
provides that any known or reasonably ascertainable creditor who did not receive notice and for
whom provision for payment was not made may enforce the claim, and must be awarded
attorney’s fees if the creditor prevails Also, grammar and style changes are made The liability
of individual recipients of property subject to creditor claims is made pro-rata

Section 182 -- Amends s. 735.2063, F S., regarding notice to creditors

Present Situation: Section 735.2063, F.S , provides that any person who has obtained an order of
summary administration may publish a notice to creditors. If a notice to creditors is published, all
creditor claims not filed within 3 months of the first publication are then barred

Effect of Proposed Changes: Amends s. 735 2063, F.S., to specify that the publication of a
notice to creditors will only bar the claim of a creditor that was not known or reasonably
ascertainable The changestos 735.206, F S, in this act, require that a notice to creditors be
furnished to all known and reasonably ascertainable creditors of the decedent. Also, grammar
and style changes are made

Section 183 -- Repeals s 735 209, F S, regarding joinder of heirs, devisees, or surviving spouse in
summary administration These provisions are moved to s 735.203, F.S

Part Il of Chapter 735, F.S.
Disposition of Personal Property Without Administration

Section 184 -- Amends s 735 301, F S, regarding disposition without administration, making
grammar and style changes only

Section 185 - Amends s. 735 302, F S, regarding income tax refunds in certain cases.

Present Situation: Where the United States Treasury Department determines that an
overpayment of federal income tax exists and the person in whose favor the overpayment is
determined is dead at the time the overpayment of tax is to be refunded, regardless of whether the
decedent had filed a joint and several or separate income tax return, the amount of the
overpayment, if not In excess of $500, may be refunded directly to the surviving spouse on his or
her verified application; or, if there s no surviving spouse, to one of decedent's children who is
designated in a verified application purporting to be executed by all of the decedent's children over
the age of 14 years. The application must show that the decedent was not indebted, that provision
has been made for the payment of the decedent's debts, or that the entire estate is exempt from the
claims of creditors under the constitution and statutes of the state, and that no administration of the
estate, including summary administration, has been initiated and that none is planned, to the
knowledge of the applicant Section 735 302, F S, is a method of paying a tax refund to the
spouse or chidren of a deceased without requinng administration of the estate
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Effect of Proposed Changes: Increases from $500 to $2,500"" the tax refund amount under
which the simplified procedure of s. 735.320, F S., may be utilized. Establishes that the
surviving spouse Is the owner of such refund Also, grammar and style changes are made.

Chapter 737, F.S.
Trust Administration’?

Part Il: Jurisdiction of Courts

Section 186 — Creates s. 737 208, F S, regarding administration pending outcome or contest or
other proceeding

Present Situation: Section 733.812. F S., provides that a distributee of property from an estate is
liable to the estate for the value of any property improperly distributed to the distributee Section
733 609, F S., provides that the personal representative of an estate Is liable to the estate for the
value of any improper distribution An interested party harmed by an improper distribution may
enforce this obligation against the personal representative. Creditors have three months from
service of the notice to creditors within which to file a claim, and thus personal representatives will
generally refuse to make a distribution until after the claims filing deadline

Effect of Proposed Changes: Creates new s 737 208, F S, regarding trusts, which provides
that, pending the outcome of a proceeding filed to determine the validity of all or part of a trust
or the beneficiaries of all or part of a trust, a trustee must proceed with the admintstration of the
trust as If no proceeding had been commenced, except that no distribution may be made to a
beneficiary in contravention of the rights of those persons that may be affected by the outcome
of the proceeding. Upon motion of a party and after notice to interested persons, a court may,
upon good cause shown, may authorize the trustee to distribute trust assets to a beneficiary
subject to any conditions the court, in its discretion, may impose, including the posting of bond
by the beneficiary.

Part lll: Duties and Liabilities of Trustees

Section 187 -- Amends s 737 3054, F.S , regarding trustee’s duty to pay expenses and obligations
of grantor's estate, making grammar and style changes only.

Section 188 -- Amends s. 737 306, F.S , regarding personal liability of trustee.

Present Situation: Section 737.306, F S., provides that a trustee of a trust is generally not hable
for debts of the trust, and provides exceptions to that imitation of liability Subsection (4) mirrors

I 'The $500 figure was enacted n 1974 According to a calculation by the Amencan Institute for Economic Research, using the
Consumer Price Index calculated by the United States of America, Bureau of Labor Statistics, $500 in 1974 equals $1.742 39 1n 2000
http.//www aier org

" The bill proponents provided the following mformation regarding these trust provisions (September 17, 2000) “These changes are
for the purpose of coordinating the provisions of the probate code and the trust law relating to claims against estates and wusts.
Specifically, the changes follow the holding in Tobin [v Damian, 723 So.2d 396 (Fla 4th DCA 1999)). which requires actions that
depend on the decedent’s liabihty be brought through the probate proceeding, and not directly agamnst the trust or trustee Also n the
probate code and in Ch 737. references have been made uniform throughout using the language now found m 733 707, ‘the expenses
of the admimstration and obligations” of the decedent’s estate This has elininated the troublesome term, “‘enforceable claumns”
referred to and partially defined m Tobin Coordinated changes are mcluded 1n several places 1n the probate code These changes are a
jomt proposal of the Trust Law commuttee and the Probate Law Commuttee Also, for umformity throughout the trust law, as well as
the Probate Code. the term, Grantor 1s substituted for Settlor Grantor is a defined term mn 731 201(17) and includes the term, Settlor
There are also grammatical and style changes ™
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the probate law by providing that, two years after the death of the settlor of a trust, the trust, the
trustee, and beneficiaries, are not liable for debts of the settlor, with certain exceptions

Effect of Proposed Changes: Moves subsection (4) to new s 737 3061, F S, with changes
made therein

Section 189 -- Creates s 737.3061, F S, regarding limitations on actions against certain trusts

Present Situation: Section 737.306(4). F S, mirrors the general probate law by providing that, two
years after the death of the settlor of a trust, the trust, the trustee, and beneficianes, are not liable
for claims against the settlor of the trust. This bar does not apply to a creditor who has timely filed a
claim against the settlor's estate and whose claim has not been paid or otherwise disposed of, even
if the settlor's probate proceedings have been closed or otherwise completed. This bar does not
affect the lien of a duly recorded mortgage or security interest or the right to foreclose and enforce
the mortgage or lien

Section 733 707(3), F S, provides that a revocable trust owned by a decedent is liable for the
expenses of the administration of the decedent's estate and 1s liable for “enforceable clams” of the
decedent’s creditors to the extent the decedent's estate Is insufficient to pay them [n Tobin v
Damian, 723 So 2d 396 (Fla. 4th DCA 1999), the court ruled that a claim against a decedent who
was a grantor of a revocable trust could not be filed directly against the trust, but had to be filed in
the probate case of the decedent See also, Estate of Read v. A.D K. Properties, 766 So.2d 393
(Fla 2nd DCA 2000)

Effect of Proposed Changes: Creates new s 737 3061, F S, regarding limitation on actions
against certain trusts, based on's 737.306(4), F S Following the holdings in Tobin and Read, a
creditor of a decedent may not file a direct action against a revocable trust, or the trustee or any
beneficiary of the trust Rather, any clam against the decedent is to be filed in the probate of
the decedent, and the personal representative may then determine whether to seek to
surcharge the revocable trust. A trust may still be named in an action that 1s not dependent on
the individual hability of the grantor.

Section 190 -- Amends s 737 308, F S, regarding notice of trust

Present Situation: Section 737 308, F S, requires that, upon the death of settlor of a revocable
trust, the trustee file a notice of trust with the court of the county of the settlor's domicile and with
the court having junisdiction of the settlor's estate The clerk must treat the notice of trust like a
caveat Subsection (6) provides that the trustee of the revocable trust i1s an interested party in the
estate Section 731.201(21), F S, which defines “interested person”, also provides that the trustee
of a revocable trust that the decedent was a settlor of is an interested person

Effect of Proposed Changes: Deletes subsection (6) as superfluous Also, grammar and
style changes are made

Miscellaneous Statutes

Section 191 - Amends s. 215 965, F S, regarding disbursement of state moneys, changing a
cross-reference affected by other changes contained in this act

Section 192 -- Amends s 660 46, F S, regarding substitution of fiduciaries, changing a cross-
reference affected by other changes contained in this act
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Section 193 -- Amends s 737.111, F S, regarding execution requirements for express trusts,
changing a cross-reference affected by other changes contained in this act

Other

Section 194 — Contains directions to the Division of Statutory Revision to change titles in the
Probate Code

Section 195 — Provides an effective date of January 1, 2002 Further provides that, as to the
effective date, the substantive rights of all persons that have vested prior to January 1, 2002, are
determined as provided in former chapters 63, 215, 409, 660, and 731-737, F S | as those rights
existed prior to January 1, 2002. The procedures for the enforcement of substantive rights which
vest prior to January 1, 2002, shall be as provided in this act, except that any Family Administration
filed before January 1, 2002, may be completed as a Family Administration The effective date
language I1s similar to that used when the Probate Code was last substantially amended in 1972.

I FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A.

FISCAL IMPACT ON STATE GOVERNMENT
1  Revenues
None.

2 Expenditures

The State Courts Administrator stated that HB 137 would have an indeterminate impact on
expenditures

FISCAL IMPACT ON LOCAL GOVERNMENTS
1 Revenues
None.
2 Expenditures
None
DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None

FISCAL COMMENTS

The Agency for Health Care Administration did not provide fiscal impact information regarding this
bill.
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IV CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION

A. APPLICABILITY OF THE MANDATES PROVISION

This act does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds

B REDUCTION OF REVENUE RAISING AUTHORITY

This act does not reduce the authonty that municipalities or counties have to raise revenues in the
aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES

This act does not reduce the percentage of a state tax shared with counties or municipalities.
V.  COMMENTS:

A CONSTITUTIONAL ISSUES
None

B RULE-MAKING AUTHORITY
None

C OTHER COMMENTS:
The Probate Rules Committee, organized by the judiciary, reviews the Probate Rules annually.
Typically, the committee meets in the Spring and Summer, and proposes changes that, if adopted
by Supreme Court, are published in the Fall of that year The effective date was selected to allow

sufficient time for the rules committee to examine the changes and to suggest any necessary rule
changes, the publishers of standard forms sufficient time to modify forms as necessary, and the

proprietors of specialty software sufficient time to modify their products

VI AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES®

On February 6, 2001, the Committee on Judicial Oversight adopted 7 amendments to HB 137 Those
amendments

1. Chapter 99-343, Laws of Flornda, substantiaily amended the elective share laws The effective
date for those changes s October 1, 2001. The date was intentionally set far in advance in
order for estate planners to absorb the changes and to give ample time to review the 1999 for
errors and omissions This amendment is the result of that review Specifically, the
amendment:

e Section 732.2025(8), F.S., defines a “quahfying special needs trust” or “supplemental needs
trust” as a trust established for an #/ or disabled surviving spouse. This amendment deletes
“II”, a trust for a disabled surviving spouse may still be a qualifying special needs trust or
supplemental needs trust

™ Telephone conference with Rohan Kellev. on November 28, 2000
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Section 732 2025(8), F S, defines a “qualifying special needs trust” or “supplemental needs
trust” as a trust established for particular surviving spouses, which trust was established with
court approval before or after a decedent’s death, If certain conditions are met The
requirement for court approval and the Imitation on ineligible family trustees does not apply
if the aggregate of the trust property as of the applicable valuation date in a qualifying
special needs trust 1s less than $100,000 This amendment deletes the exception regarding
ineligible family trustees, clarfies that the $100,000 1s the aggregate total of the assets in all
trusts established by a decedent, and specifies that value i1s determined on the applicable
valuation date defined at s. 732 2095(1)(a), F S.

Section 732 2035(2), F S., provides that property included when calculating the amount of
the elective estate includes the decedent's ownership interest in accounts or securities
registered in "Pay On Death," "Transfer On Death,” "In Trust For," or coownership with rnight
of survivorship form For this purpose, "decedent's ownership interest" means that portion of
the accounts or securities which the decedent had, immediately before death, the rnght to
withdraw or use without the duty to account to any person This amendment provides that,
in the case of accounts or securtties held in tenancy by the entirety, only one half of the
value the account or security is used in calculating the amount of the elective estate

Section 732 2035(5)(a), F.S , provides that property included when calculating the elective
estate includes certain property transferred by the decedent to the extent that at the time of
the decedent’s death the decedent possessed the right to, or in fact enjoyed the possession
or use of, the income or principal of the property, or the principal of the property could, in the
discretion of any person other than the spouse of the decedent, be distributed or appointed
to or for the benefit of the decedent A night to payments from an annuity or under a similar
contractual arrangement Is treated as a right to that portion of the income of the property
necessary to equal the annuity or other contractuai payment This amendment adds that a
nght to payments under an annuity, an annuity trust, or a unitrust, or a similar arrangement
is treated as a right to that portion of the income of the property necessary to equal the
annuity or other contractual payment An “annuity trust” i1s “a form of trust calling for
payment of a fixed amount of iIncome regardless of the amount of princtpal *™* A “unitrust” is
a “trust from which a fixed percentage of the net fair market value of the trust's assets,
valued annually, 1s paid each year to the beneficiary "’

Section 732 2045(1), F S, lists 8 types of property that are excluded when calculating the
elective estate This amendment adds “property which constitutes the protected homestead
of the decedent whether held by the decedent or by a trust at the decedent’s death” as a
type of property excluded when calculating the elective estate This change removes a
decedent’s homestead from the elective estate, provided the homestead is titled either in the
decedent’s name or 1s held by the decedent's revocable trust A home titled as tenants by
the entireties will be included at half value and that half will count against the spouse’s
elective share right A spouse’s life estate interest in the homestead will not satisfy any of
the elective share right since only property interests included in the elective estate count
against the spouse elective share amount

Section 732.2055, F S, defines the “value” of property for purposes of calculating the total
value of the elective estate Subsection (5) provides the general rule on valuation of

property, providing that the fair market value of the property on the date of the decedent’s
death is the measure of value, minus claims other than funeral expenses that are payable

" Black's Law Dictionary, 6th edition

S 1d
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from the elective estate, and minus mortgages and liens encumbering property This
amendment removes the exception for funeral expenses, thus providing that funeral
expenses are deducted from the gross value of the property in calculating the net of elective
estate.

Section 732.2075, F S, provides the order in which estate assets are apportioned to satisfy
payment of the elective share should the surviving spouse make the election to take the
elective share A property Interest in which a chantable deduction 1s allowable under the gift
tax laws may not be used to pay the elective share This amendment defines "protected
charitable lead interest”, and provides that, in certain circumstances, a charitable interest
may be subject to a claim for the elective share.”

Section 732 2085, F S, provides for the hability of direct recipients and beneficianies of
property subject to the elective share This amendment adds a conforming cross-reference
necessary because of the change to s 732 2055(5), F S.

Section 732 2095(1)(a), F.S , defines the “applicable valuation date” for different forms of
property subject to the elective share The applicable valuation date under s

732 2095(1)(a)6 , F S, is the date of the decedent’s death This amendment provides that
this date ts applicable to property under s 732 2035(2), F S (pay on death accounts or
securities), and I1s not applicable to property under s. 732.2035(4), F.S (transfer of certain
property to a revocable trust).

Section 732 2095(2)(c), F S, provides that if the spouse is a beneficiary of a qualifying
special needs trust, the principal value of the trust is used In calculating the elective estate
and elective share Section 732 2095(2)(d), F S , provides that if the spouse is the
beneficiary of a trust that does not meet the requirements of an elective share trust, the
value of the interest in the trust is the transfer tax value of the interest A quaiifying special
needs trust may qualify under both, with different results. This amendment provides that a
qualifying special needs trust is valued under paragraph (c), not paragraph (d)

Section 732 2105(2), F S., provides that, If the elective share election is made, the balance
of the estate, after payment of the eiective share, i1s admintstered as though the surviving
spouse had predeceased the decedent. This amendment deletes subsection (2) as

unnecessary

Section 732 515, F S, provides that a will may refer to a written statement or list that provides
for the disposition of specific items of personal property. The list must be signed by the testator,
and may be changed or amended at any time without affecting the validity of the will This
amendment provides that, if more than one list exists, then, to the extent of any conflict among
the lists, the provisions of the most recent list are deemed to revoke the inconsistent provisions
of a prior Iist

Section 733 106(3), F S, as orniginally changed by this bill, perhaps required the payment of all
attorney’s fees charged by an attorney to an estate, without court supervision and control This
amendment maintains current law that all professional fees are subject to supervision and

control by the probate court

6 Proponents of this amendment explain that this amendment “closes a loophole under the ongimal [electiv e share] statute that
permitted wholesale evasion of elecuve share through a short term mter 11vos chantable lead trust Under the oniginal statute, the
elective share could not be collected from a sust which qualified for a gift tax chantable deducuon That remamns true of so-c alled
charitable remainder trusts. even under the proposed revision But. with respect to lead trusts the revision will not permit collection
from them but only after the charnty’s interest has expired * Memo from Pete Dunbar Esquire, of February 2, 2001
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4 Section 733 310, created by this bill, requires that a personal representative who s no longer
“entitled to” appointment must notify interested parties of the event that perhaps makes the
person no longer qualified to be a personal representative This amendment changes “entitled
to" to “qualified for” appointment as personal representative, as no person is ever entitied to be

appointed as a personal representative

5 Section 733 613(3), created by this bill, provides that, in a sale or mortgage which occurs under
a specific power to sell or mortgage real property, or under a court order authorizing or
confirming that act, the purchaser or lender take title free of claims of creditors of the estate and
entitiements of estate beneficiaries This amendment provides that a mortgage or other lien
against the real property existing on the date of sale or mortgage are not affected by the sale or

mortgage

6 This bill provides that the jurisdictional limit for Summary Administration is increased from
$25,000 to $50,000 This amendment increases the jurisdictional limit of Summary
Administration to $100,000

7 Thts bill creates s 733.2121, which section creates and defines the notice to creditors of a
pending probate case. In conjunction with the Medicaid Estate Recovery Act, s 409.9101, F S,
this bill provides that the Agency for Health Care Administration must be furnished a copy of the
notice to creditors If the decedent was 55 years of age or older at the time of death, and was not
survived by a spouse, a child under 21 years of age, or a child who is blind or permanently and
totally disabled pursuant to the eligibility requirements of Title XIX of the Social Secunty Act.
This amendment changes the notice requirement to require that the estate of all decedents who
were 55 years of age or older at the time of death must furnish a notice to creditors to the

Agency for Health Care Administration
On March 7, 2001, the Committee on Banking adopted five amendments:

Amendment No 1 creates a cross reference between the banking code (s 655 936, F S ) and the
probate code (s 733 6065, F.S ) relating to procedures for opening, examining, and delivering the
contents of a safe deposit box after the death of the lessee

Amendment No 2 completes the cross reference established in amendment no 1, above, as between
the probate code (s. 733 6065, F S ) and the banking code (s. 655 936(2) and s 655 935, F S ), relating
to procedures for opening, examining, and delivering the contents of a safe deposit box after the death

of the lessee

Amendment No 3 permits a trustee to proceed with the administration of a trust pending the outcome of
a proceeding to determine the validity of all or part of the trust, except no distribution may be made to
any beneficiary The amendment also provides judicial authority to order distribution upon good cause

shown and the posting of a bond

Amendment No 4 increases the current statutory cap on the value of an estate that is permitted to
undergo summary administration, from $25,000 to $75,000 A previous amendment had increased the
junisdictional amount to $100,000, and the bill had originally proposed $50,000

Amendment No 5 clarifles s 732.107, F.S, so that the ten-year statute of limitation for claiming
property escheated to the state begins to run at the time the state receives the property In addition, this
section eliminates the requirement that interest be added to an amount that 1s the result of a claimant’s
successful action asserting nghts to escheated property In addition, Certified Public Accountants are
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added to the list of entities entitled to recetve escheated funds (currently only attorneys and private
Investigative agencies are so permitted). This amendment conforms this section of the bill to the
Unclaimed Property bill regarding the same section of the Flonda Statutes (HB 107 by Representative

Prieguez)

The bill was then reported favorably, as amended

On March 22, 2001, the Council on Smarter Government adopted 6 amendments, numbered 13 through
18, as follows

13

14

15

16

17

18.

Changes the time within which AHCA may amend its claim from 6 months after the service of
the notice to creditors, to one year after the last date medical services were rendered to the

decedent

Removes other changes to the Medicaid Estate Recovery Act

Provides that the extention of statutes of limitation for an estate does not create an outside Itmit
Changes the term “beneficiary” to “devtsee”

Changes the term “settlor's” to “grantor’s”.

Changes the term “settlor” to “grantor”

The bill was then reported favorably as a council substitute

On Apnl 26, 2001, the House adopted two amendments to CS/HB 137, regarding the elective share
sections of this act The first amendment

Changes the effective date of the elective share provisions of this act to October 1, 2001, to
match the effective date of ch 99-343, L O F (the remainder of the bill has an effective date of
January 1, 2002)

Modifies the provisions ins s 732 2075, F S, regarding the sources from which the elective
share 1s payable, to modify the new Class 4, to provide that it is “recipients of protected
charitable lead interests, but only to the extent and at such times that contribution 1s permitted
without disqualifying the charitable interest in that property for a deduction under the United
States gift tax laws ” This change eliminates a potential loophole

Additionally, two definitions applicable only to the four classes are added This act defines a
“protected charitable interest” as “any interest for which a chartable deduction with respect to the
transfer of the property was allowed or allowable to the decedent or the decedent's spouse
under the United States gift tax laws”, and defines a “protected charitable lead interest” as “a
protected charitable interest where one or more deductible interests in charity precede some
other nondeductible interest or interests in the property.”

The second amendment Is identical to the first amendment, except that it adds a new subsection (6) to
s 732 2155, F S, to provide that the elective share changes embodied in ch 99-343, L O.F , and in this
act, to do not affect any interest in property held, as of the decedent's death, in a trust, whether
revocable or irrevocable, If the property was an asset of the trust at all times between October 1, 1999
and the date of the decedent's death, the decedent was not married to the decedent's surviving spouse
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when the property was transferred to the trust, and the property was a nonmarital asset immediately
prior to the decedent's death

Both of the amendments adopted April 26, 2001, were engrossed into the bill, thus creating duplicative
sections On April 30, 2001, the House adopted a technical amendment that removed the duplication

and thereby corrected the engrossing error.
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