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Florida House of Representatives - 2000 HB 57

By Representative C. Green

1 A bill to be entitled

2 An act relating to remedies for unlawful sales

3 of securities; amending s. 517.211, F.S.;

4 limiting authorization to rescind certain sales

5 of securities under certain circumstances;

6 providing an effective date.

7

8 | Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Subsection (1) of section 517.211, Florida
11| Statutes, is amended to read:

12 517.211 Remedies available in cases of unlawful

13| sale.--

14 (1) Every sale made 1n violation of either s. 517.07
15| or s. 517.12(1), (4), (5), (9), (11), (13), (16), or (18)may
16 | be rescinded at the election of the purchaser, except a sale
17 | made in violation of the provisions of s. 517.12(11) relating
18| to a renewal of a branch office registration shall not be

19 | subject to rescission and a sale made in violation of the
20 | provisions of s. 517.12(13) relating to filing a change of
21 { address amendment shall not be subject to rescission. Eachy
22 | and—the person making the sale and every director, officer,
23} partner, or agent of or for the seller, if the director,
24 |} officer, partner, or agent has personally participated or

25| aided in making the sale, is jointly and severally liable to
26 | the purchaser in an action for rescission, if the purchaser
27 | still owns the security, or for damages, if the purchaser has
28 | sold the security. No purchaser otherwise entitled will have
29 | the benefit of this subsection who has refused or failed,

30 | within 30 days of receipt, to accept an offer made in writing
31 | by the seller, if the purchaser has not sold the security, to

1
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take back the security in question and to refund the full
amount paid by the purchaser or, if the purchaser has sold the
security, to pay the purchaser an amount equal to the
difference between the amount paid for the security and the
amount received by the purchaser on the sale of the security,
together, in either case, with interest on the full amount
paid for the security by the purchaser at the legal rate,
pursuant to s. 55,03, for the period from the date of payment
by the purchaser to the date of repayment, less the amount of
any income received by the purchaser on the security.

Section 2. This act shall take effect upon becoming a

law.

KhkhkhkhkkhkhkhkhkhkhrhkhkhhrbdhkthrbhkhrhkAhrhhkhhhkhhhhdhrhd

HOUSE SUMMARY

Limits_authorization to rescind sales of securities made
in violation of specified registration requirements for
dealers, associated gersons, investment advisers, and
branch offices. See bill for details.

2
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STORAGE NAME: h0057fs
DATE: October 1, 1999

HOUSE OF REPRESENTATIVES
COMMITTEE ON
FINANCIAL SERVICES
ANALYSIS

BILL #. HB 57

RELATING TO: Securities
SPONSOR(S): Representative C. Green
TIED BILL(S):

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  FINANCIAL SERVICES

. SUMMARY-

In the case of an unlawful sale of securities, when the legal ground for the unlawful sale is the failure to
renew a branch office registration pursuant to s. 517 12(11), F.S. (1998 Supp.), or the failure of a
securities dealer, investment advisor, associated person or branch office to file a change of address
amendment pursuant to s. 517.12(13), F.S. (1998 Supp ), the bill would eliminate the remedy of recision.
However, the bill would not remove the ability of investors to recover monetary damages in such
instances. Other legal and equitable remedies are available for all other violations listed therein.

The bill appears to be revenue neutral.
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. SUBSTANTIVE ANALYSIS:

A

DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:

1. Less Govermment Yes[] No[I NAI[x
2. Lower Taxes Yes{] No[] NAI[X]
3. Individual Freedom Yes[x] No[] NA[
4. Personal Responsibility Yes[x] No[] N/A[
5 Family Empowement Yes[] No[] NA[X

For any principle that received a “no" above, please explain:

PRESENT SITUATION:

Florida law requires that prior to selling or offering to sell securities in the state, securities dealers,
investment advisors, associated persons and branch offices must be registered with the Department
of Banking and Finance (department). The registration of each dealer, investment advisor or
associated person expires on December 31, and the registration of a branch office expires on March
31. Dealers, investment advisors, or associated persons who fail to renew their registration in a
timely fashion are considered unregistered, but may file for reinstatement with the department on or
before January 31 of the year foliowing the year of expiration.! There is not currently any such
reinstatement grace period for branch offices

Section §17.211, F.S,, provides legal and equitable remedies for purchasers in a case of an unlawful
sale of securities by an unregistered securities agent. The law allows a purchaser to rescind any sale
made by a dealer or agent who is not registered to sell secunties with the department This ability to
rescind also applies to a sale made by any director, officer, partner, or agent of or for the seller. If that
person has personally participated or aided in making the sale, he or she may be jointly and severally
liable to the purchaser.

In an action for rescission under s. 517.211, F.S., a purchaser may recover the amount paid for the
security, plus interest, less any income received by the purchaser on the security. A seller may
recover the security if he refunds the purchase price, plus interest, less the amount of any income
received by the purchaser.

Specifically, the law allows a purchaser to rescind for any sale “made in violation of s. 517.12, [F S }"
Section 517.12, F.S (1998 Supp.), provides for the registration of dealers, associated persons and
issuers of securities in Florida. A number of the provisions under this section prescribe certain
ministerial functions to be performed by such persons Other provisions of this section describe
required and prohibited activities relating to securities dealers. Accordingto s. 517.12, F.S., (1998

Supp ):

+ (1) No dealer or issuer of securities shall sell securities unless registered with the department.
[Subsections (2) and (3) provide certain exemptions.]

+ (4) Noinvestment advisor shall render investment advice to residents of this state, unless the
advisor 1s registered with the department.

» (5) No dealer or investment advisor may conduct business from a branch office uniess the
branch is registered with the department.

'Section 517.12(11), F.S.(1998 Supp.). According to representatives from the securities

industry, reregistration forms are reviewed on a first-in, first out basis, and is a process that may take
several weeks to complete.
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+ (6) A dealer, investment advisor or branch office must file a written application with the
department and (7) must submit a set of fingerprints to be reviewed by the Florida Department of
Law Enforcement, unless waived by department rule. (8) The department may require an oral or
written examination of the applicant

+ (9 The department may, by rule, require the maintenance of a minimum net capital for
registered dealers and investment advisors.

* (10) An application fee of $200 is required for a dealer or investment advisor, and $40 for each
associated person. Dealers and investment advisors must pay $100 for each office in this state,
until the Securities Guaranty Fund satisfies the statutory limits.

+ (11) Ifthe department finds the applicant is of good repute and character and has complied with
the provisions and rules of this chapter, it must register the applicant. The registration of each
dealer, investment advisor, and associated person expires on December 31, and the registration
of each branch office expires on March 31 of each year, unless the registrant has renewed its
registration on or before that date. A dealer or investment advisor who fails to renew a
registration by the time the current registration expires, is given a 30-day grace period, and is
required to pay a late fee. Reinstatement of a dealer is deemed retroactive to January 1. There is
no equivalent grace period for renewal of branch registrations.

+  (12)(@a) The department may issue a license to a dealer, investment advisor, associated person,
or branch office,

+  (12)(b) If an associated person is terminated, the dealer or investment advisor must notify the
depariment of the termination and the reason for the termination.

»  (13) Changes in registration caused by changes in personnel of any dealer or investment advisor
or by changes of any material fact must be reported to the department by written amendment.
When a person or a group of persons proposes to purchase or acquire a controlling interest in a
registered dealer or investment advisor, the person or group shall submit an initial application for
registration prior to such purchase or acquisition.

» (14) Dealers, investment advisors and branch offices must keep records of all currency
transactions in excess of $10,000 and must file reports with the department. These records are
confidential and exempt from s. 119.07(1), F.S. (1998 Supp.), except the Department of Law
Enforcement and Department of Revenue are authorized to inspect these records.

» (15) In lieu of filing an application, fee or termination notice with the department, the department
may establish by rule procedures for the deposit of these fees and documents with the Central
Registration Depository of the National Association of Securities Dealers, Inc

+ (16) Except for primary govemment securities dealers, every applicant for initial or renewal
registration as a securities dealer must be registered as a broker or dealer with the Securities
and Exchange Commission.

«  (17) Adealer located in Canada and having no office in this state, but who is registered in
Florida, may effect securities transactions, provided certain conditions are met.

» (18) Dealers and associated persons must comply with continuing education requirements as
established by department rule.

Section 517.12 (11), F.S. (1998 Supp.), requires securities branch offices to renew their registrations
by March 31 of each year. If the renewal forms do not reach Tallahassee by March 31, the Division of
Securities requires the branch office to resubmit all registration forms. The re-registration forms are
reviewed in the order they reach the department The re-registration process generally takes several
weeks.

Since failure to timely renew a registration is a violation of s. 517.12, F.S. (1998 Sgp.), for example,
a consumer may elect to rescind any transactions occurring during the time in which the branch office
is unregistered. The branch office may either cease securities transactions for a period of at least
several weeks or risk the possibility that any trades made during the unregistered period can be
rescinded Staff has been provided with a copy of a newspaper advertisement placed by a law fim
which lists the names of brokerage firms and the date their registration was suspended due to
untimely renewal. The advertisement states, “Lost Money in the Market? If you purchased securities,
mutual funds, options or other investments from a brokerage firm at a location listed below during the
following dates, then you may be entitled toc monetary relief. . . . Call us for a free consultation. . . .*
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EFFECT OF PROPOSED CHANGES:

In the case of an unlawful sale of secunties, when the legal ground for the unlawful sale is the failure
to renew a branch office registration pursuant to s. 517 12(11), F.S. (1998 Supp.), or the failure of a
securities dealer, investment advisor, associated person or branch office to file a change of address
amendment pursuant to s. 517.12(13), F.S. (1998 Supp.), the bill would eliminate the remedy of
recision However, the bill would not remove the ability of investors to recover monetary damages in
such instances. Other legal and equitable remedies are available for all other violations listed therein
For instance, the bill specifies the investor's right to rescission if subsections (1), (4), (5), (9), (11),
(13), (16), or (18) are violated, except for temgorary noncompliance with the subsections pertaining to
renewal registration and address changes of branch offices, but it would eliminate the right of
rescission for violations of subsections (2), (3), (5) - (8), (10), (12), (14), (15), (17) or (19), which are
ministerial in nature.?

SECTION-BY-SECTION ANALYSIS.

Section 1. Amends s. 517.211, F.S., by enumerating the registration activities required under s.
517.12, F.S. (1998 Supp.), a violation of which would allow investors the remedy of rescission. This
seclion further specifies that a temporagl noncompliance with the provisions of this section of law
pertaining to renewal registration and address changes of branch offices shall not be grounds alone
for rescission at the election of the purchaser of a sale of securities fransacted during the period of
noncompliance. This section does not amend the investor's ability to recover damages in the event
sales are made under these violations.

Section 2. Provides that this act shall be effective upon becoming a law

i EISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A

B.

FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:

N/A
2. Expenditures:

N/A
FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues

N/A

2The sections of 517.12, F.S (1998 Supp.), which are being eliminated from the nght to rescission,

provide requirements which are generally ministenal in nature. These include provisions that require the filing of
specified information on applications, renewal of branch office registration, termination notices, the filing of
certain amendments to the application, and filing cash transaction reports. Other requirements in s. 517.12, F.S.
(1998 Supp.), are more substantive in nature and are designed to protect investors, such as branch office
registrations, maintenance of minimum net capital requirements, change of control of the registrant, insurance
coverage by the Securities Investor Protection Corporation, and satisfying continuing education requirements.
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2. Expenditures:
N/A
DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill may reduce the potential liability of securities dealers and associated persons to make
rescission to purchasers of securities for various violations. Purchasers of securities and atlomeys
who represent them may have a commensurate reduction in recovery for failed investments from
security dealers for such violations. The amounts are indeterminate.

FISCAL COMMENTS:
N/A

IV. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION:

A

APPLICABILITY OF THE MANDATES PROVISION:

The bili does not require cities or counties to spend funds or to take any action requiring the
expenditure of funds.

REDUCTION OF REVENUE RAISING AUTHORITY:

The bill does not reduce the revenue raising authority of any city or county.

REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

The bill does not affect the amount of state tax shared with counties and municipalities.

V. COMMENTS:

A

CONSTITUTIONAL ISSUES:
N/A

RULE-MAKING AUTHORITY:
N/A

OTHER COMMENTS:

The bill narrows available remedies in the case of an unlawful sale of securities, when the legal

ground for the unlawful sale is the failure to renew a branch office registration pursuant to s.
17.12(11), F.S. (1998 Supp.) or the failure of a securities dealer, investment advisor, associated

person or branch office to file a change of address amendment pursuant to s. 517.12(13), F.S. (1998

Supp.).

HB 57 is identical to HB 2143, as it was originally filed in the 1999 Legislative Session. HB 2143 was
amended and unanimously passed by the Financial Services Commitee in the 1999 Session.
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VI.

VII.

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES.
N/A

SIGNATURES:

COMMITTEE ON FINANCIAL SERVICES:
Prepared by: Staff Director:

Michael A. Kliner Susan F. Cutchins



Florida House of Representatives - 2000 CS/HB 57

By the Committee on Financial Services and Representatives
C. Green and Fasano

1 A bill to be entitled

2 An act relating to remedies for unlawful sales

3 of securities; amending s. 517.211, F.S.;

4 limiting authorization to rescind certain sales

5 of securities under certain circumstances;

6 providing an effective date.

7

8 | Be It Enacted by the Legislature of the State of Florida:

9
10 Section 1. Subsection (1) of section 517.211, Florida
11| Statutes, 1s amended to read:
12 517.211 Remedies available in cases of unlawful
13 | sale.--
14 (1) Every sale made in violation of either s. 517.07

15| or s. 517.12(1), (4), (5), (9, (11), (13), (16), or (18)may

16 | be rescinded at the election of the purchaser, except a sale

17 | made in violation of the provisions of s. 517.12(11) relating

18 | to a renewal of a branch office registration shall not be

19| subject to this section and a sale made in violation of the

20 | provisions of s. 517.12(13) relating to filing a change of

21 | address amendment shall not be subject to this section. Eachy-

22 | and—the person making the sale and every director, officer,
23 | partner, or agent of or for the seller, if the director,

24 | officer, partner, or agent has personally participated or

25| aided in making the sale, is jointly and severally liable to
26 | the purchaser in an action for rescission, if the purchaser
27| still owns the security, or for damages, if the purchaser has
28| sold the security. No purchaser otherwise entitled will have
29| the benefit of this subsection who has refused or failed,

30 | within 30 days of receipt, to accept an offer made in writing

31 | by the seller, if the purchaser has not sold the security, to
1

CODING: Words stricken are deletions; words underlined are additions.




Florida House of Representatives - 2000 CS/HB 57
614-141-00

1{ take back the security in question and to refund the full
2 { amount paid by the purchaser or, if the purchaser has sold the
3| security, to pay the purchaser an amount equal to the
4| difference between the amount paid for the security and the
5] amount received by the purchaser on the sale of the security,
6 | together, in either case, with interest on the full amount
7 | paid for the security by the purchaser at the legal rate,
8 | pursuant to s. 55.03, for the period from the date of payment
9| by the purchaser to the date of repayment, less the amount of
10 | any income received by the purchaser on the security.
11 Section 2. This act shall take effect upon becoming a
12 | law.
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
2
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HOUSE OF REPRESENTATIVES
COMMITTEE ON
FINANCIAL SERVICES
ANALYSIS

BILL #: CS/HB 57

RELATING TO: Remedies for Unlawful Sales of Securities

SPONSOR(S)’  Committee on Financial Services and Representative C. Green
TIED BILL(S):

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  FINANCIAL SERVICES YEAS 8 NAYS 0

. SUMMARY:

The bill would eliminate lega!l and equitable remedies in the case of an unlawful sale of
securities, when the legal ground for the uniawful sale is the failure to renew a branch office
registration pursuant to s. 517.12(11), F.S., or the failure of a securities dealer, investment
advisor, associated person or branch office to file a change of address amendment pursuant to
s. 517.12(13), F.S. Other legal and equitable remedies are availabie for all other violations
listed therein.

The bill appears to be revenue neutral.
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iI. SUBSTANTIVE ANALYSIS.

A. DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:

1. Less Government Yes[] No[] NA[x
2 Lower Taxes Yes[] No[] NAI(x]
3. Individual Freedom Yes[x] No[] N/A[
4. Personal Responsibility Yes[x] No[] NAJ
5. Family Empowement Yes[] No[] NAI[X]

For any principle that received a "no" above, piease explain:
B. PRESENT SITUATION:

Florida law requires that prior to selling or offering to sell securities in the state, securities
dealers, investment advisors, associated persons and branch offices must be registered
with the Department of Banking and Finance (department). The registration of each dealer,
investment advisor or associated person expires on December 31, and the registration of a
branch office expires on March 31. Dealers, investment advisors, or associated persons
who fail to renew their registration in a timely fashion are considered unregistered, but may
file for reinstatement with the department on or before January 31 of the year following the
year of expiration." There is not currently any such reinstatement grace penod for branch
offices.

Section 517.211, F.S., provides legal and equitable remedies for purchasers in a case of
an uniawful sale of securities by an unregistered securities agent. The law allows a
purchaser to rescind any sale made by a dealer or agent who is not registered to sell
securities with the department. This ability to rescind also applies to a sale made by any
director, officer, partner, or agent of or for the seller. If that person has personally
participated or aided in making the sale, he or she may be jointly and severally liable to the
purchaser.

In an action for rescission under s 517.211, F.S., a purchaser may recover the amount
paid for the security, plus interest, less any income received by the purchaser on the
security. A seller may recover the security if he refunds the purchase price, plus interest,
iess the amount of any income received by the purchaser.

Specifically, the law allows a purchaser to rescind for any sale “made in violation of s.
517.12, [F.S.]" Section 517.12, F.S., provides for the registration of dealers, associated
persons and issuers of securities in Florida A number of the provisions under this section
prescribe certain ministerial functions to be performed by such persons. Other provisions
of this section describe required and prohibited activities relating to securities dealers.
According to s. 517.12, F.S.:

'Section 517.12(11), F.S.(1998 Supp.). According to representatives from the securities
industry, reregistration forms are reviewed on a first-in, first out basis, and is a process that may take
several weeks to complete.
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e (1) No dealer or issuer of securities shall sell securities unless registered with the
department [Subsections (2) and (3) provide certain exemptions.]

* (4) No investment advisor shall render investment advice to residents of this state,
unless the advisor is registered with the department.

e (5) No dealer or investment advisor may conduct business from a branch office unless
the branch 1s registered with the department.

* (6) A dealer, investment advisor or branch office must file a written application with the
department and (7) must submit a set of fingerprints to be reviewed by the Florida
Department of Law Enforcement, unless waived by department rule. (8) The
department may require an oral or written examination of the applicant.

e (9) The department may, by rule, require the maintenance of a minimum net capital for
registered dealers and investment advisors.

« (10) An application fee of $200 is required for a dealer or investment advisor, and $40
for each associated person. Dealers and investment advisors must pay $100 for each
office in this state, until the Securities Guaranty Fund satisfies the statutory limits.

« (11) If the department finds the applicant is of good repute and character and has
complied with the provisions and rules of this chapter, it must register the applicant.
The registration of each dealer, investment advisor, and associated person expires on
December 31, and the registration of each branch office expires on March 31 of each
year, unless the registrant has renewed its registration on or before that date. A dealer
or investment advisor who fails to renew a registration by the time the current
registration expires, is given a 30-day grace period, and is required to pay a late fee.
Reinstatement of a dealer is deemed retroactive to January 1. There is no equivalent
grace penod for renewal of branch registrations

e (12)(a) The department may issue a license to a dealer, investment advisor,
associated person, or branch office.

« (12)(b) If an associated person is terminated, the dealer or investment advisor must
notify the department of the termination and the reason for the termination.

« (13) Changes in registration caused by changes in personnel of any dealer or
investment advisor or by changes of any material fact must be reported to the
department by written amendment. When a person or a group of persons proposes to
purchase or acquire a controlling interest in a registered dealer or investment advisor,
the person or group shall submit an initial application for registration prior to such
purchase or acquisition.

« (14) Dealers, investment advisors and branch offices must keep records of all currency
transactions in excess of $10,000 and must file reports with the department. These
records are confidential and exempt from s. 119.07(1), F S , except the Department of
Law Enforcement and Department of Revenue are authorized to inspect these records.

« (15) In lieu of filing an application, fee or termination notice with the department, the
department may establish by rule procedures for the deposit of these fees and
documents with the Central Registration Depository of the National Association of
Secunties Dealers, Inc.

« (16) Except for primary government securities dealers, every applicant for initial or
renewal registration as a secunties dealer must be registered as a broker or dealer with
the Securities and Exchange Commission.

* (17) A dealer located in Canada and having no office in this state, but who is
registered in Florida, may effect securities transactions, provided certain conditions are
met

« (18) Dealers and associated persons must comply with continuing education
requirements as established by department rule.

Section 517.12 (11), F.S., requires securities branch offices to renew their registrations by
March 31 of each year. If the renewal forms do not reach Tallahassee by March 31, the
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Diwision of Securities requires the branch office to resubmit all registration forms. The re-
registration forms are reviewed in the order they reach the department. The re-registration
process generally takes several weeks.

Since failure to timely renew a registration 1s a violation of s. 517.12, F.S., for example, a
consumer may elect to rescind any transactions occurring during the time in which the
branch office is unregistered. The branch office may either cease secunties transactions for
a period of at least several weeks or risk the possibility that any trades made during the
unregistered period can be rescinded. Staff has been provided with a copy of a newspaper
advertisement placed by a law firm which lists the names of brokerage firms and the date
their registration was suspended due to untimely renewal. The advertisement states, “Lost
Money in the Market? If you purchased securities, mutual funds, options or other
investments from a brokerage firm at a location listed below during the following dates, then
you may be entitled to monetary relief. . . . Cail us for a free consultation. . . .”

EFFECT OF PROPOSED CHANGES:

The bill would eliminate legal and equitable remedies iln the case of an unlawful sale of
securities, when the legal ground for the unlawful sale is the failure to renew a branch office
registration pursuant tos 517.12(11), F S., or the failure of a securities dealer, investment
advisor, associated person or branch office to file a change of address amendment
pursuant to s. 517.12(13), F S. Other legal and equitable remedies are available for all
other violations listed therein. For instance, the bill specifies the investor's right to
rescission if subsections (1), (4), (5), (9), (11), (13), (16), or (18) are violated, except for
temporary noncompliance with the subsections pertaining to renewal registration and
address changes of branch offices, but it would eliminate the right of rescission for
violations of subsections (2), (3), (5) - (8), (10), (12), (14), (15), (17) or (19), which are
ministerial in nature.?

SECTION-BY-SECTION ANALYSIS.

Section 1. Amends s. 517.211, F.S., by enumerating the registration activities required
under s 517.12, F.S., a violation of which would disallow investors legal and equitable
remedies. This section further specifies that a temporary noncompliance with the
provisions of this section of law pertaining to renewal registration and address changes of
branch offices shall not be grounds alone for remedies at the election of the purchaser of a
sale of securities transacted dunng the period of noncompliance. This section does not
amend the investor’s ability to recover damages in the event sales are made under these
violations.

Section 2. Provides that this act shall be effective upon becoming a law.

’The sections of 517.12, F.S., which are being eliminated from the right to legal and

equitable remedies, provide requirements which are generally ministerial in nature. These include
provisions that require the filing of specified information on applications, renewal of branch office
registration, termination notices, the filing of certain amendments to the application, and filing cash
transaction reports. Other requirements ins. 517.12, F.S., are more substantive in nature and are
designed to protect investors, such as branch office registrations, maintenance of minimum net
capital requirements, change of control of the registrant, insurance coverage by the Securities
Investor Protection Corporation, and satisfying continuing education requirements.
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. EISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:
A. FISCAL IMPACT ON STATE GOVERNMENT:

1 Revenues:
N/A
2. Expenditures
N/A
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1 Revenues:
N/A
2. Expenditures:
N/A
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
The bill may reduce the potentiai liability of securities dealers and associated persons for
remedies to purchasers of securities for various violations. Purchasers of secunties and
attorneys who represent them may have a commensurate reduction in recovery for failed
investments from security dealers for such violations. The amounts are indeterminate.

D. FISCAL COMMENTS:
N/A

IV. CONSEQUENCES OF ARTICLE Vil, SECTION 18 OF THE FLORIDA CONSTITUTION:

A. APPLICABILITY OF THE MANDATES PROVISION:

The bill does not require cities or counties to spend funds or to take any action requiring
the expenditure of funds

B. REDUCTION OF REVENUE RAISING AUTHORITY:
The bill does not reduce the revenue raising authority of any city or county.
C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

The bill does not affect the amount of state tax shared with counties and municipalities.
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V  COMMENTS:
A. CONSTITUTIONAL ISSUES:
N/A
8. RULE-MAKING AUTHORITY:
N/A
C. OTHER COMMENTS:

The bill eliminates legal and equitable remedies in the case of an unlawful sale of
securities, when the legal ground for the unlawful sale is either the failure to renew a
branch office registration pursuant to s. 517.12(11), F.S., or the failure of a securities
dealer, investment advisor, associated person or branch office to file a change of address
amendment pursuant to s. 517.12(13), F.S.

CS/HB 57 is identical to HB 2143 as amended, which was unanimously passed by the
Financial Services Commitee in the 1999 Regular Session.

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

The difference between the CS version of the bill, and the original bill, is that the orginal bill
eliminates the remedy of recision only, whereas the ability of investors to recover monetary
damages in a case of an unlawful sale of securities, when the legal ground for the unlawful
sale is the failure to renew a branch office registration pursuant to s. 517.12(11), F.S, or
the failure of a securities dealer, investment advisor, associated person or branch office to
file a change of address amendment pursuant to s. 517.12(13), F.S., remains intact.

Vil. SIGNATURES:

COMMITTEE ON FINANCIAL SERVICES:
Prepared by: Staff Director:

Michael A. Kliner Susan F. Cutchins
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Florida Semate - 2000 SB 300
By Senator Sebesta

20-151-00
A bill to be entitled
An act relating to the sale of securities;
amending s. 517.211, F.S.; providing that
certain unlawful sales of securities are not
subject to recission or other penalties;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 517.211, Florida
Statutes, is amended to read:

517.211 Remedies available in cases of unlawful
sale.~-

(1) Every sale made in violation of either s. 517.07
or s. 517.12(1), (4), (5), (9), (11), (13), (16), or (18B)=—
£17:32 may be rescinded at the election of the purchaser,

except that a sale made in violation of the provisions_of s.

517.12(11) relating to a renewal of a branch office

registration shall not be subject to this section and a sale

made in violation of the provisions of s. 517.12(13) relating

to filing a change of address amendment shall not be subject

to this section. Each;—and—the person making the sale and

every director, officer, partner, or agent of or for the
seller, if the director, officer, partner, or agent has
personally participated or aided in making the sale, is
jointly and severally liable to the purchaser in an action for
rescission, if the purchaser still owns the security, or for
damages, if the purchaser has sold the security. No purchaser
otherwise entitled will have the benefit of this subsection
who has refused or failed, within 30 days of receipt, to
accept an offer made in writing by the seller, if the

1
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1 | purchaser has not sold the security, to take back the security
2| in question and to refund the full amount paid by the
3 | purchaser or, if the purchaser has sold the security, to pay
4 | the purchaser an amount equal to the difference between the
5| amount paid for the security and the amount received by the
6 | purchaser on the sale of the security, together, in either
7 | case, with interest on the full amount paid for the security
8 | by the purchaser at the legal rate, pursuant to s. 55.03, for
9| the period from the date of payment by the purchaser to the
10 | date of repayment, less the amount of any income received by
11} the purchaser on the security.
12 Section 2. This act shall take effect July 1, 2000.
13
14 tEZE R R R R RS R XSRS RRRRSRAXERRRRRERRR R R S S 4
15 SENATE SUMMARY
16 Provides that certain sales of securities, which sales
17| Iseunfanful as a'result of vislatichs relating 2. fite
18| Subiect to the statutoly remedies provided' generaily for
e unlawful sales.
20
21
22
23
24
25
26
27
28
29
30
31
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(Ths documment 18 based oaly on the provas ins contained in the legislation as of the latest date tisted below )

BILL: SB 300
SPONSOR  Senator Sebesta
SUBJECT:  Sale of Securities

DATE: December 7, 1999 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1.  Johnson Deffenbaugh BI Favorable

2.

3.

4.

5.

l. Summary:

The bill narrows the scope of violations by a securities dealer that would allow for purchasers to
rescind the purchase. Currently, any violation of s. 517 12, F.S, allows a purchaser to rescind the
transaction. This includes sale by a dealer or associated person who is not registered with the
Department of Banking and Finance, but it also includes sale by a securities dealer who has failed
to timely renew his or her registration and certain other violations of ministerial sections. The bill
limits the scope of violations to a violation of s. 517.12 (1), (4), (5), (9), (11), (13), (16), or (18),
F.S.

This bill amends section 517.211 of the Florida Statutes.
il. Present Situation:

Cumently, s. 517.211, F.S., provides remedies for purchasers in cases of an unlawful sale of
securities by an unregistered secunties agent. The law allows a purchaser to rescind any sale made
by adealer or agent who is not registered to sell securities with the Department of Banking and
Finance. This ability to rescind also applies to a sale made by any director, officer, partner, or
agent of or for the seller. If that person has personally participated or aided in making the sale, he
or she may be jointly and severally liable to the purchaser.

In an action for rescission under s. 517.211, F.S., a purchaser may recover the amount paid for
the security, plus interest, less any income received by the purchaser on the security. A seller may
recover the security if he refunds the purchase price, plus interest, less the amount of any income
received by the purchaser.

More particularly, the law allows a purchaser to rescind for any sale “made in violation of
s. 517.12, [F.S.]” According to s. 517.12, F.S -
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Subsection (1):
Subsection (4):
Subsection (5):
Subsection (6):
Subsection (7):

Subsection (8):
Subsection (9):

Subsection (10).

Subsection (11).

No dealer or issuer of securities shall sell securities unless registered with the
department. [Subsections (2) and (3) provide certain exemptions.}

No investment advisor shall render investment advice to residents of this state,
unless the advisor is registered with the department.

No dealer or investment advisor may conduct business from a branch office
unless the branch is registered with the department.

A dealer, investment advisor or branch office must file a written application
with the department.

Must submit a set of fingerprints to be reviewed by the Florida Department of
Law Enforcement, unless waived by department rule.

The department may require an oral or written examination of the applicant.
The department may, by rule, require the maintenance of a minimum net capital
for registered dealers and investment advisors.

An application fee of $200 is required for a dealer or investment advisor, and
$40 for each associated person. Dealers and investment advisors must pay $100
for each office in this state, until the Securities Guaranty Fund satisfies the
statutory limuts.

If the department finds the applicant is of good repute and character and has
complied with the provisions and rules of this chapter, it shall register the
applicant. The registration of each dealer, investment advisor, and associated
person expires on December 31, and the registration of each branch office
expires on March 31 of each year, unless the registrant has renewed its
registration on or before that date. A dealer or investment advisor who fails to
renew a registration by the time the current registration expires, is given a 30-
day grace period, and is required to pay a late fee. Reinstatement of a dealer is
deemed retroactive to January 1. There is no equivalent grace period for
renewal of branch registrations.

Subsection (12)(a):  The department may issue a license to a dealer, investment advisor,

associated person, or branch office.

Subsection (12)(b):  If an associated person is terminated, the dealer or investment advisor

Subsection (13):

Subsection (14):

Subsection (15)

must notify the department of the termunation and the reason for the
termination.
Changes in registration caused by changes in personnel of any dealer or
investment advisor or by changes of any material fact shall be reported to the
department by wntten amendment. When a person or a group of persons
proposes to purchase or acquire a conwolling interest in a registered dealer or
investment advisor, the person or group shall submit an initial application for
registration prior to such purchase or acquisition.
Dealers, investment advisors and branch offices must keep records of all
currency transactions in excess of $10,000 and shall file reports with the
department. These records are confidential and exempt froms 119.07(1), F S.,
except any law enforcement agency and the Department of Revenue are
authorized to inspect these records
In lieu of filing an application, fee, or termination notice with the department,
the department may establish by rule procedures for the deposit of these fees
and documents with the Central Registration Depository of the National
Association of Secunities Dealers, Inc.
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Subsection (16): Except for primary govemment securities dealers, every applicant for initial or
renewal registration as a securities dealer shall be registered as a broker or
dealer with the Secunties and Exchange Commission.

Subsection (17): A dealer located in Canada and having no office in this state, but who is
registered in Florida, may effect securities transactions, provided certain
conditions are met.

Subsection (18): Dealers and associated persons must comply with continuing education
requirements as established by department rule.

Section 517.12 (11), F.S., requires securities branch offices to renew their registrations by March
31 of each year. If the renewal forms do not reach Tallahassee by March 31, the Division of
Secunties requires the branch office to resubmit all registration forms. The reregistration forms
are reviewed in the order they reach the department. The reregistration process generally takes
several weeks.

Since failure to timely renew a registration is a violation of s. 517.12, F.S., for example, a
securities purchaser may elect rescission of any transactions occurring during the time in which
the branch office is unregistered The branch office may either cease secunties transactions for a
period of at least several weeks or risk the possibility that any trades made during the unregistered
period can be rescinded. Staff has been provided with a copy of a newspaper advertisement placed
by alaw firm which lists the names of brokerage firms and the date their registration was
suspended due to untimely renewal. The advertisement states, “Lost Money in the Market? If you
purchased securities, mutual funds, options or other investments from a brokerage firm at a
location listed below during the following dates, then you may be entitled to monetary relief. . . .
Call us for a free consultation. . . .”

Effect of Proposed Changes:

Section 1. Amends s. 517.211, F S., to narrow the scope of violations by a securities dealer
and associated persons that would allow for purchasers to rescind the purchase of a security.
Thus, it would narrow the scope of remedies available to purchasers of securities for certain
violations. The bill provides that every sale made in violation of s. 517.12(1), (4), (5), (9), (11),
(13), (16), or (18), F.S., may be rescinded at the election of the purchaser, except for certain
violations of subsections (11) and (13). The current law states that a sale made in violation of any
part of s. 517.12, F.S., may be rescinded.

Section 517.12 (1), F.S,, states that no dealer, associated person, or issuer of securities shall sell
or offer for sale any securities in or from offices in this state, by mail or otherwise, unless the
person has been registered with the department. An associated person shall not be registered
unless the dealer or investment advisor with which the applicant seeks registration, is also lawfully
registered with the department. Subsection (4) provides that no investment advisor or associated
person of an investment advisor shall engage in business from offices in this state, or render
investment advice to persons of this state, unless the investment advisor and associated persons
have been registered with the department. Subsection (5) states that a dealer or investment
advisor may not conduct business from a branch office, unless the branch is registered with the
department. As provided in subsection (9), the department may require the maintenance of a
minimum net capital for registered dealers and investment advisors.
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.

Under subsection (11), the department shall register an applicant found to be of good repute and
character, who has complied with the provisions of this section and chapter. It also states that the
registration of a dealer, investment advisor or associated person expires on December 31 of each
year, unless the registrant has renewed its registration before that date. A branch office must
renew its registration before March 31 each year. Only a violation of the portion of this subsection
relating to renewal of a branch office registration is exempted from the rescission remedy of the
purchaser.

Subsection (13), addresses technical changes in registration of which the department must be
notified. It also requires that the department be notified, and an application for registration be
completed, if a person or a group of persons proposes to purchase or acquire a controlling
interest in a registered dealer or investment advisor. Only the change of address requirement is
exempted from the purchaser’s rescission remedies under the section.

Subsection (16) requires that applicants for initial or renewal registration as a securities dealer
must be registered as a broker or dealer with the Securities and Exchange Commission.

Subsection (18) states that dealers and associated persons must comply with continuing education
requirements as established by department rule.

The bill limts the remedies available to investors in situations where the dealer, associated person
or investment advisor falled to comply with the various provisions of s 517.12, F S. It retains the
investor's right to rescission if subsections (1), (4), (5), (9), (11), (13), (16), or (18) are violated,
except for temporary noncompliance with the subsections pertaining to renewal registration and
address changes of branch offices, but it would eliminate the right of rescission for violations of
subsections (2), (3), (6) - (8), (10), (12), (14), (15), (17) or (19), which are ministerial in nature.

The sections of 517.12, F S, which are being eliminated from the right to rescission, provide
requirements which are generally ministerial in nature. These include provisions that require the
filing of specified information on applications, renewal of branch office registration, termination
notices, the filing of certain amendments to the application, and filing cash transaction reports.
Other requirements in s. 517.12, F.S., are more substantive in nature and are designed to protect
investors, such as branch office registrations, maintenance of minimum net capital requirements,
change of control of the registrant, insurance coverage by the Securities Investor Protection
Corporation, and satisfying continuing education requirements.

Section 2. The bill takes effect July 1, 2000.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None

B. Public Records/Open Meetings Issues-

None
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C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
The bill may reduce the potential liability of securities dealers and associated persons to make
rescission to purchasers of securities for various violations. Purchasers of securities and
attomneys who represent them may have a commensurate reduction in recovery for failed
investments from security dealers for such violations. The amounts are indeterminate.
C. Govemment Sector Impact:
The Department of Banking and Finance has estimated no fiscal impact from the bill.
Vi. Technical Deficiencies:
None.
Vil. Related Issues:
None.

Vill. Amendments:

None.

This Senate staff analysis does not reflect the intent or oflicial position of the bill’s spoasor or the Florida Senate.
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SENATE AMENDMENT
Bill No. SB 300
Amendment No.

CHAMBER ACTION
Senate House

Senator Sebesta moved the following amendment:

Senate Amendment
On page 2, line 12, delete the date "July 1, 2000"

and insert: upon becoming a law

4:10 PM 04/04/00 s0300.bi20.bb
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SENATE AMENDMENT
Bill No. SB 300
Amendment No.

CHAMBER ACTION
Senate House

Senator Sebesta moved the following amendment:

Senate Amendment
On page 1, lines 15-17, delete those lines

and insert: or s. 517.12(1), (4), (5, (%), (11), (13), (16},

or (l18)may be rescinded at the election of the purchaser,

except a sale made in violation of the provisions of s.

4:08 PM 04/04/00 s0300.bi20.aa
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SENATE AMENDMENT
Bill No. SB 300
Amendment No.

CHAMBER ACTION
Senate House

Senator Sebesta moved the following amendment:

Seaate Aneadaent
In title, on page 1, lines 2-5, delete those lines

and insert:
An act relating to remedies for unlawful sales
of securities; amending s. 517.211, F.S.;
limiting authorization to rescind certain sales

of securities under certain circumstances;

9:25 AM 04/04/00 s0300t-2010a
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